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PREFACE

This collection of essays examines the efficacy and justification of international
criminal law norms. This discipline of international law requires solid founda-
tions and support by actors on all continents. It can only succeed in reducing
excessive use of force in conflicts — and the book focuses on war crimes, crimes
against humanity, crimes of aggression and genocide — if its norms and the
courts that enforce them are viewed as credible and legitimate. To gain world-
wide support, leaders of international criminal jurisdictions must demonstrate
high standards of integrity and professionalism, and avoid feeding perceptions
of double standards.

Many actors can contribute to improved norm efficacy, including military
leaders, prosecutors and judges, the community of legal scholars, and civil so-
ciety groups that document crimes and advocate for justice. State officials must
respect the norms and support enforcement. Religious and life stance leaders
can play important roles in reducing crimes.

I explore these issues in essays that pose very different questions. But some
assumptions run through all of them.

First, the effectiveness of norms depends on how well they are justified. I
therefore examine various philosophical schools and religions and their perspec-
tives on the values that international criminal law protects. The first essay ex-
amines how doctrines related to the defense of superior order can be interpreted
through Western philosophies. Specifically, I analyse whether the prevailing
‘Conditional Liability Doctrine’ can withstand scrutiny from an existentialist
perspective. The second essay investigates how religious leaders can combat
religious intolerance, hate speech and violence by applying ethical norms rooted
in religion. In the third essay, I explore British philosopher Jeremy Bentham’s
(1748-1832) ideas about how well-structured international laws based on the
‘utility principle’ could help to reduce inter-state conflicts and war. Several of
the essays emphasize humanism, as redefined by Renaissance thinkers and de-
veloped over the centuries to the present day. The fourth essay on Thomas More
(1478-1535) discusses his ideas about using reason and integrity to fight against
tyranny and his personal example of integrity.

Secondly, I assume the necessity of those supporting or working in inter-
national justice doing so with ‘integrity’ and ‘professionalism’. The fourth essay
concerns integrity issues in international organizations and the International
Criminal Court, while the fifth deals with the credibility of Norway as a sup-
porter of international justice in light of its past wrongdoing against Romani and
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Sami populations and how it deals with that past. The sixth essay criticizes a
sudden shift in the case law of the International Criminal Tribunal for the Former
Yugoslavia, which disoriented victims and put the credibility of the Tribunal in
question. I criticize a named judge for his role in this episode. As an ‘informed
observer’, | felt morally obliged to address the ensuing risk of the institution
losing public trust.

Thirdly, all chapters reflect my conviction that law matters. Its norms can
lead to less excessive violence, less suffering and better lives. In the first essay,
I refer to evidence of the violence-reducing role of humanitarian and human
rights norms. International criminal law is, in the end, most important for all
those it purports to protect, including those who need justice after being victim-
ized.

I could not have written these essays without many years of experience
working on the documentation of human rights violations and international
crimes. [ have done so for the Norwegian Helsinki Committee. I am grateful for
the opportunities I have been given to work together with engaged and skilled
colleagues. I also benefited from years at the Norwegian Centre for Human
Rights, learning from pioneers in the field of human rights, such as Torkel Op-
sahl, Asbjern Eide and Jan Helgesen.

I also wish to mention my collaboration with the Centre for International
Law Research and Policy (‘CILRAP’), which invited me to contribute to nu-
merous research projects, events and publications, leading to several essays in-
cluded in this book. In particular, its Director, Morten Bergsmo, and team mem-
bers such as [lia Utmelidze, Antonio Angotti, Rohit Gupta and Devasheesh Bais
have been truly inspiring collaborators. I am proud that my organization, CIL-
RAP and other prominent civil society groups established the Coalition for In-
ternational Criminal Justice (CICJ), which issues clear policy statements to help
advance law and practice. I should also mention Professor Terje Einarsen, with
whom | worked on several cases and situations. Many others undoubtedly con-
tributed to enhancing my understanding.

Last but not least, I am grateful to my wife, Beate Ekelove-Slydal, a col-
league and an expert in promoting respect for and protection of human rights
from her position in Amnesty International Norway. There are hardly any ques-
tions in this book that I have not discussed with her.

Gunnar M. Ekelave-Slydal
Oslo, 9 October 2025
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Subordinates’ Responsibility in International
Criminal Law in Light of Western Philosophies of
Freedom and Responsibility

1.1. Introduction

A complex and challenging issue in international criminal law is defining the
boundaries of criminal liability. Although concepts from domestic legal systems
can assist in clarifying liability in some instances, others are specific to interna-
tional criminal law because of the peculiarities of military organizations com-
pared to other societal institutions. The rigorous training, legal obligations and
informal pressure on subordinates to obey orders from superiors may place them
in moral dilemmas and test their courage to disobey when such orders breach
their moral conscience or international law. Should they always remain loyal to
their superiors or refuse orders if they believe them morally wrong or illegal? In
what circumstances should they be exempted from criminal liability if they com-
mit international crimes under orders from superiors?

The only genuine international legal theories of criminal responsibility re-
late to ‘command responsibility’ and ‘the defence of superior orders’. These the-
ories, or at least their application, have no national origin. Other frequently ap-
plied concepts, such as ‘aiding and abetting’, ‘common purpose’ and ‘joint crim-
inal enterprise’ (‘JCE’) liability, have been internationalized from their national
pedigrees.' This chapter will focus on theories on the defence of superior orders
and explore their philosophical assumptions.

Making questions about individual responsibility even more complicated,
some combat situations are so urgent and chaotic that soldiers have little time to
consider the legality of orders. Deciding in such situations is difficult from an
individual moral standpoint and presents a complex challenge for international
criminal courts.

Issues related to soldier recruitment can also complicate matters. If national
laws or policies do not recognize conscientious objections to becoming a soldier,
an individual’s questioning of the moral standards of the armed forces or prin-
cipled reluctance to participate in war may influence judgments about the

' Elies van Sliedregt, Individual Criminal Responsibility in International Law, Oxford
University Press, 2012, p. vii.
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soldier’s responsibilities. One could argue that the younger soldiers were at the
time of recruitment, the more questionable is their responsibility to refuse illegal
orders.

Not all subordinates hold low ranks in the military hierarchy. An order that
violates international law can come from a government or a high-ranking gen-
eral; the subordinate might be a senior officer. Such subordinates may have more
opportunities to evaluate the legality and morality of orders than those at lower
levels.

Judges must consider all of these factors when deciding cases. A key ques-
tion, however, is whether such circumstances should only be considered during
sentencing or if they sometimes warrant an acquittal.

There are three main legal theories regarding the defence of superior order:
(1) the Respondeat Superior Doctrine, which provides that only the superior is
liable for the crime, not the subordinate; (2) the Absolute Liability Doctrine from
the Nuremberg trials, which declares that superior orders are not a defence but
may only serve to mitigate punishment; and (3) the Conditional Liability Doc-
trine related to war crimes and crimes of aggression in Article 33(1) of the Stat-
ute of the International Criminal Court (‘ICC’), which specifies that subordi-
nates are not exempt from criminal responsibility unless they were under a legal
obligation to obey the superior’s orders, were unaware that the order was un-
lawful, and the order was not manifestly unlawful.?

I analyse these legal theories through the lens of Western philosophical tra-
ditions. The philosophies of the Renaissance and Enlightenment promoted a
new understanding of human freedom to choose and the resulting responsibility
of individuals for their actions. But how can we interpret situations where indi-
viduals face intense institutional or superior pressure to follow orders, regardless
of whether those orders are moral or lawful?

After World War 11, existential philosophy refocused on concepts such as
‘existence’ (versus ‘essence’), ‘engagement’ (versus ‘detachment’), ‘freedom’
(acknowledging our responsibility for who we are and what we do), ‘authentic-
ity’ (pursuing our projects based on our choices), and ‘ethics’ (assuming full
responsibility for our decisions and helping others realize their freedom). Using
these ideas, I analyse how well the theories of superior order defence align with
existential philosophy’s view of human existence and morality.

2 According to the Article 33(2) of the ICC Statute, 17 July 1998 (https://www.legal-
tools.org/doc/7b9af9/), “orders to commit genocide or crimes against humanity are manifestly
unlawful”, leading to the conclusion that the ICC may acquit subordinates being ordered to
commit ‘war crimes’ or ‘crimes of aggression’ if all three criteria are fulfilled.
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1. Subordinates’ Responsibility in International Criminal Law in Light of
Western Philosophies of Freedom and Responsibility

I argue that joining and actively participating in a military organization
never absolves an individual from moral responsibility for their actions on be-
half of the organization. According to the existentialist perspective on freedom,
if one remains morally responsible in all situations — including when following
superior orders — does this support the Absolute Liability Doctrine of the Nu-
remberg trials? Alternatively, is the current tendency to condition or soften the
Nuremberg Principles regarding the responsibility of subordinates based on a
different view of human existence and morality than that presented by existen-
tial philosophy? Does the prevailing Conditional Liability Doctrine stand up to
the scrutiny of existential philosophy?

1.2. The Individual as Subject and Duty-Bearer in International Law

International law has evolved significantly. Throughout the nineteenth century,
it was believed that it concerned only states. This view has, at least since World
War 11, been replaced by doctrines emphasizing both individual rights and re-
sponsibilities under international law.

To clarify, international human rights law mainly requires states to respect,
protect and fulfil individual rights. It allows human rights violations against in-
dividuals to be litigated internationally once domestic remedies are exhausted
or considered unavailable. However, the situation is more complex. The key in-
ternational human rights document, the 1948 Universal Declaration of Human
Rights, refers in its Preamble not only to “all peoples and all nations” but also
to “every individual and every organ of society”, which bears a duty to promote
respect for human rights. The 2011 United Nations (‘UN’) Guiding Principles
on Business and Human Rights highlight the duty of certain non-state actors,
specifically business enterprises. As specialized parts of society, these actors
must follow all applicable laws and respect human rights.’

From early in the twentieth century, humanitarian treaties required states
parties to enact legislation criminalizing violations of the treaties.* This indirect

* UN Office of the Commissioner for Human Rights, “Guiding Principles of Business and
Human Rights: Implementing the United Nations ‘Protect, Respect and Remedy’ Framework”,
16 June 2011, p. 1.

4 For example, Convention of 1907 (X) for the Adaptation to Maritime Warfare of the Principles
of the Geneva Convention of August 22, 1864, 18 October 1907, Article 27: “The signatory
Powers likewise undertake to enact or to propose to their legislatures, if their criminal laws are
inadequate, the measures necessary for checking in time of war individual acts of pillage and
ill-treatment in respect to the sick and wounded in the fleet, as well as for punishing, as an
unjustifiable adoption of naval or military marks, the unauthorized use of the distinctive marks
mentioned in Article 5 by vessels not protected by the present Convention” (https://www.legal-
tools.org/doc/193f74/). See also Article 29 of the Convention for the Amelioration of the
Condition of the Wounded and Sick in Armies in the Field, 27 July 1929 (https://www.legal-
tools.org/doc/c613cf)).
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approach, which requires states to ensure individual accountability for viola-
tions of treaty law, remained dominant until World War II, when a more direct
approach was introduced through the Nuremberg and Tokyo tribunals, which
prosecuted individuals accused of war crimes, crimes against humanity or
crimes against peace (‘crimes of aggression’). These proceedings showed the
world that individuals could be tried and convicted in an international court,
bypassing national courts that had lost their independence and credibility during
the Nazi dictatorship.

The Nuremberg trials and subsequent international legal developments
confirmed that both states and individuals can be held accountable for interna-
tional crimes. The Nuremberg Tribunal, among other things, stated that it has
long been recognized “that international law imposes duties and liabilities upon
individuals as well as upon States”, refuting the argument that international law
only concerns the actions of sovereign states.’

The International Court of Justice (‘ICJ’) noted in the Bosnian Genocide
case that “duality of responsibility continues to be a constant feature of interna-
tional law”.® This is reflected in Article 25(4) of the ICC Statute, which states
that “[n]o provision in this Statute relating to individual criminal responsibility
shall affect the responsibility of states under international law”.

The International Law Commission clarified in its commentary to the 2001
Articles on the Responsibility of States for Internationally Wrongful Acts, Arti-
cle 58, that:

Where crimes against international law are committed by State of-
ficials, it will often be the case that the State itself is responsible
for the acts in question or for failure to prevent or punish them. [...]
the question of individual responsibility is in principle distinct
from the question of State responsibility. The State is not exempted
from its own responsibility for internationally wrongful conduct
by the prosecution and punishment of the State officials who car-
ried it out.’

> Judgment of the International Military Tribunal, Trial of the Major War Criminals before the
International Military Tribunal, Nuremberg, 14 November 1945—1 October 1946, vol. 1,
Nuremberg, 1947, p. 223 (https://www.legal-tools.org/doc/388b07/).

¢ International Court of Justice, Application of the Convention on the Prevention and
Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro),
Judgment, 26 February 2007, (2007) Rep. 43, para. 173 (https://www.legal-tools.org/
doc/5fcd00/).

7 “Articles on the Responsibility of States for Internationally Wrongful Acts”, Yearbook of the
International Law Commission, UN Doc. A/CN.4/Ser.A/2001/Add.1 (Part 2), 2001, pp. 142—
143 (https://www.legal-tools.org/doc/e174dd/).
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1. Subordinates’ Responsibility in International Criminal Law in Light of
Western Philosophies of Freedom and Responsibility

To summarize, international human rights law recognizes individuals as
rights-holders and states as primary duty-bearers. States remain the primary ac-
tors, possessing legal personality and the capacity to enter into treaties, make
claims, and be held accountable for violations. However, under certain condi-
tions, individuals can file claims against states before international bodies such
as the UN Human Rights Committee or the European Court of Human Rights.
Soft law norms also require individuals and non-state actors, like businesses, to
respect human rights. Some states and the European Union (‘EU”) have enacted
legislation to enforce the duty of businesses to respect human rights. An ad-
vanced example is the 2022 Norwegian Transparency Act.®

International humanitarian law (for example, the 1949 Geneva Conven-
tions) protects individuals and imposes obligations on states parties to control
the members of their armed forces during conflicts. International criminal law,
on the other hand, addresses norms directly at individuals who can be held ac-
countable for crimes of aggression, war crimes, crimes against humanity and
genocide under international law. However, states can also be held responsible
for the same wrongdoing under principles of state responsibility.

The ICC is the leading organization promoting international justice when
genuine justice is missing at the national level. The ICC Statute’s complemen-
tarity principle partly supports the indirect approach by requiring States Parties
to enforce justice, with the ICC acting as a fallback when national justice sys-
tems fail to provide genuine justice.’

In these ways, individuals are subjects of and duty-bearers under interna-
tional law. The International Criminal Tribunal for the Former Yugoslavia
(‘ICTY’, 1993-2017), the International Criminal Tribunal for Rwanda (‘ICTR’,
1994-2015), the ICC (a permanent court established in 2002), and several hy-
brid courts have enforced criminal responsibility in cases against individuals.
The ICTY convicted 93 individuals for war crimes, crimes against humanity or
genocide, while the ICTR convicted 62 individuals. As of June 2025, the ICC

8 Norway, Act Relating to Enterprises’ Transparency and Work on Fundamental Human Rights
and Decent Working Conditions, 1 July 2022 (https://www.legal-tools.org/doc/9alj1p5v/). In
July 2014, the UN Human Rights Council adopted Resolution 26/9, UN Doc.
A/HRC/RES/26/9, 14 July 2014 (https://www.legal-tools.org/doc/b9ce3f/), establishing an
open-ended inter-governmental working group to develop a legally binding instrument to
regulate business enterprises concerning human rights.

® The ICC Statute, Preamble and Article 1, see supra note 2, state that the ICC complements
national criminal jurisdictions. This principle of complementarity is outlined in Article 17
concerning the ‘admissibility criteria’ for the ICC’s jurisdiction and referred to in Article 53
regarding the Prosecutor’s initiation of an investigation. The key criterion for the ICC is
whether national authorities are willing and able “genuinely to carry out the investigation or
prosecution”. If they are not, the ICC can investigate and prosecute.
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has convicted six persons of war crimes or crimes against humanity, five for
witness tampering, and four have been acquitted. It has ongoing investigations
in 12 situations, having concluded five. While both the ICTY and the ICTR con-
victed high-level political and military leaders, mid-level commanders, and low-
level perpetrators or subordinates, the ICC has so far only convicted African
militia leaders."

This emerging international justice system faces numerous challenges, in-
cluding a lack of universal membership. Major powers such as China, India,
Russia and the United States have so far chosen to stay outside the system and,
at times, have tried to undermine it."!

A related development is that the UN Security Council, the EU, individual
states, or groups of states have imposed sanctions on states, business enterprises
and individuals for breaches of international law, including serious human rights
violations and core international crimes. The sanctions on individuals, often
called Magnitsky or targeted sanctions, may include travel bans, asset freezes,
and other measures that limit the sanctioned person’s ability to operate interna-
tionally and profit from their illegal activities.'?

1.3. Individual Rights and Responsibility Contributing to the Decline
of Violence

To place these developments in a broader context beyond international law, one
must recognize how attitudes toward violence and the use of force have become
increasingly restrictive throughout human history. Data sets show a consistent
trend: humans and societies have become less violent as civilization advances.
This decline covers international and internal conflicts, although since the 2010s,
there has been a new, harmful increase.'

10 Information is taken from the court’s or their residual mechanisms web sites.

""" The ICC Statute has 125 States Parties, including 33 African states, 19 Asia-Pacific states, 20
Eastern European states, 28 Latin American and Caribbean states, and 25 Western European
and other states.

12" For an explanation of how Magnitsky (targeted) sanctions can contribute to justice by fighting
impunity, see Parliamentary Assembly of the Council of Europe, Sergei Magnitsky and Beyond
— Fighting Impunity by Targeted Sanctions, Res. 2252, 22 January 2019 (https://www.legal-
tools.org/doc/m7pxnoqd/).

3 The Armed Conflict Location and Event Data (‘ACLED’) Conflict Index provides a global
assessment of how and where conflicts in every country and territory vary according to four
indicators: deadliness, danger to civilians, geographic diffusion, and the number of armed
groups. The Index is available on the ACLED’s web site.
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Many factors have contributed to this decline. Harvard professor Steven
Pinker (1954-) highlights six major trends leading to reduced violence:'* (1) the
pacification process, where agriculture helped establish stable societies; (2) the
civilizing process involves developing large kingdoms with centralized author-
ities and infrastructure for commerce; (3) the humanitarian revolution, during
the Age of Reason and Enlightenment, saw increasingly strong movements op-
posed to sanctioned forms of violence such as despotism, slavery, torture, su-
perstitious killing, sadistic punishment, cruelty to animals, and promoted paci-
fism; (4) the long peace after World War II was characterized by an unprece-
dented period during which major powers and developed nations ceased waging
war against each other; (5) the new peace, after the end of the Cold War in 1989,
resulted in a decline in organized conflicts worldwide — including civil wars,
genocides, repression by autocratic regimes, and terrorist attacks; and (6) the
rights revolution happened when the Universal Declaration of Human Rights
became a rallying point for global and national organizations advocating against
violence toward ethnic minorities, women, children, gay people, vulnerable
groups, and animals.

Pinker discusses how trends influence the human mind through scientific
analysis. He explains psychological systems that can lead to violence: — such as
instrumentalization, dominance, revenge, sadism, and unrestrained belief in an
ideology promising utopia — and those that may foster peace, like empathy, self-
control, moral sense, and reason. Five historical forces have promoted peaceful
motives and contributed to a decline in violence, connecting these trends with
how the human mind functions. These forces are: (1) The Hobbesian Leviathan,
that is, a state and judiciary with a monopoly on the legitimate use of force.
Leviathan can “defuse the temptation of exploitative attack”, “inhibit the im-
pulse for revenge”, and “circumvent the self-serving biases” that make all par-
ties believe they represent the good; (2) commerce, which is a “positive-sum
game in which everybody can win” and promotes the spread of technology,
goods and ideas. It makes “other people become more valuable alive than dead”
and “less likely to become targets of demonization and dehumanization”; (3)
feminization, which is a process of increasing respect for the interests and values
of women: “Cultures that empower women tend to move away from the glorifi-
cation of violence and are less likely to breed dangerous subcultures of rootless
young men”; (4) cosmopolitanism, which favours literacy, mobility and mass
media and can help people to understand and sympathize with others, unlike
themselves; and (5) the escalator of reason, which can force people to recognize
“the futility of cycles of violence, to ramp down the privileging of their own

14 Steven Pinker, The Better Angels of Our Nature: A History of Violence and Humanity, Penguin
Books, 2011, pp. xxiii—xxvi.
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interests over others’, and to reframe violence as a problem to be solved rather

than a contest to be won”."?

Impressive data-sets and historical research support this outline of factors
leading to the decline of violence. I will, however, not delve deeper into Pinker’s
explanations, but only highlight the role that human rights and humanitarian
norms play in them. During a remarkable transformation in the seventeenth and
eighteenth centuries, people began to dislike institutionalized violence, even if
they did not know or were related to the person being tortured or executed by
the authorities. Ideas and arguments that violent punishment should be mini-
mized gained ground.'® This was the humanitarian revolution, starting in Europe
and gradually affecting much of the world.

Similarly, the rights revolutions after World War II led to significant pro-
gress in reducing official discrimination, reforming penal systems, and imple-
menting policies that support marginalized groups. A key part of these changes
concerned women’s rights and the decline in rape and domestic violence. In
many Western countries, laws that treated women as the possession of their hus-
bands were repealed during the 1970s. Many nations also saw a general decrease
in domestic and societal violence. Violence against women dropped most in
countries that adopted international human rights standards.'’

Pinker shows that human rights and humanitarian norms have decreased
violence within and between nations. They have done this by promoting respect
for everyone’s rights, regardless of their traits or gender, supporting non-violent
conflict resolution, and holding governments and officials responsible for vio-
lations.

As part of these developments, attitudes toward waging war as a legitimate
tool for state leaders changed significantly. It might seem obvious that opposing
violence would lead to opposing war. However, historically, many who were
cautious about using violence domestically and within states were more accept-
ing of fighting wars to promote national interests. Until recently, leaders were
called ‘Great’ if they conquered territory and the people living there. Pinker
bluntly states: “If Hitler’s luck had held out a bit longer, he probably would have

gone down in history as Adolf the Great”.'®

During the Age of Reason and Enlightenment, thinkers and movements ar-
gued that war was against reason and harmful to both sides. Why conquer land
if you can buy and sell it for a profit? Few expressed this idea better than

5 Ibid., p. xvi.

¢ Ibid., pp. 133-134.
" Ibid., pp. 412 ft.

8 Ibid., p. 162.
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Immanuel Kant (1724—-1804), who foresaw one of the main ideas behind creat-
ing the EU: “It is the spirit of commerce that sooner or later takes hold of every
nation, and is incompatible with war. [...] states [...] find themselves obliged to
labor at the noble work of peace, though without any moral view”."

Many factors contributed to the development of humanitarian law in the
second half of the nineteenth century, including the efforts of pioneers empha-
sizing the suffering of soldiers and civilians caused by the brutality of war. Their
arguments, however, had an impact because people were already becoming sen-
sitive to the suffering of their fellow human beings. The pioneers aimed to es-
tablish international legislation to combat the worst forms of brutality and to
ensure that injured soldiers received proper treatment. The first Geneva Con-
vention was adopted on 22 August 1864 to guarantee care for wounded sol-
diers.” The International Committee of the Red Cross (‘ICRC”) was established
the previous year by a group of five Swiss citizens, including Henry Dunant
(1828-1910), whose experience at the Battle of Solferino in 1859 inspired the
creation of a neutral organization to aid wounded soldiers during war.

Although new laws were enacted in the following years, it soon became
clear that the law’s effectiveness depends on enforcement and the punishment
of violations. This proved to be the most challenging part of creating an inter-
national law that can ensure violators face consequences. While there are early
examples of leaders being held accountable when their subordinates commit
atrocities, it was not until the Nuremberg and Tokyo trials after World War 11
that the world saw a systematic effort to uphold accountability. Twenty-two sen-
ior officials were convicted in Nuremberg and 25 in Tokyo.?!

Nuremberg and Tokyo marked pivotal moments when significant interna-
tional law changes occurred. These changes had a lasting influence because the
UN General Assembly approved the ‘Nuremberg Principles’, enhancing the
power of international norms. General Assembly Resolution 95(1), adopted on
11 December 1946, confirmed the principles of international law recognized by
the Charter of the Nuremberg Tribunal and its judgment. This initiated a process

1 Immanuel Kant, Perpetual Peace, The Book Tree, Los Angeles, 2008, p. 35. The original, Zum
Ewigen Frieden, was published in 1795.

20 Convention for the Amelioration of the Condition of the Wounded in Armies in the Field, 22
August 1864 (https://www.legal-tools.org/doc/59¢01£5/).

2 An overview of material related to the trials is available at “Prosecuting War Crimes after the
Second World War: The Nuremberg and Tokyo Trials”, Cross-Files, 22 May 2018. The ICC
Legal Tools Database includes comprehensive collections of documents from the Nuremberg
and Tokyo tribunals (https://www.legal-tools.org/).
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of “turning the principles at issue into general principles of customary law bind-
ing on member States of the whole international community”.*

The Nuremberg Principles eliminated immunity for heads of state (Princi-
ple 3) and expanded responsibility to include subordinates (Principle 4). This
change meant that even foot soldiers could be held accountable for upholding
morality and international law. Defence lawyers at Nuremberg argued that dis-
obeying Hitler’s orders carried the risk of execution. However, the Nuremberg
judgment still emphasized the obligation to abide by the laws of humanity, not
those of Nazi Germany.

The main issue is that imposing such a burden on individuals, as interna-
tional criminal law does, might be necessary for its norms to reduce violence
and influence behaviour effectively. Leaders and subordinates must follow these
rules to protect and prevent attacks on human life, dignity and integrity. This
constitutes the utilitarian argument for individual criminal responsibility, which
includes those at the lowest levels of hierarchical military organizations. The
argument is based on the evidence that holding individuals criminally responsi-
ble results in better life prospects for the majority by decreasing international
crimes and human suffering.

The benefits of expanding the scope of those held criminally responsible
can easily be overlooked. Many state leaders, even in democracies, may not be
aware of or may dismiss the utilitarian argument. The experiences of extreme
crimes, like those in concentration camps, the Holocaust, and the widespread
neglect of human life by the Nazi regime, might be seen as unique in human
history. Principles of justice developed in response to these events might not be
justified in more typical situations. The Nuremberg Principles, in their strict
form, can hinder recruitment because soldiers risk being prosecuted internation-
ally. Furthermore, do the Principles ignore the realities of being a soldier in mil-
itary organizations built on patriotism, discipline, and a culture of not question-
ing core moral or legal issues?

Perceptions of leaders’ rights and responsibilities may be as old as human-
ity, but extending them to everyone represents a revolutionary and essential
change. In his autobiography, the English philosopher Bertrand Russell (1872—
1970) describes his grandmother as the most critical figure in his childhood after
losing his parents early. In particular, he noted her “fearlessness, her public spirit,
her contempt for convention, and her indifference to the opinion of the majority”.
She had given him “a Bible with her favourite texts written on the fly-leaf.

2 A presentation of the Nuremberg Principles and their lasting effect on international law is
provided in Antonio Cassese, “Affirmation of the Principles of International Law Recognized
by the Charter of the Niirnberg Tribunal”, in UN Audiovisual Library of International Law,
2009.
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Among these was ‘Thou shalt not follow a multitude to do evil’ [Exodus 23:2].
Her emphasis upon this text led me in later life to be not afraid of belonging to

small minorities”.?

International criminal law expands this principle by emphasizing that one
should not only avoid following a crowd, such as a group of soldiers driven by
rage and exhaustion that commit crimes, but also steer clear of following a
leader into evil, even if that leader is the one you have entrusted with your life.

1.4. Upholding Duties by Rights

Rights for all were initially regarded as ‘natural rights’ in eighteenth-century
philosophies and declarations, influenced by ancient Stoic and Christian ideas,
and later evolved into “human rights’. As seen, international law established in-
dividual rights after World War II. The Nuremberg trials, the UN Charter’s ref-
erence to human rights, and the Universal Declaration of Human Rights played
the most critical roles in this change. The four 1949 Geneva Conventions also
revised and expanded international humanitarian law in this direction, seeking
to protect individuals during conflicts.

The introduction of individual human rights into international law faced
widespread criticism. Critics argued that it focused too much on the individual
and overlooked the significance of community, family and other collective iden-
tities in human life. The argument was that the conceptual framework and hu-
man-rights values reflected Western traditions, contrasting with community-fo-
cused traditions in Asia and Africa.

Another criticism was that human rights promised much but delivered
much less. It took 28 years from adopting the Universal Declaration until the
two legally-binding Covenants on Civil and Political Rights and Economic, So-
cial and Cultural Rights came into force. The Covenants and various other hu-
man rights treaties require most of the world’s states to respect and protect hu-
man rights, but many remain unwilling or unable to meet their obligations. This
issue is also evident in regional human rights systems. Even if the UN and re-
gional organizations like the Council of Europe play a prominent role in review-
ing state policies, legislation and practice, the promise of human rights remains
unfulfilled. One could even argue that in recent years, governments across every
continent have moved away from human rights, primarily civil and political
rights. The authoritarian shift in the 2000s has had its costs for human rights.

International criminal law presents a unique challenge. It aims to create a
universal consensus on individual responsibility, which may involve holding
people accountable even when they have limited control over military actions
they are ordered to carry out or contribute to. Especially in complex cases where

# Bertrand Russell, Autobiography, Routledge, Abingdon, 2010, p. 16.
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pressure to follow illegal orders increases, maintaining and clarifying individual
responsibility can become difficult.

The role of leaders is clear concerning the crime of aggression, a so-called
leadership offense. The basis of this crime “is the conviction that leaders bring
their populations to war, not the reverse, and it is with leaders that responsibility
should lie”.**

Crimes against humanity and genocide, because of their definitional crite-
ria, also entail a significant leadership role. Crimes must be part of a “wide-
spread or systematic attack directed against any civilian population, with
knowledge of the attack™ to qualify as crimes against humanity. The definition
of genocide requires that the crimes be “committed with intent to destroy, in
whole or in part, a national, ethnical, racial or religious group, as such”.?

It is unlikely that these crimes could happen without leadership orders and
guidance, whether leaders have a formal (de jure) position as a political or mil-
itary commander, planner or instigator, or an informal (de facto) role. The defi-
nition of war crimes does not include similar requirements. However, the juris-
diction of the ICC is somewhat limited to war crimes “committed as part of a
plan or policy or as part of a large-scale commission of such crimes”.*

Superiors’ responsibility are most clear when they “order, solicit or induce”
the commission of crimes. However, they can also be held criminally responsi-
ble for failing to “exercise control properly” to prevent or suppress their subor-
dinates’ crimes when they “knew, or consciously disregarded information”
about their misconduct.”’

Subordinates will inevitably be involved in all four categories of crimes,
even if their roles vary. The key point is that crimes ordered by superiors cannot
be conducted without obedient subordinates, except for the crime of “directly
and publicly” inciting others to commit genocide.?®

Given this pivotal role in committing crimes, a key question concerns the
source of the subordinates’ ethical and legal authority to refuse to obey orders
they consider illegal or immoral. Of course, legal authority may come from in-
ternational and national laws included in their contract with the military organ-
ization. They may also refer to international and domestic jurisprudence, which
upholds this responsibility.

2 Noah Weisbord, The Crime of Aggression: The Quest for Justice in an Age of Drones,
Cyberattacks, Insurgents, and Autocrats, Princeton University Press, 2019, p. 2.

% ICC Statute, Articles 6 and 7, see supra note 2.
2 Ibid., Article 8(1).

27 Ibid., Articles 25 and 28.

2 Ibid., Article 25(3)(e).
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However, my question here is whether there is an authority beyond the law
that a soldier under pressure can, and should, turn to when refusing to torture a
captured enemy soldier or civilian, or targeting civilian objects deliberately or
indiscriminately, or committing any other war crime or aggression?

I referred to the utilitarian argument for criminal responsibility above. Over
time and in specific cases, it leads to less violence and suffering. It serves the
greater good. However, this argument might not be enough to persuade individ-
ual soldiers to obey international law when ordered to break it. Even if they
agree that armed forces should follow humanitarian law and minimize violence
and suffering among those not actively involved in the conflict, they may deny
their responsibility and resist the suffering they might face if they refuse to obey
orders.

Recognizing that both the individual and the potential victim have human
rights represents an alternative perspective to the utilitarian approach. Because
soldiers possess human rights, they are also obligated not to commit interna-
tional crimes, so the argument would go. They maintain moral and legal agency,
even as members of armed forces with hierarchical structures, and their interna-
tionally recognized human rights support this agency.

This argument can be presented in two opposing ways: reciprocal and un-
conditional. The reciprocal view holds that respect for the rights of enemy sol-
diers and civilians depends on the behaviour of the enemy armed forces. Simply
put, the principle is that I will respect your rights as you respect mine. If there
are signs that the enemy armed forces do not respect my rights by committing
war crimes, | will then withhold respect for their rights.

The second perspective does not impose such a requirement. It argues that
all human beings possess rights, and I should respect their rights regardless of
whether they respect mine. This line of reasoning embodies the core of the first
Nuremberg Principle, which states that “any person who commits an act which
constitutes a crime under international law is responsible and liable to punish-
ment”.

The criticisms of human rights mentioned earlier may lessen their effec-
tiveness. If rights are not seen as reflecting universal standards or having a lim-
ited impact, their ability to persuade soldiers to comply with international law
could be constrained. Even if someone fully supports the principles upheld by
human rights and humanitarian law and values their inclusion in international
law, as this author does, they might also see the need for additional arguments
to strengthen their influence.

For this purpose, I will turn to Western philosophical thoughts that under-
pin the unconditional value of human agency, freedom and responsibility.
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1.5. The Breakthrough of the Concept of Human Agency in Renaissance
Thought

Starting in the thirteenth century, the Italian Renaissance introduced the aspira-
tion of the ‘Renaissance man’. This ideal was developed in Italian cities, espe-
cially Florence, and was articulated by leading figures of ‘Renaissance human-
ism’ — a movement of philosophers, artists and political leaders during this pe-
riod of rediscovering and studying Classical Greek and Roman philosophy and
literature. Leon Battista Alberti (1404—1472) captured the essence of the new
ideal by stating that “a man can do all things if he will”. Renaissance humanism
placed man at the centre of the universe while still recognizing the vital role of
God as the creator, whom humans likened to. The reflection of God’s image in
every human being made us unique among living creatures.”’

Humanism reshaped the understanding of human nature and core values,
emphasizing how individuals could perfect themselves. This potential for per-
fection relied on their will to learn and fully develop their abilities. The ‘studia
humanitatis’, which included grammar, poetry, rhetoric, history and moral phi-
losophy, were considered essential. This educational programme drew on Mar-
cus Tullius Cicero’s (10643 BC) concept of ‘humanitas’, an ideal at the move-
ment’s centre.*’

Gifted individuals of the time aimed to develop their skills in knowledge,
arts and sports. Alberti was skilled in architecture, painting, classicism, poetry,
science and mathematics. He was also an excellent horseman, known for his
physical feats. Yet Leonardo da Vinci (1452—-1519) remains the most famous
Renaissance man, excelling in art, science, music, invention and writing.

Humanism’s defining traits as a lasting philosophical approach emphasize
human experience, freedom and the responsibility to improve oneself. It was
introduced as a contrast to the contemplative life and strict philosophical sys-
tems of ‘scholasticism’, promoting an active life in this world rather than a con-
templative life preparing for eternity. It represented a syncretic, sometimes ec-
lectic, approach to different philosophical and religious schools, highlighting
that truth can be expressed in various ways.

This essay’s focus on humanism dwells on its preoccupation with human
dignity, freedom and responsibility. It replaced the Medieval ideals of a penance-
filled life as the supreme form of human activity with efforts to depict, create
and master nature. While initially an attempt to revive the ancient wisdom of
Greek and Roman philosophies, it developed into a programme of exploring
new knowledge through innovative philosophical, scientific and artistic pursuits.

2 Robert Grudin, “Humanism”, in Encyclopedia Britannica, 13 September 2025.
0 Jbid.

Publication Series No. 47 (2025) — page 14



1. Subordinates’ Responsibility in International Criminal Law in Light of
Western Philosophies of Freedom and Responsibility

The programme both embraced and strengthened ideas of human freedom and
responsibility.

This programme’s main expression is Giovanni Pico della Mirandola’s
(1463-1494) Oration on the Dignity of Man (1486). He contended that God did
not assign fixed traits, specific roles within a hierarchical universe, or limits to
humanity. As a result, humans are free to explore their place and shape their
future. Not even divine dignity is beyond human reach. This perspective reflects
his constant quest to understand different knowledge systems and reinterpret
their truths. He did not support one system while dismissing others, as he be-
lieved all of them embodied philosophy’s eternal, all-encompassing truth in their
unique ways.*'

To understand the novelty of Renaissance philosophy, a key idea is the
principle of individuality. Starting from Aristotle’s (384—322 BC) or Plato’s
(428/427-348/347 BC) ontologies leads to different conceptions. For Aristotle,
individuality in things or persons combines ‘matter’ and ‘form’. The form gives
the individual its identity, while the matter makes it particular and unique. Pure
forms do not exist independently, so individuals are the fundamental reality.

For a living body, the soul is its form. In humans, the soul includes ration-
ality, which is unique to human individuality and allows individuals to pursue
virtue, knowledge and the good life. The good life comes from following rules
and practising a life of reason and virtue. Aristotle valued individuality, but em-
phasized that humans are ‘political animals’, meaning they realize their lives
within communities.

Plato viewed forms (or ideas) as abstract concepts existing beyond the
physical world we perceive through our senses. The world we experience is
simply a shadow or imitation of these forms. The individual is an imitation of a
form. Scholars are divided over how Plato regarded matter as ‘space’ or ‘sub-
stance’, where the form existed during its time on Earth. He described the soul
as divided into three parts: ‘reason’ (the rational part), ‘spirit’ (the emotional or
wilful part), and ‘appetite’ (desires and physical needs). Individuality arises
from the unique balance of these parts within each person. Although humans
share the same structure, the dominance of one part over the others influences
personality, behaviour and individuality.

These different perceptions of individuality lead to diverse views on how
humans can fulfil their societal roles and place in the Cosmos. During Medieval
times, the system of thought developed by Thomas Aquinas (1225-1274) relied
on Aristotelian concepts, while Bonaventure (1221-1274) and the Franciscan

31 Johannes Slek, Tradition og nybrud: Pico della Mirandola [Tradition and Innovation: Pico
della Mirandola], Lindhardt og Ringhof Forlag, Kebenhavn, 1957, p. 26.
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school he belonged to adhered to Plato, though with some nuances regarding the
constitution of individuality. According to him, the specific relationship between
matter and form results in individuality.*

The thinker who advanced the Plato-inspired ideas to their conclusion was
Duns Scotus (1265/66—1308), who introduced the concept of ‘haecceitas’ (‘this-
ness’), an irreducible category of being that represents the fundamental actuality
of an existing entity. Therefore, individuality is a fundamental concept that can-
not be equated with matter, form or their combination. While ‘human’ has a
general form (‘gvidditas’), each individual possesses their own form (haec-
ceitas).

For Pico, the Renaissance thinker, as for us today, these discussions might
seem abstract, although they influenced how human life and its true goals were
understood. While Plato and the Neo-Platonism of Pico’s era could lead to a
contemplative life or a life focused on the highest eternal forms of ‘Beauty’,
‘Goodness’ and ‘Truth’, the Aristotelian approach might result in a more active
engagement with political and social issues and possibilities. This is undoubt-
edly a simplification, and one must remember that the Catholic Church inter-
preted both Plato’s and Aristotle’s ontologies to support Christian thought and
attempted to harmonize them.

The key change in Pico’s philosophy is not that he finds a new solution to
the old problem of individuation. His philosophy demands an entirely new con-
cept of individuality. The problem that individualization now raises is not the
traditional one — how the eternal idea or form can manifest in individual exam-
ples — but a modern one: the relationship between the eternal truth and its ap-
pearance in individuals. He sets a new fundamental task for humans. Their in-
dividuality requires them to become their own creators and builders; they should
craft themselves. The essence of this thought is that life, in its content and truth,
can only exist in an individualized form. Its individuality implies that it must be
centred and structured, seen from a perspective, and developed within a con-
text.*?

According to the German Neo-Kantian philosopher Ernst Cassirer (1874—
1945), Pico offers an anthropological reinterpretation of the new worldview that
emerged after Nicolaus Cusanus’ (1401-1464) mathematically inspired inter-
pretations of ‘infinity’ and ‘docta ignorantia’, and his critique of Aristotelian
logic.** Aristotle did not incorporate a concept of ‘infinity” into his logic, which

2 Ibid., p. 38.
3 Ibid., p. 90.

3% Ernst Cassirer, “Pico della Mirandola”, in Journal of the History of Ideas, 1942, vol. 3, no.
3, p. 322.
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caused all contradictions to be seen as absolute. Aristotle relied on mundane
experiences and could not comprehend the Cosmos, which requires the idea of
infinity. In a universe without boundaries, there is no distinction between ‘up’
and ‘down’, and no place holds a privileged position. A circle with an infinite
radius becomes a straight line.

These principles, which Cusanus had applied to nature, Pico now applies
to the human world and the world of history. From this perspective, no historical
epoch or society represents the truth. History loses its absolute character. No
single epoch or historical creation can claim the truth as such or uniquely repre-
sent the world of humans. Humans are fundamentally free and can be under-
stood only when history is considered in its total course.

Humanity, unlike animals, has a history. This is because they are not bound
to a specific nature and must develop their existence within previously set limits.
Nonetheless, one must also examine history in its full context to form an ade-
quate understanding of man’s essence; no epoch or creation should be left out
of consideration.

According to Cassirer, human freedom for Pico means:

[TThat man is not enclosed from the beginning within the limits of
a determinate being. It is this fact that raises him above even those
beings that stand higher than himself in the hierarchical order.
Upon the angels and the heavenly intelligences their nature and
their perfection have been bestowed from the beginning of creation:
man possesses his perfection only as he achieves it for himself in-
dependently and on the basis of a free decision.?

It also follows that each new epoch, and indeed each new individual, must
not be reduced to simply representing a specific link in a series of developments.
It is true that each epoch joins a continuum and continues an idea or content
handed down from its predecessors. Nevertheless, each epoch begins, as it were,
from the beginning. It must start, like the individual human being, in independ-
ence and freedom, from within and unencumbered by any authority, to shape its
heritage and express the ‘mundus humanus’.

Such is human freedom, according to Pico. Humans’ resemblance to God
is not something given; it is something to which they can aspire. The risk, how-
ever, is that they can also stray from it. That is the essence of Pico’s speech, as
he eloquently describes it in the form of God speaking to humans:

We have made you a creature neither of heaven nor of earth, nei-

ther mortal nor immortal, in order that you may, as the free and
proud shaper of your own being, fashion yourself in the form you

3 Ibid., p. 323.
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may prefer. It will be in your power to descend to the lower, brutish
forms of life; you will be able, through your own decision, to rise
again to the superior orders whose life is divine.

1.6. Further Philosophical Foundations of Freedom and Responsibility

This description of human freedom and dignity laid the groundwork for further
developments that justified treating every human as morally responsible, includ-
ing those in positions of authority and subordinates within military organizations.
Although several elements were absent, the humanist concept of a free and
proud creator of one’s own being offered a crucial starting point.

Indeed, pursuing human perfection could also enhance military capabilities.
Some humanists, such as Federico da Montefeltro (1422—1482), were renowned
for their intellectual talents and were also skilled soldiers. He was a mercenary
known for winning battles and honouring his commitments, but he also invested
the earnings from his military victories into moral, intellectual and practical ad-
vancements for his fellow Italians, caring for soldiers and their families, and
constructing one of the largest libraries of his era.’’

Niccold Machiavelli (1469—1527) can also be considered a humanist, alt-
hough he differed from most in key ways. He received a humanist education,
being well-versed in Latin literature, Roman history, and Greek philosophy, and
he incorporated ideas from Roman thinkers such as Cicero, Livy (59 BC-17
AD), and Tacitus (56—120) into his writings. However, while many humanists
emphasize rational thought, they also refer to divine guidance and morality. This
is absent in Machiavelli’s works. He is familiar with the influence of the heavens
on earthly actions, as described by astrology, but there is a lack of moral con-
siderations. In his most famous work, The Prince (1513), he advocates pragma-
tism and realism as essential skills for a ruler, and he should not be unfamiliar
with manipulation and ruthlessness, “according to necessity”.

In The Prince and The Art of War (1520), Machiavelli explores ideas about
politics as an independent activity, establishing the concept of powerful and au-
tonomous states. His primary focus is not on what people should do based on
Classical, Christian or humanist values, but on their behaviour. There seems to
be no moral limits on rulers’ conduct when pursuing their goals. Their most es-
sential ‘virtu’ is their ability to achieve and sustain power, regardless of ethical
considerations.

He recognizes external forces beyond the ruler’s control that could hinder
ambitions, such as ‘fortuna’ (chance or the influence of the universe), their

% Giovanni Pico Della Mirandola, Oration on the Dignity of Man, trans. by A. Robert Caponigri,
Gateway Editions, Regnery Publishing, Washington, D.C., 1956, p. 7.

37 Grudin, 2025, see supra note 29.
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temperament, and the prevailing conditions. History is thus not solely the result
of human actions — with kingdoms, republics and other institutions following a
pattern of birth, growth and decline — but much depends on the rulers’ ability to
exploit events for their own benefit, whether they act within moral boundaries
or not. Machiavellianism, which may oversimplify Machiavelli’s complex
views, became a doctrine that “the reason of state recognizes no moral superior
and that, in its pursuit, everything is permitted”.*®

Machiavelli’s realistic depiction of political power has impacted political
philosophy and science. It became one of the two main strands in the ongoing
debate between realism and idealism in international relations. The fact that both
schools of thought were so strongly expressed during humanism’s peak demon-
strates the richness of its legacy.

However, the idealist humanist concept of human freedom required a sig-
nificant revision to become a catalyst for societal and international change. Let
me outline four key steps. First, humanism’s appeal in theory included all peo-
ple, but women, non-Europeans, and other vulnerable groups benefited little
from its focus on human dignity. Evidence such as slavery, the inhumane treat-
ment of labourers during industrialization, and the exclusion of women from
large parts of society, education and leadership roles show that humanist ideals
were not truly for everyone.

Although the French and North American revolutions in the late eighteenth
century addressed some of these injustices, the slow and incomplete spread of
humanist and human rights values shows how ideas can be far ahead of actual
change.

Second, and interconnectedly, institutions that opposed ideas of human
freedoms and responsibilities initially played a significant role. Only later did
humanism develop social and institutional critique, which became essential to
the Enlightenment’s departure from the past. Enlightenment philosophers, such
as Voltaire (1694—1778), were outspoken critics of the Catholic Church, con-
demning its intolerance and abuse of power and advocating for freedom of reli-
gion and the separation of church and state.

Jean-Jacques Rousseau (1712—1778) criticized the inequality built into so-
cial institutions, especially the monarchy and aristocracy. His concept of the
‘general will’ (‘volonté générale’) laid the groundwork for democratic theory.
John Locke (1632—1704) challenged the divine rights of kings, arguing that le-
gitimate government must be based on the people’s consent. He also supported
natural rights to life, liberty and property. Charles Montesquieu (1689—1755)

3% Anthony J. Parel, “Niccolo Machiavelli”, in Robert Audi (ed.), The Cambridge Dictionary of
Philosophy, 3rd ed., Cambridge University Press, 2015, p. 621.
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analysed political systems and identified the separation of powers as essential
to preventing tyranny.

Enlightenment thinkers also criticized educational institutions and called
for reform. A key point was that education should be based on reason and em-
pirical knowledge rather than religious doctrine. These shifts away from religion
and tradition toward secularism and science raised questions about the source of
human dignity. Pico argued that humans are exceptional because they can re-
semble God if they work hard enough. They should use reason in these pursuits,
but within the bounds of Classical and Christian doctrines. Now, philosophers
turned to reason alone as the foundation of human dignity, rights and freedom.

Some argued that there may be a God, such as Thomas Paine (1737-1809),
but we should not look to institutionalized religion or religious texts like the
Bible to get his view about how we should live our lives.*” Religion and reli-
gious texts have been used to enslave minds, monopolize power and promote
cruelty. Institutions and texts are human inventions, often filled with contradic-
tions, frequently promoting morally wrong behaviour. Paine instead promoted
‘deism’, a rational alternative to revealed religion, claiming that God is best un-
derstood through nature and reason, not scripture.

In these and other ways, institutions were criticized for hindering human
development and freedoms, laying the ground for a rights-based approach to
securing human dignity.

Third, as previously noted, the question of whether ethical norms and moral
agency can be established solely through reason has become increasingly im-
portant in philosophy, leaving religion outside the moral sphere. If humans are
not created by God, nor saved by Jesus, can reason uphold their dignity? Is there
another unique quality that grants all humans dignity and agency? The concept
of ‘natural rights’ is one such possibility, introduced by Enlightenment thinkers
like Thomas Hobbes (1588-1679), Thomas Jefferson (1743—1826), Locke and
Rousseau. Individuals are inherently born with natural rights, which are not
granted by any government or authority. They are universal, inalienable and self-
evident; applying to all people regardless of laws or customs.

However, most theories on natural rights still relied on reason as the foun-
dation for the rights. Locke argued that humans have natural rights because they
are rational beings and can discover natural law. Hobbes emphasized self-preser-
vation as the most fundamental right, and reason was essential to finding the
escape route from nature’s violent and chaotic state by forming a ‘social con-
tract’. Reason also helps in applying natural rights in forming a government.

3 Thomas Paine, Age of Reason: The Definitive Edition, Michigan Legal Publishing Ltd., 2014.
The original was published in three parts between 1994 and 1807.
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While early Enlightenment philosophers such as Locke and Baruch Spi-
noza (1632—-1677), and prominent Enlightenment thinkers like Voltaire, Mon-
tesquieu and Denis Diderot (1813—1784) relied on reason as a trustworthy
source for describing what is, causes, and effects, and as a tool to critique what
should not be, they also believed that reason could establish norms for what
ought to be. There was a firm conviction that a world of reason and progress
was achievable for humans.

However, a few philosophers recognized fundamental issues with this ap-
proach early on. Rousseau proposed a more nuanced view of natural rights, em-
phasizing that they are based not only on reason but also on human freedom and
moral capacity. His critique of social and political institutions was more pro-
found than that of other Enlightenment thinkers. While they believed existing
institutions required significant reform, he argued that the core problem with
these institutions and civilization was more fundamental. Science, art and social
institutions have not improved humanity, but corrupted its morals. The progress
of knowledge has led to vanity, inequality and moral decline.*’

He contrasted ‘natural man’ — free, peaceful and self-sufficient — with ‘civ-
ilized man’, corrupt, competitive and enslaved by social institutions. In the state
of nature, humans were guided by pity and self-preservation, not greed or pride.
Natural man is not the cruel and sinful individual you must kill or risk being
killed by. The problem with civilized men is that they become inauthentic, con-
stantly comparing themselves to others and seeking their approval.

Rousseau did not suggest that civilization is inherently evil, but that it has
taken a wrong turn and become harmful. Inauthenticity was a social issue where
societal expectations, vanity and dependence on others for recognition and sta-
tus shaped individuals. Social and economic inequality among people leads to
inauthenticity because individuals begin to value themselves in relation to others,
not for their own intrinsic worth. It also affected morality, as it became a matter
of social convention rather than inner conviction. People act as if to be seen as
good, not because they are intrinsically good.

Roman Catholic writers shared such ideas, lamenting European culture’s
course since the Middle Ages. They shared Rousseau’s hostility towards pro-
gress. However, they did not share his belief that people are inherently good.
Nonetheless, this belief was the cornerstone of Rousseau’s argument. Natural
man and, on certain conditions, civilized man could act authentically.

% See Jean-Jacques Rousseau, Discours sur les sciences et les arts [Discourse on the Sciences
and the Arts], 1750, and, Discours sur [’origine et les fondemens de l'inegalité parmi les
hommes [Discourse on the Origin of Inequality], 1755.
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Rousseau’s concept of inauthenticity influenced philosophers like Frie-
drich Nietzsche (1844-1900), Karl Marx (1818-1883), and existentialists such
as Jean-Paul Sartre (1905-1980), Martin Heidegger (1889-1976), and Albert
Camus (1913-1960). The father of existentialism, Seren Kierkegaard (1813—
1855), shared a deep concern about authenticity with Rousseau. Still, his ap-
proach focuses more on psychology and factors intrinsic to humans’ relation-
ships with themselves, not just on social aspects. Kierkegaard was not an ad-
mirer of Rousseau, seeing his secular and social approach to authenticity lacking
in spiritual depth, grounding it in natural human goodness.*!

Another philosopher presented a groundbreaking critique of reason as the
source of dignity, understood as the capacity underpinning moral agency and
freedom. David Hume (1711-1776) challenged fundamental principles of
knowledge, basing his arguments on John Locke’s empiricism. However, he
considered himself chiefly a moralist. He characterizes moral goodness in terms
of “feelings” of approval or disapproval that people have when considering hu-
man behaviour in light of its consequences to themselves or others.*” This was
based on his famous argument that we cannot derive moral judgments or how
we ought to act from factual statements or what is. He observed that moral phi-
losophers often move from descriptive statements, such as that people help oth-
ers, to prescriptive statements, meaning that people ought to help others. The
problem is that they do not explain how the leap from descriptions to prescrip-
tions is justified.

Hume’s solution is to base normativity on human nature, rooted in senti-
ments of ‘approval’, ‘disapproval’, ‘sympathy’ and ‘benevolence’. We perceive
specific actions as virtuous or vicious, which gives rise to moral obligations. He
adds that qualities are valued either for their usefulness or their agreeableness,
whether by their owners or others. Hume’s moral system seeks both personal
happiness and the happiness of others; however, he does not formulate a specific
principle like “the greatest happiness of the greatest number”, which Jeremy
Bentham (1747-1832) and John Stuart Mill (1806—1873) later identified as the
criterion for moral judgment. Concern for others is central to morality. Hume
highlights altruism and sympathy as moral sentiments innate to humans. He con-
tends that it is human nature to laugh with those who are laughing, to mourn
with those who are grieving, and to seek the good of others alongside one’s own.

4l Ciprian Turcan, “Rousseau and Kierkegaard: Authenticity of Human Existence”, in European
Journal of Science and Theology, 2017, vol. 13, no. 1, pp. 5-13.

# Hume first outlined his moral philosophy in Book III of A Treatise of Human Nature (1739—
1740). An Enquiry Concerning the Principles of Morals (1751) contains a reformulation and
refinement of his earlier work, characterizing it as a “juvenile work”.
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While Hume denied that reason could justify duties and general moral rules,
he pointed to a sense of duty among humans arising from their natural inclina-
tions towards sympathy. He was sceptical not of morality, but of excessive the-
orizing about it. In important aspects, he dethroned reason. It can inform us
about facts, but not motivate us to act morally. Normativity is not imposed by
reason or divine command, but emerges from our psychological makeup and
social interactions.

Fourth, reason made a robust comeback in the philosophy of morals by
one of the most influential philosophers on modern thinking on normative state-
ments, Kant. He developed ‘deontological ethics’, emphasizing duty and uni-
versalism. He referred to Hume’s critique of reason as awakening him from his
“dogmatic slumber”. He realized that Hume had been right and that reason can-
not establish that B must necessarily follow if A happens. Rationalism or empir-
icism cannot fully explain causality and our experience of an orderly world.

This prompted his ‘Copernican Revolution’ in philosophy. Instead of as-
suming that our knowledge reflects the world, he argued that the world conforms
to the structures of our mind, such as ‘space’ and ‘time’, along with twelve fun-
damental concepts (categories), including ‘causality’. Therefore, Hume was cor-
rect in his causality analysis; we do not perceive causality in the world, meaning
that A necessarily causes B. We only observe repeated sequences of A followed
by B. However, he was mistaken in claiming that causality, as a necessary con-
nection between A and B, does not exist. He searched for it in the wrong place.
Causality is not in the world; it is within us. It is a category of understanding
that we impose on experience.

Similarly, Kant did not resolve the ‘is-ought problem’ by developing meth-
ods to bridge the fact-value gap. Instead, he reinterpreted the issue by grounding
moral obligation not in empirical facts or sentiments, as Hume proposed, but in
a ‘pure practical reason’. Once again, he concurred with Hume’s view that
‘ought’ cannot be derived from ‘is’. However, normativity does not stem from
Hume’s human sentiments, which Kant hardly trusted, but from ‘a priori reason’
or the structure of rational agency itself. Moral obligations do not originate from
nature and cannot be based on experience. Instead, they are self-imposed by
reason, arising from the form of a rational will. Kant’s renowned ‘categorical
imperative’ is a principle of reason applicable to all rational beings. You should
only act according to a rule (maxim) that you, at the same time, want to become
a ‘universal law’.

In this way, Kant established a “universalist test’ for individuals to follow.
He argued that to act freely is to act according to laws you create yourself
through reason, which you can universalize without contradiction. Normativity
is therefore inherent to rational agency, not something imposed from outside. At
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the same time, freedom does not mean acting in any way you wish but acting
according to rules that have passed the universalist test of reason.

Individualism, reason and freedom are thus upheld. No one can evade their
duty to act in accordance with moral law. Since that law is not articulated
through detailed rules for specific situations but instead consists of the obliga-
tion to act only according to principles that can be universalized, it places moral
responsibility on everyone. If a person happens to be a soldier, fighting on behalf
of a state or a non-state hierarchical organization, they remain personally bound
to uphold morality. This is not only through superior orders or national laws but
also through a universal moral law, which, after the time of Kant, became re-
flected in principles of international law for superiors and subordinates to act
within the bounds of respecting the dignity of their opponents.

1.7. Freedom and Responsibility in Kierkegaard

But did Kant help humans decide on complex ethical issues or provide guidance
for acting in specific situations? No, was the reply of Georg Wilhelm Friedrich
Hegel (1770-1831). Kant’s categorical imperative is too abstract. Hegel also
argued that the categories through which we understand the world are not a pri-
ori principles. Instead, they are part of a historical process he called ‘spirit’
(Geist). Our understanding of the world develops through the ‘dialectical’ pro-
cess of the spirit. ‘Dialectical’ describes a logical process where categories relate
to contradictions or incompleteness. To resolve a contradiction, one must exam-
ine it to see that the alternatives are compatible within a higher-order ‘notion’
(‘Begriff’), which resolves or sublates their opposition. ‘Aufhebung’ is Hegel’s
term for this process, a German word meaning ‘to cancel’, ‘to preserve’ and ‘to
raise up’.

According to Hegel, human freedom cannot be regarded merely as rational
self-determination independent of external influences. The image of an isolated,
self-conscious, self-determining individual — present in Kant and still influential
in Western thought — requires revision. From the Kantian perspective, our rela-
tionships with others exist because they are created and willed into existence by
individuals who are naturally separate from each other. In Kant, an unresolved
conflict remains between ‘duty’, guided by reason, and ‘inclination’, which can
lead us away from moral actions. However, according to Hegel, the categorical
imperative was so formal and lacking in concrete content that it could not offer
clear directives for action, for example, it could not endorse or prohibit specific
actions. Moreover, it demanded a pure motivation that no human agent could
fully embody.

Hegel’s solution is to resolve the contradiction within what he describes as
‘Sittlichkeit’ (‘ethical life’). The term refers to humans integrated into modern
social institutions that produce the tangible outcomes of rational will. These
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institutions — ‘the family’, ‘civil society’ (the economic sector of a capitalist
society), and ‘the state’ — do not involve duties that potentially conflict with
humans’ substantive goals but are actualizations of their individual free wills.
This implies that the perceived opposition between the state and the individual
is sublated.

Hegel argued that the categories we use to understand the world and the
norms we accept are products of a rational historical process. His thinking was,
therefore, fundamentally historical. As the ‘world spirit’ (‘Weltgeist’), reason
drives history forward. Historical figures such as Napoleon are essential but can
only unknowingly serve the world spirit. Hegel called this the cunning of reason
in history. Humanity has attained higher forms of freedom, with modern society
as its pinnacle, through the realization of reason via historical development. The
truth is objective, unfolding through historical reason.

But even though Hegel charted the development of reason throughout his-
tory, he had little to say about what lay ahead. While many of his followers,
including Marx, would endeavour to predict the direction of history, Hegel dis-
missed any attempt to form utopias. For him, philosophy always arrived too late
— when a civilization was already in decline. It is an afterthought, but it can still
legitimize the present situation of society.

For Kierkegaard, the Hegelian way of thinking represented grave danger.
In Fear and Trembling (1843) and Concluding Unscientific Postscript to Philo-
sophical Fragments (1846), Kierkegaard extensively criticizes Hegel’s episte-
mology, philosophy of religion, and ethics. The key point is his insistence that
as an ‘existing’ being, absolute truth is not attainable for humans through their
reason, nor through society’s embodiment of reason.

In the ethical traditions of Plato, Aquinas and Kant, humans had access to
the ‘Form of the Good’, the ‘Natural Law’, or the ‘Categorical Imperative’ to
guide them. Common to these thinkers was the belief that humans could access
an eternal form or moral law through reflective or abstract reasoning. Kierke-
gaard knew these thinkers well and disagreed on essential points with them. His
description of the ethical stage or life view is akin to Aristotle’s conception of
socialization (and not reason) as the basis of the ethical life.

In Kierkegaard’s second major work, Either/Or (1943), a married and
duty-bound judge named William embodies the ethical life. He exemplifies the
Hegelian ethical model, rejecting Plato and building on Aristotle, where humans
do not directly relate to the ‘Good’, but only access it “mediated through the
laws and customs of one’s people. Sittlichkeit (ethical life) signifies the social
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institutions that mediate the Good to the individual”.** However, even if some-
one lives in the best of societies, Kierkegaard disagrees that its institutions and
values represent the absolute good. At best, such laws and customs are approx-
imations. | may have fulfilled all my duties and everything society requires, but
I still have not fulfilled the infinite requirement, the infinite ethical demand, in-
herent in existence. In the Kierkegaardian language, this is expressed as “the
upbuilding that lies in the thought that in relation to God we are always in the
wrong”.

In his first major work, his dissertation on The Concept of Irony (1941),
Kierkegaard praised Socrates (470-399 BC) because he refused to make Athe-
nian society the sole standard of his life. Notably, Socrates differed from the
Sophists, who rejected society based on pre-ethical preferences. Socrates was
connected to the eternal, which he sought to understand, although unsuccessfully.
‘Socratic ignorance’ meant that he knew he did not know. His wisdom was that
he realized his lack of knowledge, unlike others who falsely believed they knew
things they did not. It reflects a form of epistemological humility, which is pre-
sent in later philosophical strands, including empiricist thought which demon-
strates the limitations of our theoretical and moral knowledge.*

Socrates had a higher duty than merely serving Athens. This was not driven
by romanticized personal preferences or speculation, as his difference from
Plato demonstrated. As Kierkegaard describes it, Socratic subjectivity is a form
of ‘ethico-religious subjectivity’, an alternative to the views of Plato, Hegel and
those who believed humans could rely on absolute norms and societal practices.
It must not be mistaken for ‘subjectivism’, which Kierkegaard criticized as an
‘aesthetic’ approach to life.

Kierkegaard criticized Hegel for a deeply personal reason. In the Hegelian
system, religion was regarded as a preliminary expression of what philosophy
could articulate much more effectively. Philosophy was the effort to transform
“the whole content of faith into the form of a concept”.* In this way, Hegel
eliminated religion and established society as the only framework for an ethical
and fulfilling life. On the contrary, Kierkegaard held that religion (embodied by

4 Merol Westphal, “Kierkegaard and Hegel”, in Alistar Hannay and Gordon Daniel Mariono
(eds.), The Cambridge Companion to Kierkegaard, Cambridge University Press, 1998, p. 102.

“ When Socrates’ friend Chaerephon asked the Oracle of Delphi if any man was wiser than
Socrates, the answer was, “There is none”. When told about this, Socrates was “not flattered
but puzzled. He eventually concluded that what the Oracle meant was that his wisdom
consisted in knowing his own ignorance”. Paul Johnson, Socrates: A Man for Our Times,
Viking Penguin, 2011, p. 83.

4 Seren Kierkegaard, Fear and Trembling, The Kierkegaard Collection, Blackmore Dennet,
2019, p. 10.
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Socrates), particularly Christianity as he understood it, could not be subjugated
by philosophy. For once, a philosophical system like Hegel’s, with its all-em-
bracing ambition, is not achievable for existing beings like humans. A round-up
philosophical system of everything may be attainable for God in eternity, not for
humans living in time. For them, the eternal truth is something they can only
strive to attain.

Johannes Climacus, the pseudonym Kierkegaard used to author his philo-
sophical works, defines truth in the following way: “An objective uncertainty,
held fast through appropriation with the most passionate inwardness, is the truth,
the highest truth there is for an existing person”.*® This means that Kierkegaard
departs from Plato and those philosophers who believed humans could intellec-
tually ‘see’ or ‘deduce’ the truth. Climacus adds that his definition of truth is “a
paraphrasing of faith. Without risk, no faith. Faith is the contradiction (tension,
incongruity) between the infinite passion of inwardness and the objective uncer-
tainty”.

Kierkegaard’s revolutionary thought, which has precursors in Socrates,
Blaise Pascal (1623—1662), and several other philosophers and theologians, was
that abstract truths of philosophical detachment are always subordinate to the
concrete truths of the individual in existence. This is a key point in establishing
existentialism as a distinct philosophy. For Kierkegaard, the ‘ethically existing
subject’, and not the ‘cognitive subject’, is the real subject.*’ In this conception
of human existence, freedom is not mere autonomy or choice, but a profound
and often troubling human condition. We cannot do away with ourselves as fun-
damentally free persons. Kierkegaard conducts a subtle and innovative analysis
of how humans try to escape from freedom and the calling to become ‘a self” in
The Concept of Anxiety (1844) and The Sickness unto Death (1849).

Kierkegaard describes freedom as the ability to choose among possibilities.
This causes anxiety (‘“angst”) because it confronts the individual with the burden
of responsibility and the unknown. Anxiety is thus a sign of freedom, the “diz-
ziness of freedom”. In the aesthetic stage, people live only for pleasure and
avoid commitment. In the ethical stage, the individual begins to accept respon-
sibility. However, for Kierkegaard, only religion can offer true freedom through
a leap of faith and by accepting one’s dependence on God to become an authen-
tic self.

True freedom involves becoming a self, embracing individuality and re-
sponsibility before God. Being responsible for who you are is a burden, but it is

*  Seren Kierkegaard, Concluding Unscientific Postscript, trans. by David F. Swenson and Walter
Lowrie, Princeton University Press, 1968, pp. 203-204.

 Ibid., p. 281.
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also the entrance into true humanity. Therefore, Kierkegaard’s main points can
be understood within the framework of humanism, as Johannes Slgk (1916—
2001), a Danish theologian, philosopher and Kierkegaard scholar, argues. Hu-
manism, as the view that “ensures the dignity of the human being, the individual
human being, as an independent, self-determining, and self-responsible being”,
captures the main ideas behind his manifold descriptions of human possibilities
and how humans escape from selthood. That does not mean, however, that he
overlooks human dependencies of society and its prevailing cultural environ-
ment and their own inner preconditions.

As Kierkegaard framed it, humanist existentialism projects an understand-
ing of humanity in which humans are adult beings who can take care of their
own existence and stand up for themselves. They have only become human in
the true sense when they have become the subject of their own decisions and
actions and cannot be unambiguously described as the result of many influences.
Because of this, humanism also means that man is his own ultimate purpose.*®

1.8. The Existentialist Perception of Human Life

As an intellectual movement with its foremost spokespersons in mid-twentieth-
century France, ‘existentialism’ is often portrayed as a historically contingent
event that emerged against the backdrop of World War 1. However, as indicated,
‘existentialism’ is a distinct strand of philosophical enquiry, developed by Kier-
kegaard, while Nietzsche and some other pre-twentieth-century thinkers con-
tributed to major existentialist themes. However, in the post-war situation, exis-
tentialist themes came to the foreground due to the loss of meaning and direction
caused by the tragedy of World War II. Existentialist concepts and views were
reflected in literature, drama, painting and other artistic genres, in addition to
theology and philosophy.

Heidegger’s analysis of ‘Dasein’ in his seminal work, Being and Time
(1927), was a main development in the philosophical sphere. His analysis ap-
plied a reinterpreted and transformed version of Edmund Husserl’s (1859-1938)
phenomenological method, the study of consciousness and direct experience.
His main shift was to use the method to analyse the existential structure of
Dasein, that is, the human being as a being who questions its existence. His
method, often called ‘hermeneutic phenomenology’, and his descriptions of hu-
man existence became immensely influential. They formed with Kierkegaard
the main inspiration for the post-war existentialist philosophies of Sartre,
Simone de Beauvoir (1908—1886), Gabriel Marcel (1889-1973), Karl Jaspers
(1883-1969), and other existentialists.

4 Johannes Slek, Kierkegaard: Humanismens tenker [Kierkegaard: Humanism's Thinker],
Lindhardt og Ringhof, Kebenhavn, 2016, p. 6.
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In the following, only the central tenets of existentialism are presented.*

1.8.1. Existence

The central idea is that ‘existence precedes essence’. Heidegger first introduced
it with this statement: “The ‘essence’ of Dasein lies in its existence”. It shares
some similarities with Pico’s description of humans, although the context differs.
Heidegger and Sartre do not focus on explaining human dignity and God-like-
ness, but instead on providing a realistic view of the human condition. We exist
for ourselves as ‘self-making’ or ‘self-defining’ beings. We are not entirely co-
incidental with who we are, as we constantly shape ourselves by choosing
among the possibilities our circumstances present. According to Sartre, this is
“the first principle of existentialism”, meaning “that man exists, turns up, ap-
pears on the scene, and, only afterwards, defines himself”.

Indeed, certain situational factors limit us. Often called our ‘givenness’ or
“facticity’, these include our embodiment, spatiality, appetites, desires and the
socio-historical context. However, humans can ‘transcend’ these facts by relat-
ing, interpreting and understanding them. In Kierkegaard’s words, human exist-
ence is “a relation that relates to itself”. Therefore, tension exists between our
facticity and ‘transcendence’, meaning we have the freedom to go beyond or
surpass facticity.

Our nature or situation is not just something we are born into; it also raises
questions and concerns. We can think about it and care about it. Through this
process, we shape who we are. Being a soldier with a specific background, rank
and other details does not fully define me. My relationship with and understand-
ing of myself as a soldier influence who I am, regardless of the circumstances
of my enlistment.

1.8.2. Freedom

The view that facticity can be overcome through our choices is fundamental to
understanding the existentialist perspective on freedom. Our identity is shaped
by the choices and actions we undertake. According to Sartre, the coward is not
a coward because of an unstable childhood or genetic factors. Instead, they be-
come a coward through their decisions.

4 1 base this short presentation on Kevin Aho, “Existentialism”, in Stanford Encyclopedia of
Philosophy, 6 January 2023. Johannes Slek, FEksistentialisme, Lindhardt og Ringhof,
Kebenhavn, 1983, provides a brief and readable introduction. Steven Crowell, The Cambridge
Companion to Existentialism, Cambridge University Press, 2012, contains essays introducing
the leading existentialist thinkers and their influence. A classical and recommendable work is
Jean Wahl, Philosophies of Existence: An Introduction to the Basic Thought of Kierkegaard,
Heidegger, Jaspers, Marcel, Sartre, Routledge, London and New York, 2019 (first published
in 1959).
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Free will exists because humans can make choices and take responsibility
for their actions. As beings who exist, we imagine a specific life, shaping our-
selves into who we are. However, freedom does not mean being able to do eve-
rything we want. We are placed in situations, and our existence is shaped by our
limited ability to give meaning and direction to our circumstances through our
choices and actions as our lives develop.

Like Kierkegaard, later existentialists often highlight the anxiety that arises
from our discovery or experience of freedom. When we realize that there is no
moral absolute, divine will or natural law to guide us or justify our actions, it
becomes our own responsibility, and this can lead to anxiety. Sartre’s famous
phrase expresses this: “we are condemned to be free”, because “there are no

excuses behind us nor justifications before us”.*

1.8.3. Engagement

As we have seen, Western philosophical traditions often prescribed the stand-
point of theoretical detachment and objectivity to know the truth. Kant’s
achievement was to save the view that reason can help establish a criterion for
ethical choices, even if Hume were right that we could not derive prescriptions
from descriptions. However, his categorical imperative is another example of an
abstract and detached ethical model that provides the guidance we need to act
ethically in concrete situations.

Existentialism emphasizes our own ‘situated’, ‘first-person experience’.
We are initially thrown into existence and must navigate through it, as we do not
have the luxury of addressing ethical questions sub specie aeternitatis. The hu-
man condition is described by examining how we engage with the world in our
everyday lives.

For the existentialists, the possibility of breaking free from patterns of self-
deception or making decisions in difficult situations is not achieved through de-
tached reflection. When they refer to ‘nausea’ (Sartre), ‘absurdity’ (Camus),
‘anxiety’ (Kierkegaard), ‘guilt’ (Heidegger), or ‘mystery’ (Marcel), they are
talking about affects with the power to shake us out of our complacency in a
perceived secure and familiar world. These feelings force us to confront the
question of existence and cause what we usually consider valuable and trust-
worthy to collapse.

These moods or deep feelings are essential to human experience. Although
shocking and unsettling, they can open doors to personal growth and transfor-
mation.

0 Jean-Paul Sartre, L Existentialism est un humanism [Existentialism is a Humanism], 1946, in
Charles Guignon and Derk Pereboom (eds.), Existentialism: Basic Writings, Hackett Press,
Indianapolis, 2001, p. 296.
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Thus, authenticity can be achieved not through detached reflection, but
through engagement and openness to the seemingly negative feelings of lost
meaning.

1.8.4. Authenticity

Kierkegaard believed that humans could become ‘a self’. To do this, they must
escape from “life in the crowd” and become authentic. He presents faith — spe-
cifically Christian faith — as the way to succeed. It is challenging, even if eternity
or God is part of the synthesis that humans consist of. Humans can relate to God
or eternity, not like Plato and other rationalist philosophers thought, because
they can have knowledge of God, but only as an infinite demand for their exist-
ence. The demand does not ask for something specific from us, but the individ-
ual must express that they can do nothing themselves and are nothing before
God. By honouring this demand, the individual becomes a self and can live in
society without being subject to life in the crowd.’!

Later existentialists took over Kierkegaard’s depiction of inauthenticity as
a significant problem in modern societies and showed how it could be explained
from the structure of human existence. Inauthenticity is the tendency to conform
to the norms and expectations of the public. It is not about honouring the laws
of the land, but rather about fleeing from a responsible life. We “take pleasure
and enjoy ourselves as they take pleasure. We read, see, and judge about litera-
ture and art as they see and judge [...] we find ‘shocking’ what they find shock-
ing”.>?

This lifestyle can be comfortable, creating illusions that we live well be-
cause we do the same things and share the same opinions. Sartre and Beauvoir
describe inauthenticity as ‘bad faith’ (mauvaise foi), where we deny one of the
two aspects of human existence, ‘transcendence’. However, we may also deny
“facticity’ by rejecting our past actions and the fact that our choices are limited
and constrained.

Existentialists argue that this kind of inauthenticity is not just a problem of
our time. As self-deception, it is a fundamental part of being human. Because
human existence is ambiguous, made up of facticity and transcendence, we can
change our circumstances and are responsible for our lives. In Kierkegaard’s
words, existence is about becoming and movement. However, humans may re-
sist these possibilities.

3t This is Knud Ejler Legstrup’s interpretation of Kierkegaard in Knud Ejler Legstrup,
Kierkegaard's and Heidegger s Analysis of Existence and Its Relation to Proclamation, trans.
by Robert Stern, Oxford University Press, 2020.

2 Martin Heidegger, Sein und Zeit, 1927, trans. in English as Being and Time, General Press,
2023, p. 247.
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Inauthenticity is connected to the tendency to accept only facticity as our
human condition. In modern societies, the institutional setup, fashion and ex-
pectations about how we should behave can make it challenging to break free
from inauthenticity. At the same time, modern societies may provide more op-
portunities for individuals to become authentic than in earlier times. They pro-
mote fundamental freedoms for everyone. However, this freedom can be chal-
lenging because humans fear freedom — and responsibility.

1.8.5. Ethics

Existentialism does not preach nihilism, even if it rejects moral absolutes or uni-
versalizing judgments about ethical conduct. A moral, responsible life is possi-
ble for everyone. It is one where we recognize ourselves as free to choose and
accountable in all situations. We should also act in such ways that we help others
realize their freedom.

Beauvoir admits that human beings have no reason to will themselves. “But
this does not mean that it cannot justify itself, that it cannot give itself reasons
for being that it does not save.” Human existence “makes values spring up in
the world on the basis of which it will be able to judge the enterprise in which it
will be engaged”.”

There is thus an account of ethical responsibility inherent in freedom. This
responsibility does not result from universal principles or commands, but is an
expression of transcendence and the obligation to help others realize their free-
dom. Others, recognizing their freedom, have the potential to assist me in real-
izing mine. However, this is not an ethics of mutual conditionality: I will help
you if you help me. Instead, it is based on the acknowledgment that, as freedom
is the essence of my existence, it is the essence of others. There is an intertwine-
ment of my freedom and the freedom of others.

Sartre put this point eloquently: “We want freedom for freedom’s sake and
in every particular circumstance. And in wanting freedom, we discover that it
depends entirely on the freedom of others, and that freedom of others depends
on ours [...]. I am obliged to want others to have freedom at the same time that

I want my own freedom”.3*

Much more can be said about existentialist ethics. However, I will restrict
myself to only rendering one point, often made by existentialist philosophers. In
inauthenticity, human tends to objectify each other. In this state, they can effec-
tively undermine the freedom of others, not help them realize it. In the authentic
being-for-others, there is instead a reciprocity that involves “the mutual

3 Simone de Beauvoir, Pour une Morale de I’ambiguité, 1947, trans. by B. Frechtman, Open
Road Integrated Media, New York, 2018, p. 14.

* Sartre, 2001, p. 306, see supra note 50.
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recognition of two freedoms [...] [where] neither would give up transcendence
[and] neither would be mutilated”.*®

In this way, authenticity and morality are linked, creating a shared respon-
sibility to help each other become free, so that you and I can take ownership of
our lives. In Kierkegaard, a practising Christian who demonstrates love — in-
cluding love for neighbours and enemies — should help others become Christians
and love in the same way. Heidegger describes a kind of care (‘befieiend
Fiirsorge’), which aims to free the other from self-deception so that they can
create their own existence. However, when we care in this way, we must resist
the temptation to “leap in” (‘einspringen’) for the other, as if she is an object
that needs protection from existence.

The same point is underlined by the Danish theologian and philosopher
Knud Ejler Logstrup (1905-1981), who states that the ethical demand inherent
in human existence’s interdependency with others never asks us to take the re-
sponsibility away from them. In his seminal book, The Ethical Demand (Den
etiske fordring) (1956), he describes the demand as a radical, unspoken, and
one-sided calling that arises when one meets others. In every human encounter,
we hold something of the other person’s life in our hands. There is an unspoken
trust that the other person places in us simply by being vulnerable in our pres-
ence. The ethical demand asks us to care for the other person’s well-being in
light of this trust.

While Logstrup’s conception of the ethical demand represents a critique of
Kierkegaard, there is also much continuity. The demand is not codifiable in laws
or moral rules; it is situational and must be responded to with openness to the
specific needs of the other person. We cannot choose whether to accept the de-
mand or not. It is part of human existence, imposed on us by the fact of human
interaction. In short, for Legstrup, ethics is about existence, not primarily about
rules or consequences.

Unlike other existential thinkers, Logstrup emphasizes that helping others
is not primarily about aiding their realization of freedom, but about doing what
we believe is best for them in any situation.

1.9. The Existentialist Test

Since Pico and the humanist breakthrough, Western thought has presented di-
verse philosophies about how humans can become authentic and responsible
moral agents. As recorded above, there is significant disagreement on how this
can be achieved, whether agency is based on ethical principles accessible
through reason (Plato, Kant), human nature (Hume), applying reason to

5 Simone de Beauvoir, Le Deuxieme Sexe, 1949, trans. by H.M. Parshley in English as The
Second Sex, Knopf, New York, 1952, p. 667.
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calculate consequences (Bentham, Mill), adhering to the norms of society (He-
gel), or faith (Kierkegaard, et cetera).

I have presented the existentialist approach in more detail because I believe
it can be an effective partner in evaluating responsibility issues in international
criminal law. It can shed light on the defence of superior orders and the three
main principles for tackling the inherent conflicts facing military personnel or-
dered to commit illegal or immoral actions.

Objections to this approach do exist. First, some might argue that we can-
not expect ordinary soldiers or superiors to be educated in Western philosophical
traditions. If they disobey orders, it is probably because they believe or feel the
actions are morally wrong. Of course, they might also be aware of humanitarian
law and choose to refrain from actions they view as violating its provisions.
However, if their objections are solely based on feelings, it does not necessarily
mean their concerns are grounded in well-thought-out philosophical principles.

This objection misses the point. There is clearly a question of how well-
informed and grounded their feelings are; however, everyone can understand the
conditions of human existence from their own life. That is precisely the point of
existentialism: we can recognize freedom, right and wrong through our own ex-
periences as living humans.

There are many real-life stories about commanders or ordinary soldiers re-
fusing orders. A revealing example is Wehrmacht commander Captain Josef
Sibille who, along with two other commanders, had been ordered to shoot all
Jews in his area of command on the Eastern Front during World War II. While
the other commanders obeyed (although one hesitated slightly), Sibille main-
tained his objection and never carried out the order. Knowledge about his moti-
vations from his family indicated that this refusal was based not only on profes-
sionalism (arguing that it was outside the duty of soldiers to commit such kill-
ings), but also on a deeper moral objection rooted in part in religious beliefs.*
He would, however, probably not have been able to give a comprehensive phil-
osophical justification for his disobedience.

The objection also misses the point because philosophy challenges not only
individual soldiers, but also the principles of law and military organizations.
Any law is based on philosophical assumptions, including values that protect

%6 Neither he nor other service members in the Wehrmacht, SS or police seemed to have faced
serious consequences because of their disobedience. Of the 85 documented cases of refusal to
shoot Jews or Soviet prisoners of war, 49 experienced no consequences, 15 were reprimanded,
14 were transferred, five were investigated, and three were sent to combat units at the front,
but only one was imprisoned. See Jody Prescott et al., “Ordinary Soldiers: A Study in Ethics,
Law, and Leadership”, United States Holocaust Memorial Museum and Center for Holocaust
and Genocide Studies at West Point, 2017, p. 16.
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humans from suffering. A philosophical enquiry into the foundations of such
values and whether the institutional and moral set-up of military organizations
adheres to those values is of paramount importance. Such enquiries and assess-
ments can lead to legal reform and improve recruitment and training for greater
norm efficacy.

Another objection could be based on a scientific understanding of how mil-
itary organizations operate and suppress soldiers’ ability to refuse illegal orders.
Equally important is how combat environments over time influence the “norma-
tive competence” necessary for a soldier to consider ethical issues, verify infor-
mation, and recognize permitted behaviour. Another faculty that may be dimin-
ished if you are under battle pressure for protracted periods of time is your power
to control yourself. The question is, how relevant are peacetime moral consid-
erations in extreme circumstances, such as in combat?’’

My answer is that circumstances may cause humans to act with lower mor-
als, but that should not result in watering down principles and values. As long
as war remains a frequently occurring human institution, we should strive to
uphold the principles of humanity despite war’s brutalizing effects. That does
not imply that our primary goals should be anything but doing our utmost to
prevent war.

1.9.1. The Respondeat Superior Doctrine

The doctrine states that only those who give an order are responsible for its ille-
gality and the unlawful conduct of subordinates who carry it out. It is a doctrine
of strict military discipline. It has a long history and “reflects a basic tension
between the importance of the principles of international law and those of mili-
tary discipline”. This was the original doctrine, although even by the late nine-
teenth century, there were signs that it had been replaced by the rule that orders
only protect a subordinate if they were ‘manifestly illegal’. After World War 1,
the Conditional Liability Doctrine became dominant.*®

57 For a description and assessment of such factors, see Song Tianying, Legal Construction of
Common Humanity: Human Agency in a Cosmopolitan War Crimes Law, Torkel Opsahl
Academic EPublisher, Brussels, 2025, Chapters 5—7 (https://www.toaep.org/ps-pdf/46-song/).
Arne Willy Dahl adds important aspects which I have not dealt with in this chapter, such as a
tendency to treat one’s own people in the dock differently than aliens charged with war crimes
or other core international crimes. He argues that not all ICC war crimes are manifestly
unlawful. Therefore, “it would not make much sense [in some cases] to go after individual
soldiers who have put illegal orders into effect”. Arne Willy Dahl, “Equality Before the Law?
Some Reflections on the Defence of Obedience to Superior Orders”, in Israel Yearbook on
Human Rights, 2020, vol. 50, pp. 1-16.

8 Robert Cryer et al., An Introduction to International Criminal Law and Procedure, Cambridge
University Press, 2007, pp. 342-346.
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The doctrine fundamentally derives from the subordinates of moral agency.
As discussed, existentialism describes ‘bad faith’ or inauthenticity as inherent in
human existence; people tend to identify with their ‘facticity’ and ignore ‘tran-
scendence’. Absolute military discipline is equivalent to depriving service mem-
bers of transcendence. This, in turn, replaces ‘human existence’ with ‘military
institutional existence’ and transforms humans into mere tools of the military
organization.

Therefore, the doctrine fails the existentialist test and has few, if any, sup-
porters in the legal community today.

1.9.2. The Absolute Liability Doctrine

This is the doctrine outlined in Article 8 of the Statute of the Nuremberg Tribu-
nal. A superior order shall not free a defendant from responsibility, “but may be
considered in mitigation of punishment if the Tribunal determines that justice so
requires”. The Nuremberg Tribunal added a requirement that “moral choice was
in fact possible”. This was the prevailing doctrine (although not unequivocally)
until the ICC Statute reintroduced the ‘manifest illegality’ test inherent in the
Conditional Liability Doctrine. The statutes (Articles 7(4) and 6(4) respectively)
and the case law of the ICTY and ICTR applied the Absolute Liability Doctrine,
which is also stated in Article 2 of the 1984 Convention Against Torture.>

The existentialist view of the human condition considers humans to be fun-
damentally free and responsible for their actions. This doctrine best reflects that
perspective. Humans are moral agents not because of their autonomy or reason,
as Kant explains, but because they can transcend facticity’ in any situation. In
general, humans are placed in situations, and existence is shaped by our limited
ability to give meaning and direction to them through the choices and actions
we take.

However, given soldiers’ unique situation, military discipline, combat
training and practice, facticity may be challenging to overcome. They may be
overwhelmed by circumstances, which strip away their normative competence,
moral agency and ability to control themselves. If they lose these, are they still
responsible?

Yes. Existentialism supports this challenging conclusion for at least two
reasons. Even if you are overwhelmed, you are not free not to be free. Freedom
is unavoidable. When you enlist in a military organization, you knowingly place
yourself in a situation where your freedom will be limited. However, it will not

% Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
10 December 1984, Article 2(3) (https://www.legal-tools.org/doc/326294/): “An order from a
superior officer or a public authority may not be invoked as a justification of torture”.
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be entirely taken away. You will always be responsible for defining yourself as
the soldier you want to be.

Secondly, you always face a ‘moral choice’ to see the enemy as a human
with freedom and moral agency. Upholding the moral agency and dignity of the
enemy obviously presents a significant challenge during combat. Nevertheless,
it remains a moral obligation. Disobeying orders that would degrade human dig-
nity in violation of international or moral law may be necessary.

The Nuremberg trials did not clarify the qualification, “whether moral
choice was possible”. The judgment decided on the mitigation of punishment
based on the defendant’s knowledge of illegality, but there was no detailed dis-
cussion on the meaning of moral choice. It could relate to the issue of ‘coercion’,
or knowledge of ‘illegality’ or ‘manifest illegality’ or whether this should only
serve as a principle for mitigating punishment or also apply in the decision on
guilt.

It is therefore fair to say that the Nuremberg principle of absolute liability
for subordinates introduced some ambiguity, which remained unresolved during
the trials. This ambiguity became even more apparent in the subsequent pro-
ceedings held by the United States and France in their respective zones in Ger-
many.*

However, from the perspective of existentialism, the principle in its purest
form, accepting superior order defence only in the context of mitigating punish-
ment, best expresses the role freedom and responsibility play for existing hu-
mans.

1.9.3. The Conditional Liability Doctrine

At the end of this inquiry, I will not focus on whether the ICC Statute’s condi-
tional liability principle violates customary law by diverging from the Nurem-
berg principle. Instead, I question whether its formulations, returning to the
‘manifest illegality’ test of the pre-World War II era, constitute a refinement akin
to the existentialist view of human existence.

The answer is that, based on what has already been said, one may conclude
without much discussion that introducing such conditions as in Article 33(1) of
the ICC Statute for accepting the superior order defence departs from existen-
tialism’s central tenets.

An objection might be raised that the Absolute Liability Doctrine reflects
a unique situation. The world had experienced the most devastating war in hu-
man history, and Nazi ideology and Hitler’s orders had led to acts of extreme

¢ Hiromi Sato, The Execution of Illegal Orders and International Criminal Responsibility,
Springer-Verlag, Berlin, p. 71.
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brutality. It can also be added that the existentialist view of human existence was
further developed and gained significant attention because of the war.

This argument ignores that if the formulation of the absolute liability prin-
ciple was motivated by the world’s shock over the crimes ordered by the Nazi
regime and committed by ordinary service members, then this could actually
strengthen the principle instead of weakening it. It is not necessarily true that
peacetime reflections provide the best understanding and answers to wartime
excesses.

We can all acknowledge that much about existentialism. Its emphasis on
human freedom and responsibility in every situation was a realistic and essential
response to the war. But it was much more than just that. Kierkegaard identified
and accurately described the danger of the constant problem of inauthenticity,
which can lead to severe forms of moral corruption. Existentialism was not just
a reaction to the war, but a timely response and mobilization against it.

A soldier does not need to carry a library of international law to understand
the exact meaning of Article 33(1) or how to align that article with post-war
international jurisprudence, including ICTY and ICTR case law, which apply
the absolute liability principle. It is enough for him to know from his first-hand
existential experience what one should not do to others, even as a soldier. ICC
crimes are clearly recognizable as unlawful and morally wrong.

1.10. Conclusion

In accordance with existentialism, it would be better if Article 33(1) of the ICC
Statute had not reintroduced the ‘manifest illegality’ test. That would not have
rendered irrelevant the questions of whether the subordinate was under a legal
obligation to obey an order,®' whether he or she did not know that the order was
unlawful, or whether the order was manifestly unlawful. It would still be for the
judges to consider if answers to such questions should result in a more lenient
punishment.

" This is the case in all states, although in some states this only applies to lawful orders. Cryer
et al., 2007, p. 344, see supra note 58.
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2.1. Introduction

A quote by China’s most famous teacher, Confucius (551-479 BC), states that
you should not do unto others what you do not want to be done unto you. Similar
teachings — often phrased positively as ‘do to others as you would like them to
do to you’ or ‘love your neighbour as yourself” — are included in the ethical
doctrines of most world religions and belief systems. They are often not limited
to people of the same creed, but refer to any human being. Sometimes even to
enemies.

lustrating the positive ethical contributions of world religions, in 1947,
aimed as a contribution to the drafting process of the Universal Declaration of
Human Rights, the United Nations (‘UN’) Educational, Scientific and Cultural
Organization (‘UNESCO’) Philosophers’ Committee received 56 answers to
their questions on views on human rights from diverse religious and philosoph-
ical thinkers. In their answers, Chinese, Islamic, Hindu, Christian philosophical,
scientific and political thinkers gave reasoned opinions on human rights princi-
ples. According to the Committee, overall, the results were encouraging, indi-
cating that the leading human rights principles were present in several cultural
and religious traditions.'

Later scholarship indicates that the UNESCO survey may have failed to
comprehensively represent non-Western religious traditions’ views and that its
authors overplayed global consensus on human rights principles.? There is also
a critical underpinning question of whether the universality of human rights can

This chapter was first published as Chapter 17 of Morten Bergsmo and Kishan Manocha (eds.),
Religion, Hateful Expression and Violence, Torkel Opsahl Academic EPublisher (‘TOAEP’),
Brussels, 2023 (https://www.toaep.org/ps-pdf/41-bergsmo-manocha/).

' Mary Ann Glendon, 4 World Made New: Eleanor Roosevelt and the Universal Declaration of
Human Rights, Random House, New York, 2001, p. 76. For a critical account of the narrative
that the 1947 UNESCO survey “demonstrated the universality of human rights through empir-
ical evidence”, see Mark Goodale, “The Myth of Universality: The UNESCO ‘Philosophers’
Committee’ and the Making of Human Rights”, in Laws & Social Inquiry, 2018, vol. 43, no.
3, pp. 596-617.

2 Extensive material and comments related to the UNESCO Survey on Human Rights are pre-
sented in Mark Goodale (ed.), Letters to the Contrary: A Curated History of the UNESCO
Human Rights Survey, Stanford University Press, 2018.
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be constructed by such empirical research. In any case, it remains an indisputa-
ble fact that religion remains both a source and a target of hate speech and vio-
lence, in stark contravention of human rights principles and values. At the same
time, it can contribute to reconciliation and building of bridges between con-
flicting parties by mobilizing norms and behaviours to that effect.

There are several complications related to religion as a source of hate
speech, such as believers invoking scriptures or revelations of God’s will which
may be interpreted as justifying hatred for a group. It may be hard for courts and
targeted people to know if they should take the quoted passages as a literal ex-
pression of the believer’s view. Another complication is that religious beliefs are
often deeply rooted and part of a shared culture. Believers may experience cen-
sorship by the state as an affront to their dignity and the standing of their group.’

Taking these complications into account, this chapter discusses normative
bases for religious leaders to prevent hate speech and violence in the name of
religion. Religious leaders may have considerable impact on preventing hate
speech. They can probably be more influential than secular authorities or outside
persons criticizing such abuse, especially if they can refer to esteemed teachers
within their religious tradition or other respected teachers who aspire to create
universal ethical bases for adherents belonging to different religions or life-
stance traditions.

By ‘religious leaders’, I refer to persons recognized within a particular re-
ligion as having authority. The authority may be based on formal recognition by
a prescribed body to persons that perform specific roles, such as priests, imams,
preachers and so on. However, the authority may also be based on informal
recognition by a group of persons, that is, granting a person de facto leadership.

Where can such leaders find norms to prevent hate speech and violence?
First, norms against hate speech and violence are expressed in founding texts,
religious discourse, religious philosophies and efforts at systematizing the reli-
gions’ ethical teachings. Importantly, there exist religiously inspired inquiries
that strive to establish universal moral teachings that adherents of different
faiths can accept. I outline the approaches of Danish protestant Christian philos-
opher Seren A. Kierkegaard (1813—1855) and Knud E. Legstrup (1905-1981).
They were the two most influential Danish philosophers in the nineteenth and
twentieth centuries.

While not addressing hate speech and violence in the name of religion spe-
cifically, they analyse foundational ethical demands inherent to human existence
that consider ‘care for the neighbour’ the primary duty of human beings. Their

3 Richard Moon, Putting Faith in Hate: When Religion is the Source or Target of Hate Speech,
Cambridge University Press, 2018, pp. 115-116.
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account of human existence and the ethical demand is inspired by Christian con-
ceptions, but aims to be valid for all human beings, regardless of their religious
or philosophical outlook. They point to how religion may be used for ideological
purposes, ossifying its proclamation into political and sometimes intolerant doc-
trines, instead of challenging individuals to believe in and serve God and their
neighbour.

Second, while the discussion of Kierkegaard and Legstrup is the main con-
tribution of this chapter, I briefly point to other normative bases. In addressing
hate speech, religious leaders may refer to norms about religious tolerance, free-
dom, spiritual- and life-view diversity, and epistemology of religion.

Third, they may refer to common messages by religious leaders of diverse
creeds on human dignity, love for your neighbour, compassion and other values
that can prevent hate speech. Part of this approach would be to refer to dialogue
between representatives of religions to tackle hate and hate speech by or against
members of religious groups. Values of dialogue, mutual respect, love and the
ability to agree to disagree have been repeatedly expressed in the encounters of
the fourteenth Dalai Lama (1935-) and the late South African Archbishop Des-
mond Tutu (1931-2021).

Another example is the Council for Religious and Life-Stance Communi-
ties in Norway, established in 1996 to promote equal treatment of religious and
life-stance communities and respect and understanding among them through di-
alogue. The Council arranges meetings of senior religious leaders and has
proved to be an effective tool in addressing sensitive issues and preventing con-
flicts among religious and life-stance communities.*

Fourth, religious leaders may refer to internationally recognized human
rights as norms that protect freedom of religion or belief as embedded in a com-
prehensive set of rights to protect the integrity, dignity and well-being of all
human beings. Reading the Universal Declaration of Human Rights as it was
meant to be read by its framers, namely as a whole, makes it become “a common
standard that can be brought to life in different cultures in a legitimate variety
of ways”. It was never intended as “a kind of menu of rights from which one

can pick and choose according to taste”.’

Referring to lesbian, gay, bisexual, transgender or intersex (‘LGBTI’) per-
sons, persons belonging to religious minorities, or other groups at risk of dis-
crimination and hatred as having the same rights as any other member of society
may become a potent weapon against hate speech in the mouth of religious

4 More information about the Council for Religious and Life Stance Communities in Norway is
available on its web site.

> Glendon, 2001, p. xviii, see supra note 1.
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leaders. In the words of Eleanor Roosevelt (1884—1962), who led the UN draft-
ing process of human rights, the Declaration may, in their practice, become “a
bridge upon which we can meet and talk”. However, many religious leaders are
sceptical about human rights, and one may need to find novel ways to start a
conversation with them.

Fifth, religious leaders may refer to norms prescribing prudent relation-
ships between religion and politics. Many examples of religious movements be-
coming a source of hate speech and violence against certain groups of individ-
uals, organizations or even foreign states originate from abusing religion and
religious institutions by politicians or religious leaders that operate like politi-
cians. There may also be temptations for religious institutions that receive fi-
nancial and other benefits from political leaders to compromise spiritual integ-
rity. However, norms of prudence can guide religious leaders to avoid becoming
‘useful tools’ for politicians seeking to mobilize support for politics of conflict.

2.2. Understanding Religious Hate Speech

Religious hate speech is a sub-group of hate speech. A starting point for under-
standing such speech is a provision of the 1966 International Covenant on Civil
and Political Rights (‘'ICCPR”), obliging States Parties to prohibit by law “[a]ny
advocacy of national, racial, or religious hatred that constitutes incitement to
discrimination, hostility, or violence”. The 1965 International Convention on the
Elimination of All Forms of Racial Discrimination (‘ICERD’) similarly obliges
States Parties to “declare an offence punishable by law all dissemination of ideas
based on racial superiority or hatred, incitement to racial discrimination, as well
as all acts of violence or incitement to such acts against any race or group of
persons of another colour or ethnic origin, and also the provision of any assis-
tance to racist activities, including the financing thereof”.’

The definition of hate speech inherent in these international provisions is
the advocacy of hatred that constitutes incitement to discrimination, hostility or
violence. Many states have enacted laws against hate speech, including incite-
ment. Canadian law prohibits public statements that incite “hatred against any
identifiable group where such incitement is likely to lead to a breach of the
peace”, while Danish Law prohibits comments “by which a group of people is
threatened, derided, or degraded [...]”.}

¢ Eleanor Roosevelt, “The UN and the Welfare of the World”, in National Parent-Teacher: The
PTA. Magazine, June 1953, vol. 47, p. 14.

7 ICCPR, 16 December 1966, Article 20 (https://www.legal-tools.org/doc/28383/); ICERD, 21
December 1965, Article 4(a) (https://www.legal-tools.org/doc/43a925/).

8 The quotation is from Jeremy Waldron, The Harm in Hate Speech, Harvard University Press,
2012, p. 8.
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The words ‘deriding’ and ‘degrading’ signifies another essential element,
which is made clear in German law, prohibiting attacks on “the human dignity
of others by insulting, maliciously maligning, or defaming segments of the pop-
ulation”.’

Hate speech may then be characterized as speech that attacks human dig-
nity and incites discrimination, hostility or violence. Racial and ethnic groups
constituting minorities of the population are among the targets. In national laws,
religious groups and some other minorities are also frequently protected. The
Norwegian Penal Code defines hate speech as a “discriminatory or hateful state-
ment” (which includes the use of symbols) that is “threatening or insulting a
person or promoting hate of, persecution of or contempt for another person
based on his or her a) skin colour or national or ethnic origin; b) religion or life

stance; ¢) homosexual orientation; and d) reduced functional capacity”.'’

While hate speech in its most dangerous forms may contain all elements,
it is not necessarily so with all forms of hate speech. Hate speech may attack the
dignity of targeted groups without an explicit incitement element.!' Understand-
ing hate speech is, however, not only about knowing its elements. An equally
important question is: what is the intended purpose of speech that attacks human
dignity and/or incites discrimination, hostility or violence against certain
groups?

Slogans such as “do not trust Muslims”, “Muslims are about to take over
our land, and they are even prepared to use violence to achieve that goal”, or
“Muslims are full of hate, violence, and murder and are incapable of living
peacefully among non-Muslims™ clearly intend to mobilize defensive actions
and in the end may be understood to signal that Muslims deserve ill-treatment.'
However, the underlying message to members of the targeted group may be best
summarized as ‘they should not feel safe here, they do not belong, they do not
deserve the same rights as us and they had better leave’.

Jeremy Waldron (1953-) summarizes this inherent messaging of hate
speech well:

Don’t be fooled into thinking you are welcome here. The society
around you may seem hospitable and non-discriminatory, but the
truth is that you are not wanted, and you and your families will be
shunned, excluded, beaten, and driven out, whenever we can get

> Ibid.
1 Norway, Penal Code, 20 May 2005, Section 185 (https://www.legal-tools.org/doc/aa2cee/).

" UN Office on Genocide Prevention and the Responsibility to Protect, Plan of Action for Reli-
gious Leaders and Actors to Prevent Incitement to Violence that Could Lead to Atrocity Crimes,
14 July 2017, p. 2 (https://www.legal-tools.org/doc/8723g7/).

2 Examples are from Moon, 2018, p. 9, see supra note 3.
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away with it. We may have to keep a low profile right now. But
don’t get too comfortable. Remember what has happened to you
and your kind in the past. Be afraid.!®

For persons belonging to a targeted group, pressing questions will be: How
many people feel this way about our presence here? Is the number increasing?
And importantly, what do the government, the police and other powerful insti-
tutions think?

Discussions on how to react to hate speech may start from two opposing
assumptions. It may be argued that, as disturbing as it may be for targeted per-
sons, hate speech is mainly about people needing to express their frustrations
and distorted views of certain social groups. Characterizing slogans as hate
speech mainly refers to it as “a way in which one or another racist or Islamo-
phobic element “lets off steam”, as it were, venting the hatred that is boiling up
inside”."

Or the argumentation may instead, more convincingly I think, take as a
starting point that hateful expressions are mainly about rallying support for ac-
tions intended to drive certain people away, expel them or threaten them in such
a way that they withdraw from society. Based on this assumption, hate speech
should be understood as speech that attacks human dignity and incites discrim-
ination, hostility or violence against certain groups to drive them away or un-
derground.

Supposing that this understanding of hate speech is correct; how then to
understand religious hate speech? The term ‘religious’ clearly indicates that re-
ligious belief plays a substantial role for those who express hate or that their role
as representatives of religious institutions, religious leaders or adherents plays a
part. The hate speech must be motivated, propagated or framed by persons in
their capacity of belonging to a religious group or belief system. Typically, a
monk, a minister or an imam express religious hate by attacking members of
other religions or different interpretations of their religion or groups of society
that adhere to lifestyles they deem to be sinful, such as members of LGBTI com-
munities.

It may also take the form of attacking those who criticize, make caricatures
or ridicule religion, as illustrated by the Jyllands-Posten Muhammad cartoons
controversy in 2005-2006. The Danish newspaper Jyllands-Posten published 12
editorial cartoons on 30 September 2005, depicting the Prophet Mohammad.
The newspaper presented this as a contribution to the debate about criticism of
Islam and self-censorship. Muslim groups in Denmark complained and there

13 Waldron, 2012, p. 2, see supra note 8.
4 Ibid.
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were worldwide protests, which included hate speech, deadly violence and riots
in some Muslim countries.

One of the publications that printed the cartoons was the French satirical
magazine Charlie Hebdo. On 7 January 2015, two gunmen attacked the Paris
offices of the magazine, killing 12 people, including senior editorial staff mem-
bers, in retribution for the magazine’s provocative portrayals of the Prophet.'®

Another prominent example is the fatwa (legal opinion) against the Indian-
born British writer Salman Rushdie (1947-) because of his depiction of a char-
acter modelled after the Prophet Mohammad in his novel Satanic Verses (1988).
On 14 February 1989, the spiritual leader of Iran, Ayatollah Ruhollah Khomeini
(1902-1989), publicly condemned the book and issued a fatwd against Rushdie.
Abounty of USD 3 million was offered to anyone who would execute him. Even
though the Iranian government stated, in 1998, that it would not enforce the
fatwd, a quasi-official foundation added USD 500,000 to the bounty in 2012.

In August 2022, Rushdie was attacked and seriously injured in Chautauqua,
New York. The attacker, Hadi Mater, 24 years of age, motivated his actions by
referring to Rushdie as “someone who had attacked Islam, he attacked their be-
liefs, the belief systems”.'® The official reaction by the Iranian government was
to deny any link to the attack, while underlining that freedom of speech did not
justify Rushdie’s insulting of Islam:

In this attack, we do not consider anyone other than Salman Rush-
die and his supporters worthy of blame and even condemnation.

By insulting the sacred matters of Islam and crossing the red
lines of more than 1.5 billion Muslims and all followers of the di-
vine religions, Salman Rushdie has exposed himself to the anger
and rage of the people.'’

Since religious leaders may play important political roles, alongside being
authorities on religious matters, religious hate speech can have substantial po-
litical repercussions. As has been the case in Myanmar, India, and current con-
flicts between Russia and Ukraine, religious leaders may play the role of politi-
cal ringleaders, mobilizing support for violent or military actions to chase away

15 Nicki Peter Petrikowski, “Charlie Hebdo Shooting”, in Encyclopedia Britannica, 19 Septem-

ber 2025.

“Sir Salman Rushdie attack suspect ‘only read two pages’ of Satanic Verses”, BBC News, 18

August 2022.

17 Statement by Iran’s foreign ministry spokesperson Nasser Kanaani, quoted in “Salman Rush-
die: Iran Blames Writer and Supporters for Stabbing”, BBC News, 15 August 2022. According
to some observers, the fatwd against Salman Rushdie contributed to radicalizing an entire gen-
eration of Muslims, both Shi‘ah and Sunni. See Kunwar Khuldune Shahid, “Iran’s Rushdie
Fatwa Radicalized an Entire Generation of Muslims”, Haaretz, 15 August 2022.

16
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or subjugate targeted groups. Muslims have been targeted by Buddhist nation-
alists in Myanmar and Hindu nationalists in India.'® Despite Hindus constituting
81 per cent of the population in India, Hindu hate speech is becoming increas-
ingly widespread,'? claiming that “Muslims pose an imminent threat to Hindus
in India, and seek to undermine Hindu interests through several conspiracies.

Thus, Hindus must unite against their common enemy, that is, Muslims”.*’

In the Russia—Ukraine conflict, Russian Orthodox leaders have supported
military action against Ukraine while denouncing the establishment of an inde-
pendent Ukrainian Orthodox Church. In a sermon on 6 March 2022, Russian
Orthodox Patriarch Kirill depicted the ongoing war in spiritual terms: “We have
entered into a struggle that has not a physical, but a metaphysical significance”.
He contended that some of the Donbas separatists were suffering for their “fun-
damental rejection of the so-called values that are offered today by those who
claim world power”. According to him, this unnamed world power is posing a
“test for the loyalty” of countries by demanding they hold gay pride parades to
join a global club of nations with its ideas of freedom and “excess consump-

tion” 21

Throughout history, hate speech and violence against members of different
interpretations or representatives of independent institutions within the same re-
ligion happened frequently. The conflict between the Moscow and Kyiv Patri-
archates is a new chapter in that long and brutal history.

Is religious hate speech different from hate speech motivated by non-reli-
gious ideologies or racist ideas? There may be a few factors that make prevent-
ing and remedying religious hate speech especially hard. Since religious beliefs
are often deeply rooted and part of a shared culture, it may be exceedingly

'®  Amresh Lavan Gunashingham, “Myanmar’s Extreme Buddhist Nationalists”, The Interpreter,
21 September 2021. Sameer Yasir, “As Hindu Extremists Call for Killing of Muslims, India’s
Leaders Keep Silent”, The New York Times, 24 December 2021.

1 See Madan B. Lokur and Shruti Narayan, “Reflections on Freedom of Expression, Hate Speech
and Sedition in India”, in Morten Bergsmo and Kishan Manocha (eds.), Religion, Hateful Ex-
pression and Violence, TOAEP, Brussels, 2023, pp. 167 ff. (https://www.toaep.org/ps-pdf/41-
bergsmo-manocha/); Medha Damojipurapu, “Patterns and Risks in Contemporary Religion-
Based Hate Speech in India”, in id., pp. 209 ff.; and Usha Tandon and Harleen Kaur, “Religion-
Based Hate Speech or Free Speech: Indian Courts in a Quandary”, in id., pp. 279 ft.

2 Medha Damojipurapu, “Language, Themes and Responses to Hate Speech in India”, Policy
Brief Series No. 132 (2022), TOAEP, Brussels, 2022, p. 4 (https://www.toaep.org/pbs-pdf/132-
damojipurapu/).

2l Jonathan Luxmoore, “After Supporting Ukraine Invasion, Russia’s Patriarch Kirill Criticized
Worldwide”, National Catholic Reporter (‘NCR’), 15 March 2022; and Peter Smith, “Russia’s
Patriarch Kirill Defends Invasion of Ukraine, Stoking Orthodox Tensions”, NCR, 8 March
2022. See also Jason Horowitz, “The Russian Orthodox Leader at the Core of Putin’s Ambi-
tions”, The New York Times, 21 May 2022.
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difficult to convince adherents to change their course. Religious leaders are of-
ten highly respected, making it hard to persuade followers that they are wrong.
Even secular courts and governments may find it difficult — and sometimes
wrong — to go against religious leaders. Criticism from outsiders may be dis-
missed simply because religious leaders perceive it to be against religion and
spiritual values.

2.3. Searching for Solutions

The role of religion in conflicts is nuanced and complex, depending on the con-
text. Other factors may play more prominent roles in escalating disputes and
violence. There exists, nevertheless, a widespread realization that religion mat-
ters in many of today’s conflicts, both as conflict drivers and in efforts to solve
them. Religion, it seems, can be a part of both the problem and the solution.
Linked to this realization is a second one concerning the understanding of
religion as such. Religion is doctrine and values upheld by leaders, institutions,
authoritative interpretations of scriptures, as well as efforts by theologians at
adaption of core doctrines to new circumstances. A ‘functional’ one supplements
this ‘substantive’ aspect of religion, that is, how doctrine, ritual, procedural rules
and loyalty to a religious community affect individual or group behaviour,
thoughts and choices.* It follows that religious leaders may need not only to
understand religious doctrine and criticize misinterpretations, but must also ex-
cel in knowing community dynamics, loyalties and power structures within re-
ligious networks to confront hate speech effectively. The role of religion in con-
flicts may depend as much on its ‘functional’ as its ‘substantive’ aspects.
Another critical issue is the relationship between ‘modernity’ and ‘religion’.
In analysing religious fundamentalism, Ernest Gellner (1925-1995) defined it
as the view that “faith is to be upheld firmly in its full and literal form, free of
compromise, softening, re-interpretation or diminution. It presupposes that the
core of religion is a doctrine, rather than ritual and that this doctrine can be fixed
with precision and finality, which further presupposes writing”.>* The seculari-
zation thesis held that religion would gradually lose its influence in modern in-
dustrial societies, soften its edges progressively and lead to the religious doc-
trine being adapted to scientifically rooted life views; this, however, has not
happened. Fundamentalism in the name of Islam has gained substantial popular
support, in several cases in the form of intolerant and sometimes violent political
ideology, based on particular and in no way uncontested interpretations of

22 Sara Silvistri and James Mayall, The Role of Religion in Conflict and Peace Building, British
Academy, 2015, p. 6.

% Ernest Gellner, Postmodernism, Reason and Religion, Routledge, London, 1992, p. 2.
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Islam.?* Other world religions also have their versions of fundamentalism, often
leading to intolerance, conflict and sometimes violence.

Arguably, the collapse of communism during the late 1980s and the early
1990s has given religion a new upspring in former Soviet and East European
countries. Under the slogan of defending ‘traditional values’, signifying anti-
gay, family values and stigmatization of sexual and gender minorities, many
governments in Europe, Asia, Africa and the Americas have used religion to
mobilize support for policies that leads to increased intolerance. Such policies
are often presented as a defence against globalization and harmful foreign influ-
ence, strengthening national sovereignty and revising the global order.

Russia has been a regional and global promotor of traditional values, in-
cluding in the UN Human Rights Council, creating new coalitions of actors in
opposition to sexual and gender rights and making respect for human rights de-
pendent on ‘responsible behaviour’.?” In the words of Swedish political scientist
Emil Edenberg,

[t]he idea of Russia as an international beacon of “traditional val-
ues” echoes older missionary narratives of Russia’s role in the
world, such as the pre-revolutionary idea of Moscow as a “Third
Rome” embodying true Christianity after the fall of the Roman and
Byzantine empires, as well as the Soviet rhetoric of liberating
workers across the world [...]. [T]he Russian state’s turn to “tradi-
tional values” does not merely represent a defensive and inward-
looking reaction to globalisation and perceived threats to estab-
lished norms of gender and sexuality. On the contrary, this move
constitutes an element of an activist and revisionist foreign policy,
a soft power initiative that sends a message about Russia’s im-
portance in world affairs, as a purported leader in a transnational
conservative axis.?

These developments point to significant challenges for human rights-based
approaches to mobilizing religious leaders against hate speech, as pointed out in
Morten Bergsmo’s concept note for the Centre for International Law Research

2 Marit Tjomsland, “A Discussion of Three Theoretical Approaches to Modernity: Understand-
ing Modernity as a Globalising Phenomenon”, CMI Working Paper No. 2 (1996), Chr. Michel-
sen Institute, Bergen, 1996, p. 10. See also, Mustafa Akyol, Islam Without Extremes: A Muslim
Case for Liberty, W.W. Norton & Company, New York, 2013.

# For an account of Russia’s attempts to redefine human rights in the UN Human Rights Council,
see Maggi Murphy, “‘Traditional Values’ vs Human Rights at the UN”, OpenDemocracy, 18
February 2013 (available on its web site).

% Emil Edenberg, “Homophobia as Geopolitics: ‘Traditional Values’ and the Negotiation of Rus-
sia’s Place in the World”, in Jon Mulholland, Nicola Montagna and Erin Sanders-McDonagh
(eds.), Gendering Nationalism, Palgrave Macmillan, 2018, p. 78.
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and Policy’s research project on ‘Religion, Hateful Expression and Violence’.?’
Fundamentalists, nationalists or specific schools of conservative religious lead-
ers may not share the values and principles of human rights. Convincing them
to become religious human rights defenders may prove exceedingly difficult.
Such leaders may perceive international human rights as Western, secular and
alien to their faith. Religious leaders embracing human rights are easier to attract,
but their impact may be limited to those who already refrain from hate speech.

An alternative or supplementary approach, to be presented in the following,
would be to mobilize infernal normative bases against hate speech, assuming
that world religions contain interpretative resources to fight hate directed against
non-believers, those who believe differently or those who adhere to perceived
sinful lifestyles. Detecting such resources may be an essential first step and fer-
tilize the ground for introducing comprehensive human rights approaches at
later stages.

For any approach, misuse of religion by political leaders remains a signif-
icant obstacle. Autocratic political leaders who use religion to build support for
conflict-oriented and intolerant policies may meet religious leaders who actively
prevent hate speech with hostility. Most democratic states restrict hate speech
by law, particularly incitement to violence or discrimination. At the same time,
courts in these countries try to strike a proper balance between such restrictions
and legal norms to uphold freedom of expression. In authoritarian environments,
religious leaders cannot rely on state authorities to comply with such norms,
playing their part in restricting hate speech while upholding the right to freedom
of expression.

The UN and other intergovernmental organizations have invested heavily
in developing a human rights approach to fighting religious hate speech and vi-
olence, including the involvement of religious leaders in developing action plans
and measures to prevent the misuse of religion. However, these plans do seldom
challenge religious leaders to refer to broader normative bases outside human
rights to act.

2.4. Broader Normative Bases
In the following sections, I discuss a few examples of such normative bases.

27 Centre for International Law Research and Policy (CILRAP), “Religion, Hateful Expression
and Violence: ‘CILRAP Concept and Programme, 220408-09 Conference (as of 220405)’”, p.
2 (https://www.cilrap.org/events/220408-09-florence/). See also UN Office on Genocide Pre-
vention and the Responsibility to Protect, “Plan of Action for Religious Leaders/Actors from
the Asia-Pacific Region to Prevent Incitement to Violence that Could Lead to Atrocity Crimes”,
7 December 2016 (https://www.legal-tools.org/doc/Ic4g5j/).
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2.4.1. Internal Normative Bases Against Hate Speech

The Western Enlightenment period introduced a lasting shift in the role of reli-
gion. It is true that the death of religion (or God), as proclaimed by Friedrich
Nietzsche (1844—1900), never occurred. Religion has survived despite philoso-
phers’ and scientists’ critical assessments of its foundations and role in society.
As stated by Morten Bergsmo, “rather than solemnly burying God, sixty-six
years after Nietzsche’s madman pronounced God dead, nations of the world
raised a normative shield by declaring that ‘everyone has the right to freedom
of [...] religion’” in the 1948 Universal Declaration of Human Rights.®

However, an enduring result of the Enlightenment and the rise of science
is that Christianity gradually lost its status as the provider of moral knowledge
in the Western world. Development took place, which resulted in the fact that
there currently exists no moral knowledge or a ‘science of ethics’, as framed by
American philosopher Dallas Willard (1935-2013).% He insists that even if
many persons can provide clear outlines of their moral convictions, moral ques-
tions do not make up the subject matter of any systematic discipline that extends
our moral knowledge by appealing to reason and evidence. Unlike scientific
disciplines concerning non-normative issues, there is no institutional home for
objective moral inquiry.

This situation is different from previous times. As late as 1903, the great
English moral philosopher George E. Moore (1873—1958) compared disagree-
ments in ethics to those in arithmetic. We are not surprised, he pointed out, when
there is a disagreement about the solution to a problem in arithmetic. We assume
that there was a mistake somewhere and seek to locate it. It is similar in ethics,
according to Moore. When we disagree, “though [...] we cannot prove that we
are right, yet we have reason to believe that everybody, unless he is mistaken as
to what he thinks, will think the same as we”, once we have clarity on the ques-
tion being asked.*® The only difference is that in ethics, “owing to the intricacy
of'its subject matter, it is far more difficult to persuade anyone either that he has

made a mistake or that that mistake affects his result”.’!

Moore’s ethical-philosophical programme thus presupposed that the sci-
ence of ethics existed. Knowledge of moral reality was achievable by sensible
and thoughtful people, a conviction he shared with other philosophers at his time.

2 CILRAP, 2022, p. 2, see supra note 27.

» Dallas Willard, Steven L. Porter, Aaron Preston and Gregg A. Ten Elshof (eds.), The Disap-
pearance of Moral Knowledge, Routledge, New York, 2018.

3 G.E. Moore, Principia Ethica, Dover Publications, Mineola, 2004, p. 123.
3 Ibid.
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This conception is not around any longer and has not been for some time.
During the twentieth century, ethics and its foundations became increasingly
fragmented in the West and, due to Western influence, in other parts of the world.
The role of Christianity and philosophy as sources of a compelling moral theory
gave way to a plurality of approaches influenced by political ideologies and di-
verse philosophical or religiously inspired doctrines. The closest one that comes
to a universally accepted set of norms today may be international human rights,
interpreted not only as a body of legal norms, but as a statement by the interna-
tional community of binding moral values.

When a compelling body of rational and evidence-based knowledge of mo-
rality does not exist, the risk is that too much is left to demagogues and interest-
based approaches. Over time, this situation may have unfortunate consequences.
A quotation from the preface to Willard’s book on the disappearance of moral
knowledge by Scott Soames (1945—) summarizes the situation well:

Because morality is central to human life, we will always be con-
cerned with it. The issue isn’t whether we will pursue what we take
to be moral, but how we will do so. Without the discipline and
humanity forced on us by rational, evidence-based inquiry, we too
easily become blind to our own moral limitations and intolerant of
those who don’t march in lockstep with us. As a result, purported
answers to contentious moral questions come to be treated as
moral certainties about which there can be no debate. Since no sin-
gle moral perspective dominates all the others in society, intimida-
tion, coercion, and condescension fill the gap left by the absence
of moral reasoning.

How we ended up in this situation is a complex story. The shift from the
firm belief held by philosophers from Socrates, Plato and Aristotle to George E.
Moore and shared by theologians and politicians until the twentieth century,
holding that moral knowledge existed and should guide the actions of individu-
als and societies, did not give way to the present disbelief due to specific dis-
coveries or the presentation of definite arguments. Willard suggests several fac-
tors that led to a gradual change in perceptions that resulted in the current situ-
ation, such as the abdication of God as a guarantor of morality, the realization
that moral principles and behaviour vary according to culture and shifts in per-
ceptions of the human self, which is no longer seen as an integrated and rational
agent capable of being the subject of moral knowledge.*

The French Enlightenment philosopher Marquis de Condorcet (1743—1794)
predicted that a moment would come when the Sun only shines over “free

32 Willard, 2018, p. viii, see supra note 29.
3 Ibid., pp. 8-18.
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people, who will not have any other master than their own reason”.** His utterly
optimistic view about the future of human society and well-being included pro-
gress in science and technology as well as in morals and in creating peaceful
societies. Everything he detested would be overcome, such as slavery, repres-
sion and inequality. Medicine would keep humans healthy and society would be
rid of friction and conflicts. Knowledge about how one can avoid conflicts and
achieve results that benefit all would be incorporated into the laws and dissem-
inated to the citizens.

Looking at today’s world, one must conclude that only half of Condorcet’s
vision has come true. Science and technology (‘hard’ Enlightenment) have even
outperformed his imagination of what would be achieved, while developments
in morals and society (‘soft’ Enlightenment) lag far behind.>* This is the broader
picture that must be considered when pointing to the need for religious leaders
to mobilize against hate speech and violence in the name of their religions. They
must be specific in addressing hate speech, but they must also consider how they
can contribute to a wider strengthening of a shared morality against hate and
violence. They must mobilize the ability to see the humanity and dignity present
in all human beings.

Based on the above outline of the disappearance of moral knowledge and
the failure of ‘soft’ Enlightenment, I argue that religious leaders should refer to
religiously inspired universalist ethical teachings in addressing expressions of
hate and violence. They should not only refer to scriptures and teachings specific
to their religion, but to teachings that present fundamental ethical values valid
for all.

Doing so, they help build that ‘bridge upon which we can meet and talk’.
They may also, in this way, provide elements for that ‘science of ethics’ which
is much needed to confront abuse of religion in formulating slogans and hate
speech.

3 Marquis de Condorcet, Esquisse d 'un tableau historique des progrés de I 'esprit humaine, Mas-
son et Fils Libraires, Paris, 1822, p. 271. The full quotation in French reads: “Il arrivera donc
ce moment ou le soleil n’éclairera plus sur la terre que des hommes libres, et ne reconnaissant
d’autre maitre que leur raison”.

3 Sven-Eric Liedman, Swedish historian of ideas, has called the two aspects of Condorcet’s vi-
sion of human progress ‘hard’ and ‘soft” Enlightenment. Condorcet conceptualized the Enlight-
enment project “as an indissoluble unity. In reality, however, hard enlightenment can work
without the soft one”. Sven-Eric Liedman, Den moderne verdens idéhistorie: I skyggen av
fremtiden [The Modern World's History of Ideas: In the Shadow of the Future], Dreyers forlag,
Oslo, 2016, p. 27.
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2.4.2. Religiously Inspired Universalist Ethical Teachings

The essential values to be mobilized in preventing hate speech include respect
for ‘humanity’ or ‘dignity’ inherent in every human being, treating neighbours
and foreigners well, and tolerating people or communities who adhere to differ-
ent beliefs or lifestyles. Such values promote equal treatment of human beings
in some fundamental respects, although not all. Refraining from hate speech and
violence does not mean that you must treat all humans equally in all respects,
although this maximalist ideal is inherent in some religious teachings.

In the following, I present two protestant theologians and philosophers who
contributed decisively to developing ethics of individual responsibility and in-
tegrity, inspired by Christianity but presented within the realm of philosophy
and thus intended to be valid for anyone — religious or non-religious.*® Inherent
in their thinking are criteria to detect abuse of religion — by religious institutions,
politicians and demagogues.

2.4.2.1. Seren Kierkegaard’s Analysis of Existence
Danish religious philosophy has a personalistic and nearness-to-life approach as
one of its most noticeable characteristics. Seren Kierkegaard is a great repre-
sentative of this type of criticism and the prevailing thinking of his time (that is,
the first part of the nineteenth century) which centred around state, church and
society membership as the way for the individual to attain a meaningful life and
salvation. ‘Being Danish equals being Christian and in alignment with God’ is
a somewhat simplified summary of this mode of thinking. At the elite level in
the Church, academia and among a wider circle of intellectuals, the sentiment
was heavily influenced by Georg W.F. Hegel’s (1770—1831) philosophy and
conception of religion as a form of self-consciousness and a pre-stage to the
absolute form of knowledge attained in philosophy.

Kierkegaard’s philosophy is complex, explicated in an impressive se-
quence of books published between 1838 and 1855 by many pseudonyms and
sometimes in Kierkegaard’s name, either as an author, editor or publisher.*’

36 The analysis of human existence to be found in Kierkegaard, and later in Martin Heidegger’s
(1889-1976) work Sein und Zeit [Being and Time], 1927, was influenced by the New Testa-
ment of the Bible, St. Augustine (354—430), and Martin Luther (1483—1546) and their accounts
of the Christian proclamation. K.E. Legstrup, Kierkegaard's and Heidegger s Analysis of Ex-
istence and Its Relation to Proclamation: Translated with an Introduction and Notes by Robert
Stern, Oxford University Press, 2020, p. 75. The book was based on lectures held by Legstrup
at the Freie Universitdt in Berlin and first published in German as Kierkegaards und
Heideggers Existenzanalyse und ihr Verhdltnis zur Verkiindigung, Erich Blaschker Verlag, Ber-
lin, 1950.

37 The whole spectre of Kierkegaard’s authorship, including both his published and unpublished
books, his extensive journals, notes and papers is available online on the web site of Seren
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Extremely well-written as his books are, they nevertheless represent severe dif-
ficulties for the reader to fully apprehend their meaning and significance. He is
not a philosopher who presents a view and then argues in favour of it. Instead,
his texts include a variety of styles and the different pseudonymous authors refer
to and argue with each other. ‘Indirect communication’, is Kierkegaard’s term
for this authorship practice, which is inspired by Socrates’ (470-399 BC) way
of challenging his fellow Athenians by asking uncomfortable questions to detect
misconceptions and inspire awareness of what can be known and what cannot.
One of the results is that scholarship on, and influence by Kierkegaard, is vast
and presents conflicting interpretations.

In the following, I restrict myself to focusing on Kierkegaard’s analysis of
human existence, including his concepts of the ‘philistine’ (‘Spidsborger’, from
the German ‘Spiessbiirger’), ‘aesthetic’, ‘ethical’ and ‘religious’ stages on life’s
way (‘modes of existence’, ‘archetypes’ or ‘life views’, as scholars tend to term
them). Kierkegaard tells stories and stages various archetypical figures to show
the reader how life can unfold, depending on which life view one has. The mul-
tiple characters’ foremost task is to elicit self-knowledge in the reader, not to
teach a lesson. There is no necessity to develop from one stage to another. How-
ever, there is no doubt that the religious stages in Kierkegaard’s view represent
the possibility for the individual to attain selthood and escape from ‘life in the
crowd’. However, acquiring a new life view is always based on the individual’s
decisions and passionate striving to attain the truth.*®

The precondition for Kierkegaard’s expositions is his conception that hu-
mans are born with the possibility of becoming human beings entirely or be-
coming ‘a self’, as he explains in The Sickness unto Death (1849). He defines
humans as a synthesis of ‘soul’ and ‘body’, the latter including the whole phys-
ical environment, which they are conscious of in ‘reflection’. But humans are
also a synthesis of ‘infinity’ and ‘finitude’, ‘eternity’ and ‘temporality’. The self
as a synthesis of body and soul refers to humans beings aware of their dual na-
ture. In contrast, the relation between infinity and finitude refers to how the in-
dividual, through their actions, ‘relates itself to itself’. In its actions, the indi-
vidual responds to an infinite demand, which is how ‘eternity’ is present in

Kierkegaards Skrifter. His published and unpublished writings as well as his journals and note-
books are available in English translation, inter alia, in the Princeton University Press series
Kierkegaard'’s Writings and Kierkegaard's Journals and Notebooks. For further information,
see “Seren Kierkegaard”, Princeton University Press.

% The ‘aesthetic’ and ‘ethical’ stages are presented by the pseudonymous author and publisher
Victor Eremita in Either/Or: A Fragment of Life (1843) and by Hilarius Bogbinder, publisher
of Stages on Life’s Way (1844). The religious stage is presented in Fear and Trembling (1843)
by Johannes De Silentio. Both the publishers and the authors of different parts of these books
are pseudonyms. The real author is Seren Kierkegaard.
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human existence and by which a human being can become a self. It is through
the self’s response to the infinite demand, in a decision to obey or disobey it,
that its relation to the infinite, God, is determined.*

Humans’ relationship to God or eternity is not about cognition, as in spec-
ulative philosophy, but about action. Being a human means not only being con-
scious or knowledgeable, but rather that your existence is of fundamental con-
cern to you. It is about being an ethical individual, placed in a decision-making
situation by relating to the infinite demand. The demand does not come from
outside the person; rather, it is a part of being human. It is, therefore, inescapable.

According to Kierkegaard, humans are metaphysically ambiguous beings.
He is not alone in holding this conception of humans as having an inherent con-
nection to eternity, as Platonism and various theological strands maintain. In the
Bible, conceptions of humans being created by God include that eternity still
has a place in their hearts, despite their sinful state. Genesis 1:26 teaches that
every human being possesses the image of God. Ecclesiastes 3:11 declares that
God has “set eternity in the hearts of men”, while in Luke 17:21, Jesus proclaims,
“The kingdom of God is within you”. The apostle Paul teaches that every human
being possesses an immaterial soul-spirit and that it is this part of us that con-
nects with God (Hebrews 4:12).

However, Kierkegaard’s view is that eternity’s presence in human beings
is not in the form of the knowledge of God, but as an infinite demand for our
existence. This demand has not the form of a command, that is, God telling hu-
mans to do certain things. The infinite demand does not have a specified content;
it is rather a demand that the individual expresses in existing, that they can do
nothing themselves but is nothing before God. Only by honouring this demand
can the individual become a self and regain his life in society without being
subject to life in the crowd.

The philistines, however, have not realized the possibility of becoming a
self. Their way of life is characterized by never questioning whether life or so-
ciety could be different. They are not aware of their choices, but let society’s
values and norms determine which path they choose to take. They flow with the
flow and live up to the environment’s expectations, doing like the others. The
philistines think they have made their choices, but they have not. They are
simply a product of the society they are part of. They cannot choose and are not
aware that they have a choice. They let circumstances choose for them, are un-
aware of themselves, and live their life without passion and genuine commit-
ment.

¥ Legstrup, 2020, Chapter 2, see supra note 36.
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The aesthetes have realized that they have a choice and depart from the
philistine way of life. However, according to Kierkegaard, their life is still
marked by the despair of not wanting to be themselves, not choosing themselves
“in their eternal validity”, as he phrases it.*” They are not bound by the norms
of society, but consider life and others with an ironic distance. Despite all the
cultural events they attend, they are eventually plagued by boredom and despair.
They choose based on desire, sensuality, possibilities and the projected exciting
outcome of their adventures. They cannot or will not make binding choices. In-
stead, they choose based on what they feel like in a given moment. Preoccupied
with the exterior, beauty, fun and enjoyment, they stage themselves in different
roles about what they want to achieve. They do not concern themselves with
their actions’ moral and ethical aspects, living a non-committal life without en-
gaging with others or taking responsibility for the society of which they are a
part. Love relations are based on lust and desire rather than commitment and
responsibility.

The ethicists, on the other hand, perceive life as a task and have discovered
life’s inner and ethical dimensions. They choose out of duty and take responsi-
bility for themselves and their choices without leaving out feelings, passion and
love. Such unstable emotions, however, need support and direction by decisions
based on duty. They stand by their choices and live a committed, moral, mean-
ingful and duty-fulfilling life without hidden agendas for their surroundings and
those closest to them.

The ethicists commit to themselves, their families, work and the commu-
nity. They enforce the rules and norms around which society is built because
they choose to participate actively in the culture of which they are part. In their
view, God is behind its norms and provides for their validity.

Even for ethicists, however, life is not without anxiety and despair. They
are, in a way, desperate to be themselves and fulfil their responsibilities. They
are anxious about the consequences of their choices because they stand alone
with the duties and responsibilities for themselves and their actions. There is a
risk that the norms and responsibilities will crush them. They realize that it is
difficult to live up to all the demands they set on themselves. They feel guilty
about their mistakes and that there are things in the world they cannot change.

Ultimately, the ethicist may enter the religious stage, taking comfort in the
idea that we are always wronged against God. The religious see themselves as
created by God, the greatest all-embracing love that stands above society’s
norms. They see themselves as part of something bigger. God forgives and loves

“ Victor Eremita (pseudonym of Seren A. Kierkegaard), Either/Or: A Fragment of Life, 1843,
Abridged, Translated and with an Introduction and Notes by Alastair Hannay, Penguin Clas-
sics, London, 1992, p. 499.
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man unconditionally when he chooses to perceive himself as created by God
and receive life as a gift and task.

The religious person leaps into the 70,000 fathoms of water and starts be-
lieving that God is the possibility in the impossible and that humans are created
by something greater than themselves. God can forgive guilt and creates coher-
ence and peace in their lives. God is the foundation the ethicists sought when
they realized they could not change the world’s cruelties. Neither the many rules
they set up for themselves nor sublime humour was enough for them to step into
character as themselves.

For Kierkegaard, the paradox of faith is that the individual is higher than
the general. On this point, he opposes Hegel, who places the individual under
society’s norms and rules, as the ethicist exemplifies in his version of the Hege-
lian concept of “Sittlichkeit’, or living according to the prevailing social norms.*!
These social norms are used to justify or prohibit actions within a community.
For Kierkegaard, Christian faith is a matter of individual subjective passion,
which cannot be mediated by the clergy, human artefacts or thinking. Faith is
the most critical task for a human being because only based on faith does an
individual have a chance to become an authentic self, to escape from living in
the crowd. This self is the lifework that God judges for eternity.

The individual is thus subject to a heavy burden of responsibility. Humans
are not only responsible for validating the prevailing norms through their pri-
mordial choice as the ethicists prescribe. The existential choice or leap of faith,
without proof or even against reason, “by virtue of the absurd”, as Johannes De
Silentio (the pseudonymous author of Fear and Trembling (1843)) terms it, de-
termines one’s eternal salvation or damnation.

The concept of faith as holding certain dogmas to be true is thus replaced
by Kierkegaard as a ‘way of life’, as ‘a form of the will’. In Fear and Trembling,
the emphasis on acting rather than thinking or reasoning is highlighted by the
sheer irrationality of Abraham’s faith, his belief, ‘by virtue of the absurd’, that
he will get Isaac back when God asks him to sacrifice him.** Thus, faith cannot
be reduced to a form of preliminary expressions of knowledge that philosophy
or science can express better and more coherently. Kierkegaard believed that
Christian civilization had effaced the true meaning of Christianity. Becoming a

4l See William McDonald’s description of ‘The Ethical stage’ in “Seren Kierkegaard”, in Edward
N. Zalta (ed.), The Stanford Encyclopedia of Philosophy, Winter 2017 Edition, 2017; and Mer-
old Westphal, “Kierkegaard and Hegel”, in Alastair Hannay and Gordon M. Mariono (eds.),
The Cambridge Companion to Kierkegaard, Cambridge University Press, 1998, Chapter 4.

42 Johannes De Silentio is referring to the story of Genesis 22:1-18.
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Christian had once entailed significant risk, but over time it had been reduced to
merely being born to Christian parents in a Christian nation.*’

Anxiety or dread (‘Angest’), as outlined in The Concept of Anxiety (1844),
is the presentiment of this freedom and responsibility when the individual stands
at the threshold of momentous existential choice, as well as the Christian con-
cept of ‘sin’, which together with ‘absolute guilt’ characterizes human standing
in relation to God. The individual creates, through temporal choice, a self, which
will be judged for eternity. Anxiety may be seen as the symptom of this freedom
to choose oneself, not in a fantastic way, but within the social context and the
human capabilities given to a specific person. ‘Despair’, another important Kier-
kegaardian concept outlined in The Sickness unto Death (1849), is when we in-
stead attempt to be rid of ourselves.

Underpinning Kierkegaard’s analysis is, as already noted, the view that in
order to become a self, the individual must avoid “living a life that is governed
by others and so is inauthentic, trapped within the humdrum and the mundane —
a life in the crowd”.** A person living in the crowd “finds being himself too risky,
finds it much easier and safer to be like the others, to become a copy, a number,
along with the crowd”.*” In this way, the person has allowed himself to be
“cheated of its self by ‘the others’”.*® Kierkegaard uses value-laden words about
this situation, underlining that the person in this way may gain “all that is re-
quired for a flawless performance in everyday life, yes, for making a great suc-
cess out of life. Here there is no dragging of the feet, no difficulty with his self
and its infinitizing, he is ground as smooth as a pebble, as exchangeable as a

coin of the realm”.*’

This happens because temporal and worldly interests imprison human be-
ings. Going under in the crowd presupposes that the human being is bound to
the earthly in an immediate way, in which their whole life goes on. They put
themselves in “an absolute relation only to relative ends”, as stated in Kierke-
gaard’s seminal philosophical work, Unconcluding Scientific Postscript (1946).

From this, it follows that one can never make a proper decision in this life.
That decision, which is essentially only to be found in the individual, is sought
after outside the self, in the opinion of the social environment, in public opinion
and village gossip. In this life, there is only action without any decision, an

4 See Ronald M. Green, “‘Developing’ Fear and Trembling”, in Hannay and Mariono (eds.),
1998, Chapter 10, see supra note 41.

4 Robert Stern, “Introduction”, in Legstrup, 2020, p. xviii, see supra note 36.
4 Seren Kierkegaard, The Sickness unto Death, Penguin Books, 2004, p. 61.
4 Ibid.

47 Ibid.
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action whose only point is that something in a superficial sense is accomplished
as an undertaking.

2.4.2.2. Kierkegaardian Takeaways

Kierkegaard’s analysis of human existence and the possibilities for humans to
become a self puts some constraints on any religious proclamation, life or
worldview. As Enlightenment philosophers put constraints on religions based
on science and reason, Kierkegaard presents correspondence with the formal
structure of human existence as preconditions for humans to become adherent
freely and based on their comprehension of the proclamation. While in earlier
times, philosophy made constraints on religious proclamation in the name of
reason, Kierkegaard made it in the name of existence.*®

Existence puts humans in a decision situation. They may choose to run
away from this or to live as there is no demand on them. But living in this way
is life in the loss of oneself. Humans may refer to their place in society, serving
important institutions, or being members of religious or political movements as
sufficient determinations of their meaning of life. But according to Kierkegaard,
this is despair or not wanting to accept human life as it is, a life of responsibility,
becoming, movement and repetition of choices.

While humans may become part of religious practices by being introduced
to them and trained as children, they must still answer individually about why
they adhere to a particular religion. In Kierkegaard, being religious by default
does not exist. Everyone must choose for themselves.

While the content of religion cannot be demonstrated, it must nevertheless
be comprehensible. The fundamental relationship between philosophy and reli-
gion in Kierkegaard is that:

the content of [religious] proclamation [must] correspond to the
purely formal structure of human existence, that it lets itself be un-
derstood in the formal/empty determinations that result from the
analysis of the structure of human existence. If that is not the case,
if the proclamation is not comprehensible in the sense that the in-
ner structure of existence is graspable, then the receiving or ac-
cepting of a proclamation would either involve allowing others to
impose it upon one or imposing it on oneself. Faith without under-
standing is not faith, but coercion; the individual then imposes the
proclamation on themselves not because they take it up and accept
it for the sake of its content, but for other and therefore illegitimate
motives. If a proclamation is not comprehensible in the sense that
it corresponds to the structure of human existence, what would the

% Lagstrup, 2020, p. 75, see supra note 36. In the following, I render the main points of Lag-
strup’s interpretation of how philosophy and religion relate in Kierkegaard.
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difference then be between proclamation and obscure superstition?
Philosophy as the analysis of existence can therefore serve to dis-
tinguish between faith and coercion.*’

If there is an argument for the truth of Christianity in Kierkegaard, it is
precisely based on his description of how its proclamation corresponds to the
formal structure of human existence. Its truth cannot be objective and certain,
but rather is paradoxical and even absurd. A religion presenting itself as objec-
tively certain would make the existence wholly indifferent. The point here is,
however, not to render Kierkegaard’s argument for Christianity comprehensible,
but to show how his philosophical analysis of existence puts forward constraints
on any religion or life-view.

These constraints can be expressed in a series of questions:

1. Does the religious proclamation “leave the individual at the mercy of the
crowd, or does it insist that the person who receives it lives their life as an
individual”?>

2. “Does the proclamation seduce the human being into committing them-
selves to what has been realised, or does its content insist that the addressee
remain true to the character of their existence as becoming and possibility”?

3. Does the proclamation let “the relation of the individual to the absolute
[God] be hidden from the outsider, from the third”?

4. Does the proclamation “give human beings an absolute certainty in their
life and actions”, or does it make “clear to the individual that they must
live their life in uncertainty, in their responsibility, and their own guilt”?
If the proclamation does not leave the individual in uncertainty, having to

rely on their understanding of how to realize their relationship with the absolute
or God,

the absolute and radical would become transformed and garbled
into an idea, a principle, and a value; in other words, it would then
be something thought, the product of reason or thought. And as
thought, it would be a system, and ideology or a utopia.

Subordinating existence to thought effectively eliminates the human as an
existing being. Instead, they would become mere tools for realizing a pro-
gramme or a belief system. Their insight, humanity, personal commitment and
the decision of the existing person would be put out of play. In short, there is a
risk of the total dehumanizing of human beings, who become mere agents. If we
let thought ‘override existence’ in this way, everything “can proceed wholly me-
chanically; only a purely technical calculation is necessary”. The absolute and

¥ Ibid., p. 74.
30 This and the following quotations are from ibid., pp. 75-79.
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radical must remain beyond thinking; it must be given with human existence
and “cannot be a freely thought-out idea, ideology, utopia, or freely thought-out
principle”.”!

In other words, to be true to their existence as decisions, becoming and
movement, humans must use their own understanding, insight and humanity to
make clear to themselves what to do. There is plenty for thinking and insight to
be involved with the “understanding of existence as a becoming, as a permanent
possibility, and the connected understanding that the situation is always new and
requires new decisions keeps thinking alive”.

An important consequence of subordinating existence to thinking is con-
tempt for the other human being. If one’s existence is disregarded for the sake
of realizing an idea which has been thought out once and for all, then the exist-
ence of the other person will be ignored as well. The subordination of one’s own
existence will lead to subordination in general. Only if thinking remains subor-
dinate to existence and its infinite demand will thinking stay in the service of
finding out what best serves the other. A final question to religious proclamation
should therefore be posed:

5. “In proclamation, is the existence of oneself and the other there for the sake
of thinking, or is thinking there for the existence of oneself and the other”?

The main takeaway from the Kierkegaardian analysis of existence is a con-
sequential challenge to any proclamation in the name of religion: does it pretend
that ‘the absolute’, ‘God’ or any other word one uses for the highest authority,
can be realized in “an absolutely definite action, where one can see that it has
been performed in obedience to the absolute because the absolute is a thought-
out-ideology or utopia, that subordinates oneself and the existence of other hu-
man beings to thinking”?

The alternative, which Kierkegaard and Legstrup present, is that individu-
als remain “true to the character of their existence as becoming and possibility”.
In doing so, they know that what they say and do, in virtue of their relation to
the absolute, is said and done on their own responsibility and in complete un-
certainty. They make efforts by thinking about how to best act for the sake of
their own existence and other human beings. But they can never be sure that
they did what was the best.

This is the way of thinking behind Kierkegaard’s attack on the Danish
Church’s proclamation of his time. He criticizes it for leaving the individual to
live in the crowd, complaining that it preaches it to be sufficient for someone to
be Christian that they are born in a Christian nation, that nothing is disturbing
in being Christian because we are all Christians by default. He also charges that

S Ibid., p. 78.
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ministers of the Church use ‘aesthetic’ categories in their Christian lectures
without distinguishing them from ethical-religious categories.*>

An important question remains as to whether religious leaders and thinkers
should accept that philosophy in this way presents constraints on religious proc-
lamation. Legstrup presents Kierkegaard’s analysis of existence as being influ-
enced by Christian proclamation in the first place and opts for not simply ac-
cepting it as authoritative. Instead, a debate should be underway between phi-
losophy and theology: “Ultimately, it is the same human existence, whether it is
centred on philosophy or theology. The concern they share ought to allow fruit-
ful interaction to seem wholly natural”.>

Suppose that religious leaders reject the possibility of a philosophical cri-
tique of religious proclamation because the latter is based on revelation or holy
scripture. In that case, they then assume that revelation does not need to corre-
spond to the structure of human existence. They thereby claim that the procla-
mation must neither be rationally nor existentially comprehensible. Then, how-
ever, the difference between faith and coercion is annulled.

While Kierkegaard and Legstrup are wrestling with this question within a
Christian context, their conclusion is valid for everyone. If there is no under-
standing in faith, if it does not correspond to the formal structure of human ex-
istence, it is impossible to distinguish it from coercion, brainwashing or super-
stition.

For Lagstrup, the implication of the philosophical analysis of existence for
the relationship between religion and politics is obvious: “Every political use of
Christianity, for example, is open to critique by philosophical existence analysis,
where Christianity is used as the reason or argument for a particular policy”.>*
Of course, religious persons may engage with political issues, but the point is
that they cannot deduce their political views from their religion. Any human
being must use their reason and experiences to arrive at their opinions. Every
mixing of religion and politics, each assertion that a specifically Christian, Mus-
lim, Hindu, Buddhist, et cefera policy ought to be put forward, is open to criti-
cism based on the philosophical analysis of existence.

The same goes for any purported religious ethics, which must pertain to
the same considerations and disagreements as any other ethical knowledge. Re-
ligious leaders who assert to have special authorization from God to promote

52 Kierkegaard’s series of pamphlets against the Danish Church called ‘@ieblikket’ (‘The Mo-
ment’) is available in English translation by Howard V. Hong and Edna H. Hong (eds. and
trans.), The Moment and Late Writings: Kierkegaard'’s Writings, XXIII, Princeton University
Press, 1998.

33 Legstrup, 2020, p. 80, see supra note 36.

> Ibid., p. 81.
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certain principles make God into something given and their relationship with
God into a fact, which others may inspect and certify. However, the ethical de-
mand asks us to serve the other person based on our insight and reason. In argu-
ing for what we say and do to be ethically sound, we must refer to our reasons
and not to an intention of fulfilling the ethical demand. Our relationship to God
and the fulfilment of the ethical demand is a private affair, hidden from others.

Of course, religious leaders may claim that they represent the religious
message or the ideals and values derived from that message. But they then make
religion into an ideology “that is at one’s disposal and can be directly applied
and immediately realised”.”® Suppose that one thinks that religion can be re-
duced to a given set of messages or system of ideas without considering one’s
relation to them. In that case, religion is “ossified into an ideology that can be
applied”. The risk is that leaders or adherents start to believe that they are in a
position to speak and act with absolute or divine certainty. To be religious would
amount to being able to go beyond one’s human limitations and to cut them-
selves off in political and ethical matters from the non-religious or adherents of
other religions.

Ossifying religion into ideology includes a great risk that organized reli-
gion establishes itself as a political front and supports political leaders that pur-
port to represent the ideology. By way of the analysis of existence and its con-
straints on religion that I have presented, we have now come to a point where
we can address some of the main problems we observe today. Religion is made
into an ideology applied to separate and build fronts between people of different
creeds and to build political power. Individual responsibility in relationship with
God is replaced by responsibility for realizing an ideology which cannot be crit-
icized or debated. Not only is one’s own existence disregarded, but also the ex-
istence of the other human being, which is subordinated to that which is thought
out once and for all.

A further unsound consequence of applying religion in this way, as an ide-
ology that often involves coercion, is that one’s conscience may remain com-
pletely clean: “it is after all the absolute, for which one bears responsibility that
is realised”.”® The limits in our responsibility for others drawn by Kierkegaard
and Legstrup in their existential analysis, based on the fact that each individual
has the task to live their lives as individual persons, are disregarded. According
to these limits, responsibility for others can never consist in taking away their
responsibility. We are all placed in the same human condition, to remain respon-
sible for our own words and actions. From that follows that we have to respect

5 Ibid., p. 82.
% Ibid., p. 84.
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that others are responsible for their lives, even though we care for them and want
to help them according to our understanding of what is best for them.
In short, humans can never act as God’s representatives.

2.4.3. Knud E. Legstrup’s Disclosure of the Ethical Demand

The analysis of human existence by Kierkegaard, Logstrup and other philoso-
phers inspired by them may help define constraints on religion and the way re-
ligion can be abused in politics and ethics. Legstrup aims, however, to go a step
further. He presented Kierkegaard’s (and Heidegger’s) existential analysis in a
book from 1950, on which I have based the previous section.’’ In this book, it
was clear, however, that as much he shared Kierkegaard’s view that human ex-
istence includes an inherent ethical demand, he was not content with how Kier-
kegaard framed and explicated the demand.

According to Kierkegaard, every human being is a synthesis of temporality
and eternity. Eternity is present in existence as an infinite demand, which we
relate to either in obedience or disobedience. Unlike Heidegger (and Emmanuel
Levinas (1905-1995), with whom Legstrup has some affinities), Leogstrup
agrees with Kierkegaard on this critical point. But while Kierkegaard maintains
that the ethical dimension is primarily linked to the individual’s relationship
with God, for Lagstrup, the ethical demand confronts humans in their social,
interdependent and vulnerable life with other human beings. The demand arises
from situations where we are responsible for larger or smaller parts of fellow
human beings’ lives, as he demonstrates in his ground-breaking analysis of pri-
mordial ‘trust’ in encounters between individuals.”® The demand states that we
should care for the other for their own sake, not basing our acts or words on our
interests.

Legstrup’s philosophical account of this foundational demand inherent in
human existence is expounded in his main work, The Ethical Demand, origi-
nally published in Danish in 1956.%° His starting point is — in continuity with

7 See supra note 36.

 K.E. Legstrup, The Ethical Demand: Translated with an Introduction and Notes by Bjorn
Rabjerg and Robert Stern, Oxford University Press, 2020, pp. 6775 (‘The Ethical Demand’).

% The book made Lagstrup ‘world famous’ in Denmark and the Nordic countries. It is, however,
only recently that authoritative translations into English of this and some of his other seminal
works on ethics have been published. Oxford University Press publishes a series entitled ‘Se-
lected Works of K.E. Lagstrup’, which currently consists of four volumes: Kierkegaard's and
Heidegger's Analysis of Existence and its Relation to Proclamation, see supra note 36; The
Ethical Demand, see supra note 58; Ethical Concepts and Problems: Translated with an In-
troduction and Notes by Kees van Kooten Niekerk, Kristian-Alberto Lykke Cobos, Oxford Uni-
versity Press, 2020; and Bjern Rabjerg and Robert Stern (eds.), Controverting Kierkegaard
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Kierkegaard and Heidegger — that for a religious proclamation to be relevant
and comprehensible, it must correspond to features in our existence. We may be
unaware of those features, so we need the proclamation to disclose them. But as
soon as we have been made aware of and comprehended them, we can recognize
them ourselves without needing a proclamation. We may even accept the fea-
tures of our existence disclosed by the proclamation while rejecting the procla-
mation itself. In this way, the religious proclamation has both philosophical con-
tents, revealing features of human existence that can be recognized by anyone
regardless of their belief and a purely religious message which is up to everyone
who hears it to believe or not.*

According to Legstrup, the proclamation of Jesus of Nazareth touches on
one feature of human existence in particular, namely our relation to other human
beings. It is this feature that Legstrup sets out to analyse, “what attitude to the
other human being is implicit in Jesus’s proclamation?”.®’ While there is a con-
tent of Jesus’ proclamation that “in a wholly ordinary and vague sense of the
word is religious”, there is also at play “an attitude to the other human being,
which, although it is contained within the religious content of the proclamation,

could still be formulated in purely human terms”.*

The attitude that you should love your neighbour and even your enemy, as
illustrated by the story about the Good Samaritan, is put in a purely religious
context in Jesus’ proclamation. It states that the individual’s relationship with
God is decided through their relationship with another human being. Life is a
gift from God, and God wants other human beings to be cared for. However, a
precondition for this close relationship can be described in purely human terms,
namely that we live our lives in interdependence and entanglement with each
other. In Martin Luther’s words, we are the ‘daily bread’ in one another’s lives.

In disclosing the ethical demand and its origin in the interdependence of
human existence, Logstrup makes use of the phenomenological method he
learned from the German philosopher Hans Lipps (1889—1941), who belonged
to the famous Philosophical Society of Gottingen that gathered around Edmund
Husserl (1859-1938) and Adolf Reinach (1883—1917). Lipps understood phi-
losophy as a hermeneutics of reality, which is tied up with ordinary language. It
is through language that reality, both in terms of objects and human beings, is
revealed. The philosophical investigation must therefore follow the hints toward
meaning and distinctions embodied in ordinary words and speech, clarifying

(‘Opger med Kierkegaard’, 1968), Oxford University Press, 2023. Throughout this chapter, I
refer to these translated versions of Legstrup’s books.

¢ The Ethical Demand, p. 60, see supra note 58.
o Ibid., p. 62 (sic.).
2 Ibid.
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those hints and explicating the understanding they contain. In contrast to Hus-
serl’s theory of the ‘ideal unities of significance’, Lipps emphasized the unde-
termined meaning of words and concepts whose exact meaning changes accord-
ing to the context of the speech situation.®

According to Legstrup, humans tend to treat the world and other human
beings as mere means to their ends. We take undue credit for our achievements,
but in fact, the features and deeper value structures of human existence can be
known to us. Phenomenology, rather than scientific methods, can disclose our
misconceptions of who we are and what the world really is. Just as the Christian
proclamation can disclose our dependency on others and how we fail to take
proper care of them, this can also be made sense of philosophically by applying
a phenomenological method.

Legstrup’s short formulation of his undertaking is thus to make “the dis-
tinctions that are necessary in order to understand the silent, radical, one-sided,
and unfulfillable character of the demand which is contained in the proclamation
of Jesus”.% In other words, his aim is to disclose the ethical demand as a feature
of human existence in a way that can be understood independently of any reli-
gious proclamation.

He does that by outlining how our mutual interdependence and vulnerabil-
ity put us under each other’s power. That power can be used to do good or ill for
the other person. We then fall under a demand to do good. Understanding the
demand in this way, including providing it with specific content, honours Kier-
kegaard’s concern that the individual becomes a self, living his or her life in a
society without being subject to life in the crowd. The demand must not be con-
fused with the requirements put on us by convention or ethical and legal require-
ments prevalent in the society where we live. It is neither to be identified with
what the vulnerable person asks of us. To genuinely care for the other, therefore,
we may have to go against their expressed wishes, instead using our own under-
standing of what is best for them. It therefore isolates and makes us responsible.

The demand being unspoken or silent in this way, leaving it to ourselves to
decide how to act on it, results in a risk that we intrude on the other. There are,
therefore, limits to be respected. We should neither make others the master of
our deeds to take care of them, reducing us to mere tools in their hands, nor
should we subjugate them to our understanding of life as a form of intrusion and
encroachment.

63

Logstrup’s philosophy of language presented in Vidde og Praegnans: sprogfilosofiske betrag-
tninger [ Width and Meaning: Philosophical Considerations of Language], Gyldendal, Copen-
hagen, 1976, is inspired by Lipps. Legstrup followed Lipps’ lectures in the early 1930s and
reiterated his dependency on his method throughout his works.

¢ The Ethical Demand, p. 64, see supra note 58.
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In this way, “we are caught in a conflict between a consideration for others
that is in fact indulgence, compliance, and flattery on the one hand, and on the
other hand lack of consideration for others which in the interests of our under-
standing of life becomes an intrusion and an encroachment”.®> Addressing this
conflict in a balanced way includes avoiding taking away a person’s responsi-
bility for themselves while at the same time not just doing what the other person
asks of us. Including in the notion of ‘respect’ that individuals ultimately remain
responsible for themselves, even if they depend on our help, is to appreciate that
they may have another understanding of life.

Unlike social norms, the ethical demand presupposes that we act selflessly
for the other person’s good. We do not fulfil it for the sake of avoiding sanctions
or to look good. Thereby lays the radical nature of the demand. Prevailing mo-
rality and law also often give rise to specific prescriptions or prohibitions of
actions, while the demand leaves it to our understanding, insight and experience
to decide how we should act. Moreover, the radical nature of the demand also
includes other essential aspects. It does not only cover situations where it is
pleasant for us to fulfil the demand. It also includes situations where we have
our enemy’s life, fate or well-being in our hands. Our enemy may also be de-
pendent on us:

Is not my enemy dependent on me to some degree, and on the man-
ner in which I come to meet them? How much thinking is taken up
with focusing on the enmity between us? Isn’t a human being as
dependent on whom they hate, and often much more than on whom
they love? The demand therefore consists in taking care of that part
of the life of the other person which has been delivered up to me,
regardless of whether they are someone who is closest to me or a
stranger, and regardless of the manner in which they have been
delivered up to me, whether it is through a trust that I welcome or
through an enmity which arouses me to self-assertion.

While other demands or requirements may involve rights claims, as they
are established through contracts or are adopted by legitimate assemblies, the
ethical demand is not grounded in such processes. The other person cannot pre-
sent a claim that I fulfil the demand or fulfil it in a certain way. The demand
must not be confused with the more or less well-founded claims we present on
each other, based on past achievements or services we have provided. It must
also be separated from views that our responsibility is limitless, regarding things
which are not in our power to accomplish. Such views may, on the contrary, be

S Ibid., p. 83.
% Ibid., p. 104.
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a product of selfishness, an attempt to give significance to our own lives, or
result in overzealous control over the lives of others.®’

Given our tendency to disregard the ethical demand and act selfishly, we
need social norms of ‘law, morality, and convention’ to protect us against each
other and stabilize our lives and societies. They function well precisely because
they, different from the ethical demand, do not require that we act selflessly. As
long as we adhere to these norms, our motivations do not matter so much. They
can therefore be enforced through threats of punishment or promoted by the
promise of reward. As written or customary norms, they also require less en-
gagement in terms of personal assessment and judgment on our side.

We may then ask if we need an ethical demand independent of the prevail-
ing social norms of the society where we have our lives. Lagstrup offers some
compelling answers to this key question:®®

e Even if social norms are prescriptive, many are not completely determinate,
and will still require some judgment from our side, including on what is
best for the individual whose life is influenced by the fulfilment of the
norms.

o In personal relations, acting only based on what is required by social norms,
may severely reduce my ability to act properly. Without the attitude of love
or care for the other (required by the demand), obeying social norms may
not make my spouse or my children or wider family happy. Acting in love-
less manners results in a feeling that I am not present in or behind my deeds
myself.

e [f we dropped the ethical demand, we would lose the compass we need to
assess the social norms and see if they result in good or not. Social norms
need constant assessment as they can be damaging as well as beneficial to
a good life. They vary according to time and place, and the ethical demand
provides us with the capacity to assess them.

There is another key feature of the demand to care for the other’s life in a
way that best serves the other, namely that it is non-reciprocal or one-sided.
There are many ways we can protest the demand, based on conceptions that it
would be unreasonable to demand that we always put our own best interests
aside to help the other. After all, life is conducive to basic rules of ‘give and
take’. Why should I act for you without ensuring that I get something in return?
Legstrup’s answer is that the demand requires an understanding of life as a gift:

For this reason, a human being has no basis in their existence on
which to make a counterdemand to another human being. In view

7 Ibid., p. 105.
% Ibid., pp. 115-120.
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of the fact that what a human being owns is something that they
have received, no counterclaim can be issued. The individual is a
debtor, not by first committing some wrong, but simply because
they exist and have received their life.%

The Christians as well as adherents of other religions that teach the world
and humans to be created by a merciful God have an explanatory framework to
make sense of this aspect of the demand. However, Logstrup argues that atheists
and those who do not share a belief in creation will also find enough fundamen-
tal phenomena in their lives that they cannot claim to have created themselves
or be created by other humans to accept that ‘life is a gift’. The primary exam-
ples are understanding, openness, love and compassion, which he in later works
characterizes as ‘sovereign expressions of life’.”" The point is that these phe-
nomena are pre-ethical and in some fundamental meaning given so that we can
fulfil them or distort them, but not take credit for them.

These phenomena provide important elements in the account of life as a
gift, namely, that their

ethical structures are not something we bring about for ourselves
but are a normative order in which we always already have our
place. This then allows Lagstrup to make a clear distinction be-
tween the goodness of life itself, and the harm that we then bring
to life by imposing our own self-created distortions upon it, as we
turn trust into reservation, and love into selfishness.”!

The ethical demand is unfulfillable in a fundamental sense. While the de-
mand may arise out of natural love, the problem with the latter is that it often
fails. It can easily dissipate, friends and loved ones losing the attraction they
once had. A more fundamental problem, though, is that natural love is selective,
only extending to some people but not all. In these circumstances, the ethical
demand creates an obligation to replace love by doing what love would have
done without being obliged to do it. In love as a pre-ethical relationship, there
is no need for an ethical demand. Love is a ‘given’ for us; so, if we are capable
of genuine love, this comes from the goodness of life itself, as a gift. However,
our selfishness tends to distort love. In Legstrup, there is an ontological

© Ibid., p. 174.

" 1In his final critical account of Kierkegaard’s understanding of Christianity, Opger med Kier-
kegaard [Controverting Kierkegaard], Gyldendal, Copenhagen, 1968, one of Lagstrup’s main
arguments is that Kierkegaard overlooks such spontaneous and life-upholding phenomena as
love, trust and compassion, and therefore creates a false dichotomy of either love in relation to
God as an infinite idea or conformity (‘life in the crowd”). There is a third option, according to
Logstrup, and that is a life where one responds to the claim of the sovereign expressions of life.

I Robert Stern, The Radical Demand in Logstrup s Ethics, Oxford University Press, 2019, pp.
91-92.
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optimism “concerning the goodness of human life and anthropological pessi-
mism concerning the wickedness of human beings”.”

The demand is thus unfulfillable in the sense that if [ need to be told to do
what is best for the neighbour, I have already failed to act out of love. Ethically
demanded acts replace in this way the natural goodness and love that are inher-
ent in human existence. The demand is thus not unfulfillable because it asks too
much of us, but because it should not have been necessary. The Good Samaritan
did not act after recognizing a demand to help, but did so spontaneously. In re-
placing this spontaneity, the demand also lets in other motives to help, such as
self-righteousness and proving to others that we care.

In the final chapters of The Ethical Demand (Chapters 10-12), Logstrup
discusses whether his conception of the demand is compatible with science, anti-
metaphysical philosophy (positivism of some sort), how it relates to poetry and
finally how Jesus’ proclamation related to the demand.

Science may give explanations for why we fail to love others, referring to
biological factors, our upbringing or our environment, thereby taking away our
responsibility. Legstrup’s response is that if we think of ourselves as selves at
all, we must take responsibility for making the demand unfulfillable. But to
think that we are to blame in this way is to go beyond any scientific or anti-
metaphysical conception of life, so there remains an inevitable conflict with sci-
ence. When it comes to the problem of determinism, Legstrup argues similarly
to Luther and Calvin that, as long as the concept of the self is kept, a person can
still be held responsible.

In Chapter 11, Logstrup refers to poetry as an ally in helping to pay atten-
tion to often forgotten features of our existence. While “[p]hilosophy can at best
make an understanding clear. Poetry can make it present”.

In the book’s last chapter, Logstrup returns to the proclamation of Jesus.
The question is whether Jesus is solely a teacher who taught us about the ethical
demand, which we otherwise can understand in purely human terms, or whether
he represented something more. The answer is that Jesus offers forgiveness to
us for our failure to respond to the other with love. Here Jesus speaks with a
particular kind of divine authority. In Legstrup, as in Christianity, Jesus here
speaks for God, and puts us in the decision situation of faith: do we believe him
to be the son of God or not?

All the rest is made sense of in philosophical enquiry and open for every
human being to understand, debate, criticize and apply.

2 Bjern Rabjerg and Robert Stern, “Introduction”, in The Ethical Demand, p. 43, see supra note
58.
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2.4.4. How Can Religious Leaders Make Use of Kierkegaard and
Legstrup?

There are several ways religious leaders can make use of Kierkegaard’s and

Loagstrup’s analysis of human existence in mobilizing against hate speech and

violence in the name of religion.

Firstly, as already outlined above, the analysis provides a set of criteria for
religious leaders to scrutinize religious teaching. Concepts such as ‘holy land’,
‘holy religion’ or ‘holy war’, for that matter, fail the test. They represent distor-
tions by absolutizing ideas that humans have thought out and put into action. By
making their own religion into an ideology, religious leaders may also be prone
to attacking adherents of other religions on the basis that they are agents of rival
religious ideologies with an aim to take over the land. The result may be reli-
gious hate speech, which denies others the right to stay and practise their reli-
gion.

Hate speech in the name of religion may in some circumstances be an un-
avoidable consequence of making religion into ideology, that is, a set of final-
ized ideas on how society should be organized as a fulfilment of religious doc-
trines. In this way, a front against the others is established. The others are por-
trayed as threats to the implementation of the ideology and should either leave
or possibly convert. In attacking, conspiracies that the others have plans to take
over the land and replace us are frequently used. An argument may be presented
that, ‘if we do not act decisively, others may do and it will be the end of us’.

Secondly, religious leaders should teach that individual responsibility al-
ways remains in religion. It is true that religious beliefs are often deeply rooted
and part of a shared culture, but an important insight of the analysis of existence
provided by Kierkegaard and Legstrup is that the decisions to relate to God in
one’s life cannot be taken once and for all. Existence is movement and decisions
must be repeated or changed on one’s own account.

An argument may be presented that non-Western cultures are prone to put-
ting the collective at a higher place than Western cultures do. However, while
respect for the elderly, a sense of belonging to the family or a clan, as well as
adherence to social norms may vary, becoming a self always includes taking
responsibility for the cultural specificities one is placed under. There is no exit
from this kind of responsibility in the life of humans if they decide to leave life
in the crowd.

Thirdly, religious leaders should engage in and refer to conversations about
the kind of universalist approach inherent to Kierkegaard and Legstrup. Philos-
ophers today have limited influence on policies and the way people think. In
many contexts, religious leaders may play more decisive roles in placing the
need for ‘soft’ Enlightenment on the agenda, that is, the need for moral
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knowledge that can challenge the way religious as well as non-religious com-
munities and movements relate to ethical issues. Fragmentation of ethics is a
dangerous route for everyone, and religious leaders should rather promote re-
spect for our shared humanity as exemplified in Kierkegaard and Legstrup than
insist on exclusively religious ethics. The decisive point is not whether one ac-
cepts any of their accounts of human existence and its inherent ethical demand,
but whether one engages with them and with similar projects in a serious and
honest conversation.

In the above reference to American philosopher Dallas Willard’s diagnosis
of Western culture, I referred to his claim that moral knowledge has disappeared.
His prescription of how moral knowledge can return, by presenting a model of
the good person, underlines the contributions to ethical thinking of Legstrup and
Levinas. They present, according to Willard, descriptions of ‘primitive personal
interactions’, attempting to describe (often overlooked) experiences of moral
obligation. Legstrup focuses on natural trust in human relationships while
Levinas focuses on the experience of the human face and of human need beyond
all classifications of the one in need. They do not make efforts of establishing
rules or general principles but leave it to the individual to mobilize their own
insight and understanding when meeting the other’s face or being called to ac-
tion by the ethical demand.”

Religious proclamation often refers to ‘good’ or even ‘holy’ persons and
tells stories of human interactions to exemplify good and evil. If Willard’s pre-
scription is right, religious leaders may play an important role in debating the
main characteristics of good persons, based on experiences and tested values.

Last, but not least, both Kierkegaard and Legstrup refer to ‘love’ as the
fundamental expression of life in humans. Their conceptions are far from any
Hollywood-style romantic cliché story. They rather represent a realistic analysis
of life without overlooking the way human selfishness and hate may distort re-
lations and even lead to deadly conflict and war.

Their understanding of life was nurtured by religion. They experienced
plenty of challenges in their own life — Kierkegaard experienced the death of all
his siblings but one brother in spite of him being the youngest, and Legstrup
experienced the breakdown of European culture during both world wars — but
kept faith in life as a gift and love as the primary expressions of life.

This may also be an important inspiration for religious leaders, to talk
about love, not only for adherents of their religion, but for humans.

3 Willard, 2018, pp. 362—63, see supra note 29.
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2.5. Religious Tolerance, Freedom, Diversity and Epistemology

There are several ethical norms that can be found in religions as well as in re-
flections on diversity and the epistemology of religion, which can help religious
leaders to confront hate speech and violence in the name of religion. I will men-
tion just a few.

According to a survey by Pew Research Center, Indians feel their country
has lived up to its post-independence ideals of creating a society where follow-
ers of many religions can live and practise freely. India’s population, at the time
of the survey of about 1.4 billion, consisted of 81 per cent Hindus, 12.9 per cent
Muslims and 2.4 per cent Christians, as well as significant groups of Sikhs, Bud-
dhists, Jains and other religions.”

The survey finds that Indians of all religious backgrounds overwhelmingly
feel free to practise their faith. They see:

religious tolerance as a central part of who they are as a nation.
Across the major religious groups, most people say it is very im-
portant to respect all religions to be “truly Indian”. And tolerance
is a religious as well as a civic value: Indians are united in the view
that respecting other religions is a very important part of what it
means to be a member of their own religious community.”

A remarkable feature discovered by the survey is that not only do most
Hindus (77 per cent) believe in karma, but so do an identical percentage of Mus-
lims. Further, 32 per cent of Christians and 81 per cent of Hindus say they be-
lieve in the purifying power of the Ganges River. However, despite sharing cer-
tain values and beliefs, members of different religious communities often do not
feel they have much in common with one another. The survey found that 66 per
cent of Hindus see themselves as very different from Muslims, and 64 per cent
of Muslims return the sentiment. While a few of the smaller communities feel
they have a lot in common with Hindus, people in the major religious commu-
nities tend to see themselves as very different from others and prefer to live with,
have friends with and marry people from their own communities. In fact, 36 per
cent of Hindus stated that they did not want to have Muslim neighbours.

While overwhelmingly expressing support for religious tolerance, most In-
dians seem to prefer segregation along religious divides. For example, 82 per
cent of Hindus say they value tolerance, but do not want interreligious marriages
of Hindu women. There is also a strong identification among Hindus of being

™ The survey was based on nearly 30,000 face-to-face interviews of adults conducted in 17 lan-
guages between late 2019 and early 2020. Neha Sahgal ez al., “Religion in India: Tolerance
and Segregation”, Pew Research Center, 29 June 2021. In the following, I render the main
points of the survey.

™ Ibid.
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‘truly’ Indian and Hindu (64 per cent) and speaking Hindi (59 per cent). These
groups also mainly support the ruling Bharatiya Janata Party (‘BJP’), led by
Prime Minister Narendra Modi (1950-), known for its Hindu nationalism. Ac-
cording to observers, the BJP’s electoral success is largely attributed to Modi’s
charisma and the politics of religious polarization and strident nationalism.”®

Based on this background, an important question is what ‘tolerance’ really
means in the Indian context. Adding to a somewhat confusing picture, according
to the survey, 65 per cent of Indians say violence between religious groups is a
‘very big problem’. How can widespread tolerance go hand in hand with the
wish for segregation and frequently occurring interreligious violence?

Religious tolerance has been defined as “the forbearance and the permis-
sion given by the adherents of a dominant religion for other religions to exist,
even though the latter are looked on with disapproval as inferior, mistaken, or
harmful”. In contrast, religious ‘liberty’ or ‘freedom’ is understood as the recog-
nition of equal freedom for all religions without discrimination. Toleration is
something a ruler can easily withdraw, while freedom is harder to cancel.”’

The concept of tolerance had its breakthrough in the European eighteenth
century Enlightenment in order to overcome religious conflicts and wars. The
Enlightenment was usually seen to include, among its defining achievements,
reason, civility, tolerance, commerce and freedom. Traditionally, research has
pointed to the role of so-called philosophes, living in Paris, who tried to change
the world with their writings, and in particular to take on the Catholic Church or
religious fanaticism to introduce a modern, scientific and philosophical ap-
proach to developing society.

Later scholarship has, however, to a degree redefined Enlightenment as an
Atlantic and not a French or Western European phenomenon with a variety of
national contexts and characteristics. The philosophy-centred research has given
way to research on the many forms of Enlightenment culture. The black-and-
white understanding of the Enlightenment as a secular and anti-religious move-
ment has given way to perceptions that stress that several religious trends played
important roles within the Enlightenment. There was a religious or Christian
Enlightenment and even a Catholic one. The Enlightenment, therefore, is now
seen as “a spectrum of many different, and even opposed, ‘lights’. The Enlight-

enment is giving way to ‘the Enlightenments’”.”®

6 Soutik Biswas, “The Secret Behind Success of India’s Ruling Party BJP”, BBC News, 2 De-
cember 2020.

77 Perez Zagorin, How the Idea of Religious Toleration Came to the West, Princeton University
Press, 2003, pp. 5-6.

® Juan Pablo Dominguez, “Introduction: Religious Toleration in the Age of Enlightenment”, in
Journal of History of European Ideas, 2017, vol. 43, no. 4, pp. 273-74.
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While there is still considerable support for the view that science, political
freedom, human rights and religious tolerance all have their origin in the En-
lightenment, some modern scholars tend to complicate this perception. They
have, inter alia, shown that the ideal of religious toleration “long preceded the
Enlightenment, that religious persecution continued in many parts of Europe
throughout the eighteenth century, and that Enlightenment thinkers not only held
a vast range of religious and political ideas but also often advanced arguments

for both tolerance and intolerance”.”

However, while Enlightenment philosophers adhered to different views on
many topics, they may all have shared a view that the principal enemy was of a
religious nature: the ‘abuse of spiritual authority’, in the words of Jean le Rond
d’Alambert (1717-1783), or ‘ecclesiastical despotism’ as Immanuel Kant
(1724-1804) called it. They were not fighting religion as such; they “rather as-
pired to reform churches and beliefs so that they ceased to be an obstacle to
political stability, social harmony, economic growth, and intellectual develop-
ment”.* In this endeavour, they were united with reform-oriented men inside
the churches as well.

In our context, it is important to note that tolerance was from its inception
a narrower concept than religious freedom. The idea of toleration was used to
differentiate between ‘enlightened, acceptable citizens and intolerable fanatics’.
Counter-Enlightenment could therefore point to their opponents being incon-
sistent, denying toleration to Catholics and advocating repression of atheists.
Religious freedom, on the contrary, was closer to how religious people in oppo-
sition to the church thought, namely that every person should be permitted to
decide on their religious views and adherence.

As illustrated by the Pew Research Center survey on India, supporting re-
ligious tolerance does not preclude Indians from supporting segregation, being
against interreligious marriages and violence between religious groups remain-
ing widespread. I, therefore, argue that religious leaders should aim at promoting
‘religious freedom’ rather than ‘religious tolerance’. Tolerance is, of course, bet-
ter than intolerance, being motivated by considerations on how to make society
more peaceful even if it is divided along religious lines. Its solution is that we
should simply accept ‘others’, while we do not have to make efforts to under-
stand them better or interact with them.

Religious freedom goes deeper. It is aligned with existential analysis as
presented above, underlining that the individual must take their own decision on
how to relate to the religious proclamation. While Enlightenment philosophers

" Ibid., p. 275.
% Jbid.
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were primarily concerned about religious institutions being subjugated to civil
authorities, religious figures such as William Penn (1644—1718) propagated “the
need to stop the persecution he and his fellow Quakers suffered at the hands of

civil authorities”.’!

There may be discerned a different attitude to religious diversity in atti-
tudes dominated by tolerance compared to attitudes dominated by freedom.
While the tolerant reluctantly accepts diversity even if they do not like the ‘oth-
ers’, those who profess religious freedom may even appreciate that in religious
matters there can be no consensus, at least not without coercion.

There are three main views on religious diversity, the pluralistic, exclusiv-
ist and inclusivist theories. While pluralist approaches state that, within bounds,
one religion is as good as another, exclusivists underline that one religion is
uniquely valuable. Inclusivist theories agree with exclusivism that one religion
has the most value but adds that others also have significant religious value.
While the concept of religious pluralism in some contexts is simply referring to
a tolerant and sympathetic view of the various religions, it can also function as
a normative principle, stating that people of different religions should be treated
the same. Religious leaders should, at least, by reflecting on religious diversity
be cautious in judging those who believe differently, also taking into account
that it may be impossible to prove that one belief is truer than others.

The question of evidence or proof adds an additional basis for religious
leaders to promote religious freedom and confront intolerance. It comes from
the fact that the epistemology of religious belief differs from other areas of hu-
man understanding. Contemporary epistemology of religion asks whether some
sort of evidentialism applies to religious beliefs, or whether we should instead
adopt a more permissive epistemology. Evidentialism says that a belief is justi-
fied only if “it is proportioned to the evidence”.** However, religious belief is
seldom if ever based on the graduation of the likeliness that the religious prop-
ositions are true based on an assessment of evidence.

Adherents of religious belief are hardly ever heard to be saying, when con-
fronted with why they believe that the evidence they base their belief on justifies,
for instance, a 60 per cent certitude, that their religion is true. Rather we believe
based on a comprehensive interpretation of life experiences, and sometimes af-
ter listening to convincing preachers. Or the situation may be like Kierkegaard
explained, there is no compelling evidence, but I mobilize my inner passion and

S Ibid., p. 278.

82

Dale Tuggy, “Theories of Religious Diversity”, in Internet Encyclopedia of Philosophy (avail-
able on its web site).

8 For a short introduction, see Peter Forrest, “Epistemology of Religion”, in Edward N. Zalta
(ed.), The Stanford Encyclopedia of Philosophy, Winter 2017 Edition, 2017.
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fulfil the leap of faith. There may also be many adherents who did not seriously
question why they believe because religion for them is more about belonging to
a community and culture than questioning the truth of their faith.

Admitting this subjective dimension to religious belief, religious leaders
should promote respect for individuals that chose differently.

2.6. Religious Dialogue and Human Rights
In confronting hate speech and violence against members of other religious
communities, religious leaders may refer to norms and practices of dialogue.
‘Dialogue’ refers to ways of meeting and interacting with those who have other
opinions, or with whom one has a conflict. It is a way of solving conflicts or at
least understanding each other better through conversations that may be more or
less structured.

Dialogue norms may vary, and even be subject to adoption in an initial
phase of a specific dialogue. The following proposal for cross-cultural dialogue
rules contains in my experience some of the most frequently referred to norms:™*

e Try on ideas. If someone expresses an idea, opinion or point of view new
to you or different from your own, try it on; try to see it from within that
other person’s perspective.

e Practise ‘both/and’ thinking. We often practise ‘either/or’ thinking, believ-
ing that ideas, situations, plans and so on can only be ‘this way’ or ‘that
way’. What happens if both ideas — more than one plan or situation or per-
spective — can be meaningful, valuable or true?

e [tis permitted to disagree, but not to shame, blame or attack another person.

e Use ‘I’ statements, speaking from your own personal experience rather
than speaking of another’s experience or generalizing about a group,
whether that group is your own or another’s.

e Take responsibility for your own learning: if there is something that you
do not understand, ask for clarification. Seek out sources of new learning.
Come to the conversation with an ‘intent to learn’, rather than an ‘intent to
control’.

e Respect confidentiality: it is good to share our learnings and experiences
from dialogue with others, but it is not permitted to share another’s story
and to name that person unless that person gives specific permission to do
SO.

o [t is allowed to be messy. Real dialogue, especially when it takes place
across various kinds of differences, will be messy — inconclusive,

8 “Suggested Norms for Cross-Cultural Dialogue”, Harvard University (available on its web
site).
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sometimes uncomfortable or unclear. Welcome the messiness as a sign of
authenticity and honesty. Practise bringing to the conversation a spirit of
compassion and flexibility.

o Step up or step back: if you are a person who often remains silent in group
conversations, step up to share your experience and perspectives. If you
are someone who often speaks in such conversations, step back to leave
space for others. Be intentional about both contributing to the conversation
and sharing the ‘air space’.

Such norms distinguish dialogue from discussions, debates or delibera-
tions. In the latter, the emphasis is on agreeing on decisions, while debates in-
volve argumentation in which two or more opposing sides on an issue make a
case for their position. Discussions are informal and unstructured conversations
without a goal to achieve specific outcomes. In dialogues, the aim may be to
agree on decisions, but it can also be a collective act of sharing and listening to
increase understanding of each other’s perspectives and positions.

2.6.1. The Messaging of the Dalai Lama and Desmond Tutu

The encounters between the fourteenth Dalai Lama, Tenzin Gyatso, and the late
Archbishop of Southern Africa Desmond Tutu were full of dialogue. Eventually,
they became friends and published a book together on how joy in life can be
achieved despite suffering and other troubles on life’s way.®

They differ vastly in their background and religious outlook. The Dalai
Lama is the spiritual leader of the Tibetan people and of Tibetan Buddhism,
travelling extensively and promoting a message of kindness and compassion,
interfaith understanding, respect for the environment and world peace. Aligned
with the approach presented in this chapter, he has been a passionate advocate
for a secular universal approach to cultivating fundamental human values. He
has lived his life in exile in Dharamsala, India.

Desmond Tutu was a prominent leader in the struggle for justice and rec-
onciliation in South Africa. In 1994, he was appointed Chair of the Truth and
Reconciliation Commission, where he pioneered new ways for countries to ad-
dress abuses, civil conflict and oppression. He was the Founding Chair of The
Elders, a group of global leaders that promotes peace and human rights. He lived
in Cape Town, South Africa.

From their different backgrounds, they had common experiences of strug-
gles against powerful adversaries. As religious leaders, they have important po-
litical functions. And they have much to say on how humans and societies can

% The Dalai Lama, Desmond Tutu and Douglas Abrams, The Book of Joy, Hutchinson, London,
2016.
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deal with issues that for most people would seem insurmountable obstacles to
progress on peace and human development. This is, however, not the point here.
The point is that they both represented a deep understanding of what connects
people of all creeds. They look to the deep respect for humanity in each person
which religious belief, at its best, can instil. Religion has opened their eyes to
what unites people on a very basic level, not to those articles of faith which may
divide them.

After all, it is, as Legstrup noted, the same human existence that religions,
as well as philosophical thinking, refer to. In recommending how people should
receive their message, they advised that:

You don’t need to believe us. Indeed, nothing we say should be
taken as an article of faith. We are sharing what two friends, from
very different worlds, have witnessed and learned in our long lives.
We hope you will discover whether what is included here is true
by applying it in your own life.%

They are outstanding persons whom religious leaders can learn and draw
inspiration from.

2.6.2. Institutionalized Dialogue, an Example From Norway

Inspiration to adhere to norms of tolerance or freedom in religious matters may
come from outstanding leaders. But it can also come from successful institution-
alized dialogue and co-operation on developing common views and fighting
hate and extremes across religious and life-view divides. I will present but one
of the many examples of such dialogue around the world, the Council for Reli-
gious and Life Stance Communities in Norway, established in 1996.%

The Council’s member communities include Baha’i, Buddhists, Christians,
Humanists, Hindus, Jews, Muslims and Sikhs. The main goals of the work of
the Council are to promote equal treatment of religious and life-stance commu-
nities in Norway and to promote respect and understanding among religious and
life-stance communities. In this way, the Council unites engagement for equal
rights, and dialogue to increase understanding between the different communi-
ties. In addition to a national council, there are local councils in seven Norwe-
gian towns.

The Council has been active on a range of political issues in education,
workplaces, health institutions, detention centres, the military and graveyards.
It is also developing common views on a number of ethical issues, such as

8 Ibid., p. x.
8 More information about the Council for Religious and Life Stance Communities in Norway is
available on its web site. All quotes in this section are from this web site.
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protection of the environment, biotechnology, gender equality, sexual harass-
ment within religious communities and the rights of refugees.

In its decision-making, the Council applies the principle of consensus, so
that the opinion of each of the members has the same weight regardless of the
size of the community. The Council can, however, make statements even if not
all members agree, making explicit which religious or life-stance communities
do not support a specific opinion. The Council provides advice and consultation
to the Norwegian government.

There are some specific features, which may have contributed to the im-
portance of the Council and made its prevention of hate speech and conflicts
between religious communities effective. First, it provides co-operation among
both religious and secular communities. Second, it provides a forum where both
majority (the Protestant Church of Norway) and minority communities can take
part on equal feet in defining and pursuing common political goals such as equal
treatment of religious and life-stance communities. Third, the Council includes
both Shi‘ah, Sunni and Ahmadiyya communities, as well as different Christian
communities, having different groups of Muslims and Christians sit at the same
table. Fourth, the Council has run projects to document and counter hate speech
and discrimination based on religion or life-views. In this way, it has increased
awareness of the problems and effectively promoted larger responsibility within
the communities to counter such practices.

Another important factor is that the Council facilitates regular meetings of
senior religious leaders. According to its own assessment,

the level of mutual knowledge, trust and cooperation established
within and supported by the Council, has proved to be an effective
tool to address sensitive issues in the field of religious pluralism
and has worked as a tool for conflict prevention in Norway among
religious and life stance communities.

2.6.3. Freedom of Religion or Belief as a Human Right

The most relevant UN instrument for the topic of this chapter is the 1981 Dec-
laration on the Elimination of All Forms of Intolerance and Discrimination
Based on Religion or Belief.*® It underlines in its Preamble that religion and
belief is one of the fundamental elements in the ‘conception of life’ of anyone
who professes either and “that freedom of religion should be fully respected and
guaranteed”:

8 Declaration on the Elimination of All Forms of Intolerance and Discrimination Based on Re-
ligion or Belief, UN Doc. A/RES/36/55, 25 November 1981 (https://www.legal-
tools.org/doc/hexdsg/).
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it is essential to promote understanding, tolerance, and respect in
matters relating to freedom of religion and belief and to ensure that
the use of religion or belief for ends inconsistent with the Charter
of the United Nations, other relevant instruments of the United Na-
tions and the purposes and principles of the present Declaration is
inadmissible [...].

The duty-bearers and potential perpetrators are, according to Article 2(1),
both state and non-state actors (“any State, institution, group of persons, or per-
son”). However, the operational provisions of the Declaration are addressed to
states, which shall “take effective measures to prevent and eliminate discrimi-
nation on the grounds of religion or belief” (Article 4(1)), “enact or rescind leg-
islation where necessary to prohibit any such discrimination” and take “appro-
priate measures to combat intolerance on the grounds of religion or other beliefs”
(Article 4(2)).

A resolution of 12 April 2011 by the UN Human Rights Council adds sub-
stantial flesh to the Declaration’s call for “effective measures”.*” The Declara-
tion has been followed up by a series of resolutions in the Council and concre-
tized in the so-called Rabat Plan of Action of 2012.°° In addition to calling upon
states to respect and protect freedom of religion or belief for all, the resolution
presents a list of eight recommended measures, including the creation of collab-
orative networks for dialogue and action in the fields of education, health, con-
flict prevention, employment, integration, media education, creating a mecha-
nism within governments to address potential areas of tension between different
religious communities and assisting with conflict prevention and mediation.

Several recommendations concern outreach to religious communities and
encouraging religious leaders to discuss within their communities the causes of
discrimination and how to counter these causes. State representatives should
speak out against intolerance and religious hatred, and criminalize incitement to
imminent violence. Other measures include education, awareness-building and
“open, constructive and respectful debate of ideas, as well as interfaith and in-
tercultural dialogue at the local, national and international levels”.

% Combating Intolerance, Negative Stereotyping and Stigmatization of, and Discrimination, In-
citement to Violence and Violence Against, Persons based on Religion or Belief, UN Doc.
A/HRC/RES/16/18, 12 April 2011 (https://www.legal-tools.org/doc/0a86d2/).

% Rabat Plan of Action on the Prohibition of Advocacy of National, Racial, or Religious Hatred
that constitutes Incitement to Discrimination, Hostility, or Violence: Conclusions and Recom-
mendations emanating from the Four Regional Expert Workshops organized by the Office of
the UN High Commissioner for Human Rights in 2011 and adopted by experts at the meeting
in Rabat, Morocco, on 5 October 2012, UN Doc. A/HRC/22/17/Add.4, 11 January 2013
(https://www.legal-tools.org/doc/oymwge/).
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These and other international initiatives endeavour to make religious lead-
ers partners in fighting religious hate speech, but the question is whether their
human rights- and state-oriented approach succeed. As referred to above, con-
servative religious leaders may acknowledge the benefits of the prohibition of
discrimination and some other human rights for their own group, but are far
more sceptical of the principled view that all human rights should be protected
for everyone — regardless of their religion or belief, ethnicity, sexual orientation
or gender identity. They may perceive international human rights as Western,
secular and alien to their faith, aiming at emancipating people from religion, not
within religion.

So how can a conversation with them on human rights start?

I think the first step should be to point to internal normative bases that
reinforce the value placed on all humans — in religions, philosophy, as well as in
human rights.

As modern scholarship has nuanced the view of the Enlightenment, point-
ing to the role of religious reformists in promoting religious tolerance and free-
dom, Samuel Moyn’s research on ‘Christian human rights’ has nuanced the view
on the role of religion in the drafting of the Universal Declaration. Conservative
Catholic and Protestant Christians had before and during World War 11 adopted
a concept of ‘dignity’ that applied to all humans and not only privileged people.
Their main motivation, according to Moyn was not to defend human emancipa-
tion in the tradition of the Enlightenment, but rather to defend a ‘reinvented
conservatism’ inspired by personalism and religion — against both liberalism and
totalitarian communism. Such ideas played, according to Moyn, a bigger part in
the drafting of the Universal Declaration of Human Rights than previously ad-
mitted. The breakthrough of human rights in its secular form, and as an expand-
ing part of international law, took place only in the 1970s.”!

Moyn’s thesis is not uncontroversial,’ but it nevertheless illustrates how
one may enter human rights from a variety of standpoints and motives, including
from conservative religion. The point is that if one starts the conversation on
human rights by introducing conceptions found in religion, which support hu-
man dignity, tolerance and freedom, one can create ownership and provide for
an open discussion. Starting from external and perceived secular norms may
close doors.

In line with this, the second step should be to ask religious leaders to do
more than UN action plans usually ask them to. They should be asked to respect

1 Samuel Moyn, Christian Human Rights, University of Pennsylvania Press, Philadelphia, 2015.

%2 See Ronald E. Osborn, “Conservatism by Other Means”, in The Hedgehog Review, 2016, vol.
18, no. 1.
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human rights by refraining from hate speech themselves and criticizing those
who do. However, they should in addition be challenged to develop their own
views on how hate speech and violence can be addressed based on broader nor-
mative bases. Part of that discussion should focus on how they can prevent reli-
gion from becoming a political front, an ideology.

From there, the conversation can take many different directions. By fol-
lowing this approach, however, the view that less religion is the solution to the
problem of religious hate speech and violence is left out. Instead, the discussion
will facilitate views on how religious leaders can be more ambitious in fighting
hate speech and teaching religious tolerance, freedom and respect for diversity.

2.7. Religion and Politics: Norms of Prudence

Few have stated the demarcation between religion and politics as clearly as Pope
Francis (1936-2025). The Pope, in a conversation on 16 March 2022 with Rus-
sian Orthodox Patriarch Kirill (1946-), told the Patriarch, who is a crucial sup-
porter of President Vladimir Putin’s aggressive war against Ukraine:

Brother, we are not state clerics, we cannot use the language of

politics but that of Jesus. We are pastors of the same holy people

of God. Because of this, we must seek avenues of peace, to put an

end to the firing of weapons. [...] The patriarch cannot transform

himself into Putin’s altar boy.”?

Kirill was elected in 2009 as the Patriarch of the Russian Orthodox Church,
which has more than 100 million followers. Orthodox Christianity is the domi-
nant faith both in Russia and Ukraine. Still, after Russia invaded Eastern
Ukraine in 2014 and then attempted the invasion of the whole country starting
on 24 February 2022, the Russian Orthodox Church has contributed to a rift
between Moscow and Kyiv and between the Russian and the Ukrainian Ortho-
dox churches.

In April 2022, Patriarch Kirill called on Russian soldiers to “love our fa-
therland [...] protect it, as only Russians can defend their country”. He described
those affected by the conflict in Ukraine as “people of Holy Russia. They are
our brothers and sisters”. He has lauded military service as “an active manifes-
tation of evangelical love for neighbours”.”*

The relationship between Patriarch Kirill and President Putin helped justify
the war. President Putin used the language of faith to support his political and
military ambitions, while Patriarch Kirill used sermons to back the campaign on

% Timothy Bella and Sammy Westfall, “‘Don’t Be Putin’s Altar Boy’, Pope Warns Russian Or-
thodox Leader”, Washington Post, 4 May 2022.

% Ibid.
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spiritual grounds, underlining Russia’s broader struggle with Western countries
that supports Ukraine and represent a decadent and God-less culture.

Patriarch Kirill’s support for President Putin’s latest war led to strong crit-
icism within his church and internationally. Nearly 300 Russian priests and dea-
cons signed an open appeal calling for a cease-fire.”” In Ukraine, more than 320
priests signed a letter accusing the Patriarch of “heresy” and “moral crimes by
blessing the war against Ukraine”.”®

The Pope’s demarcation did not imply that religious leaders should not in-
terfere in politics. Instead, he underlined that when doing so, they should use
religious language, which is a language of peace and respect for human life. He
also implied that the church must refrain from being instrumentalized by politi-
cal power.

I did not find a more to-the-point criticism of Patriarch Kirill than the one
expressed by the Pope, probably the world’s most influential religious leader.
The norms underlying his criticism are based on centuries of mistakes and strug-
gles to define the demarcation of religion versus politics.

2.8. Conclusions

There are several bases where religious leaders can find norms against religious
intolerance, hate speech and violence.

I have pointed to universalist ethical approaches inspired by religious proc-
lamation, as outlined by Kierkegaard and Legstrup. Based on their philosophical
analysis of human existence, they argue that the religious proclamation must
correspond to human existence’s structure and central features. If there exists no
correspondence, religion becomes superstition, ideology and coercion. As such,
it can lead to escalation of conflicts, abuse in the name of God and spreading of
hate against those who represent other religions or beliefs or are excluded be-
cause of ethnicity, sexual orientation or other grounds.

The risk of religion developing into intolerant ideology can be effectively
addressed by religious leaders, referring to the examples of open-minded and
dialogue-oriented religious personalities such as the Dalai Lama and Desmond
Tutu, religious traditions of tolerance, freedom and love for your neighbour, to
diversity and epistemology of religion and to examples of institutionalized dia-
logue between religions and secular life-views. They can engage in debates
about universalist ethical approaches and how to re-establish moral knowledge.

% Jeanne Whalen, “Russian Orthodox Leader Backs War in Ukraine, Divides Faith”, Washington
Post, 18 April 2022.

% “‘Don’t Be Putin’s Altar Boy’, Pope Warns Russian Orthodox Leader”, 4 May 2022, see supra
note 93.
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Religious leaders are frequently urged by the UN and other international
organizations to abide by human rights norms and to refrain from using hateful
expressions and criticize those who do. But they must also be challenged to mo-
bilize internal normative bases to fight abuse of religion.
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Jeremy Bentham’s Legacy:
A Vision of an International Law for
the Greatest Happiness of All Nations®

Jeremy Bentham (1748-1832), English Enlightenment philosopher, political
and legal reformist, coined pivotal English legal terms and created a vision of
rationally reformed legislation at the national and international levels as primary
instruments of human progress, civilization, and peace.

This study outlines Bentham’s positions on the main intellectual currents
of his time, distancing himself from what he perceived as a backward-looking
emphasis on religion and tradition as well as from protagonists of natural rights
and natural law as a basis for reforming law, government and relations between
nations. He argued in favour of carefully codified laws, based on what he per-
ceived to be a rationally and empirically sound basis, namely, the “utility prin-
ciple’ or the principle of maximization of pleasure and minimization of pain for
the largest possible number of affected persons.

Bentham’s texts on international law — including his influential An Intro-
duction to the Principles of Morals and Legislation (1789), Of Laws in General
(1782, rediscovered in 1939) and four articles dealing specifically with interna-
tional law written between 1786 and 1789 — argue in favour of the law-like qual-
ity of international law. Admitted, the ‘moral’ or ‘religious’ sanctions, as he
called them, for breaches of international law were seldom of great efficacy. But
still there was enough to international law that was law-like to let one call it law.

He defined international law as the law on inter-state relations, and pro-
posed ways to strengthen its role in preventing wars and improving inter-state
relations. His idea of codifying an international legal code also led him to see
the need for an international court able to decide on disputes between states.

This study discusses foundational concepts, the role and the limits of inter-
national criminal law, considering Bentham’s ideas and arguments about law.
His vision of international law as a vehicle for peace, replacing wars with legal

This chapter was first published as Chapter 12 of Morten Bergsmo and Emiliano J. Buis (eds.),
Philosophical Foundations of International Criminal Law: Correlating Thinkers, Torkel Op-
sahl Academic EPublisher, Brussels, 2018 (https://www.toaep.org/ps-pdf/34-bergsmo-buis/).
The author extends his gratitude to Natalia M. Luterstein and Martin H. Barros for very useful
comments and observations during the final revision of this text.
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decisions, is part of his legacy. In situations where peace fails, however, Ben-
tham’s zeal for perfecting and codifying laws as well as subjecting judicial pro-
cesses to the test of efficiency and the principle of utility may also be of lasting
relevance. These ideas may have a bearing on contemporary discussions about
effects and justification of international criminal law and the prosecution of in-
ternational crimes.

Bentham was influenced by Enlightenment thinkers, as well as by his op-
position to William Blackstone (1723-80), famous law professor and teacher of
English common law. His ideas have been influential up to the present, including
on important thinkers such as John Stuart Mill (1806—1873), John Austin (1790—
1859), and the pivotal twentieth-century legal positivist H.L.A. Hart (1907—
1992).

While many took inspiration from Bentham’s framing of legal concepts,
his rejection of natural law and scepticism towards unwritten law, fewer fol-
lowed him in his idealistic vision that a world guided by law would be a world
without war. However, this may be his most important and lasting contribution.

3.1. Introduction

Jeremy Bentham coined terms like ‘international law’, ‘codification’ of unwrit-
ten laws, and ‘maximization’ and ‘minimization’ of happiness and pain, respec-
tively. He developed a range of proposals for reform of the way England and
other states at his time were governed, on how to improve the ways laws were
drafted and enacted, on how to effectively fight corruption in government, and
on how to improve penitentiaries, the care for poor people, and the overall func-
tioning of the economy. He even spent time in Russia in 17861787 to influence
the reform-minded Empress Catherine II, though with little success.

Even though many of his ideas became influential at his time — in European
countries like France, Spain, Portugal, and in several American countries — Ben-
tham remained frustrated by his lack of success in efforts to gather support for
reform in his native England. The rejection of his proposal for a model prison,
the ‘Panopticon’, by the English government in 1803 was a serious disappoint-
ment. After Parliament had adopted his plan in 1794, he had drafted thousands
of pages of detailed plans for a prison that, in his view, would lead to less suf-
fering among the inmates, rehabilitation of criminals, and more happiness for
the society.

Bentham scholars maintain that his frustration with the government’s re-
jection of his prison plan was pivotal in leading him to adopt ideas of representa-
tive democracy in the years after.! Long before this experience, however,

' There exists, though, different views on what led Bentham to become a political radical, cam-
paigning for abolition of the British monarchy and the House of Lords, the replacement of the
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Bentham as a young law student was initially reacting to what he perceived as
lack of consistence and accessibility of England’s legislation, which often ex-
isted only in the form of customary laws presented by lawyers, prosecutors and
judges in unpredictable ways. He argued that for law to become a tool for im-
proving society and preventing crime, it had to be codified based on sound prin-
ciples, and foremost among them, the ‘principle of utility’.

After the government rejected the Panopticon and other reform proposals,
Bentham realized that legislators did not always care for the well-being of soci-
ety, but rather for their own interests and the interests of a group of benefactors.
His democratic breakthrough seems to have come from his realization that those
in power were informed by ‘sinister interests’, rather than by the utility principle.
He first applied the concept of sinister interest to the legal profession and then
to the political establishment to explain their interest-based resistance to legal
and political reform.

Even though Bentham found the task of legislating too complex for ordi-
nary people, he considered that they (including women) should have a final say
over who would represent them in drafting laws that benefitted society. It would
also follow that people had to be given the option to scrutinize the way the gov-
ernment and the Parliament operated to make informed choices among candi-
dates.

This is how Bentham the ‘legal reformer’ (the ‘Enlightenment Bentham’
of the eighteenth century) and Bentham the ‘democrat’ (the ‘radical Bentham’
of the nineteenth century) are connected. To legislate well is for expert legisla-
tors to accomplish; often based on proposals from external experts like himself.
However, if legislators did not have the well-being of the people in mind, the
people should have the power to replace them.?

As important as his utilitarian-based legal and political reform proposals
were, Bentham had much more to offer. He was not only a legal and political
reformist, but contributed to defining new foundations of ethical and legal phi-
losophy (‘jurisprudence’), as well as presenting influential ideas in political sci-
ence, philosophy of language and logic.

Much inspired by progress in the natural sciences at his time, Bentham
considered his own efforts of developing and applying foundational principles
of legislation and morals as parallel to developments in physics and medicine.

common law with a codified system of law, the ‘euthanasia’ of the Anglican Church, and for
universal franchise. The influence of James Mill (1773-1836), John Stuart Mill’s father, and
other liberals may also have played an important role. For a detailed account, see Phillip
Schofield, Utility and Democracy: The Political Thought of Jeremy Bentham, Oxford Univer-
sity Press, 2006, Chapters 5-6.

2 See ibid., p. V.
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His main contribution would be to lay out the details of the “principle of utility’
in law and politics, as he outlined in his most known work, An Introduction to
the Principles of Morals and Legislation (1789).

It could be said that Bentham devoted the first part of his long career as
philosopher and publicist to developing proposals for reform of legislation, de-
tecting obstacles for sound reforms to be implemented, and devising strategies
to overcome them. From the second decade of the nineteenth century, he devoted
much of his attention to proposals for democratic reform in England. During the
same period, he also developed extensive contacts with legislative authorities in
a range of countries to promote a rationalized code of law which could serve as
a model for all nations with liberal opinions.

The present chapter outlines some of Bentham’s main ideas, and applies
them to contemporary debates about the foundations of international criminal
law. Benthamite concerns may — even though international law of his time was
lacking important characteristics of current international criminal law — still
have some bearing on current debates and efforts to develop sound foundations
of this branch of international law, and strengthening consensus on both the legal
norms and the institutions established to uphold them, such as the International
Criminal Court (‘ICC’).

3.1.1. The Principle of Utility

Bentham formulated the ‘principle of utility’ in 1769 while he was still a young
man. Among those he took inspiration from were contemporary philosophers
such as Claude-Arien Helvétius (1715-1771), David Hume (1711-1776) and
Joseph Priestley (1733—1804). According to the principle, the greatest happi-
ness of the greatest number is the only proper measure of right and wrong and
the only proper end of government. In Bentham’s mind, however, even if the
fundamental goal for the science of legislation and politics was fixed, the sci-
ence itself was complex. To succeed, one must constantly consider information
and ideas as to how the defined end might best be achieved.*

Until his death, Bentham remained convinced that the principle of utility,
along with supporting principles, constituted sufficient foundation for a scien-
tific approach to morals, legislation and politics.

His faithfulness to moral reasoning based on this principle is well illus-
trated by his acting in the last hours of his life. On 6 June 1832, he said to a

*  The first edition of the book was printed in 1780, but published only in 1789. A new version,
corrected by the author, was published in 1823: Jeremy Bentham, An Introduction to the Prin-
ciples of Morals and Legislation, printed for W. Pickering and E. Wilson, London, 1823.

4 See James Steintrager, “Bentham”, in Geraint Parry (ed.), Political Thinkers, Vol. V, Routledge,
London, 2004, p. 110.

Publication Series No. 47 (2025) — page 90



3. Jeremy Bentham’s Legacy: A Vision of an International Law
for the Greatest Happiness of All Nations

friend that was with him, “I now feel that [ am dying; our care must be to mini-
mize the pain. Do not let any of the servants come into the room, and keep away
the youths; it will be distressing to them and they can be of no service. Yet |
must not be alone; you will remain with me and you only; and then we shall
have reduced the pain to the least possible amount”.> Not much happiness was
achievable at such a moment; however, making efforts to minimize the pain was
still within Bentham’s power.
Bentham introduced the “principle of utility’ in the form of a metaphor:

Nature has placed mankind under the governance of two sovereign

masters, pain and pleasure. It is for them alone to point out what

we ought to do, as well as to determine what we shall do. On the

one hand the standard of right and wrong, on the other the chain of

causes and effects, are fastened to their throne. They govern us in

all we do, in all we say, in all we think: every effort we can make

to throw off our subjection, will serve but to demonstrate and con-

firm it. In words, a man may pretend to abjure their empire: but in

reality, he will remain, subject to it all the while. The principle of

utility recognises this subjection, and assumes it for the foundation

of that system, the object of which is to rear the fabric of felicity

by the hands of reason and of law. Systems which attempt to ques-

tion it, deal in sounds instead of sense, in caprice instead of reason,

in darkness instead of light.®

A few comments will have to suffice to put this introduction of one of the
most important principles ever proposed in moral and legal philosophy into con-
text. Firstly, it should be noted, as is not always done, that Bentham explicitly
states, immediately after this introduction, that “enough of metaphor and decla-
mation: it is not by such means that moral science is to be improved”.” Even
though the introduction is illustrative and pictures the principle of utility well, it
may also be misleading if taken as a precise account of the new science Bentham
aimed to develop.

Among Bentham’s vast body of work, such metaphoric texts are rare. He
sometimes admits that his writings are too detailed, dry and long to attain a large
readership. However, sciences of morals and legislation deal with highly com-
plex subject matters and must necessarily be detailed and complex themselves.®

> Quoted from Francis Charles Montague, “Introduction”, in Jeremy Bentham, 4 Fragment of
Government, The Lawbook Exchange, Ltd., Clark, 2001, p. 14.

¢ Jeremy Bentham, An Introduction to the Principles of Morals and Legislation, reprint of 1832
edition (see supra note 3), Clarendon Press, Oxford, 1876, pp. 1-2.

7 Ibid., p. 2.

8 According to Bentham scholars, this might be one of the reasons for a seeming paradox: alt-
hough Bentham became influential in his time and continues to be so, most of his texts remain
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Secondly, in a note in the 1823 edition of An Introduction to Principles of
Morals and Legislation, in which the introduction appears, Bentham indicates
that the terminology might be improved. The ‘principle of utility’ should instead
be named ‘greatest happiness or greatest felicity principle’. The principle states
that “the greatest happiness of all those whose interest is in question” is “the
right and proper, and only right and proper and universally desirable, end of
human action: of human action in every situation, and in particular in that of a
functionary or set of functionaries exercising the powers of Government. The
word utility does not clearly point to the ideas of pleasure and pain as the words
happiness and felicity do”.’ For some, Bentham contends, the use of the word
utility had therefore made acceptance of the principle harder.

It then follows that Bentham would, for pedagogical reasons, prefer to refer
to his main principle as the ‘principle of happiness or felicity’. However, since
in the history of philosophy, Bentham is perceived as a chief proponent of utili-
tarianism — which is derived from the word ‘utility’ — I will nevertheless stick
to the terminology of the original version of the book.'’

Thirdly, it should be noted that Bentham claims that the sovereign masters,
pain and pleasure, both as a matter of fact, govern us in all we do, and as an
ethical and legal foundational principle, ought to or should govern us in all we
do. The principle both functions as a description of human nature — humans are
creatures that minimize pain and maximize pleasure by their actions — and as a
prescription tool on how each human being should act. Some have argued that
Bentham in this way departs from David Hume, who in the third part of his
Treatise of Human Nature (1739—1740) argues against moral rationalism by

(13952

showing that transition from premises whose parts are linked only by “is” to

conclusions whose parts are linked by “ought” are “altogether inconceivable”.""

In explaining Bentham’s position, the above-mentioned metaphorical char-
acter of the text should be kept in mind.'? More important, however, is

unread. That may be because they often discuss, in much detail, the application of the principle
of utility in different realms, and many of the controversies he engaged in are long forgotten.
Many of his texts also went unpublished, or were published long after they were written. How-
ever, new and improved editions of some of his lesser known, but high-quality texts in the
Collected Works of Jeremy Bentham may improve this situation. For more information on the
Collected Works of Jeremy Bentham and the Bentham Project, see the web sites of Oxford
University Press and the Bentham Project, University College of London, respectively.

Bentham, 1823, p. 1, see supra note 3.

It should also be noted that Bentham kept the original terminology in the revised version of the
book, despite the difficulty in comprehension.

""" David Hume, 4 Treatise of Human Nature, Book II1, Part I, Lewis Amherst Selby-Bigge (ed.),
Clarendon Press, Oxford, 1888, p. 469.

12 See Steintrager, 2004, p. 17, see supra note 4.
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Bentham’s clarification of the epistemological status of the principle in his fur-
ther explication. The principle is not susceptible to “any direct proof”, he main-
tains, because any such proof must start somewhere. That which “is used to
prove everything else, cannot itself be proved: a chain of proofs must have their
commencement somewhere. To give such proof is as impossible as it is nee-
dles”.”?

Bentham holds that the principle nevertheless can be shown to “be a right
principle to be governed by, and that in all cases, it follows from what has been
just observed, that whatever principle differs from it in any case must necessarily
be a wrong one”.'* One of the principles opposed to the principle of utility is the
‘principle of asceticism’. Bentham’s strategy is to show that this principle, as
well as another opposing principle, the ‘principle of sympathy and antipathy’, is
either impossible to apply consistently or “at bottom but the principle of utility
misapplied”. In contrast, the “principle of utility is capable of being consistently
pursued; and it is but tautology to say, that the more consistently it is pursued,
the better it must ever be for human-kind”."?

The ‘principle of sympathy and antipathy’ is, according to Bentham, hardly
a principle at all. It is rather “a term employed to signify the negation of all
principle”. It means approving or disapproving of “certain actions, not on ac-
count of their tending to augment the happiness, nor yet on account of their
tending to diminish the happiness of the party whose interest is in question, but
merely because a man finds himself disposed to approve or disapprove of
them”.'® In criminal proceedings, this principle boils down to approval or dis-
approval by way of your feelings: “If you hate much, punish much: if you hate
little, punish little: punish as you hate. If you hate not at all, punish not at all”."’

Bentham admits, though, that sympathy or antipathy may be a motive or
cause of an act. This must, however, be distinguished from the evaluation of the
moral character of the act. Some acts which were motivated by sympathy may
have bad effects, while acts committed based on antipathy may have good ef-
fects. Such sentiments can therefore never be a right ground of action.

Arguing thus, Bentham attempts to show that the “only right ground of
action, that can possibly subsist, is, after all, the consideration of utility which,

3 Bentham, 1876, p. 4, see supra note 6.
4 Ibid., p. 8.

15 Ibid., p. 13.

1o Ibid., p. 16.

17 Ibid., p. 17.
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if it is a right principle of action and of approbation [in] any one case, is so in
every other”.!s

In conceding that there does not exist any direct proof from psychological
to moral hedonism, Bentham respects Hume’s argument that what ‘ought’ to be
done cannot be deduced from what ‘is’ done. This lack of direct proof, is how-
ever, compatible with what John Stuart Mill later termed ‘indirect proof’. Both
Bentham and Mill, who was one of the main heirs of Bentham’s utilitarianism,
held that ‘is’ and ‘ought’ could be connected in a practical and psychological
sense in the minds of humans.

In the words of another of the great architects of utilitarianism, Henry Sidg-
wick (1838-1900), “no cogent inference is possible from the psychological gen-
eralization to the ethical principle, but the mind has a natural tendency to pass
from the one position to the other: if the actual ultimate springs of our volition
are always our own pleasures and pains, it seems prima facie reasonable to be
moved by them in proportion to their pleasantness and painfulness, and there-

fore to choose the greatest pleasure or the least pain on the whole”."”

For Bentham, Hume’s distinction between ‘is’ and ‘ought’ was important
as an argument for the uncertainty of all knowledge. All statements can only
admit of degrees of probability. There is no certainty in human knowledge, nei-
ther in jurisprudence nor in the natural sciences. This is an important point for
Bentham. As H.L.A. Hart put it, Bentham “believed that, in general, tyranny and
oppression in politics were possible only where claims to infallibility of judg-
ment were presumptuously made and stupidly conceded. It was necessary to
oppose to these arrogant claims the truth that all human judgment, ‘opinion’, or
‘persuasion’ is fallible”.?

This view on the fallibility of all human knowledge became important in
the further development of liberal thought. Mill in his famous book On Liberty
(1859) maintained that because human judgments are fallible, freedom of
thought and discussion are necessary to let the best arguments win. The view
contains important incentives for democracy and rule of law, since it holds that
any government who suppresses free thought and speech implicitly acts in con-
travention of the nature of human knowledge.

8 Ibid., p. 23.

' Henry Sidgwick, The Methods of Ethics, 7th ed., Macmillan and Company, Ltd., London, 1907,
p- 42.

2 H.L.A. Hart, “Bentham: Lecture on a Master Mind”, in Robert S. Summers (ed.), More Essays
in Legal Philosophy: General Assessments of Legal Philosophies, Basil Blackwell Publishing,
Oxford, 1971, p. 31. Hart, however, criticizes Bentham’s position on why the claim to infalli-
bility is always false, pointing to Bentham’s limitations as a philosopher (pp. 31-32).
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In sum, Bentham neither presented the principle of utility as self-evident
nor possible to prove. His strategy was rather to show that competing principles
failed, and that it was a reasonable principle given how humans are motivated
to act. In any case, no principle or judgment are infallible, and to pretend so
leads to tyranny and oppression.

This leads to my fourth and final comment, namely that Bentham explicitly
explains that the principle of utility accounts for all kinds of actions, including
“not only of every action of a private individual, but of every measure of gov-
ernment”. It should be used both to “censure” existing legislation — to assess
whether it tends to augment or diminish the happiness of affected parties — as
well as to be applied by lawmakers to ensure that new legislation produces over-
all “benefit, advantage, pleasure, good, or happiness” (which are but a few of
the words that Bentham used to describe his approved end goal).”!

In Bentham’s system of law, the civil code is of the greatest importance for
maximizing happiness. This field of law is concerned with the distribution of
rights and duties (or benefits and burdens), and should maximize the four sub-
ends of utility: subsistence, abundance, security, and equality.

To function well, however, civil law must be supported by a well promul-
gated and effective implementation of ‘penal law’. The purpose of ‘penal law’,
which can impose sanctions or punishment for certain acts which, because they
tend to diminish happiness, are classified as offences, is to give effect to the civil
law.

A state must also have a ‘constitutional code’, which is concerned with the
powers, rights, and duties of public officials, and their modes of appointment
and dismissal. Also, in this context, penal law plays an important role in giving
effect to relevant parts of constitutional law. The penal, civil and constitutional
law together form ‘substantive law’, which is again given effect by the ‘adjec-
tive law’, or the law of judicial procedure. There is also the ‘law concerning the
judicial establishment’, which gives effect to the adjective law.

All these branches of law should, according to Bentham, be designed to
augment happiness and diminish pain for all affected parties.

3.1.2. The Relevancy of Bentham’s Philosophy

It might be apt, at this stage, to comment on the question of the relevancy of
Bentham’s thought to contemporary discussions of the foundational questions
of international criminal law.

As a starting point, it should be noted that, for Bentham, there were no
doubts about the relevance of the principle of utility and other utilitarian

2 According to Hart, Bentham gave altogether 58 synonyms for ‘pleasure’, see ibid., p. 24.
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principles for assessing any legal system, including criminal law. To assess leg-
islation in terms of its effects on society or for certain groups of society has
become standard, not solely because of Bentham, although utilitarianism has
certainly played its part in promoting the use of consequentialist criteria.

In contemporary discussions about the role and effect of international crim-
inal law, utilitarian criteria are referred to such as in discussions about the effects
of international or national prosecutions of core international crimes for the
peace and/or the overall well-being of societies affected by the crimes as well
as for categories of affected persons, such as victims, witnesses, suspects, and
accused.

In many areas, Benthamite concerns have proved influential in the way
societies perceive how legislation should be formed and applied. Relevant ex-
amples include:

1. Frequent use of utilitarian justifications of, and prescriptions on, the role
of criminal law and punishment in terms of achieving positive effects for
society;

2. Utilitarian-based demand for equality of everyone before the law, includ-
ing women who are often provided less protection by the law, and govern-
ment agents, who often remain above the law; and

3. Utilitarian-based arguments for the importance of clarity and simplifica-
tion in legal language. For law and punishment to be successful in prevent-
ing crime, and thereby diminishing pain and augmenting happiness, the
law has to be understood by ordinary people and punishment has to be
meted out in proportion to the gravity of the crime in a comprehensible
way.

A study of how Bentham reasoned about such topics may yet deepen our
understanding of them, and strengthen our ability to argue in favour of sound
principles. That is not to say, of course, that he should function as a moral arbiter
or authority of what is good or bad in contemporary international criminal law
and in the way international or national jurisdictions apply that branch of law.

A more constructive way of making use of Benthamite concerns would be
to take inspiration from them to question the soundness of practices, values and
ideas inherent in international criminal law. In providing answers to such ques-
tions, the foundations of international criminal law may be strengthened.

There are also other relevant aspects of Bentham’s thinking, such as his
criticism of the concept of ‘natural rights’ and his analysis of systemic corrup-
tion of the legal profession. He also presented a vision of an international legal
order, including the establishment of a world court, to secure peace and co-op-
eration among states.
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Whole new fields of international law have come into existence since Ben-
tham’s times, such as international human rights law, international humanitarian
law, and international criminal law. However, his reasoning on the law-like char-
acter of international law and its role in promoting overall happiness and pre-
venting war might still be of relevance for contemporary debates about the status
and role of international law.

Due to his own frustration with the English government and other govern-
ments that did not follow-up on reforms, Bentham also delved into strategic
questions: how to promote reform ideas when faced with powerful groups that
could lose benefits if reforms where enacted. His thinking on such issues may
still have something to offer in a contemporary context.

Despite Bentham’s frustrations over reluctant governments, he became in-
creasingly influential in his own time and remains so in current times.** He in-
spired, inter alia, prominent political and legal philosophers such as Mill, Austin
and Hart. Utilitarianism remains an important branch of contemporary ethical
philosophy, and legal positivism remains among the main strands of contempo-
rary legal philosophy. Both have borrowed heavily from Bentham’s ideas.

There is certainly much to question and criticize in Bentham’s thinking. I
maintain, however, that there is also a lot to take note of and make use of in
improving democratic institutions and legislation; both on the national and the
international level.

In short, I find Bentham and Benthamite concerns especially relevant to
modern discussions on the philosophical foundations of international criminal
law in five aspects:

Firstly, he presented comprehensive ideas about the civilizing functions of
law, including criminal law, and which conditions law must meet to fulfil such
functions. He was very much aware of the negative aspects of laws — for instance
in restricting human freedom and inflicting pain and suffering on those who
were subject of lawful punishment. Based on such considerations, he contended
that legislation had to be designed well and be based on sound principles to
maximize overall happiness. Institutions had to be redesigned bearing these con-
cerns in mind. Reforming and improving legislation and practice is an ongoing
process, and will never end.

Secondly, his thinking and visions about international law as a tool to pre-
venting wars and improving inter-state relations. His idea of codifying an inter-
national legal code also led him to see the need to establish an international court

2 Like few other philosophers, Bentham experienced the forming of a ‘sect’ of followers, estab-
lishing their own magazine, The Westminster Review, founded in 1823; and the establishment
of a university by inspiration of his ideas, the London University College, in 1826.
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able to decide on disputes between states. He did not develop the foundations
for international criminal law as such, but he clearly depicted needs for sanc-
tioning violations of international norms by representatives and even heads of
states. This means that some conditionality was inherent in Bentham’s thinking
when it comes to the sovereignty of states.

Thirdly, his thinking about creating conditions conducive of reforms and
improvements of legislation may have valid points for contemporary efforts to
build wider consensus on the practice of international criminal law. Politiciza-
tion, corruption and other forms of failures of legal practice may weaken popular
and state support for both the norms of international criminal law as well as their
application. Bentham may provide useful ideas on how to overcome obstacles
to reform and mobilize wider support of the norms.

Fourthly, Bentham may provide useful ideas for contemporary discussions
on how to reform and develop further international criminal law to protect the
most important values of humanity. He emphasized that reforming legislation
should be based on a principled approach, evaluating the result or consequences
of legislation in terms of protecting the well-being of the greatest number. It may
be argued that, so far, international criminal law has mainly been developed as
an ad hoc response to situations of massive crimes, and only a few states have
been influential in forming it. As part of a systematic approach, more states
should be invited to join discussions on how to further develop international
criminal law, providing it with greater authority. An important part of the dis-
cussion should be to systematically identify the most important values of hu-
mankind to be protected by the law.

Fifthly, it is part of Bentham’s strategy of influencing legislation that if he
succeeded in one country, that country could serve as a model for legislation in
other states. Transposed onto the role of contemporary international criminal
law, the complementary principle of the Rome Statute may serve exactly that
function. It may lead to reforms strengthening national jurisdictions because
functioning states prefer to be able to prosecute crimes themselves and avoid
interference by the ICC.*

In this way, the Rome Statute may serve as a model for national legislation
and over time build capacity at the national level to prosecute core international
crimes. This may even be the most important function of international criminal

2 Articles 17 and Article 53(2)(b) of the Rome Statute of the International Criminal Court (‘ICC
Statute’) define the principle of complementarity. The complementary nature of the ICC is
stated in the Preamble of the ICC Statute, 17 July 1998 (https://www.legal-tools.org/
doc/7b9af9/):

The International Criminal Court established under this Statute shall be complementary
to national criminal jurisdictions.
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law and the ICC, since the beneficial influence on society of national prosecu-
tion of grave crimes tends to be larger than the influence of more distant inter-
national prosecution. Bentham may have applauded such an outcome, since for
him the most important function of law is to influence society by producing
maximum happiness and minimum pain. He would think that this could be done
better domestically than internationally.

In this view, the ICC would be a successful institution if it were able to
influence national jurisdictions effectively to genuinely prosecute international
crimes, leaving few cases for the institution itself to deal with.

3.2. Bentham’s Intellectual Profile

Bentham came from a family of lawyers. Both his father and grandfather were
lawyers working in London. His father intended for him to follow and surpass
them as practising lawyers. However, Bentham was not an impressive speaker,
and he was not impressed himself by the state of English laws at the time. Rather
than making money by practising law, he turned to a study of what the law might
be or how it could be improved.

What was so frustrating with the English laws of his time? In his first book,
A Fragment on Government (1776), Bentham distinguishes between the ‘Ex-
positor’, who explains “to us what, as he supposes, the Law is”, and the ‘Censor’,
who observes “to us what he thinks it ought to be”.** The book is a critique of
Blackstone’s Commentaries on the Laws of England (1765-1769). Bentham
saw in Blackstone, who was a celebrated authority on English law at the time, a
representative of a widespread and damaging attitude, namely, that the increas-
ing crime rate in the country had nothing to do with the state of its laws.

There were other problems with Blackstone, according to Bentham, but the
main point seems to be that in his exposition of England’s laws, he did not see
the need for reform. Bentham was, in the words of Bentham scholar James
Steintrager, convinced that “the confusions, uncertainties and obscurity of the
penal law and its enforcement were causing the increasing crime rate which he
saw afflicting the country”.”’

Blackstone’s commentary contained another important fallacy. Its consti-
tutional theory was inspired by John Locke (1632—1704), and referred to ficti-
tious entities such as ‘state of nature’, ‘social contract’ and ‘natural rights’. Ac-
cording to Bentham, these were dangerous fictions, which could easily result in
violent and anarchical revolutions.

2 Jeremy Bentham, in F.C. Montague (ed.), A Fragment on Government, The Lawbook Ex-
change, New Jersey, 2001 [1776], p. 98.

# Steintrager, 2004, p. 15, see supra note 4.
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England experienced at Bentham’s time rapid social changes due to the
industrial revolution and socio-economic upheaval. For many observers, these
rapid changes were an important part of explaining the increasing crime rate.

For Bentham, however, the emphasis was not on social problems but on
the lacking quality of England’s penal laws. They were a wholly unsystematic
mix of customs and (often badly) codified laws. In his own copy of 4 Fragment
on Government, Bentham wrote that “this was the very first publication by
which men at large were invited to break loose from the trammels of authority

and ancestor-wisdom in the field of law”.?

Bentham’s recipe for solving the problems was first and foremost legal re-
form; and then, secondly, political reform. He grew up in an era in which the
natural sciences were making rapid strides, both in theory and in their applica-
tion. His vision was to remedy the problems and conflicts of his day, by imitating
the methods of the natural sciences. Like Newton had succeeded by founding
on “a single law a complete science of nature”, Bentham thought he had found
“an analogous principle capable of serving for the establishment of a synthetic
science of the phenomena of moral and social life”.?”

He thought about himself as a reformer who was destined to introduce a
new scientific approach to the reform of penal codes — both in England and in
any other country. He was the Newton of the moral and social sciences. His
reform ambitions were not confined to England: “That which is Law, is, in dif-
ferent countries, widely different: while that which ought to be, is in all countries
to a great degree the same. The Expositor, therefore, is always the citizen of this
or that particular country: the Censor is, or ought to be the citizen of the
world”.?® His global ambitions are evidenced by his active promotion of reform
proposals in a number of countries in Europe and America.

This self-asserting belief that by applying the principle of utility, he could
reshape legislation in any country and thereby solve their main social and polit-
ical problems, providing maximum happiness for the largest number, of course
led to criticism. Even some of his followers, such as Mill, described him as ‘one-
eyed’, lacking experience, and being overly rigid in his insistence on having
discovered an Archimedean point.”’

% Quoted from ibid., p. xi.

2" Elie Halévy, The Growth of Philosophic Radicalism, trans. by Mary Morris, Beacon Press,

Boston, 1955, p. 3.

Bentham, 2001, p. 98, see supra note 24.

¥ John Stuart Mill, “‘Bentham’, Essays on Ethics, Religion and Society”, in John M. Robson
and F.E.L. Priestley (eds.), The Collected Works of John Stuart Mill, Vol. X, University of
Toronto Press, 1969, p. 94 and pp. 77-115 in general.

28
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However, there is much that points otherwise. From his inspiration from
natural sciences, there is certainly a great deal of optimism. He realized, how-
ever, that morals and legislation are much more complex than natural sciences.
He also knew, despite his programmatic declaration of psychological hedonism,
that human nature is complex. He was aware of difficulties which stood in the
way of his project, such as men not having a “clear view of their own interest”.
Religion, superstition and fictions could lead men astray from reason and their
own best interest.

The science of calculating which legal norms or individual actions would
provide maximum happiness and minimum pain is not an easy one. It can hardly
be a quantitative science as indicated by such terms as ‘felicity calculus’. It
might be that Steintrager is close to the truth when he says that Bentham, above
all, “found the principle of utility attractive because of its heuristic nature. The
principle of utility was meant to generate a system, but it was intended to be an
open system, one characterized by flexibility and development through the me-

dium of rational discourse”.*

Regardless of how Bentham is portrayed, the focus in our context should
be on what is constructive and worth taking seriously today. His reaction to in-
creasing crime rates in England at his time might have been one-sided. His op-
timism that he could achieve similar gains as Newton had done in natural sci-
ence by applying the principle of utility may have been naive. However, his
insistence that legislation should serve the well-being of the many, not only of
the rulers, or the lawyers, or other groups that benefitted from imperfect legis-
lation, is a sound one.

3.2.1. The Misery of Bad Legislation and Its Healing

Bentham seems to have been convinced that there was more serious crime in
England than in any other country in Europe.>' The consequence of this situation
was increasing unhappiness for an increasing number of victims, culprits, and
for a large part of the population who suffered from an atmosphere of insecurity.
For Bentham, this picture of his motherland was distressing because he believed
that a lot of this unhappiness was unnecessary.

Even though extreme poverty and socio-economic upheaval was partly to
be blamed for the high crime rate, weaknesses in legislation and juridical praxis
was a more important factor. Legislation could be compared with medicine. It
was, however, an art and science of healing on a grand scale, namely, of healing
the whole body politic.

0 Steintrager, 2004, p. 11, see supra note 4.

31 1 base the outline in this section on Steintrager’s reading of Bentham, based on extensive con-
sultation of unpublished manuscripts.
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In England, Bentham contended, men often committed crimes because
they did not know that their actions were criminal. Even if they did know, the
penal sanctions anticipated were often too lenient to deter them or the applica-
tion of sanctions was uncertain. Heinous crimes went unpunished or were only
subject to minor sanctions while small illegal acts could be punished with se-
verity. Acts which were rightly classified as crimes were punished without con-
sidering the nature of the crime or its circumstances.

There were several other problems, such as overly technical and unneces-
sarily complicated rules of evidence. The rules of procedures led to cases taking
years to be finalized, while high fees and taxes prevented just treatment for many.
Another problem was that the rights and duties of the citizens were not well
defined, and the law was not properly promulgated. A systematic problem was
that the access to judgments that functioned as precedents was often difficult.
Such precedents were often collected in books written in Latin and therefore
inaccessible to anyone except judges and lawyers.

There was therefore no way in which the public could know what the law
was. The legal status of an act was unclear since precedents often were incon-
sistent with one another.

Bentham’s vivid critical exposé of the state of England’s legislation at his
time may at some points resonate with the current state of legislation and legal
practice in parts of the world. His proposals for how to remedy the deficiencies,
may at several points remind of some of the steps proposed by current legal
reform movements and human rights groups.

Some of the steps Bentham proposes are obvious — such as easing access
to legislation, organize and systematize legislation in reasonable and under-
standable terms, improve rules of procedure and evidence so that cases can be
decided within reasonable time, and so on — while others are subtler and sophis-
ticated.

In this chapter, I will refer only to a few of his most important proposals
and analyses. It is pertinent to mention, however, that even if Bentham thought
of legislative reform — based on the principle of utility — as being of primary
importance in remedying the dismal state of crime in England, he did not think
that even the best legislation could completely solve the problems. Even though
he was a rationalist in the sense that he believed humans apply reason in choos-
ing to perform acts that promote their own best interests (happiness), he realized
that there were plenty of passions and delusions that could lead humans astray.

He did, however, believe that crime could be reduced substantially by cod-
ifying law and systematically promulgating it. Law statutes should be made so
anyone of ordinary intelligence could discover with relative ease which actions
constituted crimes. He had high ambitions for the completeness possible for
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penal law, stating that it should contain “no terra incognitae, no blank spaces”.
It should be divided into sections so that individuals involved in certain activi-
ties can have access to a digest of relevant laws.

To succeed in reducing crime, Bentham argued that there was a need of a
rational system of classifying offences. In the works of Blackstone and other
legal authorities of his time there was no classificatory system to be found. The
result was that their writings were as confused and complicated as the common
law itself. Instead branches of law had to be divided into two parts and “then
each of those parts into two others; and so on”. In this way a detailed and accu-
rate map of the law may be achieved.

3.2.2. Bentham’s Concept of Law

The misery of legislation had, however, a deeper cause in the way language
function in legal texts. Scholars mostly agree that Bentham’s theories about law
and legal language is among his most original thought.*?

His view on law is dependent on his understanding of the concept of ‘hu-
man liberty’, which is founded in the liberal tradition. According to this thinking,
liberty is absence of restraint and interference from society and rulers. To the
extent that one is not hindered by others, one has liberty and is free. There has
never been a natural state of freedom, according to Bentham, and since people
have always lived in society there is nothing like a ‘social contract’. However,
in society there is a distinction between public and private life. Liberty as non-
interference by the society or the rulers is morally good since it is reflecting the
greatest happiness principle.

Due to his view on liberty, Bentham followed Thomas Hobbes (1588—1679)
in viewing law as ‘negative’. Based on the principle of utility, liberty must be
positive because it provides happiness, while law is negative since it restricts
liberty. It follows that the control which the state exerts by legislation must be
limited to maintain individual freedom.

Law is nevertheless necessary to social order, and good laws, promoting
happiness and well-being to the greatest number, is essential to good

32 Readers of Bentham will recollect this model from his texts on legislation. Almost a third of
the Introduction to the Principles of Morals and Legislation is devoted to a chapter on “Divi-
sion of Offences”, see supra note 6.

¥ According to Hart, Bentham’s theories on ‘fictions’ “anticipated by a century part of Bertrand
Russell’s doctrine on logical constructions and incomplete symbols. That doctrine, [...] was
looked upon by many English and American philosophers as the paradigm of philosophical
method and the prime solvent of philosophical perplexities”. See Hart, 1971, p. 19, supra note
20. Bentham also pioneered another important idea, namely that “sentences not words are the
unit of meaning”, which were later re-discovered by Gottlob Frege (1848—1925) and Ludwig
Wittgenstein (1889—-1959) in his Tractatus Logico-Philosophicus (prop. 3.3 and 3.3.4).

Publication Series No. 47 (2025) — page 103



Norm Efficacy and Justification in International Criminal Law

government. The problems that arises from bad legislation is therefore of the
greatest importance to solve. Unlike many earlier thinkers, Bentham denied that
there exists any ‘natural law’, which could be invoked to reject, amend or pro-
vide with authority existing law. Instead, his persuasion was that the principle
of utility was the only sound basis for criticizing and improving legislation.

For Bentham, law is a phenomenon of large societies with a sovereign — a
person or a group of persons with supreme power. Laws in such societies are a
subset of the sovereign’s commands: general orders that apply to classes of ac-
tions and people and are backed up by the threat of sanctions. This view was
further developed by Austin and legal positivism. A consequence of the view is
that law that contains morally questionable norms, or commands morally evil
actions, or is not based on consent, is still law.

A popular misunderstanding is that legal positivism necessarily means that
one must be satisfied with existing law. This is refuted by Bentham and other
legal positivists. Understanding the phenomenon of law must be clearly distin-
guished from assessing or censuring (as Bentham would say) existing law. Large
parts of Bentham’s publications are devoted to criticizing legislation as well as
juridical practice and to proposing better legislation. He also held that disobedi-
ence towards the law, stemming from considerations applying the principle of
utility, was sometimes justified.

However, he was convinced that invoking ratural rights or natural law
arguments did not lead to increase in the overall happiness of the members of
society. Rather it led to revolutions, anarchy and pain, as demonstrated by de-
velopments in France after the 1789 revolution and the proclamation of the Dec-
laration of the Rights of the Man and of the Citizen.

There was also another possible unwanted result of insufficient under-
standing of law: oppression, legal corruption and barbarism, as exemplified by
the state in England.

In criticizing both what he called the ‘anarchical fallacies’ resulting from
declaring natural rights, as well as the unfortunate situation with English law,
Bentham applied his theory on logical fictions.

Understanding law involves understanding concepts such as ‘rights’, ‘ob-
ligations’, ‘contracts’, ‘property’, ‘immunity’, ‘privilege’, and so on. This
proves rather difficult. In the empiricist tradition, which Bentham adheres to,
understanding is provided by perception. To allow for the understanding of
things that are not directly perceived, Locke and Hume, the primary advocates
of empiricism, distinguished between ‘simple’ and ‘complex’ ideas. A complex
idea, such as that of a golden mountain, can be understood only because it can
be analysed in terms of its simple constituents.
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However, this technique does not work for legal terms. Bentham therefore
invented an alternative way of giving meaning to such terms, called ‘para-
phrasis’. The idea is not to translate complex words into simpler words, but to
translate the whole sentence of which it forms a part into another sentence. He
called the legal terms in question ‘fictional entities’, and works out for several
of them how sentences containing them can be translated to sentences that even-
tually only contains ‘real entities’.

A much-used example is the term ‘rights’, which are explained by Bentham
in terms of sentences about ‘duties’. A right I have may be restated in terms of
the imposition of duties on others who are obliged to fulfil my right. ‘Duty’ is
of course also a ‘fictional entity’, never to be perceived directly, but a new par-
aphrasis may lead to something perceivable. Sentences about duties can be
translated into sentences about the threat of moral disapproval or punishment.
To have a duty is then to be under a threat of being sanctioned if the duty is not
fulfilled. Finally, being under a threat of a sanction amounts to being under a
threat of imposition of pain.

In this way, we reach what Bentham calls ‘real entities’. A famous quote
from A Fragment on Government reads: “pain and pleasure at least are words
which a man has no need, we may hope, to go to a Lawyer to know the meaning
of”.** With such clarifiers, the law can become clear for lawyers and laymen
alike.

The problem was that English common law terminology was full of fic-
tions, and that judges, lawyers and laymen alike did not distinguish between
them and real entities. There was a widespread belief that there were real objects
which corresponded to the abstract words.

For Bentham, it was therefore not enough that common law was adequately
codified, classified and promulgated as statutory law. The language of law
should be transformed. He developed whole new sets of terms for a ‘universal
jurisprudence’, with definitions consisting of simple ideas and which could re-
place the technical, ambiguous, obscure and fictitious language of English ju-
risprudence.

Even though he never presented his theory of fictions in full, it remains at
the hearth of his explanations of why legal reform is necessary and how it can
be done. For him, the project is not limited to refining and clarifying terminology.
The task of legal philosophy, which Bentham in this context calls the “meta-
physics of jurisprudence”, is to clarify what is meant when we use certain words.
Without such clarity, humans are destined to remain slaves to authority and the
customs of barbaric times.

** Bentham, 1776, p. 121, see supra note 24.
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3.2.3. Bentham’s Attack on Natural Rights

No doubt, Bentham’s criticism of the state of England’s legislation at the time
had many valid points. Some of the points he made may even be valid for con-
temporary legislation in many states. For any state to reduce crime and create a
secure environment, the task of clarifying, simplifying, systematizing and mak-
ing accessible its penal code remains a task of primary importance. The pro-
posals on how what he calls ‘legal fictions’ may be translated into more readily
understandable terms is also constructive, even though Bentham may have over-
stated the negative impact they have.

Also, Bentham’s realizations of why his reform proposals were often not
followed up on, have valid points.>> He may have understood early on that re-
form was difficult, even though he later gave the impression that it took him a
long time to fully realize how difficult it was. He realized that the people in
power, adhering to the ‘principle of self-preference’ rather than the “principle of
utility’, did not want reform. All his proposals were designed to improve the lot
of the greater number, and thereby they could also threaten the interests of the
few in power: the rulers and certain professional groups that benefitted from the
situation, such as lawyers, judges, legislators, booksellers, and who gained fi-
nancially from a confused legal situation.

He also realized that even those who would benefit the most from his pro-
posals, people in general, in many cases were not ready to accept them because
of fear of change and lack of understanding of complex matters.

Another striking feature of Bentham’s reform proposals are their universal
aspirations. In the same way that the laws of physics are the same everywhere,
the principles of high-quality legislation and politics are valid everywhere. Of
course, his main devotion was to improve the situation in England, but he made
proposals for improved legislation in many other countries. In principle, Ben-
tham was proposing a ‘universal censorial jurisprudence’, which criticizes law
as it is considering what the law ought to be, and what ought to be transcends
the boundaries of any given nation. It appeals to a universal standard — the ‘prin-
ciple of utility’ — which is valid for all human’s and societies.

Strikingly, Bentham’s ‘censorial jurisprudence’ functions similar to the
way international human rights function today. Human rights have become a
universal standard from where domestic legislation and juridical practice may
be censored. International human rights institutions provide model legislation
and legal advice, like Bentham and his followers did. Similar frustrations as

3 An overview of Bentham’s reflections on the obstacles to reform is provided in Steintrager,
2004, Chapter 2, see supra note 4.
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Bentham experienced also exist. National authorities often disregard or cheat in
their following-up on the advices.

The analogy could even be extended to the codification of international
criminal law in the Rome Statute. It is hard to imagine that Bentham would have
been anything but positive towards such an endeavour that in his terms would
clarify the law and serve as a model for domestic legislation.

Equally striking, however, is Bentham’s attack on predecessors of the mod-
ern human rights movement, namely, thinkers that referred to the natural rights
of all human beings in political declarations. For any contemporary reading, his
denouncing of the 1789 French Declaration of the Rights of the Man and of the
Citizen seems overblown. A comment by Hart may enlighten an important point:

It seems to me that Bentham really was afraid not merely of intem-
perate invocations of the doctrine of Natural Rights in opposition
to established laws, but sensed that the idea of rights would always
excite a peculiarly strong suspicion that the doctrine of utility was
not an adequate expression of men’s moral ideas and political ide-
als. There is, I think, something strident or even feverish in Ben-
tham’s treatment of rights which betrays this nervousness.>

Bentham’s view on fictional entities — such as legal rights — was that they
needed to be translated and established on firmer foundations. Legal rights,
however, had an important place in legislation and political life, and should not
be disposed of.

Natural rights, however, were not fictional but fabulous entities and ‘con-
tradictions in terms’. Legal rights could be analysed in terms of the correspond-
ing duties and the threat made by law of sanctions against those who did not
fulfil their duties. This was not possible for natural rights since they were not
part of any law at all. They were more akin to poetry, than to legal language.
Unfortunately, the language of law had been infested with such entities.

The purpose of the legislator requires that both the composer and
the reader be as much as possible in their sober senses that they
may be able (the one for the purpose of determining what he shall
command, the other for that of knowing what he is to obey) to dis-
tinguish every object as perfectly as possible from all other with
which it is in danger of being confounded. No kind of enthusiasm

ought either the Legislator or the Judge to have about them, not
even the enthusiasm of humanity.’

3 Hart, 1971, p. 33, see supra note 20.

37 Steintrager, 2004, p. 9, see supra note 4. The quotation is from University College London,
Bentham Manuscript, Box 27, p. 123.
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Bentham invented a whole range of expressions to describe that natural
rights are non-existing, such as calling them ‘counterfeit rights’, ‘nonsense on
stilts’ and so on. More constructive, however, is his suggestions that the refer-
ence to natural rights is a way of arguing or stating a strong wish about which
legal rights there ought to be. He would then add that this must be done with
care in order not to create expectations and enthusiasm that could lead to anar-
chical consequences.

Supposing that natural rights exist is wrong for another reason as well, be-
cause it indicates that these rights would be the same for all time. According to
Bentham, only those systems of rights that produce utility should be upheld.
Over time, different conditions may mean that we must restate rights or change
them altogether. It is therefore a mistake to think that any rights are unalterable.

In the utilitarian view on rights, they are reduced to tools to promote the
principle of utility. In this author’s view, important features of rights are then
lost, such as their defence of the dignity, autonomy, privacy and personal free-
dom; in particular of persons belonging to vulnerable groups of society.*®

According to Hart, Bentham failed to see that ‘rights’ have a different time
direction than the principle of utility, which always points to the future conse-
quences of actions to assess whether they are acceptable. Reasons for ascription
of moral rights “must refer to the present properties or past actions of the indi-
viduals who are said to have moral rights as in themselves sufficient grounds for
treating them in a certain way independently of the beneficial consequences to
society of doing s0”.*

The point is that rights do not depend on an analysis of future consequences,
but on whether a person has done something that make her or him deserve cer-
tain treatment. The claim of natural and human rights is that if only a person is
born as human being she or he qualifies to certain basic rights. Even if treating
someone according to human rights has neutral or negative consequences for
the overall well-being of affected persons, the rights should be respected.

In many cases, there would not be a conflict between the results of applying
the principle of utility and applying human rights. However, it is easy to find
examples where there are. For instance, should the law permit applying torture
if you by torturing a person could obtain information that could save innocent

3% See Hugo Adam Bedau, “‘Anarchical Fallacies’: Bentham’s Attack on Human Rights”, in Hu-
man Rights Quarterly, 2000, vol. 22, no. 1, pp. 261-79. Bedau argues that Bentham’s restric-
tive utilitarian view misses the key points of human rights, and that they should instead be
derived from “recognition of our common nature as rational, autonomous, moral agents for
whom liberty, privacy and other goods are paramount, rather than from any collective or ag-
gregative fact about net social welfare or the general happiness” (p. 278).

¥ Hart, 1971, pp. 38 ft., see supra note 20.
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civilians from a terrorist attack? Utilitarian and human rights consideration
would provide opposite answers. In human rights, the prohibition of torture is
an absolute one, resulting in a certain inflexibility that Bentham would oppose.*°

3.2.4. Punishment and Criminal Responsibility

The philosophical foundation of any criminal law — which imposes forms of
punishment on those who are found guilty of breaching the law — must entail a
theoretical justification for punishment as such. Traditionally, such justifications
have been either ‘consequentialist’ or ‘deontological’.

In general, the practice of punishment could be justified by reference either
to ‘forward-looking’ or to ‘backward-looking’ considerations. If the former pre-
vails, then the theory is likely to be ‘consequentialist’ and likely some version
of utilitarianism. According to this view, the point of the practice of punishment
is to increase overall net social welfare by reducing or ideally, preventing crime.

If the latter prevail, the theory is ‘deontological’. In this approach, punish-
ment is seen either as a good in itself or as a practice required by justice. A
‘deontological’ justification of punishment is likely to be a ‘retributive’ justifi-
cation.

There is also a third alternative, providing justifications in hybrid combi-
nations of these two independent alternatives.*'

The consequentialist views punishment as justified to the extent that its
practice achieves (or is believed to achieve) an end-state such as “happiness for
the greatest number”, general welfare or another specified common good. Most
philosophers today would modify this view by introducing various constraints
on punishment, such as those following from human rights or other humanistic
considerations. Whether these constraints can in turn be justified by their con-
sequences is not a necessary condition. An important part of the theory of pun-
ishment is thus a careful articulation of the norms that provide these constraints
on the practice and their rationale.

As we have seen, the assessing of the future consequences of individual
actions, application of legal norms and implementation of government decrees
is at the centre of Bentham’s normative approach. His justification of punish-
ment follows the same logic.

4 For the sake of the argument, I disregard considerations about the effectiveness of torture in
getting reliable information. Much modern research indicates that coercive interrogation meth-
ods are not to be relied on. See, for example, Norwegian researcher Asbjorn Rachlew, “From
Interrogating to Interviewing Suspects of Terror: Towards a New Mindset”, in Penal Reform
International, 14 March 2017.

4" Hugo Adam Bedau and Erin Kelly, “Punishment”, in Stanford Encyclopaedia of Philosophy,
31 July 2015.

Publication Series No. 47 (2025) — page 109



Norm Efficacy and Justification in International Criminal Law

The proper aim and justification for punishment is to produce pleasure and
prevent or reduce pain. However, punishment is painful. The only viable justi-
fication of it is therefore to prove that the pain inflicted on the person who is
punished, is outbalanced by the reduction in pain or increase of pleasure it
causes for all affected persons.

If the threat of punishment is deterring people from doing things which
would produce more pain — such as rape, theft, murder or committing interna-
tional crimes — then punishment is justified. A consequence of the theory is also
that the amount of pain which is inflicted must be less than the reduction of pain
or the happiness it produces. In other words, there must be a valuation of the
likely pains produced by future offences, which can be averted by setting out a
meted punishment.

This way of reasoning does not implicate that the punishment should be
similar to the offence. If punishment is, however, justified as a deliberate form
of revenge, such ideas of mimicking the offence come to the fore. For Bentham,
this is an example of applying the principle of ‘sympathy and antipathy’,
whereby you punish according to your feelings, “if you hate much, punish much:
if you hate little, punish little: punish as you hate”.** Instead, punishment should
be a tool to improve society by deterring future offences and rehabilitating crim-
inals.

Currently, there may be six prevailing standard justifications of punish-
ment. According to these views, we punish criminals because it:

1. serves justice by giving criminals the hard treatment they deserve (‘retrib-
utivism’);

2. deters everyone from committing crimes (‘deterrence’);

3. helps to morally educate both the criminal and society at large (‘moral ed-
ucation’);

4. allows society to express its moral values (‘expressivism’);

5. helps restore the victims along with their friends and families (‘restitutiv-
ism’); and, finally

6. provides a controlled, peaceful outlet for socially disruptive emotions (‘so-
cial safety valve theory”).

Even though each of these justifications may carry different weight, I think
they are all part of what we today would come up with if pressed to justify pun-
ishing criminals. “Each of the traditional theories helps illuminate what we stand
to gain from an effective institution of punishment”, in the words of Christopher

42 Bentham, 1876, p. 17, see supra note 6.
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H. Wellman. I also agree with him, that of the six, the second might be the most
important.*

In Nordic countries, the so-called ‘general’ and ‘individual’ prevention of
crimes is at the centre of the foundations of penal legislation. Such considera-
tions also have a prominent place in many other countries and in international
jurisdictions.

It is thus hard to question that Benthamite views have prevailed. However,
different from his exclusionist approach of treating justifications, the utilitarian
justifications have prevailed in concert with others. Depending on circum-
stances, as of today, many would be willing to refer to all six justifications men-
tioned above as valid, however, granting Bentham that deterrence and moral
education should be viewed as most important.

In thinking about criminal responsibility, Bentham’s view is restrictive,
based on a narrow understanding of what can legitimately constitute a ‘reason
for action’. According to Hart, the restrictive view has its origin in Bentham’s
denial that the past actions of an individual who is said to have moral rights
could serve as “sufficient ground for treating them in a certain way inde-
pendently of the beneficial consequences to society of doing so”.* To invoke
past achievements as a reason to grant someone special treatment today is, in
Bentham’s eyes, “a form of bad faith which uses the language of reason to ex-

press personal ‘antipathy or sympathy’, mere irrational sentiment”.*’

Few of Bentham’s passages are more revealing of his way of thinking than
the following:
It is the principle of antipathy which leads us to speak of offences
as deserving punishment. It is the corresponding principle of sym-
pathy which leads us to speak of certain actions as meriting reward.
This word merit can only lead to passion and error. It is effects
good or bad which we ought alone to consider.*°

In line with this restrictive line of thought about what can be a reason for
rewarding or punishing someone, Bentham also has diverging views on how to
justify mental conditions of criminal responsibility. In any civilized legal system,
if a person was insane, a young child, under duress, or could not control himself

4 Christopher Heath Wellman, ‘“Piercing Sovereignty: A Rationale for International Jurisdiction
Over Crimes That Do Not Cross International Borders”, in R.A. Duff and Stuart Green (eds.),
Philosophical Foundations of Criminal Law, Oxford University Press, 2013, p. 461.

* Hart, 1971, p. 38, see supra note 20.
* Ibid.
% Jeremy Bentham, Theory of Legislation, 2nd ed., Triibner & Co., London, 1871, p. 76.
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when committing a crime, he or she should not be liable to punishment or
blame.*’

Even if Bentham accepts this doctrine, he turns “its face to the future away
from the past. We are to observe such restrictions on the use of punishment not
because there is any intrinsic objection to punishing a man who at the time of
the crime lacked ‘a vicious will” or lacked the ‘free use of his will but because
his punishment will be ‘inefficacious’”.**

This approach is, in my view, counter-intuitive. However, Bentham’s chal-
lenging of traditional justifications of punishment and criminal responsibility —
and a range of other concepts — still has some bearing. Even if we do not accept
that future consequences are the only relevant concerns when justifying punish-
ment or determining the limits of criminal responsibility, they should be part of
the consideration.

His approach also has the beneficial effect of bringing to the discussion on
the foundations of punishment, questions on how to strengthen the component
of rehabilitation and moral education.

3.2.5. Extending the Principle of Utility to International Law

Bentham did not write extensively on international law. He did nevertheless play
a crucial role by re-naming the field and providing a vision for international
law’s role in securing world peace and happiness for all nations. He was of the
view that international law should play a similar role in the society of states as
national law played in the society of individuals. It should be shaped to provide
happiness for the greatest number of states.

He coined the English word ‘international’ in the last chapter of his book
An Introduction to the Principles of Morals and Legislation, to replace the term
‘law of nations’. The term ‘law of nations’ is a misnomer, according to Bentham
and “were it not for the force of custom, it would seem rather to refer to internal
jurisprudence” of nations.

In discussing how jurisprudence may be classified, Bentham suggests that
it can be divided in terms of “the political quality of the persons whose conduct
is the subject of the law”. He states that persons “may [...] be considered either
as members of the same state, or as members of different states; in the first case,
the law may be referred to the head of internal, in the second case, to that of

international jurisprudence”.*’

47 The doctrine of mens rea as a necessary condition of criminal responsibility and liability for
punishment is prescribed in Articles 30 and 31 of the ICC Statute, see supra note 23.

% Hart, 1971, p. 40, see supra note 20. See also Bentham, 1876, Chapter XV, supra note 6.

# Ibid., p. 326.
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In putting Bentham’s view on international law in context, he had a rather
Eurocentric view on the globalization taking place at his time, while also ac-
knowledging the important role of the United States as a model of representative
democracy, and arguing for de-colonization. It was, in his view, primarily the
European states that civilized the world, although there were many deficiencies
in their legislation and political life.

Accordingly, he promoted his first book, A Fragment on Government, as
the product of a global moment in British and human history because it was
published just after James Cook’s return from his second voyage around the
world in 1775. In the preface, he notes that “[t]he age we live in is a busy age;
in which knowledge is rapidly advancing towards perfection. In the natural
world, in particular, everything teems with discovery and with improvement.
The most distant and recondite regions of the earth traversed and explored [...]
are striking evidences, were all others wanting, of this pleasing truth”.*

The context of Bentham’s thinking about international matters and the reg-
ulation that international law may provide thus seems to be the expanding Brit-
ish and European empires. This was, however, somewhat balanced by his appli-
cation of the principle of utility, which defined its subjects to have equal status.

In framing the concept of international law, his starting point was his crit-
ical appraisal of Blackstone’s exposition on the law of nations. A Fragment of
Government may have been inspired by global expansion of the British Empire,
but it was first and foremost a critique of Blackstone’s account of municipal law.
A Comment on the Commentaries, which Bentham drafted between 1774 and
1776, and which the Fragment was based on, remained incomplete and was
never published by Bentham. It is in this work; however, that he explains what
he thinks is wrong with Blackstone’s account of the law of nations.”'

Not surprisingly, among Bentham’s chief concerns was that Blackstone in-
cluded the law of nature in the concept of the law of nations, as well as mutual
compacts, treaties, leagues and agreements, which were of doubtful legal con-
tent. It might be that Bentham did not treat Blackstone’s account fairly;** how-
ever, the direction of his criticism was clearly in line with his thoughts about
how to improve international legislation presented 13 years later, in An Intro-
duction to the Principles of Morals and Legislation.

50 Jeremy Bentham, 4 Fragment on Government, printed for T. Paine, P. Elmsly and E. Brooke,
London, 1776, p. i.

3t See M.W. Janis, “Jeremy Bentham and the Fashioning of International Law”, in American
Journal of International Law, 1984, vol. 78, no. 2, pp. 405-418. The Comment on the Com-
mentaries was first published in 1928. It is currently available in The Collected Works of Jer-
emy Bentham, Oxford University Press, 2008.

52 See Janis, 1984, p. 408, supra note 51.
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In an oft-quoted footnote to his introduction of the term ‘international ju-
risprudence’,> he explains that “the word international, it must be acknowl-
edged, is a new one; though, it is hoped, sufficiently analogous and intelligible.
It is calculated to express, in a more significant way, the branch of the law which
goes commonly under the name of the law of nations”.

It is clear from Bentham’s further explanations of international law, that it
deals exclusively with the rights and obligations of states between themselves
and not about rights and obligations of individuals. He also assumed that foreign
transactions before municipal courts were decided by internal, not international,
rules. In effect, without ever mentioning that he realized to have done so, Ben-
tham “excluded from the domain of his ‘international law’ all of those rules
mentioned by Blackstone that concerned individual rights and obligations. [...]
More or less inadvertently, Bentham changed the boundaries of the field he

sought to define”.>*

There are several other important aspects of Bentham’s view on the status
and scope of international law. His disciple, John Austin is well-known for his
conclusion that international law lacks law-like qualities. He viewed it as rules
established merely by general opinion, such as laws of honour or law set by
fashion.> According to Austin, law-like qualities included that legal provisions
should be based on a command of the sovereign and those violating it should
face sanctions.

Since there was no international sovereign and because the sanctions for
violating international law were only moral, Austin rejected the claim that inter-
national law really was law at all. Bentham may have expressed similar views;
however, his main line of thought was quite different. In a manuscript called Of
Laws in General,’® he elaborates further on necessary qualities of laws. He con-
tended that “concessions of sovereign are not laws” and that “a treaty made by
one sovereign with another is not itself a law”. He also held that the enforcement
of the treaties depended only on moral and religious sanctions.

He nevertheless pointed out that national sovereigns could make interna-
tional law, and that rea/ law could be enforced only with a religious or a moral
sanction. It seems then that we “have strong suggestions that Bentham, for

3 Bentham, 1871, see supra note 46.

3 Janis, 1984, p. 410, see supra note 51.

5> John Austin, The Province of Jurisprudence Determined, Weidenfeld & Nicholson, London,
1954, p. 201.

% Of Laws in General was not part of the 1843 John Bowring edition of Bentham’s collected
works, but was only discovered in 1939. It was published in 1945 under the title The Limits of
Jurisprudence Defined. Hart edited the manuscript and published it in 1970, under the title Of
Laws in General.
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himself, was at least sometimes satisfied that there was enough to international
law that was lawlike to let one call it law”.’” In this, he was later followed by
Hart, who famously argued in the Concept of Law (1961) that “no other social

rules are so close to municipal law as those of international law”.

More important than Bentham’s discussions on the status of international
law at his time, is his four essays with proposals of principles of international
law.*® It is the first, Objects of International Law, and the fourth, 4 Plan for a
Universal and Perpetual Peace, which identify most clearly Bentham’s aims for
international law.

As to be expected, Bentham’s method in the essays is to apply the principle
of utility to international law, as he did to municipal law. Overall, he has an
optimistic view of what international law might accomplish. The beginning of
Objects of International Law sets the tone: “If a citizen of the world had to pre-
pare a universal international code, what would he propose to himself as his
object? It would be the common and equal utility of all nations: this would be

his inclination and his duty”.®°

Bentham questions whether a legislator, being a citizen of one nation, could
at the same time be trusted to develop laws for the whole world. He attempts to
resolve the dilemma by arguing in favour of surrendering national self-interest:
“But ought the sovereign of a state to sacrifice the interests of his subjects for
the advantage of foreigners? Why not? — provided it be in a case, if there be such
a one, in which it would have been praiseworthy in his subjects to make the
sacrifice themselves”.*! His point of departure is clearly the principle of utility.

[...] the end that a disinterested legislator upon international law
would propose to himself, would therefore be the greatest happi-
ness of all nations taken together [...] he would follow the same
route which he would follow with regard to internal laws. He

57 Janis, 1984, p. 412, see supra note 51.

8 H.L.A. Hart, in Joseph Raz and Penelope A. Bulloch (eds.), The Concept of Law, 3rd ed.,
Oxford University Press, 2012, p. 237.

% Bentham did not make it easy for the scholar to detect his full meaning as to the proposals. In
the latter half of the 1780s, he drafted a series of proposals under the general headings of “Law
Inter National 1786 and “Pacification and Emancipation”. These remained incomplete and in
manuscript form until they were translated from French to English, edited and published as
four essays in 1843, under the title Principles of International Law. They appeared in the sec-
ond volume of Bowring’s edition of Bentham’s collected works. The essays are sketchy and
reflect the editor’s choice as to what to include.

¢ Jeremy Bentham, in John Bowring (ed.), Principles of International Law, Vol. 2, William Tait,
Edinburgh, 1838-1843, p. 536.

S Ibid., p. 537.
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would set himself to prevent positive international offences — to
encourage the practice of positively useful actions.

He would regard as a positive crime every proceeding — every
arrangement, by which the given nation should do more evil to
foreign nations taken together, whose interests might be affected,
than it should do good to itself. [...]

In the same manner, he would regard as a negative offence
every determination, by which the given nation should refuse to
render positive services to a foreign nation, when the rendering of
them would produce more good to the last-mentioned nation, than
it would produce evil to itself.5?

Bentham views war as a type of procedure by which nations endeavours
“to enforce its rights at the expense of another nation”. He named the laws of
peace the “substantive laws of the international code”, while the laws of war
were the “adjective laws of the same code”. He proposes several ways to prevent
war:

1. Homologation [codification] of unwritten laws which are consid-
ered as established by custom;

2. New international laws to be made upon all points which remain
unascertained; upon the greater number of points in which the in-
terests of two states are capable of collision; and

3. Perfecting the style of the laws of all kinds, whether internal or
international. How many wars have there been, which have had for
their principal, or even their only cause, no more noble origin than
the negligence or inability of a lawyer or a geometrician!®

Bentham thought that wars could be prevented by dealing more methodi-
cally with the various causes of a conflict, by elaborating new international rules
where no such rules exist, and by making unwritten customs explicit. And as he
believed internal peace and reduction of crime could be achieved domestically
by systematic reforms based on the utility principle, he believed international
peace was in sight if international law was improved in similar ways.

The central theme of his Plan for a Universal and Perpetual Peace, the
fourth of the essays on international law, is that to establish world peace nations
should sacrifice national self-interest. He addresses proposals to all nations, es-
pecially to England and France, which include giving up of colonies, establish-
ing free trade, reducing the navies to what is necessary to protect against pirates
and the mutual reduction of the size of armies.

Bentham realized, however, that even if these reforms were to be adopted,
there could still be conflicts between nations. He suggests therefore that to

© Ibid., p. 539.
S Ibid., p. 540.
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prevent disputes nations should agree to establish an international court of arbi-
tration, “a common court of judicature for the decision of differences between
the several nations, although such court were not to be armed with any coercive

powers”.%

As envisioned by Bentham, the international court would work by estab-
lishing gradual responses. The first would be the mere reporting of the court’s
opinion. The second would be the circulation of the opinion in each nation to
stimulate a favourable public reaction. The third would be “putting the refrac-
tory state under the ban of Europe”. And the fourth, last resort, would be that
participating states would contribute and deploy armed contingents to enforce
the court’s decisions.

In a manuscript written in the 1820s, Bentham proposed a legislative alli-
ance among “all civilised nations”, each to be represented by an envoy at a con-
gress with both judicial and legislative authority. He criticized Emmerich de
Vattel (1714-1767) for providing inadequate foundations for a new international
order. He argued that only an international order “grounded on the greatest hap-
piness principle, [...] would, if the plan and execution be more moral and intel-
lectual than Vattel’s, possess a probability of superseding it, and being referred

to in preference”.®’

In sum, Bentham introduced the English term ‘international law’ to replace
the term ‘law of nations’, which he had found and criticized in Blackstone. He,
however, narrowed the scope somewhat, restricting international law to only
those rules which concern sovereign states among or between themselves. That
was Bentham’s original meaning in crafting the term ‘inter-national’.

Blackstone’s ‘law of nations’ includes laws characterized by their sources,
which are non-municipal. It includes rules provided in multistate agreements or
practice or other non-municipal sources. It is more inclusive than Bentham’s
definition, and according to some commentators it includes much of what had
been traditionally thought of as within the realm of the law of nations.®

Bentham was called during his lifetime “legislator of the world”.®’ That
was not because he succeeded in codifying international law. He did not. What
he did, however, to earn such a title was to propose a term — ‘international law’
— that became a success even in his own time.

“ Ibid., p. 547.

% Quoted from Carolina Kenny, “Jeremy Bentham, Principles of International Law (1786—
1789/1843)”, in Classics of Strategy and Diplomacy, 20 August 2015.

¢ Janis, 1984, p. 41, see supra note 51.

7 José del Valle, a Guatemalan politician, wrote in a letter to Bentham: “Your works give you
the glorious title of legislator of the world”. See Kenny, 2015, endnote 45, supra note 65.
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There was, however, more to it. Bentham was a visionary well ahead of his
time, believing that a codified international law, thoroughly based on the prin-
ciple of utility, could change the world for the better. In the words of Janis, “[i]t
should be no surprise that Bentham brought his reformatory zeal, albeit briefly,
to international, as well as to municipal, law. Realist and idealist — Bentham
displayed both the scepticism and the romanticism that still invests the discipline
he named”.®®

Bentham also included a proposal for a world institution — a world court —
that could decide on contentious issues between the states. In other words, by
strengthening the law-like character of international law — by proposing an in-
ternational institution that could legitimately impose sanctions on states that vi-
olated the law — he thought he could prevent war and build a peaceful world.

Finally, Bentham’s central concern during the 1810s and 1820s was to pro-
mote codification of the municipal law of “nations professing liberal opinions”.
He argued that a code of law should be based on a rigorous logical analysis of
the categories of human action, and that each enactment should be followed by
the reasons which justified it. Such a comprehensive approach would signal a
new era in legislation.

His idea was that, once one state had adopted such a code, other states
would be obliged to follow its example. He attempted to persuade legislative
authorities in the United States, Russia, Spain, Portugal, Greece, South and Cen-
tral America, and elsewhere, to invite him to draft a code of law for them.®

Bentham’s concept of universal jurisprudence and his belief in rational
model legislation, including all branches of law, is an important part of his leg-
acy. Such international legislation as the Rome Statute of the ICC could be seen
as such model legislation. The fact that states — if international core crimes take
place on their territory or if their nationals are victims or offenders — must as-
certain that they are willing and able to prosecute the crimes, build a strong case
for them to copy the Rome Statute’s definitions of the crimes. In effect, many
countries have already incorporated or otherwise given the treaty’s definitions
effect in their national legal systems.

Bentham would, however, criticize the ad hoc manner in which interna-
tional criminal law has been developed. He would favour a systematic approach,
defining the most serious crimes that demanded a global legal response. It is an
important part of his legacy not to merely accept the law as it is. One should

% Janis, 1984, p. 415, see supra note 51.

% Bentham’s correspondence with, and proposals to, authorities in these countries is published

in: “Legislator of the World: Writings on Codification, Law, and Education”, in Philip
Schofield and Jonathan Harris (eds.), The Collected Works of Jeremy Bentham, Clarendon
Press, Oxford, 1998.
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quest for a better law, drafted by applying rational and systematic methods to
achieve the set goal of global well-being.

3.3. Utilitarianism Refined

Bentham did not invent the ‘principle of utility’. His achievement was to apply
it in reform proposals to improve legislation in any state with liberal opinions.
By doing so, he developed a range of distinctions of types of pains and pleasures,
categorized and mapped types of offences, defined secondary ends such as sub-
sistence, abundance, security, and equality, and developed other concepts to
make utilitarianism work. He explained 14 types of pleasures, 12 types of pains,
and defined four sources of them: the ‘physical’, the ‘political’, the ‘moral’ and
the ‘religious’.”

In making his case for utilitarianism, he also developed aiding principles
and proposals for mechanisms to ensure that those in charge of institutions
would see it in their interest to apply the principle of utility. He had a realistic
view about how the selfishness of persons in power could lead them to detract
from the road to happiness for the largest number. The so-called ‘duty-and-in-
terest-juncture-principle’ should be applied for instance in the poor house or in
prisons to ensure that managers looked after those in their care. For instance, the
salary of a governor should be reduced for every woman who died in childbirth.
A prison director’s salary should vary with the number of juvenile inmates who
survived from year to year. According to Bentham, this should be so because:

Every system of management which has disinterestedness pre-
tended or real for its foundation is rotten at the root, susceptible of
a momentary prosperity at the outset but sure to perish in the long
run. That principle of action is most to be depended upon how’s
influence is most powerful, most constant, most uniform, most
lasting and most general among mankind. Personal interest is that
principle and a system of economy built on any other foundations
is built upon a quicksand.”

Another important feature of Bentham’s account of utilitarianism is that it
is based on equality in two directions: (1) any individual’s pleasure and pain
should count equally with the pleasure and pain of any other individual in the
felicity calculus (“everybody to count for one, nobody for more than one”),
which is shorthand for the utilitarian principle of justice; and (2) there is no
distinction between the worth of the different forms of pleasure or pain. Intensity,

" These themes are outlined in Chapters III and V of An Introduction to the Principles of Morals
and Legislation: see Bentham, 1876, supra note 6. Chapter XVI, ‘Division of Offenses’, also
includes a detailed outline of all categories of conceivable crimes and their subdivisions.

I Quoted from H.L.A. Hart, “Bentham”, in Bhikhu Parekh (ed.), Jeremy Bentham: Ten Critical
Essays, Frank Cass and Company Ltd., 1974, p. 76.
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duration or extent of pleasure or pain are though important factors legislators
should take into consideration.

Even though Bentham can be criticized for not leaving some groups of
society much chance of integrating utilitarian sentiments in their motivations, in
principle, he developed a refined system of evaluating actions on the individual
level open for everyone to adopt.”” For this author, however, his insistence that
legislation should adhere to the ‘principle of utility’ may be of even higher im-
portance. He consequently therefore adhered to a view that while the foundation
of law may be the command of the sovereign, it is its consequences for society
that must be assessed to find out whether it should be reformed.

3.3.1. John Stuart Mill

Mill played a crucial role in refining and making utilitarianism as an ethical
doctrine accessible to the wider public. It could also be said that the most im-
portant question he dealt with — the balance between personal freedom and state
control — was an inheritance from Bentham. Based on inspiration from Bentham
and Adam Smith (1723-1790), Mill wrote pivotal texts for the liberal demo-
cratic tradition in Western political thinking.

The main idea of this tradition is that even a democratically elected gov-
ernment is no guarantee of real liberty. The ruling elite may become a class re-
moved from the people, and a popularly elected government may still oppress
minority groups of society, leading to the ‘tyranny of the majority’. In a demo-
cratic society, the vital question is therefore where to put the balance between
the need for social control, and the freedom of the individual to think and act as
he or she wish. Humans are by nature intolerant, and therefore must be disci-
plined by policies and laws that protect them against each other. This leads to
Mill’s famous principle for ensuring freedom:

The only purpose for which power can be rightfully exercised over
any member of a civilised community, against his will, is to pre-
vent harm to others. His own good, either physical or moral, is not
a sufficient warrant. He cannot rightfully be compelled to do or
forbear because it will be better for him to do so because it will
make him happier, because, in the opinions of others, to do so
would be wise, or even right.”?

Mill defined Bentham’s qualities in terms of an “essentially practical mind.
It was by practical abuses that his mind was first turned to speculation — by the
abuses of the profession which was chosen for him, that of the law”. According

2 For a criticism of Bentham along these lines, see Bhikhu Parekh, “Introduction”, in ibid.
3 John Stuart Mill, On Liberty, John W. Parker and Son, West Strand, London, 1859, p. 22.
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to Mill, Bentham was shocked to learn for the first time that English lawyers
demanded a client “to pay for three attendances” when only one was given.”*

Unlike Bentham, Mill argued that pleasures differ in quality, and that pleas-
ures that are rooted in one’s higher faculties should be weighted more heavily
than baser pleasures. He held that people’s achievements of goals and ends, such
as virtuous living, should be counted as part of their happiness. He explained
that the sentiment of justice is based on utility, and that rights exist only because
they are necessary for human happiness.

In his essay on utilitarianism, Mill discusses some of the criticisms of the
doctrine — that it does not provide adequate protection for individual rights, that
not everything can be measured by the same standard, and that happiness is more
complex than reflected by the theory.” In proposing solutions, he refines and
develops the theory.

Like Bentham, Mill argued that the fact that a law would maximize well-
being or minimize suffering is an obvious reason to adopt it. He did not, however,
develop detailed assessments and proposals for reforms of laws as Bentham did.
His main contribution related to the philosophy of law may have been in pre-
scribing the limits of law, the need for legal protection of minority and individual
rights in democratic societies, and definitions of liberty and freedom that explic-
itly and implicitly criticized definitions of state power and ideologies that could
lead to tyranny, oppression — and international crimes.

3.3.2. John Austin

While Mill’s achievements included refining the ethical doctrine of utilitarian-
ism, Austin’s The Province of Jurisprudence Determined (1832) is a classic in
English jurisprudence, and exerted considerable influence on the development
of legal philosophy. Austin also developed an ethical doctrine; however, in do-
ing so, he departed from Bentham in arguing for divine law being the basis of
ethical doctrines. His ideas on divine law were similar to the so-called ‘theolog-
ical Utilitarians’, including Archdeacon William Paley, a highly influential Brit-
ish theologian of the late eighteenth century.

Largely through Bentham’s influence, Austin was appointed professor of
jurisprudence at the newly founded University of London in 1826. He resigned
in 1834 and did not experience notable success in his lifetime. His book on

™ John Stuart Mill, “Bentham (1838)”, in John Stuart Mill, Essays on Ethics, Religion and Soci-
ety, University of Toronto Press, Routledge, and Kegan Press, London, 1985, p. 80.

> John Stuart Mill, in George Sher (ed.), Utilitarianism, 2nd ed., Hackett Publishing Company,
Inc., Indianapolis, 2001. The essay first appeared as a series of three articles published in Fra-
ser’s Magazine in 1861. The articles were collected and reprinted as a single book in 1863.
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jurisprudence became influential only after his death when his wife published a
second edition in 1861.

Austin’s goal was like Bentham’s, to transform law into utilitarian science.
To do this, he thought it was necessary to purge the law of all moralistic notions
and to define key legal concepts in strictly empirical terms. Law, according to
Austin, is a social fact and reflects relations of power and obedience. According
to this view, known as legal positivism, (1) law and morality are separate, and
(2) all positive laws can be traced back to human lawmakers.

Drawing heavily on the thought of Bentham (although without having ac-
cess to many of Bentham’s unpublished manuscripts at the time), including his
criticism of natural rights and natural law, Austin was the first legal thinker to
work out a completely positivistic theory of law.

Austin argues that laws are general commands issued by a sovereign to
members of an independent political society. They are backed up by credible
threats of punishment or other adverse consequences (‘sanctions’) if they are not
complied with.

A command is a declared wish that something should be done or is prohib-
ited to do. Only general commands are laws, that is, commands that refer to a
course of conduct or class of actions, not specific actions. Such commands give
rise to legal duties to obey. All the key concepts in this account (‘law’, ‘sover-
eign’, ‘command’, ‘sanction’, ‘duty’) are defined in terms of empirically verifi-
able social facts. No moral judgment, according to Austin, is ever necessary to
determine what the law is — though, of course, morality must be consulted in
determining what the law should be. As a utilitarian, Austin believed that laws
should promote the greatest happiness of society.

An important part of Austin’s account of law, was his discussion of sover-
eignty in the last chapter of his book. Every independent political society not
only has, but must have, a sovereign. This might be either a single person, or an
aggregate of persons. The criteria for identifying the sovereign is that it receives
habitual obedience from the bulk of the population, but does not habitually obey
any other determinate human superior. In every society “somewhat advanced in
civilization”, the identity of the sovereign is clear. It is also clear that supreme
power, the sovereign, may not be limited by positive law. Such a view is a con-
tradiction in terms, since a person cannot legislate on his own behaviour.

In federal states, such as the United States, there is an extraordinary and
ulterior legislature, according to Austin. The sovereign in this case consists of
the states’ governments “as forming one aggregate body”, and their ratification
of the Constitution establishes its legal validity. They also have a power to
amend it, by three-quarter majority.
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Austin held that international law was not “law properly so called”. His
map of human law was then considerable narrower than Bentham’s. He divided
human laws (namely, laws set down by men for men) into positive laws or laws
‘strictly so called’ (laws laid down by a sovereign) and laws laid down by men
who were not political superiors or not in pursuance of legal rights. Laws ‘im-
properly so called’ are firstly laws by analogy, that is, laws of fashion, constitu-
tional, and international law. Secondly, there are also laws by metaphor, such as
the law of gravity.

According to Austin, public international law cannot be deemed to be law,
since no specific sovereign can be identified as the author of the rules. There are
neither proper sanctions against states that disregard its requirements.

3.3.3. H.L.A. Hart

When reading Bentham, Austin or Mill, you soon encounter formulations and
references that remind you that these thinkers lived in another time. H.L.A.
Hart’s texts differ. They belong to our own post-war era. Many of his ideas and
terminology is part of contemporary views of what constitutes law and legal
systems. His most famous book, The Concept of Law (1961) is still read as an
introduction to the theoretic study of law. He and Hans Kelsen (1881-1973) are
probably the most influential twentieth-century philosophers of law.

Hart served in British intelligence during World War II, and was well in-
formed about crimes that had taken place, including the fact that German laws
permitted many of those crimes.

There are important links between Hart, Bentham, Mill and Austin. Hart
wrote about the previous thinkers, and acknowledged his intellectual debt to
them. He shared their positivist approach to law, while also criticizing and re-
fining their theories on several accounts. During his later years, he wrote much
about Bentham and edited new versions of some of his works. In his 1963 pub-
lication, Law, Liberty, and Morality, he wrote in the liberal tradition of Mill,
applying Mill’s ‘harm principle’ in arguing that homosexual intercourse between
consenting adults should not be legally proscribed since it did not cause harm to
somebody other than the participants.”®

In The Concept of Law, Hart presents law as a social construction, a histor-
ically contingent feature of certain societies.”’ Law emerges as one of several
systematic forms of social control, administered by institutions. It both rests on
and supersedes custom, providing a system of ‘primary rules’ that direct and

s H.L.A Hart, Law, Liberty, and Morality, Stanford University Press, 1963.

7 There are several editions of the book available. For this study, I consulted Hart, 2012, see
supra note 58.
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appraise conduct. In advanced, legal societies, law also entails ‘secondary rules’
about how to identify, enforce and change the primary rules.

There is an important distinction between the ‘internal’ and ‘external’
points of view or aspects of rules. If law is constructed of social rules, rules are
made up of practice. And this practice has both an external and an internal aspect.
The external aspect of a rule is its forming of behavioural uniformity: people act
in a common way. Its internal aspect involves a complex attitude Hart calls ‘ac-
ceptance’: a willingness to use the uniformity as a standard to guide and assess
behaviour. Acceptance is though not necessarily a reflection of approval. The
acceptance may also be due to a wish of pleasing others, fear or conformism.”

Among the secondary rules, the ultimate ‘rule of recognition’ has special
importance.” It provides criteria of legal validity by determining which acts cre-
ate law, and is based on the practice of those whose role it is to apply primary
rules. It means that the foundation of a legal system is not constituted by moral
justifications or logical presuppositions. Rather it is based on a customary social
rule created by “a complex [...] practice of the courts, officials, and private per-
sons in identifying the law by reference to certain criteria. Its existence is a mat-

ter of fact”.%°

Hart criticizes Austin’s concept of law — or a simplified version of it — as
commands or orders of a sovereign backed by threats. Hart agrees that there is
significant conflict and disagreement about law; not merely consensus and
agreement. There are many situations in which laws are not simply applied by
courts to settle cases, but where judges settle arguable cases and thereby create
law. He would, however, argue that consensus at other points are necessary to
make law function. The ‘rule of recognition’, at least, needs to rest on agreement
about which activities make law.

In advanced societies, however, it may be that only officials accept and use
“the system’s criteria of validity”. In such societies, “the acceptance of rules as
common standards for the group may be split off from the relatively passive
matter of the ordinary individual acquiescing in the rules by obeying them for
his part alone”.®! The point is that while custom and social morality are immune
to deliberate change and evolve only gradually, large and complex societies need
mechanisms of social control that enable customs and other norms to be publicly

8 Ibid., pp. 56-57.

7 Other secondary rules are the rule of change, that is, the rule by which existing rules might be
created, altered or deleted, and the rule of adjudication, that is, the rule by which society might
determine when a rule has been violated and prescribe a remedy.

8 Hart, 2012, p. 110, see supra note 58. Hart suggests that the rule of recognition in the United
Kingdom is something like “whatever the Queen in Parliament enacts is law”.

S Ibid., p. 117.
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ascertained and to be changeable. This is made possible by the emergence of
institutions with power to identify, alter and enforce the rules.

According to Hart, the result of this division of ‘normative labour’** be-
tween the officials and ordinary people brings both benefits and costs: “The
gains are those of adaptability to change, certainty, and efficiency [...] the cost
is the risk that the centrally organized power may well be used for the oppression
of numbers with whose support it can dispense, in a way that the simpler regime
of primary rules could not”.®

So even if Austin’s view is simplified and crude, there are ample examples
of legal systems which do not express the values of its community, but rather
the interests of the few. There is always a risk that law becomes legalistic or
morally fallible. One of the strengths of Hart’s exposure of the concept of law is
that he shows that laws may fail not by accident, but because of their nature as
social institutions.

So, law can be beneficial, but always at a price. It poses special risks of
injustice, for instance, against members of minorities, and of alienating its sub-
jects from important norms that govern their lives. In the words of Leslie Green,
Hart’s view is that “[a] typical society under law depends less on broad social
consensus than it does on a narrow official consensus. What the existence of law
requires of the population in general is little more than acquiescence with respect

to the mandatory norms of the system”.3

One must therefore be cautious; law is not always a reason for celebration.
A critical approach to law is also needed because it sometimes pretends to an
objectivity it does not have. Judges may say different things, but in fact they
wield serious power to create law.

Law and adjudication are inherently political. In understanding law, a the-
ory of law therefore needs the help of resources from social theory and philo-
sophic inquiry. It is thus neither the sole preserve, nor even the natural habitat,
of lawyers or law professors. It is but one part of a more general political theory.

A concept of law in terms of social constructions, constituted solely of so-
cial facts, is very different from a concept of law in terms of eternal natural
norms. Perhaps the classic formulation of natural law, is Cicero’s summary of a
Stoic doctrine: “True law is right reason in agreement with Nature; it is of uni-
versal application, unchanging and everlasting [...] [T]here will not be different

2 ] am using a term from Leslie Green’s “Introduction”, in Raz and Bulloch (eds.), 2012, p. xxix,
see supra note 58.

8 H.L.A. Hart, in Raz and Bulloch (eds.), 2012, p. 202, see supra note 58.
8 Jbid., p. xXix.
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laws at Rome and at Athens, or different laws now and in the future, but one

eternal and unchangeable law will be valid for all nations and for all times”.®

Modern proponents of natural law doctrines seldom subscribe to all ele-
ments of this classical account of the doctrine. However, after the World War 11,
natural rights theories experienced a renaissance in Western jurisprudence, es-
pecially in Germany. The idea was that the Nazis had violated norms that were
above and beyond the enacted laws in Germany; they had violated human rights
and fundamental freedoms and could be prosecuted for crimes against humanity.
A law that permitted such crimes was not to be considered a valid law.%

Also in the Anglo-American world, natural rights theories have strong pro-
ponents, such as John Finnis (1940-) and Ronald Dworkin (1931-2013).*” Both
developed their theories in response to Hart’s version of legal positivism, and
their arguments became the starting points for comprehensive academic debate.

Dworkin maintained that “law includes not only norms found in treaties,
customs, constitutions, statutes, and cases, but also moral principles that provide
the best justification for the norms found there. While the things justified by
moral principles are socially constructed, the justifications are not”.*® These jus-
tifications are the same everywhere and at all times.

Hart’s concept of law denies that law includes such eternal moral principles.
Law consists only of rules or principles which have been put there by humans.
All rules have a pedigree, and they can all be changed. This denial, however,
does not imply that Hart denies that there are relations between law and morality.
There are several. Both law and morality are system of norms that say something
about how we should live.

Another connection is related to the question of law’s purpose. Law is
made for purposes such as guiding conduct, promoting the common good, for
doing justice, or licensing coercion. Hart argues (in Chapter IX of The Concept
of Law) that (1) human survival is morally good, and that (2) a law which does
not aim at it would not be a law. Such a constitutive aim of law, does not, how-
ever, mean that it must succeed to remain law. A legal system failing to do what
laws should do may remain a legal system.®

8 Cicero, De Re Publica, 111.xii.33, trans. by Clinton W. Keyes, Harvard University Press, Loeb

Classical Library, Cambridge, 1943, p. 211.

For classification of natural law theories and an account of the German post-war debates, see

Henrich Henkel, Einfiihrung in die Rechtsphilosophie, C.H. Beck Verlag, Munich, 1977.

8 John Finnis, Natural Law and Natural Rights, 2nd ed., Oxford University Press, 2011; Ronald
Dworkin, Taking Rights Seriously, Harvard University Press, Cambridge, 1978; Ronald
Dworkin, Law s Empire, Harvard University Press, Cambridge, 1986.

8 Green, 2012, p. xvii, see supra note 82.
89
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It remains an open question whether Hart withdrew this view, see ibid., p. XXxv.
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Moral principles may also be authorized to become part of law by a legiti-
mate source of law. In this way, Hart interprets the constructivist doctrine in
favour of what is called ‘inclusive legal positivism’.

According to Hart, the value of legal theory lies not in helping advice cli-
ents or deciding cases. It rather contributes to understanding our culture and
institutions and in underpinning any moral assessment of them. That assessment
must be sensitive to the nature of law, and to morality, which comprises plural
and conflicting values.

For this study, which aims at applying utilitarianism and legal positivism
in the tradition of Bentham, Mill, Austin and Hart, on foundational issues of
contemporary international criminal law, Hart’s view on international law and
its status as law proper is of especial relevance. Hart presents his concept of law
as “a union of primary and secondary rules [...] as a mean between juristic ex-
tremes. For legal theory has sought the key to the understanding of law some-
times in the simple idea of an order backed by threats and sometimes in the

complex idea of morality”.”

According to Hart, the reason why we should not “attempt to narrow the
class of valid laws by the extrusion of what was morally iniquitous” is that to do
this does not “advance or clarify either theoretical inquiries or moral delibera-
tion”. The broader concept of law proved, in his analysis, to be consistent with

“so much usage” and “on examination to be adequate”.”!

3.3.4. Hart’s Concept of International Law

The case of international law is “converse”, according to Hart. Here the problem
is not that laws are morally iniquitous, but “the absence of an international leg-
islature, courts with compulsory jurisdiction, and centrally organized sanc-
tions”.”> In Hart’s view, international law lacks secondary rules — such as rules
of recognition, change and adjudication — and therefore cannot be categorized
as a developed legal system.

However, as Hart underlines, the union of primary and secondary rules
should not be thought of as a necessary (or sufficient) condition for a system of
law to be categorized as a ‘legal system’. In his view, it is more important to ask
whether “the usage that speaks of ‘international law’ is likely to obstruct any

practical or theoretical aim”.”*

% Hart, 2012, p. 213, see supra note 58.
ot Ibid., p. 213.

2 Ibid.

% Ibid., p. 214.
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To be sure, the issue is not about the proper use of words, Hart contends.
The issue is about whether a general term should be applied to a set of interna-
tional norms despite serious doubts that have been raised, such as concerning
the sources of international law and concerning states as subjects.

An important part of his argument for international law to be categorized
as law is to show that ‘voluntarist’ theories or theories of ‘auto-limitation’ fail.
These theories attempt to “reconcile the (absolute) sovereignty of states with the
existence of binding rules of international law, by treating all international obli-
gations as self-imposed like the obligation which arises from a promise. Such
theories are in fact the counterpart in international law of the social contract
theories of political science”.*

Hart’s point is that states are bound by international law obligations, not
by deciding to be so but as members of international society. The ‘voluntarist’
approach fails because it is unable to explain how it is known that states are only
bound by self-imposed obligations. Hart also points to the underlying rule which
must exist that a state which takes upon itself certain obligations is “bound to
do whatever it undertakes by appropriate words to do”.””> A state may promise
to perform a specific action, however, for that promise to become an obligation
there must be a rule that promises create obligations. This rule is binding inde-
pendently of the choice of the party bound by it.

Hart’s third argument refers to certain facts, such as the case of a new state.
According to Hart, it has never “been doubted that when a new, independent
state emerges into existence, [...] it is bound by the general obligations of inter-
national law, among others, the rule that give binding force to treaties”.”®

It is true, he contends, that international law resembles regimes that only
contain primary rules, even though its rules are very different from rules in prim-
itive societies. Many of its concepts, methods, and techniques are the same as
those of modern municipal law.

An argument exists that since international law does not contain secondary
rules, it must be a form of ‘morality’. This view is mistaken, according to Hart,
and is often associated with “the old dogmatism” stemming from Austin’s con-
cept of law as “orders backed by threats”. Although it is possible to construe a
concept of morality in this way, as denominating all systems of rules which are
not backed by threats, it would not serve any practical or theoretical purpose. It
would comprise systems which are very different in form and social function,
and represent an overly crude classification.

% Ibid., p. 224.
% Ibid., p. 225.
% Ibid., p. 226.
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There are several reasons for not classifying international law as a form of
morality, such as the fact that states in arguments against other states that they
think violate rules of international law refer to “precedents, treaties, and juristic
writings; often no mention is made of moral rights or wrong, good or bad”.”’ It
is true that states sometimes adhere to moral arguments in denouncing the con-
duct of other states, but that happens also in case of violations of municipal law.
Many rules of international law are also morally indifferent; such as rules that
provide for the functioning of inter-state relations.

A typical function of law, unlike morality, is to introduce detailed distinc-
tions, formalities and procedures that serve the purpose of maximizing “cer-
tainty and predictability and to facilitate the proof or assessments of claims”.
This ‘formalism’ or ‘legalism’ is found in international law, clearly distinguish-
ing it from ‘morality’. That does not mean that all rules of international law must
be of such moral neutral, formal character. “The point is only that legal rules
can and moral rules cannot be of this kind.”*®

The fact that there is no international legislature, which by applying certain
procedures can change the rules of international law, like rules of morality can-
not be changed by any legislature, is “a defect one day to be repaired”, according
to Hart. It is true that states may abide by rules of international law based on
moral considerations. But the foundation of international law lay in wide adher-
ence to its rules, which may be motivated rather by “calculations of long-term
interest, or by the wish to continue a tradition or by disinterested concern for
others”, than by a sense of moral obligation.

Hart’s conclusion is that, because international law lacks a legislature,
courts with compulsory jurisdiction and officially organized sanctions, it resem-
bles in form though not in content “a simple regime of primary or customary
law”. In content, however, it resembles advanced municipal law, and this makes
it possible for lawyers to freely transfer from the one to the other.

In his time, Bentham concluded that international law was “sufficiently
analogues” to municipal law to be called ‘law’. Hart refines this conclusion by
stating that “the analogy is one of content not of form; secondly, that, in this
analogy of content, no other social rules are so close to municipal law as those

of international law”.”’

I hold this conclusion as still valid. However, for contemporary discussions
his observations on how international law could become a developed system of
law, may be of even greater importance. True to his descriptive approach, he

7 Ibid., p. 228.
% Ibid., p. 229.
® Ibid., p. 237.
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does not argue that international law should become a developed system of law.
But he states how that could happen, and an unspoken wish in that direction may
perhaps be sensed.

It is true, he contends, that important relations between states are regulated
by multilateral treaties, and sometimes arguments are made that these treaties
also may be binding on other states that are not parties:

If this were generally recognized, such treaties would in fact be
legislative enactments and international law would have distinct
criteria of validity for its rules. A basic rule of recognition could
then be formulated which would represent an actual feature of the
system and would be more than an empty restatement of the fact
that a set of rules are in fact observed by states. Perhaps interna-
tional law is at present in a stage of transition towards acceptance
of this and other forms which would bring it nearer in structure to
a municipal system.'%

It should be noted that, since Hart wrote these words in the early 1960s,
international law has indeed developed in directions which could further the
transition. International courts have been established with binding jurisdiction
over a subset of states, such as the European Court of Human Rights, the ad hoc
tribunals for Rwanda and the Former Yugoslavia, and the ICC. Some of these
jurisdictions have been imposed on a group of states by decisions of the United
Nations Security Council, while others exist based on states’ self-imposition.
The ICC is, in this respect, a hybrid, since it can exercise jurisdiction over citi-
zens of non-States Parties which commit ICC crimes within its jurisdiction on
the territory of States Parties.

The existence of such courts leads to judicial decisions ascertaining which
rules, based on treaty or customary law, could be binding upon all states, irre-
spective of treaty obligations. However, it seems a way to go for states to reach
consensus on so-called jus cogens norms.'"!

According to legal literature, the following international crimes may be
characterized as jus cogens: aggression, genocide, crimes against humanity, war
crimes, piracy, slavery, slave-related practices, and torture. The legal basis for
this claim consists of:

 Ibid., p. 236.

1% The term ‘jus cogens’ means ‘the compelling law’ and, as such, a jus cogens norm holds the
highest hierarchical position among all other norms and principles. Because of that standing,
Jus cogens norms are deemed to be ‘peremptory’ and non-derogable, see M. Cherif Bassiouni,
“International Crimes: Jus Cogens and Obligation Erga Omnes”, in Law and Contemporary
Problems, 1996, vol. 59, no. 4, p. 67.
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1. international pronouncements recognizing that these crimes are part of
general customary law;
2. language in preambles or other provisions of treaties indicating that these
crimes have a higher status in international law;
3. the large number of states which have ratified treaties related to these
crimes; and
4. international investigations and prosecutions of perpetrators of these
crimes.'”
Further arguments for including specific crimes in the jus cogens category
are that they “affect the interests of the world community as a whole because
they threaten the peace and security of humankind and because they shock the

conscience of humanity”.'%

In 1996, Professor M. Cherif Bassiouni stated that:

It is still uncertain in ICL whether the inclusion of a crime in the
category of jus cogens creates rights or, as stated above, non-
derogable duties erga omnes. The establishment of a permanent
international criminal court having inherent jurisdiction over these
crimes would be a convincing argument for the proposition that
crimes such as genocide, crimes against humanity, and war crimes
are part of jus cogens and that obligations erga omnes to prosecute
or extradite flow from them.'*

The problem remains, however, that the Rome Statute of the ICC as it was
adopted in 1998 does not provide for the ICC to have ‘inherent jurisdiction’,
which is a doctrine of the English common law that a superior court has the
jurisdiction to hear any matter that comes before it, unless a statute or rule limits
that authority or grants exclusive jurisdiction to some other court or tribunal.
Even so — the ICC only having limited temporary and territorial jurisdiction — it
could be argued that it represents a further step in the direction of establishing
rules binding upon all states.

States disobeying such rules, by committing international crimes, weaken
the system, but do not destroy it. Municipal law is frequently violated without
its status as law being questioned. However, it may be true that international law,
and especially international criminal law, is more vulnerable.

The four points mentioned above constituting a legal basis for the claims
of jus cogens crimes may be a rule of recognition in the making. However, it is
not functioning as such yet. Obviously, it is also a rather complicated rule.

2 Ihid., p. 68.
1 Ibid., p. 69.
% Ibid., p. 74.
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3.4. Benthamite Perspectives on International Law

Bentham’s formative years took place in the context of eighteenth-century En-
lightenment. He engaged in a battle against both tradition and authoritarianism,
as well as against anarchical fallacies and revolutions. He devoted a lifetime of
developing a third way, namely, gradual reforms in legislation and policies
based on the principle of utility. The end goal was for governments and legisla-
tors to ensure happiness for the greatest number of people. These were radical
ideas at his time, but over time they became influential.

In 1871, 29 years after Bentham’s death, one of his translators, R. Hildreth
concluded that “whatever may be thought of the principle of utility, when con-
sidered as the foundation of morals, no one now-a-days will undertake to deny

that it is the only safe rule of legislation”.'"®

It was mainly due to Bentham and a small group of followers that the prin-
ciple achieved such a status. Bentham’s science of applying the principle has
had a lasting effect on jurisprudence, legal theorizing and in informing legisla-
tors up to the present. It is therefore pertinent to ask what can be learnt from him
in discussing the foundations of international criminal law.

There can be no doubt that the ‘principle of utility’ is providing foundation
for a branch of law that deals with heinous crimes, such as genocide, crimes
against humanity and war crimes, which inflict unbearable pain and unhappiness
on large numbers of human beings. These are crimes that in their very nature
attack the well-being and even the existence of collectives of people. The crimes
also have the potential of leading to further pain and unhappiness for the world
community, leading to escalation of conflicts, wider security risks, humanitarian
crisis, and so on.

Based on utilitarian premises, there is therefore wide space for inflicting
pain in the form of prosecution and punishment of those bearing the responsi-
bility for or performing such crimes. The main motivation would be to prevent
such crimes from being committed again in the future; the end goal being ulti-
mately to eliminate such crimes completely.

Challenged whether law is effective in preventing or eliminating such
crimes to occur, Bentham offers a wide range of arguments and viewpoints. He
presents convincing ideas about the civilizing functions of law, including crim-
inal law. However, he cautions that there are a set of necessary conditions law
must meet to fulfil such functions. Legislation must be designed well and be
based on sound principles to maximize overall happiness, and institutions must
be redesigned bearing these concerns in mind, not the least taking into consid-
eration that mechanisms must be in place to counter corruption and other

195 R. Hildreth, “Preface”, in Bentham, 1871, p. iii, see supra note 46.
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negative practices to take root. Investigations and trials must be conducted ef-
fectively to avoid delays and high expenses.

Reforming and improving legislation and practice is an ongoing process.
Reform efforts often lead to interest-based resistance by narrow groups who
have something to lose from them, as Bentham experienced himself. Strategic
thinking about how to create conditions conducive of reforms and improve-
ments of legislation is therefore of primary importance.

Bentham would insist to give priority to arguments that demonstrate how
criminal law may benefit the overall well-being and positive development of
society. As mentioned, this may have led him to embrace the complementarity
principle of the Rome Statute. He would point to local trials having greater ben-
eficial effects than more distant international trials or to the importance of inter-
national trials taking place in the proximity of crime affected societies whenever
feasible.

The prospect of the ICC exerting jurisdiction if national jurisdictions were
unable to do so, could lead to national legal reform. States prefer to be able to
prosecute crimes themselves and avoid interference by the ICC, and in this way,
the Rome Statute could serve as a model for national legislation and over time
build capacity at the national level to prosecute core international crimes.

The consequentialist challenge stemming from Bentham’s approach also
have other aspects. International courts are often criticized by civil society or-
ganizations for conducting poor outreach or for creating expectations in affected
communities, which they are unable to fulfil. Thinking justice in consequential-
ist terms would lead to international courts stepping up efforts to explain how
justice works not only to those involved in trials but to the wider society.

The ICC might represent some progress in this regard from previous inter-
national criminal courts. There may, however, be more to be done. In pointing
to the future beneficial consequences of prosecutions as their main raison d’étre
(deterrence of similar crimes), Bentham would ask for well-thought-out and
well-resourced strategies of outreach being part of any international legal inter-
vention into situations where core international crimes had taken place.

Bentham’s justification for punishment was based on its overall tendency
to produce more happiness than pain for affected persons. Only a well-organized
state with rational and accessible laws, where legislators were elected by the
people to apply the principle of utility in their legislative work, could succeed
in achieving that. He had in mind that successful states in this regard, could
serve as models for other states. He, however, also realized that even democratic
and peaceful states could end up in conflicts that would need international inter-
vention to avoid violent wars to break out.
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Consequently, he argued for international law to be reformed so it could
become an effective tool in preventing wars and improving inter-state relations.
His idea of codifying an international legal code also led him to see the need for
establishing an international court able to decide on disputes between states. He
did not develop foundations for international criminal law as such, but he clearly
depicted needs for sanctioning violations of international norms by representa-
tives and even heads of states. This means that some conditionality was inherent
in Bentham’s thinking about the sovereignty of states. I think he would have
supported international criminal law as a way of ensuring utility-based punish-
ment of the most serious crimes in cases where national states were unable or
unwilling to do so.

He would, however, have wanted to introduce a systematic approach to
reforming and developing further international criminal law. His method would
be to ask which crimes are most detrimental to overall happiness among the
greatest number of people. He would not erase the already existing crimes from
the law book — aggression, crimes against humanity, genocide, and war crimes
— but he would question whether other serious pain-inflicting crimes should be
included, as discussed in Philosophical Foundations of International Criminal
Law: Legally Protected Interests (2022).'° Central to reform of international
criminal law would be to ensure that the gravest crimes — with the largest nega-
tive consequences for specific societies, and ultimately to humankind — were
included, and that they were expressed in language that could be understood by
legal experts, governments as well as by ordinary people.

Were he alive today, Bentham would of course come up with his own re-
form proposals. But he would also have liked to see experts and representatives
from as many countries as possible being involved in discussions about the
proper scope of international criminal law. His vision was an alliance of states
with liberal opinions perfecting legislation.

He would also have noticed the existence of a branch of international law
named human rights law. He would have been worried by the fact that the dec-
larations of human rights he criticized so vehemently had been followed up by
the enactment by a large majority of states of the Universal Declaration of Hu-
man Rights and a range of international legal documents protecting human
rights, giving them status as legal rights.

1% This is the third volume in the Centre for International Law Research and Policy’s Symposium
on Philosophical Foundations of International Criminal Law. Morten Bergsmo, Emiliano J.
Buis and Song Tianying (eds.), Philosophical Foundations of International Criminal Law: Le-
gally-Protected  Interests, Torkel Opsahl Academic EPublisher, Brussels, 2022
(https://www.toaep.org/ps-pdf/36-bergsmo-buis-song/).
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Maybe he, in the end, would accept that as Newton’s law on gravity later
was shown by Albert Einstein to be incorrect and only valid in certain circum-
stances, his principle of utility also was valid only as a special case of a more
all-encompassing theory. He would have to see that states with liberal opinions,
fully respecting individual and minority human rights, are the only states in
which the principle of utility could be applied without modifications. In other
states, human rights concerns should in some cases override utilitarian conclu-
sions to protect minorities’ and individuals’ rights from being sacrificed for the
greater good of the majority.

3.5. Philosophical Foundations of International Criminal Law

Philosophical foundations of international criminal law may take diverse forms.
Its inherent values, norms, rules and concepts may be supported by reference to
existing religious or philosophical principles and views. International criminal
law — being both in theory and in practice, “a marriage between criminal justice
and human rights activism”'”” — may be especially attractive for adherents of
religious or philosophical schools that want to strengthen protection of core hu-
man values.

For the international human rights movement, however, international crim-
inal law is not merely about seeing wrongdoers punished and thereby having
some basic values confirmed. Its most important function may be to help end a
global climate of impunity and lack of accountability in which grave abuses of
human rights so regularly occur.

Bentham and the way of thinking he inspired come with a similar approach.
He would see the most important function of international criminal law not in
the fact that it gives legal effect to protection of natural rights (which do not
exist, according to him), or protection of human dignity or any other precon-
ceived highest value. Its most important function would be to promote the larg-
est happiness of the greatest number by educating people and deterring crimes.
He believed that the law could civilize and improve human societies even at
moments when civilization has broken down.

This approach also puts a test in front of international criminal law juris-
dictions: do they contribute effectively to achieving these aims? If not: which
reforms are needed to improve them?

In other words, the foundation given is conditional upon success. Bentham
would, however, address failure not by revolutionary measures but by reforms.

17 See Wellman, 2013, p. 477, supra note 43.
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Sir Thomas More and Integrity in Justice”

Beati quorum via integra est: qui ambulant in lege Domini'

Integrity issues in international organizations have gained wide attention in re-
cent years due to extensive media coverage of problematic practices and non-
compliance with codes of ethics by actors within such organizations. Particu-
larly shocking were revelations by eight international media organizations of the
European Investigative Collaborations in 2017 that undermined the credibility
of the International Criminal Court (‘ICC”).

The revelations included serious allegations that members of the ICC Of-
fice of the Prosecutor had helped the first Prosecutor of the ICC, Luis Moreno-
Ocampo, to make money by assisting persons suspected of having aided ICC
crimes in Libya. There were also issues connected with situations under ICC
investigations in Cote d’Ivoire and Kenya as well as some broader issues linked
to the heritage of the first Prosecutor.’

In the following, I engage in finding out what Sir Thomas More (1478—
1535) may offer in terms of principles and strategies on how to strengthen per-
sonal and institutional integrity within international justice institutions. His im-
age is on the cover of the book Integrity in International Justice, and I have had

This chapter was first published as Chapter 4 of Morten Bergsmo and Viviane E. Dittrich (eds.),
Integrity in International Justice, Torkel Opsahl Academic EPublisher, Brussels, 2020
(https://www.toaep.org/nas-pdf/4-bergsmo-dittrich/), and has not been updated since. The au-
thor extends his gratitude to Berit Lindeman for input to Section 4.1.1. on election observation
and Section 4.1.2. on corruption in the Parliamentary Assembly of the Council of Europe.

! “Blessed are the undefiled in the way, who walk in the law of the Lord”. Book of Psalms 119:1,
King James Version. An alternative translation from the New International Version reads as
follows: “Blessed are those whose ways are blameless, who walk according to the law of the
Lord”.

2 For a short account of the issues, see Pierre Hassan, “Scandals rocks international criminal
court”, Justiceinfo, 8 October 2017. For the broader issues, see Morten Bergsmo, Wolfgang
Kaleck, Sam Muller and William H. Wiley, “A Prosecutor Falls, Time for the Court to Rise”,
FICHL Policy Brief Series No. 86 (2017), Torkel Opsahl Academic EPublisher, Brussels, 2017
(https://www.toaep.org/pbs-pdf/86-four-directors/). At the heart of many of the issues related
to the ICC Office of the Prosecutor may be Mr. Moreno-Ocampo’s unwillingness to follow-up
on the ground-breaking work of the ICC preparatory team, see Morten Bergsmo, Klaus Rack-
witz and Song Tianying (eds.), Historical Origins of International Criminal Law: Volume 5,
Torkel Opsahl Academic EPublisher, Brussels, 2017 (https://www.toaep.org/ps-pdf/24-
bergsmo-rackwitz-song/).
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the honour of writing the chapter on him. What can an outstanding representa-
tive of so-called ‘Northern Humanism’, a friend and ally of Erasmus of Rotter-
dam (1466-1536), and a statesman serving in the highest positions during large
parts of King Henry VIII’s reign (1509—1547) offer to contemporary debates
about integrity issues, in particular in international justice institutions?

It is well-known that More, despite his long and outstanding service, was
unjustly executed by the King. What is less well known is the reason More of-
fered so as not to give in to the immense pressure to condone the King and Par-
liament abolishing the independence of the Church of England and making the
King its head. More dealt with the issue of integrity in many of his works, in-
cluding his famous Utopia (1516)* and The History of King Richard the Third
(1557).* An underlying question for much of his political writings was how a
wise man with integrity (“a first citizen”)’ could serve a King or prince with
tyrannical inclinations. (The references to the ‘King’ and ‘Kings’ throughout this
chapter should be understood as a legacy of More’s times and for consistency,
not a deliberate exclusion.)

Central to More’s thinking on how to develop and preserve integrity was
to train yourself to be faithful to your conscience. He also frequently referred to
respect for the law, which in his view justly limited the power of the King and
protected the right to dissent. Leaders should serve the people, not their own
narrow interests.

Among the reasons to include More in contemporary discussions on integ-
rity is also that he was the first English writer to use the word ‘integrity’, being
well aware of the concept’s both classical and biblical roots.® For him, integrity
signifies consistency in thought, word and action, based on conscience and com-
prehensive understanding. It is the fruit of a successful struggle to be just one
person, rather than to be several. It is “what makes a person a unity rather than
a duplicity. Integrity makes a particular life resemble a good poem rather than a

dubious collection of fragments, with doubtful authorship”.’

Utopia is available in several editions. I consulted the following: Thomas More, Utopia, Cam-

bridge University Press, 2016 [1516].

4 Thomas More, The History of King Richard the Third, in Richard S. Sylvester (ed.), The Com-
plete Works of St. Thomas More, Vol. 2, Yale University Press, New Haven, 1963.

> Thomas More, epigram 111, in Utopia, see supra note 3.

¢ “Conscience and Integrity”, in Gerard B. Wegemer and Stephen W. Smith (eds.), 4 Thomas
More Sourcebook, Catholic University of America Press, Washington, D.C., 2004, pp. 212—
214.

7 Stephen W. Smith, “Thomas More: Patron Saint of Leading Citizens”, in Travis Curtright (ed.),

Thomas More: Why Patron of Statesmen?, Lexington Books, New York, 2015, p. 145.
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This chapter deals with the arguments and stance of Thomas More, situat-
ing them in a context of modern integrity. The first section deals with integrity
issues recently faced by international organizations, such as biased election ob-
servation, lack of quality control and transparent procedures in both the Council
of Europe and the International Criminal Police Organization (‘INTERPOL),
acquittals in the international tribunals, as well as misconduct by members of
the ICC Office of the Prosecutor (Section 4.1.). To ground the discussion of
More’s relevancy for current integrity discussions, I provide a typography of
these problems, focusing on individual versus institutional integrity, politiciza-
tion or instrumentalization of institutions, and the specificities of professional
integrity (Section 4.2.). These challenges to integrity form the basis upon which
we turn to More for guidance, which is the subject of the following sections.
The chapter progresses with a discussion on More’s thoughts on tyranny and
how to confront it (Section 4.3), before turning to More as a statesman and his
views on heresy (Section 4.4.). Finally, the chapter turns briefly to More’s con-
flict with Henry VIII (Section 4.5.), before concluding with More’s lessons as
well as returning to the topic of integrity in justice (Sections 4.6. and 4.7.).

4.1. Integrity Failures in International Political Institutions

My organization, the Norwegian Helsinki Committee, has a history of address-
ing integrity issues publicly, rather than only raising them discretely behind the
scenes. Maybe it is part of a wider Nordic tradition that to demonstrate your
support for an institution, you do not shy away from publicly criticizing it and
appeal for effective measures to address failings.

Part of this tradition is a perception that for criticism to be effective, it must
be constructive. Only denouncing practices, without pointing to remedies and
good examples that could help improve them, is not enough. External inquiries
into institutional misbehaviour, which is widely used in the Nordic countries, is
expected to produce recommendations on remedies as well as to clarify and
evaluate the facts.

I will point to a few examples of integrity issues in international organiza-
tions at the time when this chapter was first published. These examples are tell-
ing in themselves but also help to characterize main types of contemporary in-
tegrity issues. Such a typology, as further developed in Section 4.2., may make
it easier to answer questions about the relevance of More’s approach to devel-
oping and preserving integrity.

4.1.1. Biased Election Observation

During the 1990s, election observation as a distinct form of human rights mon-
itoring developed rapidly. In post-conflict situations and in societies in transition
from communist dictatorship to democratic rule, Western states, the United
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Nations (‘UN”), the Council of Europe, the Conference on Security and Co-op-
eration in Europe (‘CSCE’, renamed the ‘OSCE’ on 1 January 1995)* and some
other international organizations put great emphasis on promoting free and fair
elections as necessary steps towards democratic rule.

A telling expression of this view is to be found in the landmark 1990 CSCE
Copenhagen Document, where all 35 participating states at the time declared
that “the will of the people, freely and fairly expressed through periodic and
genuine elections, is the basis of the authority and legitimacy of all govern-

ment”.’

The CSCE-OSCE Office of Democratic Institutions and Human Rights
(‘ODIHR’) played an important role — as did several academic institutions and
non-governmental organizations — in developing a methodology to ensure that
findings reflected both election day performance of elections as well as contex-
tual factors."

In some of the transitional countries, hopes for democratic developments
were soon to be replaced by the reality of ‘managed’ democracy. States like the
Russian Federation, Belarus, Azerbaijan and the Central Asian states do perform
elections, but they adhere to systems where the ‘elected’ government weakens
and/or controls the judiciary, the media, the parliament, and other state institu-
tions to such an extent that there are little, if any, checks and balances. Further-
more, no effective opposition in the parliament exists.

In some of the countries, widespread cheating on election day does take
place. However, the states increasingly adhere to more sophisticated ways of
controlling the election results."!

Even if these states centralize power and are intolerant of criticism, they
make efforts to retain an institutional set-up that mimics democratic governance.
Among former communist countries, the Russian Federation has often played
the role of pioneering the development of methods of ‘controlling’ and ‘faking’
democracy.

Budapest Summit Declaration, “Towards a genuine partnership in a new era”, 21 December

2004, para. 3.

CSCE, Document of the Copenhagen Meeting of the Conference on the Human Dimension of

the CSCE, 29 June 1990, para. 6 (https://www.legal-tools.org/doc/f85146/).

10 ODIHR, Election Observation Handbook, 6th ed., OSCE-ODIHR, Warsaw, 2010. An exten-
sive library of election related guidelines and tools are available in the OSCE’s web site.

' For a compelling account of the main methods used to ‘control’ democracy, see Andrew Wilson,

Virtual Politics: Faking Democracy in the Post-Soviet World, Yale University Press, 2005. He

argues that the post-Bolshevik culture of ‘political technology’ is the main obstacle to better

governance in the region. There is no real popular participation in public affairs, and no sys-

tematic modernization of the political economy.
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It is precisely because these states do not adhere to principles of separation
of power and rule of law, and do not tolerate free media and independent civil
society, that arranging elections is of crucial importance to strengthen legitimacy
and present themselves as adhering to democratic principles.

Sometimes leaders of the states recognize that the governance model is not
democratic in the full sense. President Vladimir Putin refers to ‘managed’ or
‘controlled’ democracy,'? while Prime Minister Viktor Orban became infamous
for characterizing the European Union (‘EU”) Member State Hungary as an ‘il-
liberal state’.'® Other leaders resorted to terms like ‘transitional democracy’, in-
dicating that the state might not be fully democratic yet, but is en route towards
that end goal."

Faced with increasingly professional independent election observation,
which is able to detect election fraud not only on election day, but also pre- and
post-election day measures that were initiated to produce the desired election
results, the regimes set out to tackle this challenge as well. They organized, inter
alia, alternative election observation missions, which stated that elections were
free and fair even if they were not.

A group of parliamentarians from Western countries constituted a special
problem. Being members of respected international election observation mis-
sions, they breached codes of conduct, made positive statements on Election
Day, and tried to influence mission statements to become more positive than
justified. These problems were in particular linked to elections in Azerbaijan,
and the Parliamentary Assembly of the Council of Europe (‘PACE’) eventually
initiated an investigation into alleged corruption among its members.'®

12" This term may be inspired by the concept of ‘guided democracy’, coined by the American
journalist Walter Lippmann in his influential book Public Opinion from 1922. In such a system,
a formal democratic government function as a de facto autocracy. For an early criticism of
Putin’s managed democracy, see Masha Lipman and Michael McFaul, “Managed democracy
in Russia”, in Harvard International Journal of Press/Politics, 2001, vol. 6, no. 3, pp. 116—
127.

3 Prime Minister Orban proclaimed Hungary as an illiberal democratic state in a speech at the
Tusvanyos Summer University and Student Camp on 26 July 2014. “Proclamation of the Illib-
eral Hungarian State”, The Orange Files, 1 August 2014.

14 Freedom House has, since 1995, run a project called “Nations in Transit”, which according to
a certain methodology survey democratic reforms in 29 former communist countries. The re-
port covering developments in 2018 registered the most score declines in the project’s 23-year
history: 19 of the 29 countries had declines in their overall Democracy Scores. For the second
year in a row, there were more Consolidated Authoritarian Regimes than Consolidated Democ-
racies (Freedom House, “Nations in Transit 2018” (available on its web site)).

15 Council of Europe, “Report of the Independent Investigation Body of the allegations of cor-
ruption within the Parliamentary Assembly”, 15 April 2018. For extensive coverage of the so-
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To respond to biased election observation, a coalition of non-governmental

organizations, the European Platform for Democratic Elections (‘EPDE”),'° in-
itiated several studies of threats to the integrity of election observation in 2016."7

According to the EPDE, the main integrity issues were:

“a growing tendency among authoritarian regimes in the OSCE region to
orchestrate benevolent election observation in order to give legitimacy to

fraudulent elections”;'®

“a series of cases where European parliamentarians individually make pub-
lic assessments of elections abroad, giving an impression to represent the
position of their parliament also while their activity is not endorsed by their
parliament or their faction, and when they are not member of any official
Election Observation Mission. By that, they discredit not only the parlia-
ment and the faction they represent but election observation as such”;"

“there are European parliaments which did not sufficiently elaborate effec-
tive internal control mechanisms (i.e. Codes of Conduct) to discourage
their members from participating in biased international election observa-

tion missions”;>°

“an increasing number of GONGOs (governmental organized NGOs) pub-
lish assessments on election processes which are not based on any meth-
odological election observation, while often being purely politically moti-
vated”;?!

“election administrations in some countries of the OSCE region deliber-
ately deny accreditation to independent international Election Observation

Missions adhering to international standards as the ODIHR methodol-
».22

ogy

3

called ‘caviar diplomacy’ in PACE, see European Stability Initiative’s (‘ESI’) thematic web
site on corruption problems in the PACE.

Members of the coalition include Helsinki Citizens’ Assembly Vanadzor, Election Monitoring
and Democracy Studies Centre, Belarusian Helsinki Committee, International Society for Fair
Elections and Democracy, European Exchange, International Elections Study Centre, Promo-
LEX Association, the Norwegian Helsinki Committee, Stefan Batory Foundation, Golos, Swe-
dish International Liberal Centre, and Committee of Voters of Ukraine.

EPDE, “Politically biased election observation — A threat to the integrity of international insti-
tutions”, 13 July 2018.

Ibid., p. 8.
Ibid.
1bid.
1bid., p. 9.
1bid.
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e several parliamentary assemblies send election observation missions that
“do not operate on the basis of a transparent and clearly defined election
observation methodology for the assessment of the election process”.*

4.1.2. Corruption in the Parliamentary Assembly of the Council of

Europe

An enabling factor for these unfortunate developments was a lack of quality
control mechanisms. There were, inter alia, no established mechanisms to mon-
itor the conduct of parliamentarians participating in observation missions of
PACE, the OSCE Parliamentary Assembly, or the European Parliament. Nor
were there procedures to establish the basis for reaching conclusions that signif-
icantly differed from those of the long-term professional missions of the OSCE’s
specialized agency for conducting election observation, ODIHR.

Lack of quality control and transparent procedures may also have been at
the core of the integrity issues connected with the so-called ‘caviar diplomacy’
in PACE. In short, this diplomacy may have started as early as in 2001 and con-
sisted in bribing members of PACE with money and gifts to influence their vot-
ing in favour of Azerbaijan and possibly some other Council of Europe Member
States.”*

The conclusion of the external review of the allegations was as follows:

The key deficiency in the organisation of work and political pro-
cesses in PACE was found to relate to the manner in which the
decisions on appointments to different functions were made. This
in particular concerned the lack of transparency and sufficient reg-
ulation of the procedures for such appointments, especially the ap-
pointments of members of the Monitoring Committee and the
Rules Committee, as well as the appointments of rapporteurs in
general. An issue of lack of transparency and an absence of safe-
guards against abuse was also found to arise with regard to the
voting processes in the committees, which might affect the voting
results and open the door to the possibility of exertion of improper
influence, including that of a financial nature.

As to the functioning of PACE in matters concerning Azerbai-
jan, the Investigation Body established that there was a group of
persons working in PACE in favour of Azerbaijan. A certain level
of cohesion in their various activities existed, although the Inves-
tigation Body found it difficult to establish with a sufficient degree
of certainty that they all formed part of a single orchestrated

% Jbid.

24 For a short description of the problems, see Organized Crime and Corruption Reporting Project