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PREFACE BY THE EDITORS

The establishment of international criminal jurisdictions such as the Interna-
tional Criminal Court (‘ICC’) presents new challenges for legal practitioners
as well as scholars in their legal research. High-quality legal commentaries
can be of great assistance for both practitioners and scholars.

The Commentary on the Law of the International Criminal Court
(‘CLICC’) has been designed with inspiration from commentaries on domes-
tic law as well as international law. It now covers both the ICC Statute and
Rules of Procedure and Evidence. Its basic idea is to address legal questions
and issues in a clear and unconvoluted manner. It not only discusses ordinary
and recurrent questions of interpretation and application of international
criminal law. When legal issues are more complicated, CLICC informs on
relevant preparatory works, case law, expert views and scholarship which
may be consulted for further research.

The focus of CLICC is on case law and contentious issues already re-
solved or in need of resolution. Provisions that are deemed of greater im-
portance have been covered in more detail.

If you wish to make a reference to the printed version of this volume
of CLICC, please make the reference to the page and note in this way:
Mark Klamberg, “Rule 114”, in Mark Klamberg, Jonas Nilsson
and Antonio Angotti (eds.), Commentary on the Law of the In-
ternational Criminal Court: The Rules of Procedure and Evi-
dence, Torkel Opsahl Academic EPublisher, Brussels, 2023,
p. .
If you wish to make a reference to the online version of CLICC (Rules
of Procedure and Evidence), please do it in this way:
Mark Klamberg, “Rule 114”, in Mark Klamberg, Jonas Nilsson
and Antonio Angotti (eds.), Commentary on the Law of the In-
ternational Criminal Court: The Rules of Procedure and Evi-
dence, Lexsitus-CLICC (http://cilrap-lexsi-
tus.org/en/rpe/clicc/114/, accessed on 1 November 2023).
Lexsitus-CLICC, the online version of CLICC (https://cilrap-lexsi-
tus.org/en/clicc), is continuously updated and can as such be considered the
‘master’ version of the commentary. It has functionality which allows the
user to seamlessly use other online resources in the Lexsitus platform, which

i


http://cilrap-lexsitus.org/en/rpe/clicc/114/
http://cilrap-lexsitus.org/en/rpe/clicc/114/
https://cilrap-lexsitus.org/en/clicc
https://cilrap-lexsitus.org/en/clicc

is certified by the Digital Public Goods Alliance. Arabic and French versions
are already available in Lexsitus thanks to financial support by the Norwe-
gian Ministry of Foreign Affairs and the International Nuremberg Principles
Academy. We note with satisfaction that the online version of CLICC and
the first printed edition have since several years provided utility to scholars
and practitioners in the field.

The Faculty of Law at Stockholm University and CILRAP have pro-
vided excellent practical and technical facilities for our work. Since the early
days of designing and developing CLICC, several persons have contributed
with editorial assistance, including Josef Svantesson, Liu Sijia, Camilla
Lind, Hanna Szabo, Nikola Hajdin, Valentina Barrios, Virginie Lefébvre, Fa-
thi M.A. Ahmed and Rohit Gupta. Others have contributed to developing
earlier and present technical platforms or providing other forms of technical
assistance, including Ralph Hecksteden, Devasheesh Bais, Saurabh Sachan,
Rajan Zaveri and Shikha Bhattacharjee. Funding has been provided in dif-
ferent stages by the International Nuremberg Principles Academy, the Foun-
dation SJF (Stiftelsen Juridisk Fakultetslitteratur), the Board of Human Sci-
ence at Stockholm University, the Norwegian Ministry of Foreign Affairs
and CILRAP.

Finally, we wish to thank Morten Bergsmo for having CLICC as a part
of CILRAP’s network, the Lexsitus platform and his continuous support.

Mark Klamberg, Jonas Nilsson and Antonio Angotti
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Rule 1

CHAPTER 1.
GENERAL PROVISIONS

Rule 1

In the present document:

- “article” refers to articles of the Rome Statute;

- “Chamber” refers to a Chamber of the Court;

- “Part” refers to the Parts of the Rome Statute;

- “Presiding Judge” refers to the Presiding Judge of a Chamber;
- “the President” refers to the President of the Court;

- “the Regulations” refers to the Regulations of the Court;

- “the Rules” refers to the Rules of Procedure and Evidence.

This rule, as its title and the introductory words indicate, is intended only to
state the meanings with which terms are used in the Rules of Procedure and
Evidence of the International Criminal Court.

The RPE have a different structure than the ICC Statute. In order to
avoid confusion it was agreed during the negotiations of the RPE under Rule
1 on use of Terms that terms such as ‘articles’ and ‘parts’ should be reserved
to refer exclusively to divisions and provisions of the ICC Statute.! Instead
the RPE uses terms such as ‘rules’ and ‘chapters’.

The ICC Statute is the main instrument regulating the functioning of
the Court. The main subsidiary instrument for judicial activities is the RPE,
adopted by the Assembly of States Parties under Article 51 of the ICC Stat-
ute. Other instruments include Elements of Crimes adopted by the ASP under
Article 9, the Regulations of the Court adopted by the Judges pursuant to
Article 52, Staff regulations pursuant to Article 44 and the Financial Regu-
lations and Rules pursuant to Article 113. Article 52(1) indicates that the
Regulations shall be consistent with the ICC Statute and the RPE.

Doctrine:

1. Silvia A. Fernandez de Gurmendi, “The Elaboration of the Rules of Pro-
cedure and Evidence”, in Roy S. Lee and Hakan Friman (eds.), The

1 Silvia A. Ferndndez de Gurmendi, “The Elaboration of the Rules of Procedure and Evidence”,
in Roy S. Lee and Hékan Friman (eds.), The International Criminal Court: Elements of
Crimes and Rules of Procedure and Evidence, Transnational Publishers, Ardsley, 2001, p.
244 (https://www.legal-tools.org/doc/e34{81/).
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International Criminal Court: Elements of Crimes and Rules of Proce-
dure and Evidence, Transnational Publishers, Ardsley, 2001, pp. 235-257
(https://www.legal-tools.org/doc/e3481/).

2. Christopher Staker and Dov Jacobs, “Article 527, in Otto Triffterer and
Kai Ambos (eds.), The Rome Statute of the International Criminal Court:
A Commentary, 3rd. ed., C.H. Beck/Hart/Nomos, Munich/Oxford/Baden-
Baden, 2016, pp. 4962 (https://www.legal-tools.org/doc/040751/).

Author: Mark Klamberg.
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Rule 2

Rule 2

The Rules have been adopted in the official languages of the Court
established by article 50, paragraph 1. All texts are equally authen-
tic.

Article 50 provides that the official languages of the Court shall be Arabic,
Chinese, English, French, Russian and Spanish. This requirement is primar-
ily relevant for the work of the Assembly of States Parties.!

Preparatory works:

The International Law Commission draft (1994 ILC Final Report) declared
English and French to be the working languages of the Court, that is, the
official languages of the United Nations, French and English. At the Rome
conference a distinction was made between official and working languages
and the addition of the other official languages of the UN: Arabic, Russian,
Chinese and Spanish (Schabas, 2016, pp. 802—-803).

Doctrine:

1. William A. Schabas, The International Criminal Court: A Commentary
on the Rome Statute, 2nd. ed., Oxford University Press, 2016, pp. 634—
641 (https://www.legal-tools.org/doc/b7432¢/).

Author: Mark Klamberg.

1 William A. Schabas, The International Criminal Court: A Commentary on the Rome Statute,

2nd. ed., Oxford University Press, 2016, p. 803.
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Rule 3

Rule 3

1. Amendments to the rules that are proposed in accordance with
article 51, paragraph 2, shall be forwarded to the President of the
Bureau of the Assembly of States Parties.

2. The President of the Bureau of the Assembly of States Parties
shall ensure that all proposed amendments are translated into the
official languages of the Court and are transmitted to the States Par-
ties.

3. The procedure described in sub-rules 1 and 2 shall also apply to
the provisional rules referred to in article 51, paragraph 3.

Article 51(2) provides that Rule amendments can be proposed by: any State
Party; the judges acting in absolute majority, or the Prosecutor, and enter into
force when adopted by a two-thirds majority of the Assembly of States Par-
ties.

The procedure of amending rules entails that the proposal is forwarded
to the President of the Bureau of the Assembly of States Parties. Further, the
proposed amendments are translated into the official languages of the Court
and are transmitted to the States Parties. Pursuant to Rule 3(1) this procedure
also applies to provisional rules adopted by the judges under Article 51(3).

Author: Mark Klamberg.
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Rule 4

CHAPTER 2.
COMPOSITION AND ADMINISTRATION OF THE COURT

Section 1. General Provisions Relating to the Composition and Administra-
tion of the Court

Rule 4!

1. The judges shall meet in plenary session after having made their
solemn undertaking, in conformity with rule 5. At that session the
Jjudges shall elect the President and Vice-Presidents.

2. The judges shall meet subsequently in plenary session at least
once a year to exercise their functions under the Statute, the Rules
and the Regulations and, if necessary, in special plenary sessions
convened by the President on his or her own motion or at the request
of one half of the judges.

3. The quorum for each plenary session shall be two-thirds of the
judges.

4. Unless otherwise provided in the Statute or the Rules, the deci-
sions of the plenary sessions shall be taken by the majority of the
judges present. In the event of an equality of votes, the President, or
the judge acting in the place of the President, shall have a casting
vote.

5. The Regulations shall be adopted as soon as possible in plenary
sessions.

! As amended by resolution ICC-ASP/10/Res.1.

Rule 4 adds details to Article 38 of the ICC Statute which concerns the elec-
tion and function of the Presidency.

Paragraph 1 of the rule was amended by resolution ICC-ASP/10/Res.1
of 20 December 2011,' whereas the old rule required the judges to meet in
plenary “not later than two months after their election”, current Rule 4(1)
provides that they “shall meet in plenary session after having made their sol-
emn undertaking”. As indicated by resolution ICC-ASP/10/Res.1, the
amendment aims to enhance the efficiency and effectiveness of the Court.

Paragraph 5 provides that the regulations of the Court shall be adopted
as soon as possible in plenary sessions. This paragraph relates to Article 52

1 ICC ASP, Amendments to rule 4 of the Rules of Procedure and Evidence, ICC-ASP/10/Res.1,
20 December 2011 (https://www.legal-tools.org/doc/f15¢c3c/).
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which provides that the judges shall adopt, by an absolute majority, the Reg-
ulations of the Court necessary for its routine functioning. The original reg-
ulations of the Court were adopted by the judges of the Court on 26 May
2004. They have subsequently been amended four times: (i) as amended on
14 June and 14 November 2007, date of entry into force of amendments: 18
December 2007; (ii) as amended on 2 November 2011, date of entry into
force of amendments: 29 June 2012; (iii) as amended on 10 February 2016,
date of entry into force of amendments: 10 February 2016; (iv) as amended
on 6 December 2016, date of entry into force of amendments: 6 December
2016 ; (v) as amended on 12 July 2017, date of entry into force of amend-
ments: 20 July 2017; and (vi) as amended on 12 November 2018, date of
entry into force of amendments: 15 November 2018.

Doctrine:

1. Frank Jarasch, “The Rules of Procedure and Evidence Concerning the
Composition and Administration of the International Criminal Court”, in
Horst Fischer et al. (eds.), International and National Prosecution of
Crimes Under International Law, 2nd, ed, Berliner Wissenschafts-Ver-
lag, 2004, pp. 155172 (https://www.legal-tools.org/doc/95e519/).

Author: Mark Klamberg.
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Rule 4 bis

Rule 4 bis®

1. Pursuant to article 38, paragraph 3, the Presidency is established
upon election by the plenary session of the judges.

2. As soon as possible following its establishment, the Presidency
shall, after consultation with the judges, decide on the assignment

of judges to divisions in accordance with article 39, paragraph 1.
2 As amended by resolution ICC-ASP/10/Res.1.

Rules 4 and 4 bis add details to Articles 38 and 39 of the ICC Statute which,
inter alia, concern the assignment of judges to divisions.

Rule 4 bis was introduced by Resolution ICC-ASP/10/Res.1 of 20 De-
cember 2011,' whereas the old Rule 4 required the judges to meet in plenary
“not later than two months after their election” and at that session assign
judges to divisions, current Rule 4 bis requires the Presidency, as soon as
possible following its establishment and after consultation with the judges,
to decide on the assignment of judges to divisions. As indicated by resolution
ICC-ASP/10/Res.1 the amendment aims to enhance the efficiency and effec-
tiveness of the Court.

Assignment under Rule 4 bis is not only used when the Presidency is
established, but also when a new judge is elected.?

Author: Mark Klamberg.

1 ICC ASP, Amendments to rule 4 of the Rules of Procedure and Evidence, ICC-ASP/10/Res.1,
20 December 2011 (https://www.legal-tools.org/doc/f15c3c/).

See ICC, Situation in the Democratic Republic of the Congo, Decision assigning Judge Raul
Pangalangan to the Pre-Trial Division, Presidency, 15 July 2015, ICC-01/04-637
(https://www .legal-tools.org/doc/008949/).
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Rule 5

Rule 5

1. As provided in article 45, before exercising their functions under
the Statute, the following solemn undertakings shall be made: (a) In
the case of a judge: “I solemnly undertake that I will perform my
duties and exercise my powers as a judge of the International Crim-
inal Court honourably, faithfully, impartially and conscientiously,
and that I will respect the confidentiality of investigations and pros-
ecutions and the secrecy of deliberations.”; (b) In the case of the
Prosecutor, a Deputy Prosecutor, the Registrar and the Deputy Reg-
istrar of the Court: “I solemnly undertake that I will perform my
duties and exercise my powers as (title) of the International Criminal
Court honourably, faithfully, impartially and conscientiously, and
that I will respect the confidentiality of investigations and prosecu-
tions.”

2. The undertaking, signed by the person making it and witnessed by
the President or a Vice-President of the Bureau of the Assembly of
States Parties, shall be filed with the Registry and kept in the records
of the Court.

Rule 5 describes the undertakings of the senior officials of the International
Criminal Court, including the judges, the Prosecutor, a Deputy Prosecutor,
the Registrar and the Deputy Registrar of the Court. The obligation to make
a solemn undertaking for these officials are required by Article 45 of the ICC
Statute. In contrast to some domestic legal systems where judges are required
to swear an oath on a religious text, the ICC’s solemn declaration is non-
denominational.

The solemn undertaking emphasize that the officials carry out their
work honourably, faithfully, impartially and conscientiously, and with re-
spect of the confidentiality of investigations and prosecutions and the se-
crecy of deliberations. In the drafting process of the ICC Statute there was a
detailed proposal in the Zutphen draft based on a French proposal.! Para-
graph 2 of the Zutphen draft stated that “In performing their duties, the of-
ficers of the Court and the staff of the Court shall not seek or accept instruc-
tions from any Government or any authority outside the Court. They shall
refrain from any act incompatible with their status and shall be accountable

! Magda Karagiannakis, “Article 45”, in Otto Triffterer and Kai Ambos (eds.), The Rome Stat-
ute of the International Criminal Court: A Commentary, 3rd. ed., C.H. Beck/Hart/Nomos,
Munich/Oxford/Baden-Baden, 2016, p. 1297 (https://www.legal-tools.org/doc/040751/).
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only to the Court”. Paragraph 3 stated that “The States Parties undertake to
respect the exclusive international character of the duties of the officers of
the Court and the staff of the Court and not to seek to influence them in the
performance of their duties”. These were deleted during the negotiations of
the ICC Statute on the ground that details could be elaborated in the Rules.?
The proposal of Zutphen draft did not find it ways into the ICC rules. Instead,
expressions ‘honourably’ and ‘faithfully’ were adopted which may also be
found in the Rules of the ICJ and the rules of the ad hoc tribunals.

Doctrine:

1. Frank Jarasch, “The Rules of Procedure and Evidence Concerning the
Composition and Administration of the International Criminal Court”, in
Horst Fischer et al. (eds.), International and National Prosecution of
Crimes Under International Law, 2nd. ed., Berliner Wissenschafts-Ver-
lag, 2004, pp. 157-158 (https://www.legal-tools.org/doc/95e519/).

2. Magda Karagiannakis, “Article 457, in Otto Triffterer and Kai Ambos
(eds.), The Rome Statute of the International Criminal Court: A Commen-
tary, 3rd. ed., C.H. Beck/Hart/Nomos, Munich/Oxford/Baden-Baden,
2016, pp. 12961298 (https://www.legal-tools.org/doc/040751/).

Author: Mark Klamberg.

Report of the Intersessional Meeting from 19 to 30 January 1998 in Zutphen, The Netherlands:
Preparatory Committee on the Establishment of an International Criminal Court, UN Doc.
A/AC-249/1998/L-13, 5 February 1998 (https://www.legal-tools.org/doc/7ba9a4/); Karagian-
nakis, 2016, p. 1297.
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Rule 6

Rule 6

1. Upon commencing employment, every staff member of the Office
of the Prosecutor and the Registry shall make the following under-
taking: “I solemnly undertake that I will perform my duties and ex-
ercise my powers as (title) of the International Criminal Court hon-
ourably, faithfully, impartially and conscientiously, and that I will
respect the confidentiality of investigations and prosecutions.”; The
undertaking, signed by the person making it and witnessed, as ap-
propriate, by the Prosecutor, the Deputy Prosecutor, the Registrar or
the Deputy Registrar, shall be filed with the Registry and kept in the
records of the Court.

2. Before performing any duties, an interpreter or a translator shall
make the following undertaking: “I solemnly declare that I will per-
form my duties faithfully, impartially and with full respect for the
duty of confidentiality.”; The undertaking, signed by the person
making it and witnessed by the President of the Court or his or her
representative, shall be filed with the Registry and kept in the records
of the Court.

While Article 45 and Rule 5 concern the principal officers, sub-paragraph 1
Rule 6 describes the solemn undertakings of the staff of the Office of the
Prosecutor and the Registry upon commencement of employment. Sup-par-
agraph 2 contains a similar undertaking by interpreters and translators. The
undertakings are to be filed with the Registry and kept in the records of the
Court.

Doctrine:

1. Frank Jarasch, “The Rules of Procedure and Evidence Concerning the
Composition and Administration of the International Criminal Court”, in
Horst Fischer et al. (eds.), International and National Prosecution of
Crimes Under International Law, 2nd. ed., Berliner Wissenschafts-Ver-
lag, 2004, pp. 157-158 (https://www.legal-tools.org/doc/95e¢59/).

2. Magda Karagiannakis, “Article 45”, in Otto Triffterer and Kai Ambos
(eds.), The Rome Statute of the International Criminal Court: A Commen-
tary, 3rd. ed., C.H. Beck/Hart/Nomos, Munich/Oxford/Baden-Baden,
2016, pp. 1296-1298. (https://www.legal-tools.org/doc/040751/).

Author: Mark Klamberg.
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Rule 7

Rule 7(1)

1. Whenever the Pre-Trial Chamber designates a judge as a single
judge in accordance with article 39, paragraph 2(b)(iii), it shall do
so on the basis of objective pre-established criteria.

The functions of the Pre-Trial Chamber shall be carried out either by the full
chamber or by a designated single judge. The present rule states that the des-
ignation of a single judge shall be done “on the basis of objective pre-estab-
lished criteria” which is set in Regulation 47(1). A single judge does not con-
stitute a Pre-Trial Chamber, rather some functions could be exercised by a
single judge.

Cross-references:
Article 39, paragraph 2 (b) (iii)
Regulation 47(1)

Doctrine:

L.

Kai Ambos, Treatise on International Criminal Law, Oxford University
Press, 2016, p. 101 (https://www.legal-tools.org/doc/995606/).

Jules Deschénes, “Article 39”, in Otto Triffterer and Kai Ambos (eds.),
The Rome Statute of the International Criminal Court: A Commentary,
3rd. ed., C.H. Beck/Hart/Nomos, Munich/Oxford/Baden-Baden, 2016, p.
1250, para. 6. (https://www.legal-tools.org/doc/040751/).

Socorro Flores Liera, “The Elaboration of the Rules of Procedure and
Evidence”, in Roy S. Lee and Hakan Friman (eds.), The International
Criminal Court: Elements of Crimes and Rules of Procedure and Evi-
dence, Transnational Publishers, Ardsley, 2001, pp. 310-312
(https://www.legal-tools.org/doc/e3481/).

Author: Mark Klamberg.
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Rule 7(2)

2. The designated judge shall make the appropriate decisions on
those questions on which decision by the full Chamber is not ex-
pressly provided for in the Statute or the Rules.

The rule does not specify which rules a single judge can rule on. This is
already made clear in Article 57(2). Thus, sub-rule 2 states that the single
judge may make the appropriate decisions on those questions on which de-
cision by the full Chamber “is not expressly provided for in the Statute or
the Rules”.

Thus, the judges have not been granted full discretion to decide for
which specific tasks a single judge can be designated. According to Article
57(2)(a), orders or rulings of the Pre-Trial Chamber issued under Articles 15
(review of investigation), 18 (admissibility), 19 (jurisdiction), 54, paragraph
2 (investigative steps without agreement on co-operation), 61, paragraph 7
(confirmation of charges), and 72 (national security information) must be
concurred in by a majority of its judges. All questions on which decision by
the full Chamber is not expressly provided for in the Statute or the Rules
shall be decided by the single judge (Article 57(2)(b) and Rule 7(2)).!

Cross-references:
Articles 15, 18, 19, 54, paragraph 2, Article 57(2), 61, paragraph 7, and 72

Doctrine:

1. Kai Ambos, Treatise on International Criminal Law, Oxford University
Press, 2016, p. 102 (https://www.legal-tools.org/doc/995606/).

2. Jules Deschénes, “Article 397, in Otto Triffterer and Kai Ambos (eds.),
The Rome Statute of the International Criminal Court: A Commentary,
3rd. ed., C.H. Beck/Hart/Nomos, Munich/Oxford/Baden-Baden, 2016, p.
1250, para. 6. (https://www.legal-tools.org/doc/040751/).

3. Socorro Flores Liera, “The Elaboration of the Rules of Procedure and
Evidence”, in Roy S. Lee and Hakan Friman (eds.), The International
Criminal Court: Elements of Crimes and Rules of Procedure and

See, for example, ICC, Prosecutor v. Kony et al., Decision designating a Single Judge on
Victim’s issues, 22 November 2006, ICC-02/04-01/05-130 (https://www.legal-tools.org/
doc/1a93cby/).
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Rule 7

Evidence, Transnational Publishers, Ardsley, 2001, pp. 310-312
(https://www.legal-tools.org/doc/e3481/).

Author: Mark Klamberg.
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Rule 7(3)

3. The Pre-Trial Chamber, on its own motion or, if appropriate, at
the request of a party, may decide that the functions of the single
judge be exercised by the full Chamber.

Sub-rule 3 provides that the Pre-Trial Chamber has the right to decide at any
moment that the functions of a single judge may be exercised by the full
Chamber.

Doctrine:

L.

Kai Ambos, Treatise on International Criminal Law, Oxford University
Press, 2016, p. 102 (https://www.legal-tools.org/doc/995606/).

. Jules Deschénes, “Article 39”, in Otto Triffterer and Kai Ambos (eds.),

The Rome Statute of the International Criminal Court: A Commentary,
3rd. ed., C.H. Beck/Hart/Nomos, Munich/Oxford/Baden-Baden, 2016, p.
1250, para. 6. (https://www.legal-tools.org/doc/040751/).

. Socorro Flores Liera, “The Elaboration of the Rules of Procedure and

Evidence”, in Roy S. Lee and Hakan Friman (eds.), The International
Criminal Court: Elements of Crimes and Rules of Procedure and Evi-
dence, Transnational Publishers, Ardsley, 2001, pp. 310-312
(https://www.legal-tools.org/doc/e3481/).

Author: Mark Klamberg.
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Rule 8

1. The Presidency, on the basis of a proposal made by the Registrar,
shall draw up a draft Code of Professional Conduct for counsel, af-
ter having consulted the Prosecutor. In the preparation of the pro-
posal, the Registrar shall conduct the consultations in accordance
with rule 20, sub-rule 3.

2. The draft Code shall then be transmitted to the Assembly of States
Parties, for the purpose of adoption, according to article 112, para-
graph 7.

3. The Code shall contain procedures for its amendment.

Rule 8 deals with an issue that is not mentioned in the ICC Statute, namely
a Code of Professional Conduct for counsel. Based on the experience of the
UN ad hoc tribunals such a code would appear necessary. Rule 8 provides
that the Presidency based on a proposal made by the Registrar, after consul-
tation with Prosecutor, shall submit a draft Code to the Assembly of States
Parties. The task of drafting a Code of Professional Conduct for counsel is
within the responsibility of the Presidency for the proper administration of
the Court pursuant to Article 38(3) of the ICC Statute.

Rule 20(3) provides that for purposes such as the development of a
Code of Professional Conduct in accordance with Rule 8, the Registrar shall
consult, as appropriate, with any independent representative body of counsel
or legal associations, including any such body the establishment of which
may be facilitated by the Assembly of States Parties.

The Assembly of States Parties adopted a Code of Professional Con-
duct for counsel on its third plenary meeting on 2 December 2005, by con-
sensus.!

Cross-references:

Article 112(7)
Rule 20(3).

1" ICC ASP, Code of Professional Conduct for counsel, ICC-ASP/4/Res.1, 2 December 2005
(https://www.legal-tools.org/doc/f9ed33/).
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Doctrine:

1. William A. Schabas, The International Criminal Court: A Commentary
on the Rome Statute, 2nd. ed., Oxford University Press, 2016, p. 708
(https://www.legal-tools.org/doc/b7432¢/).

2. Socorro Flores Liera, “The Elaboration of the Rules of Procedure and
Evidence”, in Roy S. Lee and Hakan Friman (eds.), The International
Criminal Court: Elements of Crimes and Rules of Procedure and Evi-
dence, Transnational Publishers, Ardsley, 2001, p. 158 (https://www.le-
gal-tools.org/doc/e34f81/).

Author: Mark Klamberg.
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Rule 9

Section II. The Office of the Prosecutor

Rule 9

In discharging his or her responsibility for the management and ad-
ministration of the Office of the Prosecutor, the Prosecutor shall put
in place regulations to govern the operation of the Office. In prepar-
ing or amending these regulations, the Prosecutor shall consult with
the Registrar on any matters that may affect the operation of the
Registry.

Rule 9 concerns the operation and functioning of the Office of the Prosecu-
tor. The rule reaffirms the independence of the Prosecutor by giving him or
her authority over the management and administration of the Office. There
was general agreement during the discussion of Rule 9 that the Prosecutor
had such authority. However, there was some disagreement whether the rule
was needed since the same competences of the Prosecutor are explicitly
stated in Article 42(2) of the ICC Statute.!

The rule provides that, after consultations with the Registry, the Pros-
ecutor should put in place regulations to govern the operation of the Office.
Draft regulations for the Office of the Prosecutor were prepared by its pre-
paratory team and circulated already in June 2003.? Interim regulations were
adopted in September 2003, based on the draft regulations of the preparatory
team. In addition to being subordinated to the ICC Statute and the Rules of
Procedure and Evidence, the drafters of the regulations sought to enable
transparency of decision-making and consistency of the Court’s proceed-
ings.® Fuller regulations entered into force six years later, on 23 April 2009.*

Medard Rwelamira, “Composition and Administration of the Court”, in Roy S. Lee and Hdkan
Friman (eds.), The International Criminal Court: Elements of Crimes and Rules of Procedure
and Evidence, Transnational Publishers, Ardsley, 2001, p. 260 (https://www.legal-tools.org/
doc/e34181/).

William A. Schabas, The International Criminal Court: A Commentary on the Rome Statute,
2nd. ed., Oxford University Press, 2016, p. 742 (https://www.legal-tools.org/doc/b7432¢/).
Carlos Vasconcelos, “Draft Regulations of the Office of the Prosecutor”, in Morten Bergsmo,
Klaus Rackwitz and Song Tianying (eds.), Historical Origins of International Criminal Law:
Volume 5, Torkel Opsahl Academic EPublisher, Brussels, 2017, pp. 801, 807
(https://www.toaep.org/ps-pdf/24-bergsmo-rackwitz-song/).

4 ICC, Regulations of the Office of the Prosecutor, ICC-BD/05-01-09, 23 April 2009
(https://www.legal-tools.org/doc/a97226/).

Publication Series No. 45 (2023) — page 21


https://www.legal-tools.org/doc/e34f81
https://www.legal-tools.org/doc/e34f81
https://www.legal-tools.org/doc/b7432e
https://www.toaep.org/ps-pdf/24-bergsmo-rackwitz-song
https://www.legal-tools.org/doc/a97226

Commentary on the Law of the International Criminal Court:
The Rules of Procedure and Evidence

Doctrine:

1.

William A. Schabas, The International Criminal Court: A Commentary
on the Rome Statute, 2nd. ed., Oxford University Press, 2016, p. 742
(https://www.legal-tools.org/doc/b7432¢/).

. Morten Bergsmo, Frederik Harhoff and Dan Zhu, “Article 42, in Otto

Triffterer and Kai Ambos (eds.), The Rome Statute of the International
Criminal Court: A Commentary, 3rd. ed., C.H. Beck/Hart/Nomos, Mu-
nich/Oxford/Baden-Baden, 2016, pp. 1271-1272. (https://www.legal-
tools.org/doc/040751/).

. Medard Rwelamira, “Composition and Administration of the Court”, in

Roy S. Lee and Hékan Friman (eds.), The International Criminal Court:
Elements of Crimes and Rules of Procedure and Evidence, Transnational
Publishers,  Ardsley, 2001, p. 260 (https://www.legal-
tools.org/doc/e34f81/).

Carlos Vasconcelos, “Draft Regulations of the Office of the Prosecutor”,
in Morten Bergsmo, Klaus Rackwitz and Song Tianying (eds.), Historical
Origins of International Criminal Law: Volume 5, Torkel Opsahl Aca-
demic EPublisher, Brussels, 2017, pp- 801-949
(https://www.toaep.org/ps-pdf/24-bergsmo-rackwitz-song/).

Author: Mark Klamberg.
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Rule 10

Rule 10

The Prosecutor shall be responsible for the retention, storage and
security of information and physical evidence obtained in the course
of the investigations by his or her Office.

Rule 10 concerns the retention, storage and security of information and phys-
ical evidence. The rule builds on the protection in Articles 54 and 57 of the
ICC Statute and Rules 81 and 82. This obligation is particularly important
during the investigations in order to protect victims, witnesses as well as the
integrity of the investigation.

Doctrine:

1. Medard Rwelamira, “Composition and Administration of the Court”, in
Roy S. Lee and Hékan Friman (eds.), The International Criminal Court:
Elements of Crimes and Rules of Procedure and Evidence, Transnational
Publishers, Ardsley, 2001, pp. 260-261 (https://www.legal-
tools.org/doc/e34f81/).

Author: Mark Klamberg.
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Rule 11

Rule 11

Except for the inherent powers of the Prosecutor set forth in the
Statute, inter alia, those described in articles 15 and 53, the Prose-
cutor or a Deputy Prosecutor may authorize staff members of the
Office of the Prosecutor, other than those referred to in article 44,
paragraph 4, to represent him or her in the exercise of his or her
functions.

According to Rule 11, the Prosecutor may authorize staff, other than gratis
personnel, to represent him or her in the exercise of his or her functions. The
exclusion of the ‘inherent powers’ as contemplated by Articles 15 and 53,
seems to target the discretionary powers of the Prosecutor with regard to the
selection of situations and cases. Underlying this rule is the Prosecutor’s in-
dependence.

Cross-reference:
Article 42.

Doctrine:

1. Frank Jarasch, “The Rules of Procedure and Evidence Concerning the
Composition and Administration of the International Criminal Court”, in
Horst Fischer et al. (eds.) International and National Prosecution of
Crimes Under International Law, 2nd. ed., Berliner Wissenschafts-Ver-
lag, 2004, p. 159 (https://www.legal-tools.org/doc/95e519/).

2. Medard Rwelamira, “Composition and Administration of the Court”, in
Roy S. Lee and Hékan Friman (eds.), The International Criminal Court:
Elements of Crimes and Rules of Procedure and Evidence, Transnational
Publishers, Ardsley, 2001, pp. 261-262 (https://www.legal-
tools.org/doc/e34181/).

Author: Karel De Meester.
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Rule 12

Section III. The Registry
Subsection 1. General Provisions Relating to the Registry

Rule 12

1. As soon as it is elected, the Presidency shall establish a list of can-
didates who satisfy the criteria laid down in article 43, paragraph 3,
and shall transmit the list to the Assembly of States Parties with a
request for any recommendations.

2. Upon receipt of any recommendations from the Assembly of States
Parties, the President shall, without delay, transmit the list together
with the recommendations to the plenary session.

3. As provided for in article 43, paragraph 4, the Court, meeting in
plenary session, shall, as soon as possible, elect the Registrar by an
absolute majority, taking into account any recommendations by the
Assembly of States Parties. In the event that no candidate obtains an
absolute majority on the first ballot, successive ballots shall be held
until one candidate obtains an absolute majority.

4. If the need for a Deputy Registrar arises, the Registrar may make
a recommendation to the President to that effect. The President shall
convene a plenary session to decide on the matter. If the Court, meet-
ing in plenary session, decides by an absolute majority that a Deputy
Registrar is to be elected, the Registrar shall submit a list of candi-
dates to the Court.

5. The Deputy Registrar shall be elected by the Court, meeting in
plenary session, in the same manner as the Registrar.

Rules 12—15 contain general provisions relating to the Registry which un-
derpin Article 43 of the ICC Statute. Rule 12 concerns the qualifications and
election of the Registrar and the Deputy Registrar.

Despite its title, Rule 12 does not add additional provisions regarding
the qualifications of the Registrar or the Deputy Registrar. Sub-rule 1 only
contains a reference to the criteria laid down in Article 43(3). Instead, the
rule specifies the procedure of electing the Registrar and the Deputy Regis-
trar.

Sub-rules 1-3 deal with the election of the Registrar. It is the Presi-
dency who shall initiate the process “as soon as it is elected”. The Presidency
shall establish a list of candidates who satisfy the criteria laid down in Article
43, paragraph 3, and shall transmit the list to the Assembly of States Parties
with a request for any recommendations. The Court, meeting in plenary
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session, shall, as soon as possible, elect the Registrar by an absolute majority,
taking into account any recommendations by the Assembly of States Parties.
Past elections indicate that the Assembly of States Parties is reluctant to rec-
ommend particular candidates.!

Sub-rule 4 provides that a Deputy Registrar shall be elected only of

there is a need. Pursuant to sub-rule 5 the Deputy Registrar shall be elected
by the Court.

Doctrine:

1.

Gerard Dive, “The Registry”, in Roy S. Lee and Hékan Friman (eds.),
The International Criminal Court: Elements of Crimes and Rules of Pro-
cedure and Evidence, Transnational Publishers, Ardsley, 2001, pp. 263—
264 (https://www.legal-tools.org/doc/e34£81/).

. Frank Jarasch, “The Rules of Procedure and Evidence Concerning the

Composition and Administration of the International Criminal Court”, in
Horst Fischer et al. (eds.), International and National Prosecution of
Crimes Under International Law, 2nd. ed., Berliner Wissenschafts-Ver-
lag, 2004, p. 159 (https://www.legal-tools.org/doc/95e¢519/).

. Magda Karagiannikis, “Article 437, in Otto Triffterer and Kai Ambos

(eds.), The Rome Statute of the International Criminal Court: A Commen-
tary, 3rd. ed., C.H. Beck/Hart/Nomos, Munich/Oxford/Baden-Baden,
2016, p. 1284, paras. 12—13 (https://www.legal-tools.org/doc/040751/).

Author: Mark Klamberg.

1

Magda Karagiannikis, “Article 43”, in Otto Triffterer and Kai Ambos (eds.), The Rome Statute
of the International Criminal Court: A Commentary, 3rd. ed., C.H. Beck/Hart/Nomos, Mu-
nich/Oxford/Baden-Baden, 2016, p. 1284 (https://www.legal-tools.org/doc/040751/).
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Rule 13

Rule 13

1. Without prejudice to the authority of the Office of the Prosecutor
under the Statute to receive, obtain and provide information and to
establish channels of communication for this purpose, the Registrar
shall serve as the channel of communication of the Court.

2. The Registrar shall also be responsible for the internal security of
the Court in consultation with the Presidency and the Prosecutor, as
well as the host State.

Rule 13 provides additional details to Article 43, paragraphs 1 and 2.

The first sub-rule provides that the Registrar shall serve as the channel
of communication of the Court without prejudice to the authority of the Of-
fice of the Prosecutor under Article 42.

The second sub-rule designates the Registrar as the person responsible
for the internal security of the Court in consultation with the Presidency and
the Prosecutor, as well as the host State. The word ‘internal’ has been added
to qualify ‘security’ in order to clarify the division of responsibility between
the Court itself and the host state, whereby the latter is responsible for the
security outside the premises of the Court.

Doctrine:

1. Kai Ambos, Treatise on International Criminal Law, Oxford University
Press, 2016, p. 112 (https://www.legal-tools.org/doc/995606/).

2. Gerard Dive, “The Registry”, in Roy S. Lee and Hékan Friman (eds.),
The International Criminal Court: Elements of Crimes and Rules of Pro-
cedure and Evidence, Transnational Publishers, Ardsley, 2001, pp. 264—
265 (https://www.legal-tools.org/doc/e34£81/).

3. Frank Jarasch, “The Rules of Procedure and Evidence Concerning the
Composition and Administration of the International Criminal Court”, in
Horst Fischer et al. (eds.) International and National Prosecution of
Crimes Under International Law, 2nd. ed., Berliner Wissenschafts-Ver-
lag, 2004, p. 159 (https://www.legal-tools.org/doc/95e¢519/).

4. Magda Karagiannikis, “Article 437, in Otto Triffterer and Kai Ambos
(eds.), The Rome Statute of the International Criminal Court: A Commen-
tary, 3rd. ed., C.H. Beck/Hart/Nomos, Munich/Oxford/Baden-Baden,
2016, p. 1282, para. 8. (https://www.legal-tools.org/doc/040751/).

Author: Mark Klamberg.
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Rule 14

Rule 14

1. In discharging his or her responsibility for the organization and
management of the Registry, the Registrar shall put in place regula-
tions to govern the operation of the Registry. In preparing or amend-
ing these regulations, the Registrar shall consult with the Prosecutor
on any matters which may affect the operation of the Office of the
Prosecutor. The regulations shall be approved by the Presidency.

2. The regulations shall provide for defence counsel to have access
to appropriate and reasonable administrative assistance from the
Registry.

Sub-rule 14(1) authorizes the Registrar to adopt regulations in consultation
with the Prosecutor to facilitate the Registry’s operations.

Sub-rule 2 concerns the Registrar’s function in relation to the defence
counsel. The Registrar shall provide administrative assistance for the de-
fence counsel. This is of particular importance in an international setting.
The Registrar’s assistance concerns measures of administrative nature. As-
sistance of judicial nature, for example a request for judicial assistance from,
a state, is instead to be provided by a Chamber of the Court,' see Parts 5 and
9 of the ICC Statute.

Doctrine:

1. Gerard Dive, “The Registry”, in Roy S. Lee and Hékan Friman (eds.),
The International Criminal Court: Elements of Crimes and Rules of Pro-
cedure and Evidence, Transnational Publishers, Ardsley, 2001, pp. 264—
266 (https://www.legal-tools.org/doc/e34181/).

2. Frank Jarasch, “The Rules of Procedure and Evidence Concerning the
Composition and Administration of the International Criminal Court”, in
Horst Fischer et al. (eds.), International and National Prosecution of
Crimes Under International Law, 2nd. ed., Berliner Wissenschafts-Ver-
lag, 2004, p. 160 (https://www.legal-tools.org/doc/95e519/).

Author: Mark Klamberg.

! Gerard Dive, “The Registry”, in Roy S. Lee and Hakan Friman (eds.), The International Crim-
inal Court: Elements of Crimes and Rules of Procedure and Evidence, Transnational Publish-
ers, Ardsley, 2001, p. 265 (https://www.legal-tools.org/doc/e34{81/).
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Rule 15

Rule 15

1. The Registrar shall keep a database containing all the particulars
of each case brought before the Court, subject to any order of a judge
or Chamber providing for the non-disclosure of any document or
information, and to the protection of sensitive personal data. Infor-
mation on the database shall be available to the public in the work-
ing languages of the Court.

2. The Registrar shall also maintain the other records of the Court.

Rule 15 concerns a matter not regulated in the ICC Statute. The rule provides
that the Registrar shall keep a database containing all the particulars of each
case brought before the Court, subject to any order of a judge or Chamber
providing for the non-disclosure of any document or information, and to the
protection of sensitive personal data. Sub-rule 2 provides that the Registrar
shall also maintain the other records of the Court. The responsibility for the
Registrar to keep records is also addressed in Rules 121(10) and 137.

The scope of the submission of evidence to the Chambers, and thus
also what should be inserted into the record by the Registry, is controversial.
Pre-Trial Chamber I in Lubanga initially adopted a disclosure system which
involved that Incriminating Evidence or the Exculpatory Evidence disclosed
by the prosecution to the defence should be channelled through the Registry
and that “the interim system of disclosure [...] must apply to any evidence or
material that the prosecution might be prepared to disclose to the defence”
including inspection”.! However, the interim system of disclosure was chal-
lenged by both parties, in particular the part of the interim decision that dis-
closure will take place via the Registry of the Court. As a result, the process
of disclosure was later changed to be conducted inter partes. Further, the
processes of (i) disclosure before the confirmation hearing vis-a-vis the op-
posing party and (ii) communication to the Pre-Trial Chamber of the evi-
dence that the parties intend to present at the aforementioned hearing were
considered two distinct features of the Court’s criminal procedure.? The
Bemba Pre-Trial Chamber ruled in contrast that “all evidence is to be

ICC, Prosecutor v. Lubanga, Pre-Trial Chamber I, Decision Requesting further Observations
from the Prosecution and the Duty Counsel for the Defence on the System of Disclosure, 27
March 2006, ICC-01/04-01/06-58 (https://www.legal-tools.org/doc/aa79da/).

ICC, Prosecutor v. Lubanga, Pre-Trial Chamber I, Decision on the Final System of Disclosure
and the Establishment of a Timetable, 15 May 2006, ICC-01/04-01/06-102 (https://www.le-
gal-tools.org/doc/052848/).
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registered into the record of the case by the Registry”.> Judge Trendafilova,
a member of the Bemba Pre-Trial Chamber, repeated the same approach in
Ruto et al. and Muthaura et al.* In Abu Garda, Judge Tarfusser of Pre-Trial
Chamber I followed Bemba when he stated that the Chamber should have
access “to all the evidence exchanged between the Prosecutor and the De-
fence, regardless of whether the parties intend to rely on it for the purposes
of the confirmation hearing. As a consequence, it is necessary that the Pre-
Trial Chamber have access to all the exculpatory material gathered by the
Prosecutor”.?

The rule is inspired by the equivalent provisions in the ICTY and ICTR
Rules, Rule 36 in the ICTY and ICTR rules, respectively. The term ‘record
book’ has been replaced by ‘database’. The ICC rule also differs as it pro-
vides that “sensitive personal data” shall be protected as a default, that is,
even without an explicit court order to that effect.®

The information in the database shall be available to the public but
may be subjected to a limitation by an order of a judge or a chamber provid-
ing for the non-disclosure of any document or information. Confidentiality
of information could be ordered for purposes such as protection of an ongo-
ing investigation (Article 54), protection of witnesses and victims (Article
68), national security information (Article 72) commitments towards States
or other entities who have provided information (Article 54 and 93).

Cross-references:
Rules 121(10) and 137.

ICC, Prosecutor v. Bemba, Pre-Trial Chamber III, Decision on the Evidence Disclosure Sys-
tem and Setting a Timetable for Disclosure between the Parties, 31 July 2008, ICC-01/05-
01/08-55, para. 55 (https://www.legal-tools.org/doc/15¢802/).

ICC, Prosecutor v. Ruto et al., Pre-Trial Chamber II, Decision Setting the Regime for Evi-
dence Disclosure and Other Related Matters, 6 April 2011, ICC-01/09-01/11-44
(https://www.legal-tools.org/doc/351827/); Prosecutor v. Muthaura et al., Pre-Trial Chamber
II, Decision Setting the Regime for Evidence Disclosure and Other Related Matters, 6 April
2011, ICC-01/09-01/11-48, paras. 5 and 7 (https://www.legal-tools.org/doc/12b91f/).

ICC, Prosecutor v. Abu Garda, Pre-Trial Chamber I, Decision Scheduling a Hearing on Issues
relating to Disclosure between the Parties, 30 May 2009, ICC-02/05-02/09-18, para. 10
(https://www.legal-tools.org/doc/c61b91/).

Gérard Dive, “The Registry”, in Roy S. Lee and Hakan Friman (eds.), The International Crim-

inal Court: Elements of Crimes and Rules of Procedure and Evidence, Transnational Publish-
ers, Ardsley, 2001, p. 266 (https://www.legal-tools.org/doc/e34{81/).
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Rule 15

Doctrine:

1.

Kai Ambos, Treatise on International Criminal Law, Oxford University
Press, 2016, pp. 511-513 (https://www.legal-tools.org/doc/995606/).

. Gérard Dive, “The Registry”, in Roy S. Lee and Hékan Friman (eds.),

The International Criminal Court: Elements of Crimes and Rules of Pro-
cedure and Evidence, Transnational Publishers, Ardsley, 2001, pp. 266—
267 (https://www.legal-tools.org/doc/e34£81/).

. Frank Jarasch, “The Rules of Procedure and Evidence Concerning the

Composition and Administration of the International Criminal Court”, in
Horst Fischer et al. (eds.), International and National Prosecution of
Crimes Under International Law, 2nd. ed., Berliner Wissenschafts-Ver-
lag, 2004, p. 160 (https://www.legal-tools.org/doc/95e¢519/).

. Mark Klamberg, Evidence in International Criminal Trials: Confronting

Legal Gaps and the Reconstruction of Disputed Events, Martinus Nijhoff
Publishers, Leiden, 2013, pp. 318323 (https://www.legal-
tools.org/doc/0d524b/).

Author: Mark Klamberg.
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Rule 16

Subsection 2. Victims and Witnesses Unit

Rule 16

1. In relation to victims, the Registrar shall be responsible for the
performance of the following functions in accordance with the Stat-
ute and these Rules:
(a) Providing notice or notification to victims or their legal
representatives;
(b) Assisting them in obtaining legal advice and organizing
their legal representation, and providing their legal represent-
atives with adequate support, assistance and information, in-
cluding such facilities as may be necessary for the direct per-
formance of their duty, for the purpose of protecting their
rights during all stages of the proceedings in accordance with
rules 89 to 91;
(c) Assisting them in participating in the different phases of
the proceedings in accordance with rules 89 to 91;
(d) Taking gender-sensitive measures to facilitate the partici-
pation of victims of sexual violence at all stages of the pro-
ceedings.
2. In relation to victims, witnesses and others who are at risk on ac-
count of testimony given by such witnesses, the Registrar shall be
responsible for the performance of the following functions in ac-
cordance with the Statute and these Rules:
(a) Informing them of their rights under the Statute and the
Rules, and of the existence, functions and availability of the
Victims and Witnesses Unit;
(b) Ensuring that they are aware, in a timely manner, of the
relevant decisions of the Court that may have an impact on
their interests, subject to provisions on confidentiality.
3. For the fulfilment of his or her functions, the Registrar may keep
a special register for victims who have expressed their intention to
participate in relation to a specific case.
4. Agreements on relocation and provision of support services on the
territory of a State of traumatized or threatened victims, witnesses
and others who are at risk on account of testimony given by such
witnesses may be negotiated with the States by the Registrar on be-
half of the Court. Such agreements may remain confidential.

Article 43(6) requires that the Registrar shall set up a Victims and Witnesses
Unit within the Registry. Sub-section 2 of the Rules of Procedure and

Publication Series No. 45 (2023) — page 37



Commentary on the Law of the International Criminal Court:
The Rules of Procedure and Evidence

Evidence contains two kinds of rules. Rule 16 entails a broad description of
the Registrar’s general obligations relating to victims, witnesses and other
persons at risk on account of testimony given by such witnesses. Rules 17 to
19 describe the functions of the Unit, its responsibilities and the expertise
that it should possess. Although Rule 16 only mentions the “Victims and
Witnesses Unit”, the provision addresses the Registry as a whole.

While sub-rule 1 refers to “victims”, sub-rule 2 refers to “victims, wit-
nesses and others who are at risk on account of testimony given by such
witnesses”. There are more functions listed under sub-rule 1, however it
should be noted that several of the functions in sub-rule 1 supplement provi-
sions elsewhere in the Rules, including Rules 89 to 92 on the participation
of victims in the Court’s proceedings. In Lubanga, Pre-Trial Chamber I
found that measures such as witness familiarization is not only admissible
but mandatory.! Moreover, the Chamber found that, according to Article
43(6) of the ICC Statute and Rules 16 and 17 of the Rules, the VWU, in
consultation with the party that proposes the relevant witness, is the organ of
the Court competent to carry out the practice of witness familiarisation from
the moment the witness arrives at the seat of the Court to give oral testimony.
In Lubanga, Trial Chamber I concurred with the approach of Pre-Trial
Chamber 1.2 Subsequently, the Trial Chamber directed the VWU to facilitate
the witness familiarisation process.® In Lubanga, Trial Chamber II made a
reference to Rule 16(1)(c) when it instructed the Registry to provide the Le-
gal Representatives of victims and the Trust Fund for Victims with all the
necessary and appropriate aid and assistance for the purpose of locating and
identifying victims potentially eligible for reparations in the instant case.*

' ICC, Prosecutor v. Lubanga, Decision on the Practices of Witness Familiarisation and Wit-
ness Proofing, 8 November 2006, ICC-01/04-01/06-679, paras. 7, 23 and 24 (https://www.le-
gal-tools.org/doc/dd3a88/).

2 ICC, Prosecutor v. Lubanga, Decision Regarding the Practices Used to Prepare and Familiar-
ise Witnesses for Giving Testimony at Trial, 30 November 2007, ICC-01/04-01/06-1049,
para. 33 (https://www.legal-tools.org/doc/ac1329/).

3 ICC, Prosecutor v. Lubanga, Decision regarding the Protocol on the practices to be used to
prepare witnesses for trial, 23 May 2008, ICC-01/04-01/06-1351, paras. 38, 44
(https://www.legal-tools.org/doc/3b3c3d/).

4 1ICC, Prosecutor v. Lubanga, Order instructing the Registry to provide aid and assistance to
the Legal Representatives and the Trust Fund for Victims to identify victims potentially eli-
gible for reparations, 15 July 2016, ICC-01/04-01/06-3218-tENG (https://www.legal-
tools.org/doc/e5077¢/).
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Rule 16

Sub-rule 3 provides that for the fulfilment of his or her functions, the
Registrar may keep a special register for victims who have expressed their
intention to participate in relation to a specific case.

Sub-rule 4 authorizes the Registrar to negotiate on behalf of the Court,
agreements on relocation and provision of support services on the territory
of a State of traumatized or threatened victims, witnesses and others who are
at risk on account of testimony given by such witnesses.

Doctrine:

1 Gérard Dive, “The Registry”, in Roy S. Lee and Hékan Friman
(eds.), The International Criminal Court: Elements of Crimes and
Rules of Procedure and Evidence, Transnational Publishers, Ards-
ley, 2001, pp. 267-271 (https://www.legal-tools.org/doc/e34{81/).

2 Frank Jarasch, “The Rules of Procedure and Evidence Concerning
the Composition and Administration of the International Criminal
Court”, in Horst Fischer et al. (eds.), International and National
Prosecution of Crimes Under International Law, 2nd. ed., Berliner
Wissenschafts-Verlag, 2004, pp. 160-161 (https://www.legal-
tools.org/doc/95e519/).

Author: Mark Klamberg.
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Rule 17

Rule 17(1)

1. The Victims and Witnesses Unit shall exercise its functions in ac-
cordance with article 43, paragraph 6.

Rule 17 supplements Article 43(6) with setting out more specific functions
of the Victims and Witnesses Unit. The Victims and Witnesses Unit shall
exercise its functions under the authority of the Registrar as indicated in ref-
erence to Article 43(6) of sub-rule 1.

Doctrine: For the bibliography, see the final comment on Rule 17.

Author: Mark Klamberg.

Publication Series No. 45 (2023) — page 41



Commentary on the Law of the International Criminal Court:
The Rules of Procedure and Evidence

Rule 17(2)

2. The Victims and Witnesses Unit shall, inter alia, perform the fol-
lowing functions, in accordance with the Statute and the Rules, and
in consultation with the Chamber, the Prosecutor and the defence,
as appropriate:
(a) With respect to all witnesses, victims who appear before the
Court, and others who are at risk on account of testimony given by
such witnesses, in accordance with their particular needs and cir-
cumstances:
(i) Providing them with adequate protective and security
measures and formulating long- and short-term plans for
their protection;
(ii) Recommending to the organs of the Court the adoption of
protection measures and also advising relevant States of such
measures;
(iii) Assisting them in obtaining medical, psychological and
other appropriate assistance;
(iv) Making available to the Court and the parties training in
issues of trauma, sexual violence, security and confidential-
ity;
(v) Recommending, in consultation with the Office of the
Prosecutor, the elaboration of a code of conduct, emphasizing
the vital nature of security and confidentiality for investiga-
tors of the Court and of the defence and all intergovernmental
and non-governmental organizations acting at the request of
the Court, as appropriate;
(vi) Cooperating with States, where necessary, in providing
any of the measures stipulated in this rule;
(b) With respect to witnesses:
(i) Advising them where to obtain legal advice for the purpose
of protecting their rights, in particular in relation to their tes-
timony;
(ii) Assisting them when they are called to testify before the
Court;
(iii) Taking gender-sensitive measures to facilitate the testi-
mony of victims of sexual violence at all stages of the proceed-
ings.

Although the Victims and Witnesses Unit is under the authority of the Reg-
istrar, it has some independence which is indicated in the chapeau of sub-
rule 2 where it is left for the unit to consult with the Chamber, the Prosecutor
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and the defence, as appropriate. Sub-rule 2 reiterates the three categories
mentioned in Article 43(6): (i) all witnesses, (ii) victims who appear before
the Court, and (iii) others who are at risk on account of testimony given by
such witnesses. This provision was introduced to limit the Unit’s responsi-
bilities, but may leave room for a broader Group of clients if the Registrar
so decided.!. In Lubanga, Pre-Trial Chamber I found that measures such as
witness familiarization is not only admissible but mandatory.? Moreover, the
Chamber found that, according to Article 43(6) of the ICC Statute and Rules
16 and 17 of the Rules, the VWU, in consultation with the party that proposes
the relevant witness, is the organ of the Court competent to carry out the
practice of witness familiarisation from the moment the witness arrives at
the seat of the Court to give oral testimony. In Lubanga, Trial Chamber |
concurred with the approach of Pre-Trial Chamber I.* Subsequently, the Trial
Chamber directed the VWU to facilitate the witness familiarisation process.*

Doctrine: For the bibliography, see the final comment on Rule 17.

Author: Mark Klamberg.

Gérard Dive, “The Registry”, in Roy S. Lee and Hakan Friman (eds.), The International Crim-
inal Court: Elements of Crimes and Rules of Procedure and Evidence, Transnational Publish-
ers, Ardsley, 2001, p. 282 (https://www.legal-tools.org/doc/e34{81/).

ICC, Prosecutor v. Lubanga, Decision on the Practices of Witness Familiarisation and Wit-
ness Proofing, 8 November 2006, ICC-01/04-01/06-679, paras. 7, 23 and 24 (https://www.le-
gal-tools.org/doc/dd3a88/).

ICC, Prosecutor v. Lubanga, Decision Regarding the Practices Used to Prepare and Familiar-
ise Witnesses for Giving Testimony at Trial, 30 November 2007, ICC-01/04-01/06-1049,
para. 33 (https://www.legal-tools.org/doc/ac1329/).

ICC, Prosecutor v. Lubanga, Decision regarding the Protocol on the practices to be used to
prepare witnesses for trial, 23 May 2008, ICC-01/04-01/06-1351, paras. 38, 44
(https://www.legal-tools.org/doc/3b3c3d/).
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Rule 17(3)

3. In performing its functions, the Unit shall give due regard to the
particular needs of children, elderly persons and persons with disa-
bilities. In order to facilitate the participation and protection of chil-
dren as witnesses, the Unit may assign, as appropriate, and with the
agreement of the parents or the legal guardian, a child-support per-
son to assist a child through all stages of the proceedings.

Sub-rule 3 contains two elements. The first sentence gives a general recom-
mendation that the Unit shall give due regard to the particular needs of chil-
dren, elderly persons and persons with disabilities. The second sentence is
more specific, providing that the Victims and Witnesses Unit may in order
to facilitate the participation and protection of children as witnesses assign a
child-support person to assist a child through all stages of the proceedings.
This person is not meant to replace the parents, but only to assist a child
through the proceedings.!

Doctrine:

1.

Kai Ambos, Treatise on International Criminal Law, Oxford University
Press, 2016, p. 174 (https://www.legal-tools.org/doc/995606/).

. Gerard Dive, “The Registry”, in Roy S. Lee and Hakan Friman (eds.),

The International Criminal Court: Elements of Crimes and Rules of Pro-
cedure and Evidence, Transnational Publishers, Ardsley, 2001, pp. 271—
274 (https://www.legal-tools.org/doc/e34£81/).

. Frank Jarasch, “The Rules of Procedure and Evidence Concerning the

Composition and Administration of the International Criminal Court”, in
Horst Fischer et al. (eds.), International and National Prosecution of
Crimes Under International Law, 2nd. ed., Berliner Wissenschafts-Ver-
lag, 2004, pp. 160-163 (https://www.legal-tools.org/doc/95e519/).

Magda Karagiannikis, “Article 43”, in Otto Triffterer and Kai Ambos
(eds.), The Rome Statute of the International Criminal Court: A Commen-
tary, 3rd. ed., C.H. Beck/Hart/Nomos, Munich/Oxford/Baden-Baden,
2016, pp. 1284—1288 (https://www.legal-tools.org/doc/040751/).

Gérard Dive, “The Registry”, in Roy S. Lee and Hakan Friman (eds.), The International Crim-
inal Court: Elements of Crimes and Rules of Procedure and Evidence, Transnational Publish-
ers, Ardsley, 2001, p. 274 (https://www.legal-tools.org/doc/e34{81/).
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Rule 17

Author: Mark Klamberg.
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Rule 18

For the efficient and effective performance of its work, the Victims

and Witnesses Unit shall:
(a) Ensure that the staff in the Unit maintain confidentiality
at all times;
(b) While recognizing the specific interests of the Office of the
Prosecutor, the defence and the witnesses, respect the inter-
ests of the witness, including, where necessary, by maintain-
ing an appropriate separation of the services provided to the
prosecution and defence witnesses, and act impartially when
cooperating with all parties and in accordance with the rul-
ings and decisions of the Chambers;
(c) Have administrative and technical assistance available for
witnesses, victims who appear before the Court, and others
who are at risk on account of testimony given by such wit-
nesses, during all stages of the proceedings and thereaffter, as
reasonably appropriate;
(d) Ensure training of its staff with respect to victims’ and wit-
nesses’ security, integrity and dignity, including matters re-
lated to gender and cultural sensitivity;
(e) Where appropriate, cooperate with intergovernmental and
non-governmental organizations.

General Remarks:

The Victims and Witness Unit is a section within the Registry tasked with
the provision of protective measures and security arrangements, counselling
and other appropriate assistance for witnesses, victims who appear before
the Court, and other who are at risk on account of testimony given by such
witnesses. Rule 18 further defines these responsibilities, clarifying that the
VWU must co-operate with all those participating in the proceedings, but
must remain impartial and defend the witnesses’ interests. The assistance
provided by the VWU starts prior to the person’s appearance before the
Court and continues after said appearance. VWU staft co-operates with other
organizations and is especially trained for the fulfilment of its responsibili-
ties.

Analysis:
Rule 18(b) specifically mandates the VWU to “respect the interests of the
witness” and to “act impartially when cooperating with all parties”, while
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recognising the specific interests of the Office of the Prosecutor, the defence
and the witnesses. The Prosecutor is responsible under the Statute to ensure
that appropriate measures are taken to protect the safety of victims and wit-
nesses. At the same time, Article 43(6) of the Statute and Rules 16 to 19 of
the Rules of Procedure and Evidence envisage the VWU as a unit with spe-
cific expertise in protection matters, which has a responsibility, inter alia, to
provide protective appropriate protective measures and security arrange-
ments, respecting the interests of the witness and acting impartially.'

This is of particular relevance in relation to the protective measure of
relocation, given its significant and potential long-term consequences on the
life of an individual witness. Assigning responsibility for relocation to the
VWU ensures that all witnesses, whether ultimately appearing for the Pros-
ecutor, the defence or otherwise, are treated equally - and by those with rel-
evant expertise - in matters that will significantly affect their interests. Those
interests are to be specifically respected by the VWU, which will not be in-
fluenced, even unintentionally, when deciding upon whether relocation is
appropriate to protect a particular witness, by the additional pressing interest
of a party to the case of needing itself to secure the evidence of the witness
concerned. This could, in certain circumstances, render the long-term well-
being of that witness to be a secondary concern. At the same time, the VWU
must recognise the specific interests of, and co-operate with, the parties. Any
disagreement with the VWU about the relocation of a witness should ulti-
mately be decided by the Chamber dealing with the case - and should not be
resolved by the unilateral and u-checked action of the calling party (Katanga
and Ngudjolo, 26 November 2008, paras. 92-93).

Cross-references:
Article 43(6).

Doctrine:

1. Gérard Dive, “Composition and Administration of the Court: The Regis-
try”, in Roy S. Lee and Hékan Friman (eds.), The International Criminal
Court: Elements of Crimes and Rules of Procedure and Evidence,

ICC, Prosecutor v. Katanga and Ngudjolo, Appeals Chamber, Judgment on the appeal of the
Prosecutor against the “Decision on Evidentiary Scope of the Confirmation Hearing, Preven-
tive Relocation and Disclosure under Article 67(2) of the Statute and Rule 77 of the Rules”
of Pre-Trial Chamber I, 26 November 2008, ICC-01/04-01/07-776, paras. 79-80
(https://www.legal-tools.org/doc/7c6b2d/).
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Transnational Publishers, Ardsley, 2001, pp. 267-269, 274-275
(https://www.legal-tools.org/doc/e3481/).

Author: Enrique Carnero Rojo.
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Rule 19

Rule 19

In addition to the staff mentioned in article 43, paragraph 6, and
subject to article 44, the Victims and Witnesses Unit may include, as
appropriate, persons with expertise, inter alia, in the following ar-
eas:

(a) Witness protection and security;

(b) Legal and administrative matters, including areas of hu-

manitarian and criminal law;

(c) Logistics administration;

(d) Psychology in criminal proceedings;

(e) Gender and cultural diversity;

(f) Children, in particular traumatized children;

(g) Elderly persons, in particular in connection with armed

conflict and exile trauma;

(h) Persons with disabilities;

(i) Social work and counselling;

() Health care;

(k) Interpretation and translation.

General Remarks:

Rule 19 grants the Victims and Witness Unit the possibility to resort to ex-
ternal personnel in order to fulfil the responsibilities attributed to the VWU
by Rule 18. Said staff may, exceptionally, include gratis personnel offered
by States Parties, pursuant to Article 44(4) of the Rome Statute.

Analysis:

The Registry must submit in advance of the trial a comprehensive list of
professionals who are available to assist the relevant witnesses before, dur-
ing and after their testimony, in addition to the support staff of the Victims
and Witnesses Unit. The list should include professionals with diverse rele-
vant expertise, including psychologists. The Registry should take all neces-
sary steps to secure fair gender representation and the list should reflect the
language and cultural background of the witnesses that it is anticipated will
be called during the trial.!

1 ICC, Prosecutorv. Lubanga, Trial Chamber I, Decision on various issues related to witnesses’
testimony during trial, 29 January 2008, ICC-01/04-01/06-1140, para. 39 (https://www.legal-
tools.org/doc/8367f1/).
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Cross-references:
Articles 43(6), 44
Rules 17-18

Doctrine:

1. David Donat-Cattin, “Article 68: Protection of victims and witnesses and
their participation in the proceedings”, in Otto Triffterer and Kai Ambos
(eds.), The Rome Statute of the International Criminal Court: A Commen-
tary, 3rd. ed., C.H. Beck/Hart/Nomos, Munich/Oxford/Baden-Baden,
2016, pp. 1681-1711. (https://www.legal-tools.org/doc/040751/).

2. Gérard Dive, “Composition and Administration of the Court: The Regis-
try”, in Roy S. Lee and Hékan Friman (eds.), The International Criminal
Court: Elements of Crimes and Rules of Procedure and Evidence, Trans-
national Publishers, Ardsley, 2001, pp. 262-284 (https://www.legal-
tools.org/doc/e34181/).

3. John R.W.D. Jones, “Protection of Victims and Witnesses”, in Antonio
Cassese, Paola Gaeta and John R.W.D. Jones (eds.), The Rome Statute of
the International Criminal Court: A Commentary, vol. 2, Oxford Univer-
sity Press, 2002, pp- 1355-1370 (https://www.legal-
tools.org/doc/01addc/).

4. Bruno Cathala, “Article 43: Le Greffe”, in Julian Fernandez and Xavier
Pacreau (eds.), Statut de Rome de la Cour pénale international: Commen-
taire article par article, vol. 1, A. Pedone, Paris, 2012, pp. 1033—-1071
(https://www.legal-tools.org/doc/cdde69/).

5. Rogier Bartels, “Rome Statute of the International Criminal Court — Ar-
ticle 68: Protection of victims and witnesses and their participation in the
proceedings”, in Paul De Hert et al. (eds.), Code of International Crimi-
nal Law and Procedure, Larcier Ghent, Brussels, 2013, pp. 322-343
(https://www.legal-tools.org/doc/3f10e0/).

6. Anne-Marie De Brouwer and Mikaela Heikkild, “Victim Issues: Partici-
pation, Protection, Reparation, and Assistance”, in Goran Sluiter et al.
(eds.), International Criminal Procedure: Principles and Rules, Oxford
University  Press, 2013, pp. 1299-1354  (https://www.legal-
tools.org/doc/e0c5cd/).

Author: Enrique Carnero Rojo.
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Rule 20

Subsection 3. Counsel for the Defence

Rule 20

General remarks:

The ICC Registrar has several important functions concerning the rights of
the defence. During the Rome Conference, there was controversy about
whether to have a separate ‘Office of the Defence’, that is, not within the
Registry. Rather than providing for such a separate office, Rule 20 refers to
general principles for the organization of the Registrar and certain functions
that (s)he shall perform. Rule 20 underlines the important role that an organ-
ization of the Registrar has in a manner to recognize the independence of
both the defence and defence counsel.'. In turn, Rule 20 does not instruct the
Registrar in detail how to organize the Registry to fulfil the purposes and
functions set forth in Rule 20 (Dive, 2001, p. 278). Therefore, the establish-
ment of a separate unit was not precluded provided that this is subject to
administrative and financial accountability (pp. 278-279).

Doctrine: For the bibliography, see the final comment on Rule 20.

Author: Juan Pablo Pérez-Leon-Acevedo.

! Gerard Dive, “The Registry”, in Roy S. Lee and Hakan Friman (eds.), The International Crim-
inal Court: Elements of Crimes and Rules of Procedure and Evidence, Transnational Publish-
ers, Ardsley, 2001, p. 278 (https://www.legal-tools.org/doc/e34{81/).
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Rule 20(1)

1. In accordance with article 43, paragraph 1, the Registrar shall
organize the staff of the Registry in a manner that promotes the
rights of the defence, consistent with the principle of fair trial as de-
fined in the Statute. For that purpose, the Registrar shall, inter alia:
(a) Facilitate the protection of confidentiality, as defined in
article 67, paragraph 1 (b);
(b) Provide support, assistance, and information to all de-
fence counsel appearing before the Court and, as appropriate,
support for professional investigators necessary for the effi-
cient and effective conduct of the defence;
(c) Assist arrested persons, persons to whom article 55, para-
graph 2, applies and the accused in obtaining legal advice and
the assistance of legal counsel;
(d) Advise the Prosecutor and the Chambers, as necessary, on
relevant defence-related issues;
(e) Provide the defence with such facilities as may be neces-
sary for the direct performance of the duty of the defence;
(f) Facilitate the dissemination of information and case law
of the Court to defence counsel and, as appropriate, cooperate
with national defence and bar associations or any independ-
ent representative body of counsel and legal associations re-
ferred to in sub-rule 3 to promote the specialization and train-
ing of lawyers in the law of the Statute and the Rules.

Alongside other infra-statutory provisions, Rule 20 fleshes out the general
mandate of the Registry, which consists in “administration and servicing of
the Court” under Article 43(1) of the ICC Statute. This article is explicitly
referred to in the said rule. Indeed, the responsibilities of the Registrar con-
cerning the defence are laid down in Rule 20.

Rule 20(1)(a)-(f) lays down some of the Registrar’s functions
and, thus, provided further guidance to the Regulations that the Registrar
prepared (see Regulations 74—78) on administrative assistance to defence
counsel, called for under Rule 14(2).!

As part of the Registrar’s overall duty to assist persons in obtaining
legal advice and the assistance of legal counsel under Rule 20(1)(c), and part

! Gerard Dive, “The Registry”, in Roy S. Lee and Hakan Friman (eds.), The International Crim-
inal Court: Elements of Crimes and Rules of Procedure and Evidence, Transnational Publish-
ers, Ardsley, 2001, p. 279 (https://www.legal-tools.org/doc/e34{81/).
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of the Registry’s mandate to provide assistance to a person entitled to legal
assistance (Regulation 128(2) of the Regulations of the Registry), the Reg-
istrar has the duty of establishing and maintaining a roster under Regulation
73(1) of the Regulations of the Court, which has so far been implemented.
In accordance with Regulation 73(2), besides the wishes of the person, the
Registrar has considered and should consider the languages spoken, availa-
bility and geographical proximity of the counsel.? The Registrar is expected
to make the roster of duty counsel and the list of counsel available in both
working languages of the ICC and to guarantee that the above-mentioned
roster and list clearly distinguish between those only willing to represent the
defence, those only willing to represent victims, those willing to represent
both the defence and victims and those who have indicated no preference
(Lubanga, 29 June 2007, para. 55).

Doctrine: For the bibliography, see the final comment on Rule 20.

Author: Juan Pablo Pérez-Leon-Acevedo.

2 ICC, Prosecutor v. Lubanga, Presidency, Decision on the “Demande urgente en vertu de la
Reégle 21-3 du Réglement de procédure et de preuves” and on the “Urgent Request for the
Appointment of a Duty Counsel” filed by Thomas Lubanga Dyilo before the Presidency on 7
May 2007 and 10 May 2007, respectively, 29 June 2007, ICC-01/04-01/06-931-Conf-Exp (re-
filed as public decision ICC-01/04-01/06-937 pursuant to ICC-01/04-01/06-935), paras. 49—
51 (https://www.legal-tools.org/doc/ef1fe3/).

Publication Series No. 45 (2023) — page 55


https://www.legal-tools.org/doc/ef1fe3

Commentary on the Law of the International Criminal Court:
The Rules of Procedure and Evidence

Rule 20(2)

2. The Registrar shall carry out the functions stipulated in sub-rule
1, including the financial administration of the Registry, in such a
manner as to ensure the professional independence of defence coun-
sel.

An important concern is the lack of a specific mechanism to review and eval-
uate the performance of the Office of Public Counsel for Defence (‘OPCD’)
and the Office of Public Counsel for Victims. These offices fall within the
Registry for administrative purposes only. Thus, the Registry cannot monitor
or examine their substantive work for risk of trespassing on the OPCD’s in-
dependence. The OPCD submits a report on its overall work to the Registrar
on annual basis; however, the said report does not necessarily enable the
Registrar to appraise the work of individual staff members.! Regulation 144
of the Regulations of the Registry provides for that “[t]he members of the
Office shall not receive any instructions from the Registrar in relation to the
discharge of their tasks as referred to in Regulations 76 and 77 of the Regu-
lations of the Court”. This regulation implements Rule 20(2). A review con-
ducted by the Registry would breach the OPCD’s substantive functions as an
independent OPCD is a pivotal condition for conducting its mandate inde-
pendently, namely, without any pressure and respecting the relationship be-
tween the OPCD and the defendants (International Bar Association, 2011, p.
31). Having said so, accountability and governance of the OPCD as an organ
of the ICC are crucial to enhance its legitimacy and, thus, governance also
applies to the OPCD provided that a system of governance does not compro-
mise its independence (International Bar Association, 2011, pp. 31-32).

Doctrine: For the bibliography, see the final comment on Rule 20.

Author: Juan Pablo Pérez-Leon-Acevedo.

1 International Bar Association, Fairness at the International Criminal Court, London, 2011,

p- 31 (https://www.legal-tools.org/doc/6647al/).
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Rule 20(3)

3. For purposes such as the management of legal assistance in ac-
cordance with rule 21 and the development of a Code of Professional
Conduct in accordance with rule 8, the Registrar shall consult, as
appropriate, with any independent representative body of counsel or
legal associations, including any such body the establishment of
which may be facilitated by the Assembly of States Parties.

Under Rule 20(3), the Registrar “shall consult, as appropriate” with any in-
dependent legal associations or body of counsel to manage legal assistance
and develop a Code of Professional Conduct, which should take place in
accordance with Rule 21(1).! Indeed, a Code of Professional Conduct for
Counsel was adopted by the Assembly of States Parties via Resolution.?

The Office of Public Counsel for the Defence (‘OPCD’) was estab-
lished within the Registry in accordance with Regulation 77 of the ICC Reg-
ulations which reads as follows: “The Registrar shall establish and develop
an Office of Public Counsel for the defence for the purpose of providing
assistance”. As a matter of principle, the defendant can select an OPCD
member or the OPCD itself to act as his/her counsel in the proceedings pro-
vided that there is no conflict of interest.* However, other than ad hoc or
preliminary issues dealt with by the OPCD, external counsel and external
defence support members have mainly conducted representation for specific
defendants (Gut et al., 2013, p. 1229).

Concerning the debate on the OPCD vis-a-vis an external representa-
tive body, proponents of the latter suggest the establishment of a representa-
tive body of counsels recognized by the Assembly of State Parties. Indeed,
the International Criminal Bar, which was created in June 2002 to inter alia
promote the development of an independent legal profession and practice at
the ICC by providing assistance to the counsels who represent defendants at
the ICC and facilitating communication between the bodies of the ICC and

Gerard Dive, “The Registry”, in Roy S. Lee and Hakan Friman (eds.), The International Crim-
inal Court: Elements of Crimes and Rules of Procedure and Evidence, Transnational Publish-
ers, Ardsley, 2001, p. 279 (https://www.legal-tools.org/doc/e34181/).

2 ICC ASP, Code of Professional Conduct for counsel, ICC-ASP/4/Res.1, 2 December 2005
(https://www.legal-tools.org/doc/f9ed33/).

Till Gut et al., “Defence Issues”, in Goran Sluiter et al. (eds.), International Criminal Proce-
dure: Principles and Rules, Oxford University Press, 2013, p. 1229 (https://www.legal-
tools.org/doc/bcad4c/).
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lawyers, has pursued to achieve the said representative role.* According to
the International Criminal Bar, Rule 20(3) was included because the ICC
drafters acknowledged the existence of an independent self-governing bar
association as a key element to guarantee a fair and independent system of
justice (International Bar Association, 2011, p. 35). Despite this, the Assem-
bly of State Parties has not recognized the International Criminal Bar and,
indeed, the latter has yet to receive full support from the lawyers on the ICC’s
List of Counsel. This situation evidences complexity and disagreements (In-
ternational Bar Association, 2011, p. 35).

Cross-references:

Article 43(1);

Rules of Procedure and Evidence, Rules 14(2), 21(1);
Regulations of the Court, Regulations 73—78, 144;
Regulations of the Registry, Regulation 128(2).

Doctrine:

1. Gerard Dive, “The Registry”, in Roy S. Lee and Hékan Friman (eds.),
The International Criminal Court: Elements of Crimes and Rules of Pro-
cedure and Evidence, Transnational Publishers, Ardsley, 2001, pp. 262—
284 (https://www.legal-tools.org/doc/e34181/).

2. Till Gut et al., “Defence Issues”, in Goran Sluiter et al. (eds.), Interna-
tional Criminal Procedure: Principles and Rules, Oxford University
Press, 2013, pp. 1203—1297 (https://www.legal-tools.org/doc/bcad4c/).

3. International Bar Association, Fairness at the International Criminal
Court, London, 2011 (https://www.legal-tools.org/doc/6647al/).

Author: Juan Pablo Pérez-Leon-Acevedo.

4 International Bar Association, Fairness at the International Criminal Court, London, 2011,

p- 35 (https://www.legal-tools.org/doc/6647al/).

Publication Series No. 45 (2023) — page 58


https://www.legal-tools.org/doc/e34f81
https://www.legal-tools.org/doc/bcad4c
https://www.legal-tools.org/doc/6647a1
https://www.legal-tools.org/doc/6647a1

Rule 21

Rule 21

General Remarks:

In accordance with Rules 20-21, ICC Statute Article 43 and Regulations of
the Court 83—85 and 130136, the Registry is primarily responsible for man-
aging the ICC’s legal assistance scheme, including overseeing the scheme of
legal assistance paid by the ICC and the determination of the matters relating
to the qualification, appointment or assignment of counsel. Rule 21 lays
down the matter of assignment of defence counsel.

Doctrine: For the bibliography, see the final comment on Rule 21.

Author: Juan Pablo Pérez-Leon-Acevedo.
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Rule 21(1)

1. Subject to article 55, paragraph 2 (c), and article 67, paragraph 1
(d), criteria and procedures for assignment of legal assistance shall
be established in the Regulations, based on a proposal by the Regis-
trar, following consultations with any independent representative
body of counsel or legal associations, as referred to in rule 20, sub-
rule 3.

Rule 21(1) refers to a Registrar’s proposal for the Regulations in consultation
with any representative body of counsel or legal associations.! Rule 21(1)
limits the Registry’s ability to apply subjective criteria, namely, its own cri-
teria and policies, without previous consultation with the legal profession,
and the approval of the judges and the Assembly of States Parties.” Rule
21(1) also enables the ICC to enact further criteria for counsel in the Regu-
lations and only regulates procedures concerning the assignment of legal as-
sistance to indigent defendants, which is clearer in the French version (see
Gutet al., 2013, p. 1236).

Doctrine: For the bibliography, see the final comment on Rule 21.

Author: Juan Pablo Pérez-Leon-Acevedo.

! Gerard Dive, “The Registry”, in Roy S. Lee and Hakan Friman (eds.), The International Crim-
inal Court: Elements of Crimes and Rules of Procedure and Evidence, Transnational Publish-
ers, Ardsley, 2001, p. 282 (https://www.legal-tools.org/doc/e34181/).

2 See Till Gut et al., “Defence Issues”, in Géran Sluiter et al. (eds.), International Criminal
Procedure: Principles and Rules, Oxford University Press, 2013, p. 1222 (https://www.legal-
tools.org/doc/bcad4c/).
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Rule 21(2)

2. The Registrar shall create and maintain a list of counsel who meet
the criteria set forth in rule 22 and the Regulations. The person shall
freely choose his or her counsel from this list or other counsel who
meets the required criteria and is willing to be included in the list.

Rule 21(2) provides that the person shall be free to choose counsel from the
list or someone else who both meets the requirements and is willing to be
included in the list. Indeed, any counsel to be assigned has to meet all the
required criteria.! As a matter of principle, the accused is entitled to choose
his/her counsel freely although the latter must meet certain minimum re-
quirements and, thus, to increase the chances of proper, high-quality repre-
sentation at the ICC.2

In principle, during investigation and trial, a person who faces charges
or is accused has the right to counsel of his or her choice. Nevertheless, the
Rules of Procedure and Evidence and the Regulations of the Court provide
for that the choice of counsel is limited to counsel who are on the list kept
by the Registry, who are qualified to practice at the ICC, or who fulfil the
criteria and are willing to be included on the list.> The ICC lacks an official
bar and admission to practice at the ICC is linked to inclusion in the ICC’s
list of counsel alongside with domestic bar membership (Rule 21(2); Regu-
lation 75; Gut et al., 2013, p. 1256).

When a person needs urgent legal representation and has not yet se-
cured legal assistance or when his/her counsel is unavailable and in order to
guarantee the right to a fair and expeditious trial, duty counsel is provided
(in accordance with Regulation 73(2) of the Court), which may be affected
when duty counsel is appointed in contravention of the Regulations or when
the appointment of duty counsel is unreasonably refused.*

Gérard Dive, “The Registry”, in Roy S. Lee and Hakan Friman (eds.), The International Crim-
inal Court: Elements of Crimes and Rules of Procedure and Evidence, Transnational Publish-
ers, Ardsley, 2001, pp. 282283 (https://www.legal-tools.org/doc/e34{81/).

Kai Ambos, Treatise on International Criminal Law, vol. 3: International Criminal Proce-
dure, Oxford University Press, 2016, p. 144 (https://www.legal-tools.org/doc/995606/).

3 Rule 21(2); Regulation 75; Till Gut et al., “Defence Issues”, in Goran Sluiter et al. (eds.),
International Criminal Procedure: Principles and Rules, Oxford University Press, 2013, p.
1210 (https://www.legal-tools.org/doc/bcad4c/).

ICC, Prosecutor v. Lubanga, Presidency, Decision on the “Demande urgente en vertu de la
Régle 21-3 du Reéglement de procédure et de preuves” and on the “Urgent Request for the
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Although the right to legal representation and to select one’s own
counsel is provided for under Article 67(1)(d) of the ICC Statute and Rule
21(2), such right is not absolute and is subject to certain limitations
(Lubanga, 29 June 2007, para. 25). This is even more limited when a duty
counsel is appointed (Regulation 73 of the Regulations of the Court) and the
ICC has to decide whether the person’s interests demand that (s)he be repre-
sented by the duty counsel appointed by the ICC. Regulation 73 provides for
that when appointing duty counsel, although the Registrar should consider
the concerned person’s wishes, the Registrar and not the person for whom
duty counsel is being appointed adopts the final decision. Since the duty
counsel is appointed when a person needs urgent legal representation, the
Registrar would generally have to decide with some urgency in appointing
duty counsel. The Registrar may consider the concerned person’s views;
however, the Registrar does not need to follow them in all circumstances
and, thus, (s)he may override the said wishes if there are reasonable and valid
grounds to proceed in this manner. Moreover, Regulation 73 actually intro-
duces limitations to a person’s choice of duty counsel such as availability
and geographical proximity. Two factors underlie a different degree of in-
volvement by a person in the appointment process from that in the procedure
for the assignment of counsel of his/her choice under Article 67(1)(d) of the
ICC Statute and Rule 21(2). These factors are the limited mandate granted
to the duty counsel and the urgency with which duty counsel would normally
be needed (Lubanga, 29 June 2007, paras. 26-27).

Article 71 of the ICC Statute and Rule 171 establish sanctions and
procedures for removing a counsel from exercising functions at the ICC. In
turn, Chapter 4 of the ICC Code of Professional Conduct for Counsel pro-
vides for the procedural and evidentiary rules for disciplinary procedure, in-
cluding matters of admissibility and the organization of the disciplinary pro-
cedure. The ICC Code of Professional Conduct for Counsel includes duties
towards clients that are similar to those available in other national and inter-
national codes and incorporates accepted principles of legal ethics relating
to duties owed to the court (Gut et al., 2013, p. 1256).

Appointment of a Duty Counsel” filed by Thomas Lubanga Dyilo before the Presidency on 7
May 2007 and 10 May 2007, respectively, 29 June 2007, ICC-01/04-01/06-931-Conf-Exp (re-
filed as public decision ICC-01/04-01/06-937 pursuant to ICC-01/04-01/06-935), para. 16
(https://www .legal-tools.org/doc/ef1fe3/).
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Doctrine: For the bibliography, see the final comment on Rule 21.

Author: Juan Pablo Pérez-Leon-Acevedo.
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Rule 21(3)

3. A person may seek from the Presidency a review of a decision to
refuse a request for assignment of counsel. The decision of the Pres-
idency shall be final. If a request is refused, a further request may
be made by a person to the Registrar, upon showing a change in
circumstances.

The Registrar acts under the authority of the President who is a member of
the Presidency which is responsible for the ICC’s proper administration. Ex-
plicit powers have been granted upon the Presidency to review the Regis-
trar’s decisions concerning the assignment of counsel, including decisions
that reject requests for the assignment of counsel to a person under Rule
21(3). The appointment of duty counsel is not explicitly laid down in Rule
21(3); however, the Presidency’s power (under Rule 21(3)) to review the
Registrar’s decision refusing a request for the assignment of a counsel would
include a situation in which the Registrar rejected a request for the appoint-
ment of duty counsel under Regulation 73(2).!

Doctrine: For the bibliography, see the final comment on Rule 21.

Author: Juan Pablo Pérez-Leon-Acevedo.

' ICC, Prosecutor v. Lubanga, Presidency, Decision on the “Demande urgente en vertu de la

Reégle 21-3 du Reéglement de procédure et de preuves” and on the “Urgent Request for the
Appointment of a Duty Counsel” filed by Thomas Lubanga Dyilo before the Presidency on 7
May 2007 and 10 May 2007, respectively, 29 June 2007, ICC-01/04-01/06-931-Conf-Exp (re-
filed as public decision ICC-01/04-01/06-937 pursuant to ICC-01/04-01/06-935), para. 17
(https://www.legal-tools.org/doc/ef1fe3/).
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Rule 21(4) and 21(5)

4. A person choosing to represent himself or herself shall so notify
the Registrar in writing at the first opportunity.

5. Where a person claims to have insufficient means to pay for legal
assistance and this is subsequently found not to be so, the Chamber
dealing with the case at that time may make an order of contribution
to recover the cost of providing counsel.

Rule 21(4) states that an individual who prefers representing him(her)self
without a counsel needs to inform the Registrar of this in writing at the ear-
liest opportunity. Rule 21(5) establishes that a Chamber may order a person
who claims to have insufficient means to pay for legal assistance to contrib-
ute to recover the cost of providing counsel for him/her if it is subsequently
found not to be so. The consequence of this finding is to withdraw the assis-
tance; however, Rule 21 does not address matters such as the withdrawal of
an assignment and the withdrawal or replacement of an assigned counsel.!
Nevertheless, Regulation 78 (Withdrawal of defence counsel) establishes
that: “Prior to withdrawal from a case, defence counsel shall seek the leave
of the Chamber”. In turn, the Regulations of the Court flesh out the scheme
of legal assistance paid by the ICC, namely, Regulations 83 (General scope
of legal assistance paid by the Court), 84 (Determination of means), and 85
(Decisions on payment of legal assistance). Under Regulation 84(2) of the
Regulations of the Court, the Registry cannot take into account the assets of
family members of the defendant in order to determine his or her indigence
unless “direct or indirect enjoyment or power to freely dispose” of these as-
sets or property has been transferred to the family member by the accused.

Concerning the substantive allocation of legal aid, the ICC Registry
has adopted a lump system that, under Regulation 83(1) of the Regulations
of the Court, includes “all costs [which are] reasonably necessary as deter-
mined by the Registrar for an effective and efficient defence”.

Cross-references:
Atrticles 43, 55, 67(1)(d) and 71;
Rules of Procedure and Evidence, Rules 20, 171;

! Gérard Dive, “The Registry”, in Roy S. Lee and Hakan Friman (eds.), The International Crim-

inal Court: Elements of Crimes and Rules of Procedure and Evidence, Transnational Publish-
ers, Ardsley, 2001, pp. 282 (https://www .legal-tools.org/doc/e34{81/).
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Regulations of the Court, Regulations 75, 78, 83—-85, 130-136.

Doctrine:

1.

Kai Ambos, Treatise on International Criminal Law, vol. 3: International
Criminal Procedure, Oxford University Press, 2016, p. 144
(https://www.legal-tools.org/doc/995606/).

Gérard Dive, “The Registry”, in Roy S. Lee and Hékan Friman (eds.),
The International Criminal Court: Elements of Crimes and Rules of Pro-
cedure and Evidence, Transnational Publishers, Ardsley, 2001, pp. 262—
284 (https://www.legal-tools.org/doc/e34£81/).

Till Gut et al., “Defence Issues”, in Goran Sluiter et al. (eds.), Interna-

tional Criminal Procedure: Principles and Rules, Oxford University
Press, 2013, pp. 1203-1297 (https://www.legal-tools.org/doc/bcad4c/).

Author: Juan Pablo Pérez-Ledn-Acevedo.
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Rule 22(1)

1. A counsel for the defence shall have established competence in
international or criminal law and procedure, as well as the necessary
relevant experience, whether as judge, prosecutor, advocate or in
other similar capacity, in criminal proceedings. A counsel for the de-
fence shall have an excellent knowledge of and be fluent in at least
one of the working languages of the Court. Counsel for the defence
may be assisted by other persons, including professors of law, with
relevant expertise.

Rule 22(1) provides for admission requirements for the defence counsel,
which reflects the fact that the accused’s right to choose a counsel is not
absolute. The requirements laid down under Rule 22(1) are compulsory for
all those who plan to appear as defence counsel before the ICC. Additionally,
under Regulation 69(2)(b) candidates need to produce a certificate from a
national bar association attesting professional qualifications, right to prac-
tice, and disciplinary standing. This regulation clarifies a Rule 22(1) implied
requirement under which a defence counsel needs to be a current member of
a national bar. Under Regulations 71 and 72, the Registrar with the Presi-
dency’s review holds the power to admit candidates to the list of counsel in
accordance with the said requirements.

Concerning the criteria for appointing counsel and duty counsel laid
out in Rule 22(1) and Regulations 70 and 72 of the Regulations of the Court,
the following is examined. First, concerning competence, the inclusion of a
person on the list of counsel means his/her fitness to represent in the ICC
proceedings as a counsel for the defence or for victims. A sound knowledge
of international criminal law is expected.! Second, regarding languages spo-
ken, it is expected that the (duty) counsel possesses an excellent command
of the working language to be used (primarily) in the proceedings or, at least,
to be able to communicate in such working language and, ideally, the ability
to work in other working language used in the respective proceedings
(Lubanga, 29 June 2007, paras. 35-36 and 53). Third, as for availability and

' ICC, Prosecutor v. Lubanga, Presidency, Decision on the “Demande urgente en vertu de la
Reégle 21-3 du Réglement de procédure et de preuves” and on the “Urgent Request for the
Appointment of a Duty Counsel” filed by Thomas Lubanga Dyilo before the Presidency on 7
May 2007 and 10 May 2007, respectively, 29 June 2007, ICC-01/04-01/06-931-Conf-Exp (re-
filed as public decision ICC-01/04-01/06-937 pursuant to ICC-01/04-01/06-935), paras. 33—
34 and 53 (https://www.legal-tools.org/doc/ef1fe3/).
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geographical proximity, the fact that a person appointed as duty counsel ap-
pears in cases before other courts would not necessarily hinder his/her ability
to appear as duty counsel at the ICC proceedings. Actually, the duty counsel
is expected to have other commitments. Factors to assess the availability of
the duty counsel consist in: (i) the mandate of the person to be appointed; (ii)
applicable deadlines; and (iii) the nature of the position or tasks that the per-
son discharges in his or her ordinary capacity. Concerning physical presence
in The Hague, it would be expected for a person receiving legal assistance
to see his/her counsel in person (paras. 37-38 and 53).

With regard to competence, languages spoken, availability and geo-
graphical proximity, the duty counsel is responsible to ensure that any infor-
mation provided to the Registry is correct. Indeed, under Article 13 of the
Code of Professional Conduct for Counsel, the duty counsel holds the duty
to refuse to represent a person at the ICC when: (i) there is a conflict of
interest; (i1) the counsel is incapable of dealing with the matter diligently;
and (iii) the counsel considers that (s)he lacks the required expertise.? Unless
the duty counsel knew or ought to have known of the existence of discrep-
ancies or irregularities, the Registrar is not expected to verify all information
provided by each person who applies for his/her inclusion on the list of coun-
sel and/or who accepts an appointment as duty counsel or an assignment as
counsel (Lubanga, 29 June 2007, para. 39).

The appointment of one or more defence counsel, whether duty or not,
is not inconsistent with the ICC’s legal framework and, actually, may be
called for in specific circumstances in the interests of justice. The existence
of relevant and sufficient grounds, for example pressing deadlines, to appoint
two duty counsels needs to be considered (Lubanga, 29 June 2007, para. 41).
Depending on the circumstances of the case, these grounds may have existed
even if the applicant had expressed preference for only one duty counsel
(para. 42).

With regard to the appointment process, it is preferable that the Reg-
istrar responds the applicant’s request for assistance by providing him/her
with the names of those persons identified by the Registry as fulfilling the
duty counsel requirements. The principle of neutrality is not affected by the
provision of such assistance as the process of establishing a roster of duty
counsel (the Registrar is required to do so) involves a selection process from

2 ICC ASP, Code of Professional Conduct for counsel, ICC-ASP/4/Res.1, 2 December 2005,
Article 13 (https://www.legal-tools.org/doc/f9ed33/).
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the list of counsel. Nevertheless, depending on the circumstances of the case,
the fact that the Registrar does not provide the applicant with the names of
counsel previously identified to act as duty counsel does not necessarily af-
fect the fulfilment of the requirement under Regulation 73 (Lubanga, 29 June
2007, para. 44).

Concerning Rule 22(1), the meaning of “established competence in
international or criminal law and procedure” can be literally interpreted as
expertise in national criminal law and procedure suffices regardless of the
level of knowledge of international criminal law. Nevertheless, whether ex-
pertise is available in the national jurisdictions of “situations” before the ICC
may be put into question. Setting a high threshold would probably exclude
local defence counsels contradicting the ICC’s intention to be more inclusive
of local expertise.> However, to guarantee the legal professional competence
and skills of the defence counsel is pivotal to ensure that the ICC can work
in an efficient manner and that the accused’s rights are properly represented
(Sarvarian, 2013, p. 200).

The appointment of defence counsels who have been former staff
member at the Office of the Prosecutor led to some issues concerning
whether the Code of Professional Conduct for Counsel or OTP internal pro-
visions needed an amendment. The appointment of former OTP staff mem-
bers, Ibrahim Yillah to the defence team in Banda and Jerbo, and Essa Faal
to Muthaura and Kenyatta (Situation in Kenya 2) caused the said problem-
atic situation.

There is no prohibition of appointment of a former staff member of the
OTP as a defence counsel and the OTP in its employment contracts has not
introduced clauses barring staff from seeking employment with the defence
upon termination of OTP contracts.* Nevertheless, Article 16(1) of the Code
of Professional Conduct for Counsel demands counsel to warrant the no
presence of conflict of interest and makes the counsel responsible for refus-
ing an appointment to the defence team if, among others, the appointment
constitutes a conflict of interest. Counsel is also barred from representing a
client if he/she was “involved or [was] privy to confidential information as

Arman Sarvarian, Professional Ethics at the International Bar, Oxford University Press,
2013, p. 200 (https://www.legal-tools.org/doc/27cb50/).

ICC, Prosecutor v. Muthaura et al., Pre-Trial Chamber II, Decision with Respect to the Ques-
tion of Invalidating the Appointment of Counsel to the Defence, 20 July 2011, ICC-01/09-
02/11-185, para. 27 (https://www.legal-tools.org/doc/a8fcdb/).
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a staff member of the Court relating to the case in which counsel seeks to
appear”. Furthermore, counsel is expected to ensure both that the defence
team and his/her work complies with the Code and that measures adopted by
the defence are not prejudicial to the proceedings.’

In the two aforementioned cases, the Trial Chambers applied the de
minimis threshold that demands evidence that the attorney “became aware
of more than de minimis confidential information relevant to the case under
consideration”.® In turn, the Appeals Chamber concluded that for an imped-
iment to representation to arise under the fact that counsel was “privy to con-
fidential information” as an ICC staff member within the meaning of Article
12(1)(b) of the Code of Professional Conduct for Counsel, counsel need to
have had knowledge of confidential information concerning the case in
which he/she seeks to appear.’

Whether the Code would need to be amended, for further clarification,
remains open to debate. In any event, although the Appeals Chamber has
interpreted the said provisions, it has not been prescriptive as for what may
constitute an appropriate number of years before prosecuting counsel should
be authorized to be part of a defence team after leaving the OTP. The OTP
should hence adopt internal guidelines to address these matters (International
Bar Association, 2012, p. 21).

In accordance with Regulation 68 of the Regulations of the Court, per-

sons assisting counsel as mentioned in Rule 22(1) may “include persons who
can assist in the presentation of the case before a Chamber”, that is, the

> International Bar Association, Counsel Matters at the International Criminal Court: A Review
of Key Developments Impacting Lawyers Practising before the ICC, November 2012, p. 20
(https://www.legal-tools.org/doc/e31009/).

¢ Muthaura et al., 20 July 2011, paras. 17, 20-24; ICC, Prosecutor v. Banda and Jerbo, Trial
Chamber IV, Decision on the Prosecution’s Request to Invalidate the Counsel to the Defence,
30 June 2011, ICC-02/05-03/09-168, paras. 14—16 (https://www.legal-tools.org/doc/a0e853/).
See also Prosecutor v Bemba, Trial Chamber III, Decision on the Prosecution’s Request to
Invalidate the Appointment of Legal Consultant to the Defence Team, 7 May 2010, ICC-
01/05-01/08-769-Conf, para. 42 (https://www.legal-tools.org/doc/15d8d6/).

ICC, Prosecutor v. Banda and Jerbo, Appeals Chamber, Judgment on the Appeal of the Pros-
ecutor Against the Decision of Trial Chamber IV of 30 June 2011 Entitled ‘Decision on the
Prosecution’s Request to Invalidate the Appointment of Counsel to the Defence’, 11 Novem-
ber 2011, ICC-02/05-03/09-252, paras. 6—7 (https://www.legal-tools.org/doc/843f6a/); and
Prosecutor v. Muthaura et al., Appeals Chamber, Judgment on the Appeal of the Prosecutor
Against the Decision of Pre-Trial Chamber II Dated 20 July 2011 Entitled Decision with Re-
spect to the Question of Invalidating the Appointment of Counsel to the Defence, 10 Novem-
ber 2011, ICC-01/09-02/11-365, para. 11 (https://www.legal-tools.org/doc/57¢327/).

Publication Series No. 45 (2023) — page 70


https://www.legal-tools.org/doc/e31009
https://www.legal-tools.org/doc/a0e853
https://www.legal-tools.org/doc/15d8d6
https://www.legal-tools.org/doc/843f6a
https://www.legal-tools.org/doc/57c327

Rule 22

typical counsel, and that the Regulations of the Registry shall determine “the
criteria to be met by these persons”. In turn, Regulation 124 of the Regula-
tions of the Registry establishes that: “Persons who assist counsel in the
presentation of the case before a Chamber, as referred to in regulation 68 of
the Regulations of the Court, shall have either five years of relevant experi-
ence in criminal proceedings or specific competence in international or crim-
inal law and procedure”. Therefore, these persons are not required to be ad-
mitted to practice law to appear before the ICC and no explicit requirement
of practical experience as opposed to academic expertise is laid down.?

Doctrine: For the bibliography, see the final comment on Rule 22.

Author: Juan Pablo Pérez-Leon-Acevedo.

8 Till Gut et al., “Defence Issues”, in Goran Sluiter et al. (eds.), International Criminal Proce-

dure: Principles and Rules, Oxford University Press, 2013, p. 1236 (https:/www.legal-
tools.org/doc/bcad4c/).
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Rule 22(2) and 22(3)

2. Counsel for the defence engaged by a person exercising his or her
right under the Statute to retain legal counsel of his or her choosing
shall file a power of attorney with the Registrar at the earliest oppor-
tunity.

3. In the performance of their duties, Counsel for the defence shall
be subject to the Statute, the Rules, the Regulations, the Code of Pro-
fessional Conduct for Counsel adopted in accordance with rule 8
and any other document adopted by the Court that may be relevant
to the performance of their duties.

Rules 22(2) and 22(3) are fundamentally technical and address the official
registration of the counsel by the Registrar as well as the general obligation
of the defence counsel to respect relevant rules on performance of his or her
duties."

Cross-references:

Article 55,

Regulations of the Court, Regulations 67, 68, 69(2)(b);

Regulations of the Registry, Regulation 124;

Code of Professional Conduct for Counsel, Articles 12(1)(b), 13 and 16(1).

Doctrine:

1.

Gerard Dive, “The Registry”, in Roy S. Lee and Hékan Friman (eds.),
The International Criminal Court: Elements of Crimes and Rules of Pro-
cedure and Evidence, Transnational Publishers, Ardsley, 2001, pp. 262—
284 (https://www.legal-tools.org/doc/e34f81/).

. Till Gut et al., “Defence Issues”, in Goran Sluiter et al. (eds.), Interna-

tional Criminal Procedure: Principles and Rules, Oxford University
Press, 2013, pp. 1203—1297 (https://www.legal-tools.org/doc/bcad4c/).

. International Bar Association, Counsel Matters at the International Crim-

inal Court: A Review of Key Developments Impacting Lawyers Practising
before the ICC, November 2012 (https://www.legal-
tools.org/doc/e31009/).

Gerard Dive, “The Registry”, in Roy S. Lee and Hakan Friman (eds.), The International Crim-
inal Court: Elements of Crimes and Rules of Procedure and Evidence, Transnational Publish-
ers, Ardsley, 2001, p. 284 (https://www.legal-tools.org/doc/e34{81/).
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Rule 22

4. Arman Sarvarian, Professional Ethics at the International Bar, Oxford
University Press, 2013 (https://www.legal-tools.org/doc/27¢cb50/).

Author: Juan Pablo Pérez-Leon-Acevedo.
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Rule 23

Section 1V, Situations that May Affect the Functioning of the Court
Subsection 1. Removal from Office and Disciplinary Measures

Rule 23

A judge, the Prosecutor, a Deputy Prosecutor, the Registrar and a
Deputy Registrar shall be removed from office or shall be subject to
disciplinary measures in such cases and with such guarantees as are
established in the Statute and the Rules.

Rule 23 sets out the general principle for the sub-section on removal from
office and disciplinary measures, a sub-section is underpinned by Articles
41, 46 and 47. It merely states that removal from office and disciplinary
measures shall be done in accordance with the Statute and the Rules of Pro-
cedure and Evidence. Many delegations argued that the rule is repetitive and
therefore superfluous. It was agreed that while the rule was stating the obvi-
ous, it was harmless and should be included.!

Cross-references:
Articles 41, 46 and 47

Doctrine:

1. Kai Ambos, Treatise on International Criminal Law, Oxford University
Press, 2016, p. 138 (https://www.legal-tools.org/doc/995606/).

2. Cate Steains, “Situations That May Affect the Functioning of the Court”,
in Roy S. Lee and Hékan Friman (eds.), The International Criminal
Court: Elements of Crimes and Rules of Procedure and Evidence, Trans-
national Publishers, Ardsley, 2001, p. 285 (https://www.legal-
tools.org/doc/e34181/).

3. Frank Jarasch, “The Rules of Procedure and Evidence Concerning the
Composition and Administration of the International Criminal Court”, in
Horst Fischer et al. (eds.), International and National Prosecution of
Crimes Under International Law, 2nd. ed., Berliner Wissenschafts-Ver-
lag, 2004, p. 165 (https://www.legal-tools.org/doc/95e¢519/).

I Cate Steains, “Situations That May Affect the Functioning of the Court”, in Roy S. Lee and
Hékan Friman (eds.), The International Criminal Court: Elements of Crimes and Rules of
Procedure and Evidence, Transnational Publishers, Ardsley, 2001, p. 285 (https://www.legal-
tools.org/doc/e3481/).
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4. Magda Karagiannikis, “Article 46, in Otto Triffterer and Kai Ambos
(eds.), The Rome Statute of the International Criminal Court: A Commen-
tary, 3rd. ed., C.H. Beck/Hart/Nomos, Munich/Oxford/Baden-Baden,
2016, p. 1301. (https://www.legal-tools.org/doc/040751/).

Author: Mark Klamberg.

Publication Series No. 45 (2023) — page 76


https://www.legal-tools.org/doc/040751

Rule 24

Rule 24

1. For the purposes of article 46, paragraph 1 (a), “serious miscon-
duct” shall be constituted by conduct that:
(a) If it occurs in the course of official duties, is incompatible with
official functions, and causes or is likely to cause serious harm to
the proper administration of justice before the Court or the proper
internal functioning of the Court, such as:
(i) Disclosing facts or information that he or she has acquired
in the course of his or her duties or on a matter which is sub
judice, where such disclosure is seriously prejudicial to the
Jjudicial proceedings or to any person;
(ii) Concealing information or circumstances of a nature suf-
ficiently serious to have precluded him or her from holding
office;
(iii) Abuse of judicial office in order to obtain unwarranted
favourable treatment from any authorities, officials or profes-
sionals; or
(b) If it occurs outside the course of official duties, is of a grave na-
ture that causes or is likely to cause serious harm to the standing of
the Court.
2. For the purposes of article 46, paragraph 1 (a), a “serious breach
of duty” occurs where a person has been grossly negligent in the
performance of his or her duties or has knowingly acted in contra-
vention of those duties. This may include, inter alia, situations where
the person:
(a) Fails to comply with the duty to request to be excused, knowing
that there are grounds for doing so;
(b) Repeatedly causes unwarranted delay in the initiation, prosecu-
tion or trial of cases, or in the exercise of judicial Powers.

Rule 24 supplements Article 46(1) which provides that a judge, the Prosecu-
tor, a Deputy Prosecutor, the Registrar or the Deputy Registrar shall be re-
moved from office if a decision to this effect is made in accordance with
paragraph 2, in cases where that person: is found to have committed serious
misconduct or a serious breach of his or her duties under the Statute. The
rule defines “serious misconduct” and “serious breach of duty”.

Sub-rule 1 distinguishes between “serious misconduct” in the course
of official duties and outside the course of official duties. The sub-rule lists
three examples of “serious misconduct” in the course of official duties not
for acts outside the course of official duties: (i) disclosing confidential facts,
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where such disclosure is seriously prejudicial to the judicial proceedings or
to any person; (ii) concealing information that would have precluded him or
her from holding office, and (iii) abuse of office in order to obtain unwar-
ranted favourable treatment. During the negotiations, the delegations per-
ceived that it would be virtually impossible to formulate examples that
would encapsulate clearly the type of conduct to be covered outside the
course of official duties.'

Sub-rule 2 defines “serious breach of duty” with two examples: (i) the
failure to request to be excused, where there are grounds for doing so and
(i1) repeatedly causing unwarranted delay in the initiation, prosecution or
trial of cases. Since the sanction for “serious breach of duty” is removal from
office, the threshold is intended to be high.

Rule 26 and Regulation 119 provides that all complaints against a
judge, the Prosecutor, a Deputy Prosecutor, the Registrar or the Deputy Reg-
istrar concerning conduct defined under Rule 24 shall be submitted directly
to the Presidency, which shall notify the person against whom the complaint
has been directed of that complaint.

Cross-references:
Article 46(1), Rule 26, Regulation 119.

Doctrine:

1. Kai Ambos, Treatise on International Criminal Law, Oxford University
Press, 2016, p. 110 (https://www.legal-tools.org/doc/995606/).

2. Cate Steains, “Situations That May Affect the Functioning of the Court”,
in Roy S. Lee and Hékan Friman (eds.), The International Criminal
Court: Elements of Crimes and Rules of Procedure and Evidence, Trans-
national Publishers, Ardsley, 2001, pp. 285-289 (https://www.legal-
tools.org/doc/e34181/).

3. Frank Jarasch, “The Rules of Procedure and Evidence Concerning the
Composition and Administration of the International Criminal Court”, in
Horst Fischer et al. (eds.), International and National Prosecution of

I Cate Steains, “Situations That May Affect the Functioning of the Court”, in Roy S. Lee and
Hékan Friman (eds.), The International Criminal Court: Elements of Crimes and Rules of
Procedure and Evidence, Transnational Publishers, Ardsley, 2001, pp. 288-289
(https://www.legal-tools.org/doc/e34{81/).
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Crimes Under International Law, 2nd. ed., Berliner Wissenschafts-Ver-
lag, 2004, pp. 165-166 (https://www.legal-tools.org/doc/95e519/).

4. Magda Karagiannikis, “Article 46, in Otto Triffterer and Kai Ambos
(eds.), The Rome Statute of the International Criminal Court: A Commen-
tary, 3rd. ed., C.H. Beck/Hart/Nomos, Munich/Oxford/Baden-Baden,
2016, pp. 1301-1303 (https://www.legal-tools.org/doc/040751/).

Author: Mark Klamberg.
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Rule 25

1. For the purposes of article 47, “misconduct of a less serious na-
ture” shall be constituted by conduct that:
(a) If it occurs in the course of official duties, causes or is likely to
cause harm to the proper administration of justice before the Court
or the proper internal functioning of the Court, such as:
(i) Interfering in the exercise of the functions of a person re-
ferred to in article 47;
(ii) Repeatedly failing to comply with or ignoring requests
made by the Presiding Judge or by the Presidency in the ex-
ercise of their lawful authority;
(iii) Failing to enforce the disciplinary measures to which the
Registrar or a Deputy Registrar and other officers of the
Court are subject when a judge knows or should know of a
serious breach of duty on their part; or
(b) If it occurs outside the course of official duties, causes or is likely
to cause harm to the standing of the Court.
2. Nothing in this rule precludes the possibility of the conduct set out
in sub-rule 1 (a) constituting “serious misconduct” or “serious
breach of duty” for the purposes of article 46, paragraph 1 (a).

Rule 25 follows the same model as the previous rule as it supplements Article
47 which provides that a judge, Prosecutor, Deputy Prosecutor, Registrar or
Deputy Registrar who has committed misconduct of a less serious nature
than that set out in Article 46, paragraph 1, shall be subject to disciplinary
measures, in accordance with the Rules of Procedure and Evidence.

Rule 25 follows the previous rule in distinguishing between two sorts
of conduct, here misconduct of a less serious nature in the course of official
duties and outside the course of official duties. Three examples of miscon-
duct of a less serious nature in the course of official duties are given: (i)
interfering in the exercise of the functions of a judge, Prosecutor, Registrar,
or Deputy Prosecutor or Registrar; (i1) failing to comply with request made
by the Presiding Judge or the Presidency in the exercise of their lawful duty;
or (ii1) (in the case of judges) failing to enforce disciplinary measures when
the judge is aware or should be aware of a serious breach of duty on their
part.

During the negotiations it was agreed that the examples given in Rule
25 could under certain circumstances constitute serious misconduct rather
than misconduct of a less serious nature. For that purpose, sub-rule 2 was
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added in order to clarify that the examples in Rule 25 could, in certain cir-
cumstances, constitute “serious misconduct” or “serious breach of duty”.

Rule 26 and Regulation 119 provides that all complaints against a
judge, the Prosecutor, a Deputy Prosecutor, the Registrar or the Deputy Reg-
istrar concerning conduct defined under Rule 25 shall be submitted directly
to the Presidency, which shall notify the person against whom the complaint
has been directed of that complaint.

Cross-references:
Article 47, Rule 26, Regulation 119.

Doctrine:

1. Cate Steains, “Situations That May Affect the Functioning of the Court”,
in Roy S. Lee and Hékan Friman (eds.), The International Criminal
Court: Elements of Crimes and Rules of Procedure and Evidence, Trans-
national Publishers, Ardsley, 2001, pp. 290-292 (https://www.legal-
tools.org/doc/e34{81/).

2. Frank Jarasch, “The Rules of Procedure and Evidence Concerning the
Composition and Administration of the International Criminal Court”, in
Horst Fischer et al. (eds.), International and National Prosecution of
Crimes Under International Law, 2nd. ed., Berliner Wissenschafts-Ver-
lag, 2004, pp. 166—-167 (https://www.legal-tools.org/doc/95e519/).

3. Magda Karagiannikis, “Article 477, in Otto Triffterer and Kai Ambos
(eds.), The Rome Statute of the International Criminal Court: A Commen-
tary, 3rd. ed., C.H. Beck/Hart/Nomos, Munich/Oxford/Baden-Baden,
2016, pp. 1307—-1308 (https://www.legal-tools.org/doc/040751/).

Author: Mark Klamberg.
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Rule 26

Rule 26°

1. For the purposes of article 46, paragraph 1, and article 47 of the
Statute, any complaint concerning any conduct defined under rules
24 and 25 shall include the grounds on which it is based and, if
available, any relevant evidence, and may also include the identity
of the complainant. The complaint shall remain confidential.

2. All complaints shall be transmitted to the Independent Oversight
Mechanism which may also initiate investigations on its own mo-
tion. Any person submitting such complaints may also elect to sub-
mit a copy to the Presidency of the Court for information purposes
only.

3. The Independent Oversight Mechanism shall assess complaints
and set aside those complaints which are manifestly unfounded.
Where a complaint is set aside as manifestly unfounded, the Inde-
pendent Oversight Mechanism shall provide its reasons in a report
which shall be transmitted to the Assembly of States Parties and the
Presidency.

4. All other complaints shall be investigated by the Independent
Oversight Mechanism. The Independent Oversight Mechanism
shall transmit the results of any investigation, together with its rec-
ommendations, to the Assembly of States Parties and any other com-
petent organ(s) as set out in articles 46 and 47 of the Statute, and

rules 29 and 30.
3 As amended by resolution ICC-ASP/17/Res.2.

Rule 26 concerns handling of complaints that may lead to removal of office
of a judge, the Prosecutor, the Registrar or a Deputy Prosecutor or discipli-
nary measures for the same officials. The rule provides that all complaints
shall be transmitted to the Independent Oversight Mechanism. The Inde-
pendent Oversight Mechanism may also initiate proceedings on its own mo-
tion.

The rule was amended by the Assembly of State Parties on 11 Decem-
ber 2018 transferring the responsibilities in this process from the Presidency
to the Independent Oversight Mechanism.! It was described as “a more

1 ICC ASP, Resolution on amendments to rule 26 of the Rules of Procedure and Evidence, ICC-
ASP/17/Res.2, 11 December 2018 (https://www.legal-tools.org/doc/mhkgg7/).
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permanent solution by aligning the Rules of Procedure and Evidence of the
Court with the mandate of the Independent Oversight Mechanism”.?

The Independent Oversight Mechanism shall, according to sub-rule 3,
set aside manifestly unfounded complaints and provide its reasons in a report
which shall be transmitted to the Assembly of States Parties and the Presi-
dency. The purpose of this sub-rule is to prevent harassment of top officials.
In the case concerning allegations that the former Prosecutor Luis Moreno
Ocampo, had committed sexual assault against a journalist, the panel of
judges found that the complaint was “manifestly unfounded”, although not
malicious. The Prosecutor subsequently dismissed Palme, an ICC Media Re-
lations Officer, who made the allegations. Ocampo claimed that Palme had
made the allegations with “obvious malicious intent”. The ILO Administra-
tive Tribunal did not find that the complainant acted with malicious intent.?

In case the Independent Oversight Mechanism decides that a com-
plaint against a judge, the Registrar or Deputy Registrar is not manifestly
unfounded, it shall pursuant to sub-rule 4 investigate the complaint and trans-
mit the results of any investigation, together with its recommendations, to
the Assembly of States Parties and any other competent organ(s) as set out
in Articles 46 and 47 of the Statute, and Rules 29 and 30.

A decision as to the removal from office of a judge, the Prosecutor or
a Deputy Prosecutor under Article 46(1) shall, pursuant to Article 46(2), be
made by the Assembly of States Parties. Rule 30 provides that in the case of
a judge, the Registrar or a Deputy Registrar, any decision to impose a disci-
plinary measure shall be taken by the Presidency. In the case of the Prosecu-
tor, any decision concerning disciplinary measure shall be taken by an abso-
lute majority of the Bureau of the Assembly of States Parties.

Cross-references:
Articles 46, Rule 30.

2 ICC ASP, Report of the Working Group on Amendments, [CC-ASP/17/35, 29 November
2018, para. 18 (https://www.legal-tools.org/doc/ceidsz/).

3 ILO Administrative Tribunal, Palme v. ICC, Judgment No 2757, 9 July 2008, paras. 5, 14 and
16 (https://www.legal-tools.org/doc/73bd48/); Frédéric Mégret, “Accountability and Ethics”,
in Luc Reydams, Jan Wouters, Cedric Ryngaert (eds.), International Prosecutors, 2012, Ox-
ford University Press, pp. 458459, 480; Jenia lontcheva Turner, “Accountability of Interna-
tional Prosecutors”, in Carsten Stahn (ed.), The Law and Practice of the International Crimi-
nal Court, Oxford University Press, 2014, p. 395 (https://www.legal-tools.org/doc/729159/).
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Rule 26

Doctrine:

1.

Kai Ambos, Treatise on International Criminal Law, Oxford University
Press, 2016, p. 110 (https://www.legal-tools.org/doc/995606/).

. Cate Steains, “Situations That May Affect the Functioning of the Court”,

in Roy S. Lee and Hékan Friman (eds.), The International Criminal
Court: Elements of Crimes and Rules of Procedure and Evidence, Trans-
national Publishers, Ardsley, 2001, p. 292 (https://www.legal-
tools.org/doc/e34181/).

. Frank Jarasch, “The Rules of Procedure and Evidence Concerning the

Composition and Administration of the International Criminal Court”, in
Horst Fischer et al. (eds.), International and National Prosecution of
Crimes Under International Law, 2nd. ed., Berliner Wissenschafts-Ver-
lag, 2004, p. 167 (https://www.legal-tools.org/doc/95e¢519/).

. Magda Karagiannikis, “Article 46”, in Otto Triffterer and Kai Ambos

(eds.), The Rome Statute of the International Criminal Court: A Commen-
tary, 3rd. ed., C.H. Beck/Hart/Nomos, Munich/Oxford/Baden-Baden,
2016, pp. 1303—-1305 (https://www.legal-tools.org/doc/040751/).

. Frédéric Mégret, “Accountability and Ethics”, in Luc Reydams, Jan

Wouters, Cedric Ryngaert (eds.), International Prosecutors, 2012, Ox-
ford University Press, pp. 458, 459 and 480.

. Jenia lontcheva Turner, “Accountability of International Prosecutors”, in

Carsten Stahn (ed.), The Law and Practice of the International Criminal
Court, 2014, p. 395 (https://www.legal-tools.org/doc/729159/).

Author: Mark Klamberg.
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Rule 27

Rule 27

1. In any case in which removal from office under article 46 or dis-
ciplinary measures under article 47 is under consideration, the per-
son concerned shall be so informed in a written statement.

2. The person concerned shall be afforded full opportunity to present
and receive evidence, to make written submissions and to supply an-
swers to any questions put to him or her.

3. The person may be represented by counsel during the process es-
tablished under this rule.

Rule 27 flows from Article 46(4) which provides that a judge, Prosecutor,
Deputy Prosecutor, Registrar or Deputy Registrar whose conduct or ability
to exercise the functions of the office as required by this Statute is challenged
under this Article shall have full opportunity to present and receive evidence
and to make submissions in accordance with the Rules of Procedure and Ev-
idence. The person in question shall not otherwise participate in the consid-
eration of the matter.

Sub-rule 1 provides that the person concerned shall be informed in a
written statement whenever removal from office under Article 46 or disci-
plinary measures under Article 47 is under consideration. The purpose of this
sub-rule is to ensure that the persons against whom the allegations have been
made are given due notice of the allegations.

There was considerable debate during the negotiations on sub-rule 2
and the questions of submissions, whether the person concerned could de-
fend himself or herself by way of both written and oral submissions. In the
end the delegations favoured that the person concerned should only be able
to make written submissions.!

Cross-references:
Article 46(4).

Doctrine:

1. Cate Steains, “Situations That May Aftfect the Functioning of the Court”,
in Roy S. Lee and Hékan Friman (eds.), The International Criminal

I Cate Steains, “Situations That May Affect the Functioning of the Court”, in Roy S. Lee and
Hékan Friman (eds.), The International Criminal Court: Elements of Crimes and Rules of
Procedure and Evidence, Transnational Publishers, Ardsley, 2001, p. 293 (https://www.legal-
tools.org/doc/e3481/).
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Court: Elements of Crimes and Rules of Procedure and Evidence, Trans-
national Publishers, Ardsley, 2001, pp. 293-294 (https://www.legal-
tools.org/doc/e34£81/).

2. Frank Jarasch, “The Rules of Procedure and Evidence Concerning the
Composition and Administration of the International Criminal Court”, in
Horst Fischer et al. (eds.), International and National Prosecution of

Crimes Under International Law, 2nd. ed., Berliner Wissenschafts-Ver-
lag, 2004, p. 167 (https://www.legal-tools.org/doc/95e519/).

Author: Mark Klamberg.
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Rule 28

Rule 28

Where an allegation against a person who is the subject of a com-
plaint is of a sufficiently serious nature, the person may be sus-
pended from duty pending the final decision of the competent organ.

Rule 28 acknowledges that in certain situations the gravity of the complaint
might demand, in the interests of correctness, the Court’s reputation and ef-
ficiency of the proceedings, and might require the suspension from duty of
the person concerned. The rule applies to situations of serious miscon-
duct/serious breach of duty as well as to situations involving misconduct of
a less serious nature which reflects the difficulties to draw an absolute dis-
tinction between the two categories of misconduct. There were different
views during the negotiations on whether the person concerned loses remu-
neration during the suspension. In the end there is no reference to remuner-
ation in the text of Rule 28.!

Cross-references:
Atrticles 46 and 47

Doctrine:

1. Cate Steains, “Situations That May Affect the Functioning of the Court”,
in Roy S. Lee and Hékan Friman (eds.), The International Criminal
Court: Elements of Crimes and Rules of Procedure and Evidence, Trans-
national Publishers, Ardsley, 2001, pp. 293-294 (https://www.legal-
tools.org/doc/e34£81/).

2. Frank Jarasch, “The Rules of Procedure and Evidence Concerning the
Composition and Administration of the International Criminal Court”, in
Horst Fischer et al. (eds.), International and National Prosecution of
Crimes Under International Law, 2nd. ed., Berliner Wissenschafts-Ver-
lag, 2004, p. 167 (https://www.legal-tools.org/doc/95e519/).

Author: Mark Klamberg.

I Cate Steains, “Situations That May Affect the Functioning of the Court”, in Roy S. Lee and
Hékan Friman (eds.), The International Criminal Court: Elements of Crimes and Rules of
Procedure and Evidence, Transnational Publishers, Ardsley, 2001, p. 294 (https://www.legal-
tools.org/doc/e3481/).
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Rule 29

Rule 29

1. In the case of a judge, the Registrar or a Deputy Registrar, the
question of removal from office shall be put to a vote at a plenary
session.

2. The Presidency shall advise the President of the Bureau of the
Assembly of States Parties in writing of any recommendation
adopted in the case of a judge, and any decision adopted in the case
of the Registrar or a Deputy Registrar.

3. The Prosecutor shall advise the President of the Bureau of the
Assembly of States Parties in writing of any recommendation he or
she makes in the case of a Deputy Prosecutor.

4. Where the conduct is found not to amount to serious misconduct
or a serious breach of duty, it may be decided in accordance with
article 47 that the person concerned has engaged in misconduct of
a less serious nature and a disciplinary measure imposed.

Rules 29 and 30 supplements Articles 46 and 47, together they contain a
detailed system of competences advising and deciding on the procedure in
the event of a request for removal from office of for disciplinary measures.
This system entails a two-stage procedure whereby the removal of a judge
requires the support of two-thirds majority of the judges as well as Assembly
of States Parties. This is a double safeguard to protect a judge from being
subject to potential removal for political reasons by States Parties.!

For the purpose of removal from office, Article 46 establishes the As-
sembly of States Parties as the ultimate arbiter and the basic procedure for
such proceedings. While Article 46(2)(a) and (3) already establishes that a
two-thirds majority of the judges are needed to adopt a recommendation for
removal of a judge and an absolute majority of the judges are needed for in
respect of the removal from office of the Registrar or Deputy Registrar shall
be made by, sub-rule 1 adds that the question of removal from office shall be
put to a vote at a plenary session. Sub-rules 2 and 3 concern notification.
Sub-rule 4 provides a fall-back when the relevant organ finds that the person
concerned has engaged in misconduct of a less serious nature and a discipli-
nary measure imposed.

I Magda Karagiannikis, “Article 46”, in Otto Triffterer and Kai Ambos (eds.), The Rome Statute
of the International Criminal Court: A Commentary, 3rd. ed., C.H. Beck/Hart/Nomos, Mu-
nich/Oxford/Baden-Baden, 2016, p. 1304 (https://www.legal-tools.org/doc/040751/).
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Cross-references:
Atrticle 46.

Doctrine:

1.

Kai Ambos, Treatise on International Criminal Law, Oxford University
Press, 2016, p. 110 (https://www.legal-tools.org/doc/995606/).

. Cate Steains, “Situations That May Affect the Functioning of the Court”,

in Roy S. Lee and Hékan Friman (eds.), The International Criminal
Court: Elements of Crimes and Rules of Procedure and Evidence, Trans-
national Publishers, Ardsley, 2001, pp. 295-296 (https://www.legal-
tools.org/doc/e34{81/).

Frank Jarasch, “The Rules of Procedure and Evidence Concerning the
Composition and Administration of the International Criminal Court”, in
Horst Fischer et al. (eds.), International and National Prosecution of
Crimes Under International Law, 2nd. ed., Berliner Wissenschafts-Ver-
lag, 2004, pp. 167-168 (https://www.legal-tools.org/doc/95e519/).
Magda Karagiannikis, “Article 46”, in Otto Triffterer and Kai Ambos
(eds.), The Rome Statute of the International Criminal Court: A Commen-
tary, 3rd. ed., C.H. Beck/Hart/Nomos, Munich/Oxford/Baden-Baden,
2016, p. 1304 (https://www.legal-tools.org/doc/040751/).

Author: Mark Klamberg.
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Rule 30

Rule 30

1. In the case of a judge, the Registrar or a Deputy Registrar, any
decision to impose a disciplinary measure shall be taken by the Pres-
idency.

2. In the case of the Prosecutor, any decision to impose a disciplinary
measure shall be taken by an absolute majority of the Bureau of the
Assembly of States Parties.

3. In the case of a Deputy Prosecutor:(a) Any decision to give a rep-
rimand shall be taken by the Prosecutor;(b) Any decision to impose
a pecuniary sanction shall be taken by an absolute majority of the
Bureau of the Assembly of States Parties upon the recommendation
of the Prosecutor.

4. Reprimands shall be recorded in writing and shall be transmitted
to the President of the Bureau of the Assembly of States Parties.

Rule 30 supplements Article 47, which provides that a judge, Prosecutor,
Deputy Prosecutor, Registrar or Deputy Registrar who has committed mis-
conduct of a less serious nature shall be subject to disciplinary measures, in
accordance with the Rules of Procedure and Evidence.

During the negotiations of the ICC Statute there was disagreement on
what the reference to rules of procedure and evidence meant, did it only
mean that procedural rules should be developed or did it also entail elabora-
tion on substantive provisions? In the end, two rules were created, Rule 30
concerning procedure and Rule 32 specifying the available disciplinary
measures.'

Sub-rule 1 provides that any decision to impose a disciplinary measure
in respect of a judge, the Registrar or a Deputy Registrar shall be taken by
the Presidency. In order to safeguard the independence of the Prosecutor,
sub-rule 2 provides that any decision to impose a disciplinary measure shall
be taken by an absolute majority of the Bureau of the Assembly of States
Parties. Sub-rule 3 confers on the prosecutor to issue reprimands on the Dep-
uty Prosecutor, while any decision to impose a pecuniary sanction for the
Deputy Prosecutor shall be taken by an absolute majority of the Bureau of
the Assembly of States Parties upon the recommendation of the Prosecutor.

I Cate Steains, “Situations That May Affect the Functioning of the Court”, in Roy S. Lee and
Hékan Friman (eds.), The International Criminal Court: Elements of Crimes and Rules of
Procedure and Evidence, Transnational Publishers, Ardsley, 2001, pp. 296-297
(https://www.legal-tools.org/doc/e34{81/).
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Sub-rule 4 assures that there is a written record of reprimands when these
have been issued as disciplinary measures.

Cross-references:
Article 47, Rule 32

Doctrine:

1.

Kai Ambos, Treatise on International Criminal Law, Oxford University
Press, 2016, pp. 138 and 546 (https://www.legal-tools.org/doc/995606/).

. Cate Steains, “Situations That May Affect the Functioning of the Court”,

in Roy S. Lee and Hékan Friman (eds.), The International Criminal
Court: Elements of Crimes and Rules of Procedure and Evidence, Trans-
national Publishers, Ardsley, 2001, pp. 296-298 (https://www.legal-
tools.org/doc/e34f81/).

. Frank Jarasch, “The Rules of Procedure and Evidence Concerning the

Composition and Administration of the International Criminal Court”, in
Horst Fischer et al. (eds.), International and National Prosecution of
Crimes Under International Law, 2nd. ed., Berliner Wissenschafts-Ver-
lag, 2004, pp. 167-168 (https://www.legal-tools.org/doc/95e519/).

. Magda Karagiannikis, “Article 47, in Otto Triffterer and Kai Ambos

(eds.), The Rome Statute of the International Criminal Court: A Commen-
tary, 3rd. ed., C.H. Beck/Hart/Nomos, Munich/Oxford/Baden-Baden,
2016, p. 1309 (https://www.legal-tools.org/doc/040751/).

Author: Mark Klamberg.
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Rule 31

Rule 31

Once removal from office has been pronounced, it shall take effect
immediately. The person concerned shall cease to form part of the
Court, including for unfinished cases in which he or she was taking
part.

Rule 31 ensures that the person concerned is removed from office with im-
mediate effect. The principle of having the same judges hearing a specific
case is thus subject to an exception in the event of removal of that judge.
Article 46 and Rule 31 concerns a different situation compared to Article
36(10), the later provision concerns the normal end of a judge’s term.

Cross-references:
Article 46

Doctrine:

1. Kai Ambos, Treatise on International Criminal Law, Oxford University
Press, 2016, p. 110 (https://www.legal-tools.org/doc/995606/).

2. Cate Steains, “Situations That May Affect the Functioning of the Court”,
in Roy S. Lee and Hékan Friman (eds.), The International Criminal
Court: Elements of Crimes and Rules of Procedure and Evidence, Trans-
national Publishers, Ardsley, 2001, pp. 296298 (https://www.legal-
tools.org/doc/e34f81/).

3. Frank Jarasch, “The Rules of Procedure and Evidence Concerning the
Composition and Administration of the International Criminal Court”, in
Horst Fischer et al. (eds.), International and National Prosecution of
Crimes Under International Law, 2nd. ed., Berliner Wissenschafts-Ver-
lag, 2004, pp. 167-168 (https://www.legal-tools.org/doc/95e519/).

Author: Mark Klamberg.
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Rule 32

Rule 32

The disciplinary measures that may be imposed are:(a) A reprimand;
or(b) A pecuniary sanction that may not exceed six months of the
salary paid by the Court to the person concerned.

Rule 32 provides that the disciplinary measures that may be imposed are a
reprimand or a pecuniary sanction that may not exceed six months of the
salary paid by the Court to the person concerned.

During the negotiations the reference in sub-rule (a) to reprimand was
uncontroversial. There was more debate on whether there should a record of
the reprimands.! That issue is resolved in Rule 30(4) which provides that
reprimands, when issued as a disciplinary measure, shall be recorded in writ-
ing and shall be transmitted to the President of the Bureau of the Assembly
of States Parties.

Sub-rule (b) caused greater controversy during the negotiations. Some
delegations argued that pecuniary sanction up to six months of the salary was
excessive but in the end this was retained (Steains, 2001, p. 299).

Cross-references:
Article 47, Rule 30(4).

Doctrine:

1. Kai Ambos, Treatise on International Criminal Law, Oxford University
Press, 2016, pp. 110 and 546 (https://www.legal-tools.org/doc/995606/).

2. Cate Steains, “Situations That May Affect the Functioning of the Court”,
in Roy S. Lee and Hékan Friman (eds.), The International Criminal
Court: Elements of Crimes and Rules of Procedure and Evidence, Trans-
national Publishers, Ardsley, 2001, p. 299 (https://www.legal-
tools.org/doc/e34181/).

3. Frank Jarasch, “The Rules of Procedure and Evidence Concerning the
Composition and Administration of the International Criminal Court”, in
Horst Fischer et al. (eds.), International and National Prosecution of

I Cate Steains, “Situations That May Affect the Functioning of the Court”, in Roy S. Lee and
Hékan Friman (eds.), The International Criminal Court: Elements of Crimes and Rules of
Procedure and Evidence, Transnational Publishers, Ardsley, 2001, p. 299 (https://www.legal-
tools.org/doc/e3481/).
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Crimes Under International Law, 2nd. ed., Berliner Wissenschafts-Ver-
lag, 2004, p. 168 (https://www.legal-tools.org/doc/95e519/).

4. Magda Karagiannikis, “Article 477, in Otto Triffterer and Kai Ambos
(eds.), The Rome Statute of the International Criminal Court: A Commen-
tary, 3rd. ed., C.H. Beck/Hart/Nomos, Munich/Oxford/Baden-Baden,
2016, p. 1308 (https://www.legal-tools.org/doc/040751/).

Author: Mark Klamberg.
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Rule 33

Subsection 2. Excusing, Disqualification, Death and Resignation

Rule 33

1. A judge, the Prosecutor or a Deputy Prosecutor seeking to be ex-
cused from his or her functions shall make a request in writing to
the Presidency, setting out the grounds upon which he or she should
be excused.

2. The Presidency shall treat the request as confidential and shall
not make public the reasons for its decision without the consent of
the person concerned.

Rule 33 flows from Articles 41(1) and 42(6). The rule concerns the proce-
dure in cases of excuse covering three categories of individuals (judges, the
Prosecutor, deputy prosecutors). The concept of ‘excuse’ should not be con-
fused with that of ‘disqualification’. Excuse only applies when a judge, the
Prosecutor or Deputy prosecutor himself or herself initiates the proceeding
by requesting to be excused. Disqualification on the other hand concerns the
situation when a complaint is brought by a third party on the grounds for the
impartiality of the person in question.! Disqualification is dealt with in Arti-
cles 41(2) and 42(7)—(8).
One example of excusal may be found in Katanga and Ngudjolo. The

Appeals Chamber noted:

the request for excusal filed before the Presidency on 24 June

2009 by Judges Akua Kuenyehia and Anita Usacka (“judges”),

pursuant to article 41(1) of the Statute and rule 33 of the Rules

of Procedure and Evidence (“Rules”), wherein the judges re-

quested to be excused from sitting on the appeal on the basis of

their previous involvement in the pretrial phase of the case

against Mr Germain Katanga (hereinafter “case”), in the course

of which the judges inter alia issued a warrant of arrest for Mr

Germain Katanga and confirmed the charges against him.?

As a result, the Appeals Chamber decided to temporarily attach Judge

Ekaterina Trendafilova, assigned to the Pre-Trial Division, and Judge Joyce

I Cate Steains, “Situations That May Affect the Functioning of the Court”, in Roy S. Lee and
Hékan Friman (eds.), The International Criminal Court: Elements of Crimes and Rules of
Procedure and Evidence, Transnational Publishers, Ardsley, 2001, p. 300 (https://www.legal-
tools.org/doc/e34181/).

ICC, Prosecutor v. Katanga and Ngudjolo, Decision replacing judges in the Appeals Cham-
ber, 3 July 2009, ICC-01/04-01/07-1266 (https://www.legal-tools.org/doc/318d1c/).
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Aluoch, assigned to the Trial Division, to the Appeals Chamber for the pur-
pose of the appeal.

Sub-rule 2 provides for confidentiality in situations of ‘excuse’.

Cross-references:

Articles 41(1) and 42(6).
Doctrine:
1. Cate Steains, “Situations That May Affect the Functioning of the Court”,

in Roy S. Lee and Hékan Friman (eds.), The International Criminal
Court: Elements of Crimes and Rules of Procedure and Evidence, Trans-
national Publishers, Ardsley, 2001, pp. 300-301 (https://www.legal-
tools.org/doc/e34£81/).

. Frank Jarasch, “The Rules of Procedure and Evidence Concerning the

Composition and Administration of the International Criminal Court”, in
Horst Fischer et al. (eds.), International and National Prosecution of
Crimes Under International Law, 2nd. ed., Berliner Wissenschafts-Ver-
lag, 2004, p. 168 (https://www.legal-tools.org/doc/95e519/).

. John R'W.D. Jones, “Duties of Officials”, in Antonio Cassese, Paola

Gaeta and John R.W.D. Jones (eds.), The Rome Statute of the Interna-
tional Criminal Court, Oxford University Press, 2002, p. 248
(https://www.legal-tools.org/doc/O1addc/).

Hirad Abtahi and Rebecca Young, “Article 417, in Otto Triffterer and Kai
Ambos (eds.), The Rome Statute of the International Criminal Court: A
Commentary, 3rd. ed., C.H. Beck/Hart/Nomos, Munich/Oxford/Baden-
Baden, 2016, pp. 1258—-1260 (https://www.legal-tools.org/doc/040751/).

. Morten Bergsmo, Frederik Harhoff and Dan Zhu, “Article 42, in

Triffterer and Ambos (eds.), 2016, p. 1274.

Author: Mark Klamberg.
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Rule 34

Rule 34(1)

1. In addition to the grounds set out in article 41, paragraph 2, and
article 42, paragraph 7, the grounds for disqualification of a judge,
the Prosecutor or a Deputy Prosecutor shall include, inter alia, the
following:

The present rule provides a non-exhaustive list containing examples of con-
crete grounds for disqualification, namely:

(a)

(b)

(©)

(d)

Personal interest in the case, including a spousal, parental or other
close family, personal or professional relationship, or a subordinate
relationship, with any of the parties;

Involvement, in his or her private capacity, in any legal proceedings
initiated prior to his or her involvement in the case, or initiated by him
or her subsequently, in which the person being investigated or prose-
cuted was or is an opposing party;

Performance of functions, prior to taking office, during which he or
she could be expected to have formed an opinion on the case in ques-
tion, on the parties or on their legal representatives that, objectively,
could adversely affect the required impartiality of the person con-
cerned;

Expression of opinions, through the communications media, in writing
or in public actions, that, objectively, could adversely affect the re-
quired impartiality of the person concerned.

During the negotiations of the Preparatory Commission, the following

grounds for disqualification were excluded: (i) membership of an organiza-
tion or an institution and (ii) nationality.!

Doctrine: For the bibliography, see the final comment on Rule 34.

Author: Mark Klamberg.

I Cate Steains, “Situations That May Affect the Functioning of the Court”, in Roy S. Lee and
Hékan Friman (eds.), The International Criminal Court: Elements of Crimes and Rules of
Procedure and Evidence, Transnational Publishers, Ardsley, 2001, pp. 306-307
(https://www.legal-tools.org/doc/e34{81/).
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Rule 34(1)(a)

(a) Personal interest in the case, including a spousal, parental or
other close family, personal or professional relationship, or a subor-
dinate relationship, with any of the parties;

Sub-rule 1(a) concerns personal interest in the case. The inclusion of the
“close” before “family, personal or professional relationship” was during the
negotiations of the Preparatory Commission considered important in order
to establish an appropriate threshold for making such relationships a ground
for disqualification.

Doctrine: For the bibliography, see the final comment on Rule 34.

Author: Mark Klamberg.
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Rule 34

Rule 34(1)(b)

(b) Involvement, in his or her private capacity, in any legal proceed-
ings initiated prior to his or her involvement in the case, or initiated
by him or her subsequently, in which the person being investigated
or prosecuted was or is an opposing party;

This sub-rule covers both legal proceedings instituted prior to the involve-
ment of the judge, Prosecutor or Deputy Prosecutor and situations where the
judge, Prosecutor or Deputy Prosecutor initiates legal proceedings subse-
quent to their involvement in the case. The use of the word “prior” is inten-
tional in order to avoid enabling the accused to deliberately (and indefinitely)
delay investigation or prosecution by initiating separate legal proceedings
against one or more of the persons governed by this rule in order to trigger
disqualifications proceedings.!

Doctrine: For the bibliography, see the final comment on Rule 34.

Author: Mark Klamberg.

I Cate Steains, “Situations That May Affect the Functioning of the Court”, in Roy S. Lee and
Hékan Friman (eds.), The International Criminal Court: Elements of Crimes and Rules of
Procedure and Evidence, Transnational Publishers, Ardsley, 2001, p. 304 (https://www.legal-
tools.org/doc/e3481/).
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Rule 34(1)(c)

(c) Performance of functions, prior to taking office, during which
he or she could be expected to have formed an opinion on the case
in question, on the parties or on their legal representatives that, ob-
jectively, could adversely affect the required impartiality of the per-
son concerned;

During the negotiations of the Preparatory Commission there was a concern
that the initial draft of the rule was too vague. Therefore, some key amend-
ments were included in order to provide a more objective standard, including
a limitation to functions performed prior to taking office, thus excluding
functions performed by the judge, Prosecutor or Deputy Prosecutor pursuant
to their duties under the ICC Statute.!

Doctrine: For the bibliography, see the final comment on Rule 34.

Author: Mark Klamberg.

I Cate Steains, “Situations That May Affect the Functioning of the Court”, in Roy S. Lee and
Hékan Friman (eds.), The International Criminal Court: Elements of Crimes and Rules of
Procedure and Evidence, Transnational Publishers, Ardsley, 2001, p. 305 (https://www.legal-
tools.org/doc/e34f81/).
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Rule 34

Rule 34(1)(d)

(d) Expression of opinions, through the communications media, in
writing or in public actions, that, objectively, could adversely affect
the required impartiality of the person concerned.

9% <¢

The expressions “objectively”, “adversely affect” and “required impartial-
ity” were amendments to the original draft of the sub-rule in order to raise
the threshold when this sub-rule would be applicable.

Sub-rule 34(1)(d) has attracted attention in the Court’s practice.

In Gaddafi, the Appeals Chamber extended the notion of impartiality
beyond actual bias. The Chamber stated that:
it is not necessary to establish an actual lack of impartiality on
the part of the Prosecutor. Rather, the question before the Ap-
peals Chamber is whether it reasonably appears that the Prose-
cutor lacks impartiality. In determining whether there is such
an appearance of partiality, the Appeals Chamber considers that
this determination should be based on the perspective of a rea-
sonable observer, properly informed.
In the end, the Judges did not disqualify the Prosecutor, stating that “A
reasonable observer [...] would have understood that the Prosecutor’s state-
ments were based on the evidence available to him and that the judges would

LE |

ultimately take the relevant decisions on the evidence”.

In Lubanga, the defence requested the disqualification of Judge Sang-
Hyun Song as a judge of the Appeals Chamber on two factual grounds: (i)
the existence of public statements by Judge Sang-Hyun Song expressing ap-
proval of the impugned decisions having regard to the existence of the crimes
charged, the individual criminal responsibility of the Appellant and the sen-
tence handed down to him; (ii) Judge Sang-Hyun Song’s activities in
UNICEF, an organization accepted as amicus curiae in the case at bar, which
has made representations before the Trial Chamber contradicting the

' ICC, Prosecutor v. Gaddafi, Appeals Chamber, Decision on the Request for Disqualification
of the Prosecutor, 12 June 2012, ICC-01/11-01/11-175, paras. 20 and 34 (https://www.legal-
tools.org/doc/3ea916/); Morten Bergsmo, Frederik Harhoff and Dan Zhu, “Article 42”, in Otto
Triffterer and Kai Ambos (eds.), The Rome Statute of the International Criminal Court: A
Commentary, 3rd. ed., C.H. Beck/Hart/Nomos, Munich/Oxford/Baden-Baden, 2016, pp.
1275-1276 (https://www.legal-tools.org/doc/040751/).
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Appellant in respect of matters pending before the Appeals Chamber.? The
issue was resolved on 22 February 2013 when Judge Song requested to be
excused from exercising any functions of the Presidency in respect of the
Defence application.’

Doctrine: For the bibliography, see the final comment on Rule 34.

Author: Mark Klamberg.

2 ICC, Prosecutorv. Lubanga, Presidency, Defence application for the disqualification of Judge

Sang-Hyun Song, 20 February 2013, ICC-01/04-01/06-2981-tENG-Corr, para. 3
(https://www.legal-tools.org/doc/cd524d/).
ICC, Prosecutor v. Lubanga, Presidency, Notification concerning the “Corrigendum to De-

fence application for the disqualification of Judge Sang-Hyun Song” dated 20 February 2013,
11 March 2013, ICC-01/04-01/06-2996 (https://www.legal-tools.org/doc/9274ff/).
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Rule 34

Rule 34(2)

2. Subject to the provisions set out in article 41, paragraph 2, and
article 42, paragraph 8, a request for disqualification shall be made
in writing as soon as there is knowledge of the grounds on which it
is based. The request shall state the grounds and attach any relevant
evidence, and shall be transmitted to the person concerned, who
shall be entitled to present written submissions.

The present sub-rule expands upon the procedure set out in Articles 41(2)
and 42(8) in cases of disqualification. The reference to the request for dis-
qualification needing be made as soon as there is knowledge of the relevant
grounds was inserted in order to facilitate the efficient resolution of such
issues. The right of the person concerned “to present written submissions”
reflects the procedure set out in Article 46(4).

Doctrine: For the bibliography, see the final comment on Rule 34.

Author: Mark Klamberg.
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Rule 34(3)

3. Any question relating to the disqualification of the Prosecutor or
a Deputy Prosecutor shall be decided by a majority of the judges of
the Appeals Chamber.

The only additional detail added by the present sub-rule to Article 42(8) is
that any question relating to the disqualification of the Prosecutor or a Dep-
uty Prosecutor shall be decided by “a majority of the judges” of the Appeals
Chamber.

This is not necessary in relation to the disqualification of a judge since

Article 41(2) provides that disqualification of a judge shall be decided by an
absolute majority of the judges.

Cross-references:
Article 41(2) and 42(7)—(8).

Doctrine:

L.

Kai Ambos, Treatise on International Criminal Law, Oxford University
Press, 2016, pp. 109-110 and 138  (https://www.legal-
tools.org/doc/995606/).

. Cate Steains, “Situations That May Affect the Functioning of the Court”,

in Roy S. Lee and Hékan Friman (eds.), The International Criminal
Court: Elements of Crimes and Rules of Procedure and Evidence, Trans-
national Publishers, Ardsley, 2001, pp. 301-308 (https://www.legal-
tools.org/doc/e34181/).

. Frank Jarasch, “The Rules of Procedure and Evidence Concerning the

Composition and Administration of the International Criminal Court”, in
Horst Fischer et al. (eds.), International and National Prosecution of
Crimes Under International Law, 2nd. ed., Berliner Wissenschafts-Ver-
lag, 2004, p. 168 (https://www.legal-tools.org/doc/95e519/).

. Hirad Abtahi and Rebecca Young, “Article 417, in Otto Triffterer and Kai

Ambos (eds.), The Rome Statute of the International Criminal Court: A
Commentary, 3rd. ed., C.H. Beck/Hart/Nomos, Munich/Oxford/Baden-
Baden, 2016, pp. 1260—-1266 (https://www.legal-tools.org/doc/040751/).

Morten Bergsmo, Frederik Harhoff and Dan Zhu, “Article 42”, in
Triffterer and Ambos (eds.), 2016, pp. 1274-1277.
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Rule 34

6. Richard May and Marieke Wierda, International Criminal Evidence,
Transnational Publishers, Ardsley, 2002, p. 31 (https:/www.legal-
tools.org/doc/8tb201/).

Author: Mark Klamberg.
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Rule 35

Rule 35

Where a judge, the Prosecutor or a Deputy Prosecutor has reason to
believe that a ground for disqualification exists in relation to him or
her, he or she shall make a request to be excused and shall not wait
for a request for disqualification to be made in accordance with ar-
ticle 41, paragraph 2, or article 42, paragraph 7, and rule 34. The
request shall be made and the Presidency shall deal with it in ac-
cordance with rule 33.

The purpose of this rule is to avoid unnecessary interruption of the Court’s
proceedings. It also underpins Rule 24(2)(a) which provides that it is a “se-
rious breach of duty” where the person concerned fails to comply with the
duty to request to be excused, knowing that there are grounds for doing so.
The words “reasons to believe” indicates that it is a subjective matter to make
a request to be excused.

Doctrine:

1.

Kai Ambos, Treatise on International Criminal Law, Oxford University
Press, 2016, pp. 138-139 (https://www.legal-tools.org/doc/995606/).

Cate Steains, “Situations That May Affect the Functioning of the Court”,
in Roy S. Lee and Hékan Friman (eds.), The International Criminal
Court: Elements of Crimes and Rules of Procedure and Evidence, Trans-
national Publishers, Ardsley, 2001, pp. 308-309 (https://www.legal-
tools.org/doc/e34181/).

Frank Jarasch, “The Rules of Procedure and Evidence Concerning the
Composition and Administration of the International Criminal Court”, in
Horst Fischer et al. (eds.), International and National Prosecution of
Crimes Under International Law, 2nd. ed., Berliner Wissenschafts-Ver-
lag, 2004, p. 169 (https://www.legal-tools.org/doc/95e¢519/).

. Richard May and Marieke Wierda, International Criminal Evidence,

Transnational Publishers, Ardsley, 2002, p. 31 (https://www.legal-
tools.org/doc/8fb20f/).

Author: Mark Klamberg.
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Rule 36

Rule 36

The Presidency shall inform, in writing, the President of the Bureau
of the Assembly of States Parties of the death of a judge, the Prose-
cutor, a Deputy Prosecutor, the Registrar or a Deputy Registrar.

This rule deals with the procedure in the event of the death of a judge, the
Prosecutor, a Deputy Prosecutor, the Registrar or a Deputy Registrar. The
Presidency is responsible for the notifying the Bureau of the Assembly of
States Parties in such event.

Cross-reference:
Article 37.

Doctrine:

1.

Cate Steains, “Situations That May Affect the Functioning of the Court”,
in Roy S. Lee and Hékan Friman (eds.), The International Criminal
Court: Elements of Crimes and Rules of Procedure and Evidence, Trans-
national Publishers, Ardsley, 2001, p. 309 (https://www.legal-
tools.org/doc/e34181/).

Frank Jarasch, “The Rules of Procedure and Evidence Concerning the
Composition and Administration of the International Criminal Court”, in
Horst Fischer et al. (eds.), International and National Prosecution of
Crimes Under International Law, 2nd. ed., Berliner Wissenschafts-Ver-
lag, 2004, p. 169 (https://www.legal-tools.org/doc/95e¢519/).

. Odo Annette Ogwuma, “Article 37, in Otto Triffterer and Kai Ambos

(eds.), The Rome Statute of the International Criminal Court: A Commen-
tary, 3rd. ed., C.H. Beck/Hart/Nomos, Munich/Oxford/Baden-Baden,
2016, p. 1229 (https://www.legal-tools.org/doc/040751/).

Author: Mark Klamberg.
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Rule 37

Rule 37

1. A judge, the Prosecutor, a Deputy Prosecutor, the Registrar or a
Deputy Registrar shall communicate to the Presidency, in writing,
his or her decision to resign. The Presidency shall inform, in writing,
the President of the Bureau of the Assembly of States Parties.

2. A judge, the Prosecutor, a Deputy Prosecutor, the Registrar or a
Deputy Registrar shall endeavour to give notice of the date on which
his or her resignation will take effect at least six months in advance.
Before the resignation of a judge takes effect, he or she shall make
every effort to discharge his or her outstanding responsibilities.

Rule 37 concerns the resignation of a judge, the Prosecutor, a Deputy Pros-
ecutor, the Registrar or a Deputy Registrar. The rule involves the potential
conflict between the interest to have minimal disruption to the functioning
of the Court and the due interest of an official to resign on a short notice
because of changes in his or her personal circumstances. The official con-
cerned is encouraged, not required to give notice at least six months in ad-
vance.

Cross-references:
Article 37.

Doctrine:

1. Kai Ambos, Treatise on International Criminal Law, Oxford University
Press, 2016, p. 138 (https://www.legal-tools.org/doc/995606/).

2. Cate Steains, “Situations That May Affect the Functioning of the Court”,
in Roy S. Lee and Hékan Friman (eds.), The International Criminal
Court: Elements of Crimes and Rules of Procedure and Evidence, Trans-
national Publishers, Ardsley, 2001, pp. 309-310 (https://www.legal-
tools.org/doc/e34£81/).

3. Fank Jarasch, “The Rules of Procedure and Evidence Concerning the
Composition and Administration of the International Criminal Court”, in
Horst Fischer et al. (eds.), International and National Prosecution of

Crimes Under International Law, 2nd. ed., Berliner Wissenschafts-Ver-
lag, 2004, p. 169 (https://www.legal-tools.org/doc/95e¢519/).

4. Odo Annette Ogwuma, “Article 377, in Otto Triffterer and Kai Ambos
(eds.), The Rome Statute of the International Criminal Court: A
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Commentary, 3rd. ed., C.H. Beck/Hart/Nomos, Munich/Oxford/Baden-
Baden, 2016, p. 1229 (https://www.legal-tools.org/doc/040751/).

Author: Mark Klamberg.
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Rule 38

Subsection 3. Replacements and Alternate Judges

Rule 38

1. A judge may be replaced for objective and justified reasons, inter
alia:

(a) Resignation;

(b) Accepted excuse;

(¢) Disqualification;

(d) Removal from office;

(e) Death.
2. Replacement shall take place in accordance with the pre-estab-
lished procedure in the Statute, the Rules and the Regulations.

In the Kenya cases, the Presidency considered as well-founded in the sense
of Rule 38 a request citing, among others, the “unprecedented and unusually
high workload”.! Subsequently in the Kenyatta case, the Presidency acceded
to a judge’s request for excusal after having denied it twice before. In recon-
sidering its previous decision, the Presidency gave weight to the fact that the
judge in question was a presiding judge in the Ruto and Sang case, which it
agreed was complex, and to the impending start of another trial in which the
same judge would be engaged. The decisive circumstance, however, was the
election of a new judge who could serve as a replacement.?

Doctrine:

1. Socorro Flores Liera, “Single Judge, Replacements, and Alternate
Judges”, in Roy S. Lee and Hakan Friman (eds.), The International Crim-
inal Court: Elements of Crimes and Rules of Procedure and Evidence,
Transnational Publishers, Ardsley, 2001, pp. 312—-313 (https://www.legal-
tools.org/doc/e34f81/).

ICC, Prosecutor v. Ruto and Sang and Kenyatta, Presidency, Decision replacing a judge in
Trial Chamber V, 26 April 2013, ICC-01/09-01/11-706, p. 3 (https://www.legal-tools.org/
doc/c22¢0d/) and Annex 11, Decision on the request to be excused from the exercise of judicial
functions in Trial Chamber V, pursuant to article 41 of the Rome Statute, 26 April 2013, ICC-
01/09-01/11-706-AnxII, p. 2 (https://www.legal-tools.org/doc/9c5073/).

ICC, Prosecutor v. Kenyatta, Presidency, Decision replacing a judge in Trial Chamber V(b),
30 January 2014, ICC-01/09-02/11-890 (https://www.legal-tools.org/doc/7be57d/) and An-
nex I, Decision on the Renewed Request for withdrawal from the case of The Prosecutor v
Uhuru Muigai Kenyatta, 30 January 2014, ICC-01/09-02/11-890-AnxI, pp. 4-5
(https://www.legal-tools.org/doc/043alb/).
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2. Frank Jarasch, “The Rules of Procedure and Evidence Concerning the
Composition and Administration of the International Criminal Court”, in
Horst Fischer et al. (eds.), International and National Prosecution of
Crimes Under International Law, 2nd. ed., Berliner Wissenschafts-Ver-
lag, 2004, p. 170 (https://www.legal-tools.org/doc/95e519/).

Author: Sergey Vasiliev.
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Rule 39

Rule 39

Where an alternate judge has been assigned by the Presidency to a
Trial Chamber pursuant to article 74, paragraph 1, he or she shall
sit through all proceedings and deliberations of the case, but may
not take any part therein and shall not exercise any of the functions
of the members of the Trial Chamber hearing the case, unless and
until he or she is required to replace a member of the Trial Chamber
if that member is unable to continue attending. Alternate judges
shall be designated in accordance with a procedure pre-established
by the Court.

Where an alternate judge has been assigned to the Trial Chamber, Rule 39
requires him or her to “sit throughout all the proceedings and deliberations
of the case” without taking part therein and without exercising functions of
a regular member of the Chamber “unless and until he or she is required to
replace” a judge who is unable to continue attending. The ICC’s legal frame-
work does not provide for the exact procedure to be followed in the designa-
tion of alternate judges, in particular on who is competent to initiate this
process. According to Rule 39, “[a]lternate judges shall be designated in ac-
cordance with a procedure ‘pre-established’ by the Court”, but the Court is
yet to develop the relevant protocol. Further, Regulation 16 merely provides
that alternate judges may be designated by the Presidency, on a case-by-case
basis, first taking into account the availability of judges from the Trial Divi-
sion that thereafter from the Pre-Trial Division.

Cross-references:
Article 74, Rule 39, and Regulation 16.

Doctrine:

1. Socorro Flores Liera, “Single Judge, Replacements, and Alternate
Judges”, in Roy S. Lee and Hakan Friman (eds.), The International Crim-
inal Court: Elements of Crimes and Rules of Procedure and Evidence,
Transnational Publishers, Ardsley, 2001, pp. 310-312 (https://www.legal-
tools.org/doc/e34£81/).

2. Frank Jarasch, “The Rules of Procedure and Evidence Concerning the
Composition and Administration of the International Criminal Court”, in
Horst Fischer et al. (eds.), International and National Prosecution of
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Crimes Under International Law, 2nd. ed., Berliner Wissenschafts-Ver-
lag, 2004, p. 170 (https://www.legal-tools.org/doc/95e519/).

3. Otto Triffterer and Alejandro Kiss, “Article 74”, in Otto Triffterer and Kai
Ambos (eds.), The Rome Statute of the International Criminal Court: A
Commentary, 3rd. ed., C.H. Beck/Hart/Nomos, Munich/Oxford/Baden-
Baden, 2016, pp. 1832 and 1834  (https://www.legal-
tools.org/doc/040751/).

Author: Sergey Vasiliev.
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Rule 40

Section V. Publication, Languages and Translation

Rule 40

1. For the purposes of article 50, paragraph 1, the following deci-
sions shall be considered as resolving fundamental issues:
(a) All decisions of the Appeals Division;
(b) All decisions of the Court on its jurisdiction or on the ad-
missibility of a case pursuant to articles 17, 18, 19 and 20;
(c) All decisions of a Trial Chamber on guilt or innocence,
sentencing and reparations to victims pursuant to articles 74,
75 and 76;
(d) All decisions of a Pre-Trial Chamber pursuant to article
57, paragraph 3 (d).
2. Decisions on confirmation of charges under article 61, paragraph
7, and on offences against the administration of justice under article
70, paragraph 3, shall be published in all the official languages of
the Court when the Presidency determines that they resolve funda-
mental issues.
3. The Presidency may decide to publish other decisions in all the
official languages when such decisions concern major issues relat-
ing to the interpretation or the implementation of the Statute or con-
cern a major issue of general interest.

Rules 40-43 concerns publications, languages and translation. They are a
compromise between states that during the negotiations that wanted to en-
hance the role of official languages other than the working languages of the
ICC Statute (English and French according to Article 50(2)) and States that
wanted to avoid overburdening and curb spending of the Court.!

The rule sets out three different categories: decisions listed in sub-rule
1 shall always be published in all official languages (Arabic, Chinese, Eng-
lish, French, Russian and Spanish). Sub-rules 2 and 3 provides that the other
decisions may be published in all official languages at the discretion of the
Presidency. In practice there is not much difference between the second and
third category because both depend on the discretion of the President,

Frank Jarasch, “The Rules of Procedure and Evidence Concerning the Composition and Ad-
ministration of the International Criminal Court”, in Horst Fischer et al. (eds.), International
and National Prosecution of Crimes Under International Law, 2nd. ed., Berliner Wissen-
schafts-Verlag, 2004, p. 170 (https://www.legal-tools.org/doc/95¢5{9/).
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although the States by the inclusion of the second category appears to have
attached a particular degree of importance.’

Since Article 50(1) provides that he judgements of the Court, as well
as other decisions resolving fundamental issues before the Court, shall be
published in the official languages, there is a need to define “decisions re-
solving fundamental issues”. Sub-rule 1 makes an attempt to give guidance
by listing four kinds of decisions that shall be considered as resolving fun-
damental issues: (i) all decisions of the Appeals Division; (ii) all decisions
of the Court on its jurisdiction or on the admissibility of a case pursuant to
Articles 17, 18, 19 and 20; (iii) all decisions of a Trial Chamber on guilt or
innocence, sentencing and reparations to victims pursuant to Articles 74, 75
and 76; (iv) all decisions of a Pre-Trial Chamber pursuant to Article 57, par-
agraph 3(d).

Sub-rule 2 provides that other issues such as decisions on confirmation
of charges under Article 61, paragraph 7, and on offences against the admin-
istration of justice under Article 70, paragraph 3, shall be published in all the
official languages of the Court when the Presidency determines that they re-
solve fundamental issues. Sub-rule 3 concerns other decisions which are also
decided by then Presidency.

Cross-reference:
Article 50.

Doctrine:

1. Socorro Flores Liera, “Publications, languages, and translation”, in Roy
S. Lee and Hakan Friman (eds.), The International Criminal Court: Ele-
ments of Crimes and Rules of Procedure and Evidence, Transnational
Publishers, Ardsley, 2001, pp. 314-316 (https://www.legal-
tools.org/doc/e34£81/).

2. Frank Jarasch, “The Rules of Procedure and Evidence Concerning the
Composition and Administration of the International Criminal Court”, in
Horst Fischer et al. (eds.), International and National Prosecution of

2 Socorro Flores Liera, “Publications, languages, and translation”, in Roy S. Lee and Hakan
Friman (eds.) The International Criminal Court: Elements of Crimes and Rules of Procedure
and Evidence, Transnational Publishers, Ardsley, 2001, p. 315 (https://www.legal-tools.org/
doc/e34181/).
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Crimes Under International Law, 2nd. ed., Berliner Wissenschafts-Ver-
lag, 2004, pp. 170-171 (https://www.legal-tools.org/doc/95e519/).

3. Magda Karaiannakis, “Article 507, in Otto Triffterer and Kai Ambos
(eds.), The Rome Statute of the International Criminal Court: A Commen-
tary, 3rd. ed., C.H. Beck/Hart/Nomos, Munich/Oxford/Baden-Baden,
2016, pp. 1326-1327 (https://www.legal-tools.org/doc/040751/).

Author: Mark Klamberg.
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Rule 41

Rule 41

1. For the purposes of article 50, paragraph 2, the Presidency shall
authorize the use of an official language of the Court as a working
language when:
(a) That language is understood and spoken by the majority
of those involved in a case before the Court and any of the
participants in the proceedings so requests; or
(b) The Prosecutor and the defence so request.
2. The Presidency may authorize the use of an official language of
the Court as a working language if it considers that it would facili-
tate the efficiency of the proceedings.

The working languages of the Court is English and French. Article 50(2)
provides that the Rules of Procedure and Evidence shall determine the cases
in which other official languages (than English and French) may be used as
working languages. This question may have significant financial implica-
tions, impact on the efficiency of the proceedings and be of great interest for
the accused as well as for the victims.

Rule 41 lists the following cases: “(a) the language is understood and
spoken by the majority of those involved in a case before the Court and any
of the participants in the proceedings so requests; (b) The Prosecutor and the
defence so request”. Even though a case meets the criteria in sub-rule 1(a)
and (b), it is not mandatory for the Court to use a working language other
than English or French in those cases. From the chapeau of the rule it follows
that it still has to be authorised by the Presidency.

Sub-rule 2 adds flexibility, even in the absence of a request by any of
the participants or a party, the Presidency may authorise the use of an official
language of the Court as a working language if it considers that it would
facilitate the efficiency of the proceedings.

Cross-reference:
Article 50(2)

Doctrine:

1. Socorro Flores Liera, “Publications, languages, and translation”, in Roy
S. Lee and Hakan Friman (eds.), The International Criminal Court: Ele-
ments of Crimes and Rules of Procedure and Evidence, Transnational
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Publishers, Ardsley, 2001, pp. 316-319 (https://www.legal-
tools.org/doc/e34£81/).

2. Frank Jarasch, “The Rules of Procedure and Evidence Concerning the
Composition and Administration of the International Criminal Court”, in
Horst Fischer et al. (eds.), International and National Prosecution of

Crimes Under International Law, 2nd. ed., Berliner Wissenschafts-Ver-
lag, 2004, pp. 170-171 (https://www.legal-tools.org/doc/95e519/).

3. Magda Karaiannakis, “Article 507, in Otto Triffterer and Kai Ambos
(eds.), The Rome Statute of the International Criminal Court: A Commen-
tary, 3rd. ed., C.H. Beck/Hart/Nomos, Munich/Oxford/Baden-Baden,
2016, pp. 13271328 (https://www.legal-tools.org/doc/040751/).

Author: Mark Klamberg.
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Rule 42

Rule 42

The Court shall arrange for the translation and interpretation ser-
vices necessary to ensure the implementation of its obligations under
the Statute and the Rules.

Rule 42 provides that the Court shall arrange for the necessary translation
and interpretation services but does not add any specific obligation to the
existing provisions. It follows that the Court must be provided with and then
allocate adequate resources to meet its obligations under Article 50 and
Rules 40—43.

Cross-reference:
Article 50.

Doctrine:

1. Frank Jarasch, “The Rules of Procedure and Evidence Concerning the
Composition and Administration of the International Criminal Court”, in
Horst Fischer et al. (eds.), International and National Prosecution of
Crimes Under International Law, 2nd. ed., Berliner Wissenschafts-Ver-
lag, 2004, p. 172 (https://www.legal-tools.org/doc/95¢519/).

2. Magda Karaiannakis, “Article 507, in Otto Triffterer and Kai Ambos
(eds.), The Rome Statute of the International Criminal Court: A Commen-
tary, 3rd. ed., C.H. Beck/Hart/Nomos, Munich/Oxford/Baden-Baden,
2016, p. 1331 (https://www.legal-tools.org/doc/040751/).

Author: Mark Klamberg.
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Rule 43

Rule 43

The Court shall ensure that all documents subject to publication in
accordance with the Statute and the Rules respect the duty to protect
the confidentiality of the proceedings and the security of victims and
witnesses.

The Court shall ensure that all documents subject to publication in accord-
ance with the Statute and the Rules respect the duty to protect the confiden-
tiality of the proceedings and the security of victims and witnesses.

The Court has an obligation to take appropriate measures to protect
the victims and witnesses’ safety, well-being, dignity and privacy, pursuant
to Articles 68(1) and (2) of the ICC Statute. Said protective measures include
the redaction of sensitive information from documents disclosed among the
participants, pursuant to Rule 81 of the Rules of Procedure and Evidence,
and eventually made available to the public through the website of the Court,
pursuant to Rule 15 of the Rules of Procedure and Evidence and Regulation
8 of the Regulations of the Court.

Cross-reference:
Article 50.

Doctrine:

1. Frank Jarasch, “The Rules of Procedure and Evidence Concerning the
Composition and Administration of the International Criminal Court”, in
Horst Fischer et al. (eds.), International and National Prosecution of
Crimes Under International Law, 2nd. ed., Berliner Wissenschafts-Ver-
lag, 2004, p. 172 (https://www.legal-tools.org/doc/95e519/).

2. Socorro Flores Liera, “Publications, languages, and translation”, in Roy
S. Lee and Hakan Friman (eds.), The International Criminal Court: Ele-
ments of Crimes and Rules of Procedure and Evidence, Transnational
Publishers, Ardsley, 2001, pp. 314-320 (https://www.legal-
tools.org/doc/e34181/).

3. Magda Karaiannakis, “Article 507, in Otto Triffterer and Kai Ambos
(eds.), The Rome Statute of the International Criminal Court: A Commen-
tary, 3rd. ed., C.H. Beck/Hart/Nomos, Munich/Oxford/Baden-Baden,
2016, p. 1331 (https://www.legal-tools.org/doc/040751/).

Author: Enrique Carnero Rojo.
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Rule 44

CHAPTER 3.
JURISDICTION AND ADMISSIBILITY

Section 1. Declarations and Referrals Relating to Articles 11, 12, 13 and 14

Rule 44

1. The Registrar, at the request of the Prosecutor, may inquire of a
State that is not a Party to the Statute or that has become a Party to
the Statute after its entry into force, on a confidential basis, whether
it intends to make the declaration provided for in article 12, para-
graph 3.

2. When a State lodges, or declares to the Registrar its intent to lodge,
a declaration with the Registrar pursuant to article 12, paragraph 3,
or when the Registrar acts pursuant to sub-rule 1, the Registrar shall
inform the State concerned that the declaration under article 12,
paragraph 3, has as a consequence the acceptance of jurisdiction
with respect to the crimes referred to in article 5 of relevance to the
situation and the provisions of Part 9, and any rules thereunder con-
cerning States Parties, shall apply.

This provision was intended by the drafters to limit a State’s discretion in
framing the “situation” that may be investigated in accepting the Court’s ju-
risdiction on an ad hoc basis under Article 12, paragraph 3 of the ICC Stat-
ute.! This was done to avoid States that had not signed the Statute using the
Court “opportunistically” (Gbagbo, 15 August 2012, para. 59). There had
been concerns that the wording of the ICC Statute would allow the Court to
be used by non-States Parties to selectively accept jurisdiction only in rela-
tion to certain crimes or parties (para. 59). Rule 44 therefore limits the scope
of declarations under Article 12(3).

While States may seek to define the scope of their acceptance of juris-
diction, any such definition “cannot establish arbitrary parameters to a given
situation” and must include all crimes that are relevant to that situation. It is
for the Court to determine whether the scope of the acceptance under a

ICC, Prosecutor v. Gbagbo, Pre-Trial Chamber I, Decision on the “Corrigendum of the chal-
lenge to the jurisdiction of the International Criminal Court on the basis of articles 12(3),
19(2), 21(3), 55 and 59 of the Rome Statute filed by the Defence for President Gbagbo, 15
August 2012, ICC-02/11-01/11-129, para. 59 (https://www.legal-tools.org/doc/0d14c3/).
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State’s declaration is consistent with the objective parameters of the situation
(Gbagbo, 15 August 2012, para. 60).

A declaration made under Article 12(3) implies acceptance of all
crimes within the jurisdiction of the Court relevant to the situation.? That is,
an acceptance of jurisdiction will be made covering all crimes specified in
Article 5 of the ICC Statute, rather than specific past events, during which
such crimes were committed.> The scope of a declaration is not limited to
crimes that occurred in the past, or to crimes that occurred in a specific “sit-
uation”. A State may accept the jurisdiction of the Court generally (Gbagbo,
12 December 2012, para. 84). A State may also limit the acceptance of juris-
diction, within the parameters of the Court’s legal framework. However, un-
less such a stipulation is made, the acceptance of jurisdiction is not restricted,
either in terms of crimes that pre-date the declaration or to specific “situa-
tions” pursuant to Article 13 of the Statute (paras. 81-84).

Cross-reference:
Article 12.

Doctrine:

1. Kai Ambos, “Treatise on International Criminal Law”’, Oxford Univer-
sity Press, 2016, p. 246,247, 249, 596.

2. John T. Holmes, “Jurisdiction and Admissibility”, in Roy S. Lee and
Hakan Friman (eds.), The International Criminal Court: Elements of

Crimes and Rules of Procedure and Evidence, Transnational Publishers,
Ardsley, 2001, pp. 325-327 (https://www.legal-tools.org/doc/e34{81/).

3. Jirg Lindenmann, “The Rules of Procedure and Evidence on Jurisdiction
and Admissibility”, in Horst Fischer et al., International and National

2 ICC, Situation in the Republic of Céte D Ivoire, Pre-Trial Chamber III, Decision Pursuant to
Article 15 of the Rome Statute on the Authorisation of an Investigation into the Situation in
the Republic of Cote d’Ivoire, 3 October 2011, ICC-02/11-14, para. 13 (https://www.legal-
tools.org/doc/7a6¢19/); see also Situation in the Republic of Céte D Ivoire, Pre-Trial Chamber
M1, Corrigendum to “Decision Pursuant to Article 15 of the Rome Statute on the Authorisation
of an Investigation into the Situation in the Republic of Céte D’Ivoire”, 15 November 2011,
ICC-02/11-14-Corr, para. 13 (https://www.legal-tools.org/doc/e0cOeb/).

3 1ICC, Prosecutor v. Gbagbo, Appeals Chamber, Judgment on the appeal of Mr Laurent Kou-
dou Gbagbo against the decision of Pre-Trial Chamber I on jurisdiction and stay of the pro-
ceedings, 12 December 2012, ICC-02/11-01/11-321, para. 80 (https://www.legal-tools.org/
doc/6491f5/).

Publication Series No. 45 (2023) — page 132


https://www.legal-tools.org/doc/e34f81
https://www.legal-tools.org/doc/7a6c19
https://www.legal-tools.org/doc/7a6c19
https://www.legal-tools.org/doc/e0c0eb
https://www.legal-tools.org/doc/649ff5
https://www.legal-tools.org/doc/649ff5

Rule 44

Prosecution of Crimes Under International Law, Berliner Wissenschafts-
Verlag, 2nd. ed., 2004, pp. 181-182.

4. William A. Schabas and Giulia Pecoralla, “Article 127, in Otto Triffterer
and Kai Ambos (eds.), The Rome Statute of the International Criminal

Court: A Commentary, 3rd. ed., C.H. Beck/Hart/Nomos, Munich/Ox-
ford/Baden-Baden, 2016, pp. 684—688.

Author: Sophie Rigney.
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Rule 45

A referral of a situation to the Prosecutor shall be in writing.

This provision only provides that communication should be in writing but
does not provide any guidance on what the scope of the referral should be,
who the written communication should come from, what it must say, or what
form it must take.!

Cross-reference:
Article 14.

Doctrine:

1.

Kai Ambos, Treatise on International Criminal Law, Oxford University
Press, 2016, p. 255 (https://www.legal-tools.org/doc/995606/).

Silvia Fernandez De Gurmendi and Hakan Friman, “The rules of proce-
dure and evidence and the regulations of the Court”, in José Doria, Hans-
Peter Gasser and M. Cherif Bassiouni (eds.), The Legal Regime of the
International Criminal Court: Essays in Honour of Igor Blishchenko,
Martinus ~ Nijhoff, 2009, pp. 795-824  (https://www.legal-
tools.org/doc/2bee50/).

. John T. Holmes, “Jurisdiction and Admissibility”, in Roy S. Lee and

Hakan Friman (eds.), The International Criminal Court: Elements of
Crimes and Rules of Procedure and Evidence, Transnational Publishers,
Ardsley, 2001, pp. 327-328 (https://www.legal-tools.org/doc/e34£81/).

. Jurg Lindenmann, “The Rules of Procedure and Evidence on Jurisdiction

and Admissibility”, in Horst Fischer et al. (eds.), International and Na-
tional Prosecution of Crimes Under International Law, 2nd. ed., Berliner
Wissenschafts-Verlag, 2004, p. 182.

. Antonio Marchesi and Eleni Chaitidou, “Article 14, in Otto Triffterer

and Kai Ambos (eds.), The Rome Statute of the International Criminal
Court: A Commentary, 3rd. ed., C.H. Beck/Hart/Nomos, Munich/Ox-
ford/Baden-Baden, 2016, p. 715.

See Silvia Fernandez De Gurmendi and Hakan Friman, “The rules of procedure and evidence
and the regulations of the Court”, in José Doria, Hans-Peter Gasser and M. Cherif Bassiouni
(eds.), The Legal Regime of the International Criminal Court: Essays in Honour of Igor
Blishchenko, Martinus Nijhoff, 2009, p. 820 (https://www.legal-tools.org/doc/2bee50/).
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Section II. Initiation of Investigations Under Article 15

Rule 46

Where information is submitted under article 15, paragraph 1, or
where oral or written testimony is received pursuant to article 15,
paragraph 2, at the seat of the Court, the Prosecutor shall protect
the confidentiality of such information and testimony or take any
other necessary measures, pursuant to his or her duties under the
Statute.

This provision highlights the emphasis on protection and confidentiality of
communications and testimony received by the Prosecutor, when reviewing
information provided to them. Relying on this provision and its emphasis on
confidentiality, The Office of the Prosecutor has a policy of maintaining the
“confidentiality of the analysis process [...] in accordance with the duty to
protect the confidentiality of senders, the confidentiality of information, sub-
mitted and the integrity of analysis or investigation™.! It follows that, in order
to protect the confidentiality of materials provided under Article 15(1) and
(2), any supporting material provided under Article 15(3) should be submit-
ted to the Pre-Trial Chamber as a confidential attachment to the request for
authorisation.

Doctrine:

1. John T. Holmes, “Jurisdiction and Admissibility”, in Roy S. Lee and
Hakan Friman (eds.), The International Criminal Court: Elements of
Crimes and Rules of Procedure and Evidence, Transnational Publishers,
Ardsley, 2001, pp. 329-330 (https://www.legal-tools.org/doc/e34f81/).

2. Jirg Lindenmann, “The Rules of Procedure and Evidence on Jurisdiction
and Admissibility”, in Horst Fischer et al. (eds.), International and Na-
tional Prosecution of Crimes Under International Law, 2nd. ed., Berliner
Wissenschafts-Verlag, 2004, p. 182 (https://www.legal-
tools.org/doc/95e519/).

3. Morten Bergsmo, Jelena Peji¢ and Dan Zhu, “Article 15”7, in Otto
Triffterer and Kai Ambos (eds.), The Rome Statute of the International
Criminal Court: A Commentary, 3rd. ed., C.H. Beck/Hart/Nomos,

1 ICC OTP, “Update on Communications Received by the Office of the Prosecutor of the ICC”,
10 February 2006, p. 4 (https://www.legal-tools.org/doc/bv1hfg/).
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Munich/Oxford/Baden-Baden, 2016, p. 731 (https:/www.legal-
tools.org/doc/040751/).

4. ICC OTP, “Update on Communications Received by the Office of the
Prosecutor of the ICC”, 10 February 2006 (https://www.legal-
tools.org/doc/bv1hfg/).

5. ICC OTP, “Informal expert paper: Fact-finding and investigative func-
tions of the office of the Prosecutor, including international co-opera-
tion”, 2003 (https://www.legal-tools.org/doc/ba368d/).

Author: Sophie Rigney.
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Rule 47

Rule 47

1. The provisions of rules 111 and 112 shall apply, mutatis mutandis,
to testimony received by the Prosecutor pursuant to article 15, para-
graph 2.

2. When the Prosecutor considers that there is a serious risk that it
might not be possible for the testimony to be taken subsequently, he
or she may request the Pre-Trial Chamber to take such measures as
may be necessary to ensure the efficiency and integrity of the pro-
ceedings and, in particular, to appoint a counsel or a judge from the
Pre-Trial Chamber to be present during the taking of the testimony
in order to protect the rights of the defence. If the testimony is sub-
sequently presented in the proceedings, its admissibility shall be gov-
erned by article 69, paragraph 4, and given such weight as deter-
mined by the relevant Chamber.

Sub-rule 1 provides that Rules 111-112 shall apply at the initial stage where
testimony is received by the Prosecutor pursuant to Article 15(2), that is,
when the Prosecutor is determining whether to initiate a proprio motu inves-
tigation. Rules 111-112 sets out detailed procedures for the recording of
questioning.

Sub-rule 2 permits testimony to be received by the Prosecutor, and
where the Prosecutor considers that there is a “serious risk™ this testimony
may not be available in future, that the Prosecutor may request the Pre-Trial
Chamber to take measures to ensure the efficiency and integrity of the pro-
ceedings. Testimony taken under this provision may later be presented in
proceedings (subject to the provisions of Article 69(4)).

This provision’s articulation of protecting the rights of the defence is
complemented by Regulation 77, which articulates that the Office for the
Public Counsel of Defence is vested with the task of “representing and pro-
tecting the rights of the defence during the initial stages of the investigation”,
in particular in relation to this Rule.

It has been suggested that reliance on this paragraph could be used to
“significantly shorten the presentation of evidence at the trial stage” and
therefore shorten trial length.! Héctor Olasolo argues that, while there is not
an express time-limit placed on the development of preliminary

I ICC OTP, “Informal expert paper: Measures available to the International Criminal Court to

reduce the length of proceedings”, 2003 (https://www.legal-tools.org/doc/7eba03/).
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examinations by the OTP under Rule 47, such examinations should be com-
pleted “within a reasonable time”.?

Cross-references:
Regulation 77.

Doctrine:

1.

Kai Ambos, Treatise on International Criminal Law, Oxford University
Press, pp. 154-155, 157, 392, 341, 495 (https://www.legal-
tools.org/doc/995606/).

. John T. Holmes, “Jurisdiction and Admissibility”, in Roy S. Lee and

Hakan Friman (eds.), The International Criminal Court: Elements of
Crimes and Rules of Procedure and Evidence, Transnational Publishers,
Ardsley, 2001, p. 330 (https://www.legal-tools.org/doc/e34{81/).

. Jiirg Lindenmann, “The Rules of Procedure and Evidence on Jurisdiction

and Admissibility”, in Horst Fischer et al. (eds.), International and Na-
tional Prosecution of Crimes Under International Law, 2nd. ed., Berliner
Wissenschafts-Verlag, 2004, pp. 182-183  (https://www.legal-
tools.org/doc/95e519/).

. Héctor Olasolo, “The triggering procedure of the International Criminal

Court, procedural treatment of the principle of complementarity, and the
role of Office of the Prosecutor”, Guest Lecture Series of the Office of
the Prosecutor, 26 March 2004 (https://www.legal-
tools.org/doc/c15ddb/).

. ICC OTP, “Informal expert paper: Measures available to the International

Criminal Court to reduce the Ilength of proceedings”, 2003
(https://www.legal-tools.org/doc/7eba03/).

Author: Sophie Rigney.

Héctor Olasolo, “The triggering procedure of the International Criminal Court, procedural
treatment of the principle of complementarity, and the role of Office of the Prosecutor”, Guest
Lecture Series of the Office of the Prosecutor, 26 March 2004, p. 22 (https://www.legal-
tools.org/doc/c15ddb/).
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Rule 48

Rule 48

In determining whether there is a reasonable basis to proceed with
an investigation under article 15, paragraph 3, the Prosecutor shall
consider the factors set out in article 53, paragraph 1 (a) to (c).

This provision sets out the steps a Prosecutor must take, to determine
whether there is a reasonable basis to proceed with an investigation. It states
that a Prosecutor shall consider whether the information available to the
Prosecutor provides a reasonable basis to believe that a crime within the ju-
risdiction of the Court has been or is being committed (Article 53(1)(a));
whether the case is or would be admissible under Article 17 (Article
53(1)(b)); and taking into account the gravity of the crime and the interests
of the victims, there are nonetheless substantial reasons to believe that an
investigation would not serve the interests of justice (Article 53(1)(c)).! This
rule clarifies that the provisions of Article 53(1) apply to investigations com-
menced proprio motu and not just by referral from the United Nations Secu-
rity Council or a States Party.? This provision makes it clear that complemen-
tarity requirements under Article 17 must be considered in the pre-investiga-
tive phase of proprio motu investigations by the Prosecutor. At this stage, the
admissibility assessment refers to the admissibility of one or more potential
cases within the context of a situation (rather than a particular case against
an identified accused) (Situation in the Republic of Kenya, 31 March 2010,
para 48). Under this provision, the prosecutor must take “the interests of jus-
tice” into account, when determining whether there is a reasonable basis to
proceed. The provision also obligates the Prosecutor to assess the interests
of the victims as part of its determination of the interests of justice at this
pre-investigation stage. In determining whether there is a reasonable basis to
proceed, the Chamber will “bear in mind that the underlying purpose of the
procedure in Articles 15(4) of the Statute is to prevent unwarranted, frivolous

1 See ICC, Situation in the Republic of Céte D Ivoire, Pre-Trial Chamber III, Corrigendum to
“Decision Pursuant to Article 15 of the Rome Statute on the Authorisation of an Investigation
into the Situation in the Republic of Cote D’Ivoire”, 15 November 2011, ICC-02/11-14-Corr,
para 17 (https://www.legal-tools.org/doc/eOcOeb/).

2 ICG, Situation in the Republic of Kenya, Pre-Trial Chamber II, Decision Pursuant to Article
15 of the Rome Statute on the Authorization of an Investigation into the Situation in the Re-
public of Kenya, 31 March 2010, ICC-01/09-19, para 23 (https://www.legal-tools.org/
doc/338a6f)).
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or politically motivated investigations” (Situation in the Republic of Cote
D’Ivoire, 15 November 2011, para. 21).

Doctrine:

1.

Kai Ambos, Treatise on International Criminal Law, Oxford University
Press, 2016, pp. 265, 275, 337, 340 (https://www.legal-
tools.org/doc/995606/).

. Morten Bergsmo, Jelena Peji¢c and ZHU Dan, “Article 157, in Otto

Triffterer and Kai Ambos (eds.), The Rome Statute of the International
Criminal Court: A Commentary, 3rd. ed., C.H. Beck/Hart/Nomos, Mu-
nich/Oxford/Baden-Baden, 2016, p. 733  (https://www.legal-
tools.org/en/doc/040751/).

John T. Holmes, “Jurisdiction and Admissibility”, in Roy S. Lee and
Hékan Friman (eds.), The International Criminal Court: Elements of
Crimes and Rules of Procedure and Evidence, Transnational Publishers,
Ardsley, 2001, pp. 330-331 (https://www.legal-tools.org/doc/e34{81/).

Jiirg Lindenmann, “The Rules of Procedure and Evidence on Jurisdiction
and Admissibility”, in Horst Fischer et al. (eds.), International and Na-
tional Prosecution of Crimes Under International Law, 2nd. ed., Berliner
Wissenschafts-Verlag, 2004, p. 183.

Author: Sophie Rigney.
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Rule 49

Rule 49

1. Where a decision under article 15, paragraph 6, is taken, the Pros-
ecutor shall promptly ensure that notice is provided, including rea-
sons for his or her decision, in a manner that prevents any danger
to the safety, well-being and privacy of those who provided infor-
mation to him or her under article 15, paragraphs 1 and 2, or the
integrity of investigations or proceedings.

2. The notice shall also advise of the possibility of submitting further
information regarding the same situation in the light of new facts
and evidence.

This rule provides the process for notification of a decision on whether or
not to proceed with an investigation. Héctor Olésolo frames this as a bundle
of three rights: to have the OTP carry out a preliminary inquiry to obtain the
necessary information of the proper assessment of the report of the alleged
crime; to be informed of the OTP decision not to request the activation of
the potential jurisdiction of the Court over the situation; and to transmit ad-
ditional information to the OTP with regard to the situation, to have the OTP
reconsider its decision not to proceed.!

Notice must be given under Rule 49(1) in a way that protects the
safety, well-being and privacy of those who provided the information, or the
integrity of the investigations or proceedings. There is therefore an emphasis
on maintaining the confidentiality of the analysis process and the reasons for
the Prosecutor’s decision. Indeed, the Office of the Prosecutor relies upon
this provision and its emphasis on confidentiality, for a policy of maintaining
the confidentiality of the analysis process. In the majority of cases, where
there has been a decision not to initiative an investigation on the basis of
communications received, the Prosecution will submit its reasons for its de-
cisions only to the senders of communications. When notifying of a decision
on whether or not to proceed with an investigation, the Prosecutor will advise
those who originally provided the information of their right under this rule
to submit further information on the situation.

I Héctor Olasolo, “Expert consultation process on general issues relevant to the ICC Office of
the Prosecutor: Issues Regarding the General Powers of the ICC Prosecutor under Article 42
of the Rome Statute”, 5 December 2003, p. 34 (https://www.legal-tools.org/doc/a28b88/).
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Doctrine:

1.

Morten Bergsmo, Jelena Peji¢ and ZHU Dan, “Article 157, in Otto
Triffterer and Kai Ambos (eds.), The Rome Statute of the International
Criminal Court: A Commentary, 3rd. ed., C.H. Beck/Hart/Nomos, Mu-
nich/Oxford/Baden-Baden, 2016, p. 738  (https://www.legal-
tools.org/en/doc/040751/).

. John T. Holmes, “Jurisdiction and Admissibility”, in Roy S. Lee and

Hakan Friman (eds.), The International Criminal Court: Elements of
Crimes and Rules of Procedure and Evidence, Transnational Publishers,
Ardsley, 2001, p. 331 (https://www.legal-tools.org/doc/e34181/).

Jiirg Lindenmann, “The Rules of Procedure and Evidence on Jurisdiction
and Admissibility”, in Horst Fischer et al. (eds.), International and Na-
tional Prosecution of Crimes Under International Law, 2nd. ed., Berliner
Wissenschafts-Verlag, 2004, p- 183 (https://www.legal-
tools.org/doc/95e519/).

. Héctor Olésolo, “Expert consultation process on general issues relevant

to the ICC Office of the Prosecutor: Issues Regarding the General Powers
of the ICC Prosecutor under Article 42 of the Rome Statute”, 5 December
2003 (https://www.legal-tools.org/doc/a28b88/).

. ICC OTP, “Update on Communications Received by the Office of the

Prosecutor of the ICC”, 10 February 2006 (https://www.legal-
tools.org/doc/e97e28/).
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Rule 50

Rule 50

General Remarks:
This provision provides for and regulates the participation of victims at this
early stage in the pre-investigation process.

Doctrine: For the bibliography, see the final comment on Rule 50.

Author: Sophie Rigney.
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Rule 50(1)

1. When the Prosecutor intends to seek authorization from the Pre-
Trial Chamber to initiate an investigation pursuant to article 15,
paragraph 3, the Prosecutor shall inform victims, known to him or
her or to the Victims and Witnesses Unit, or their legal representa-
tives, unless the Prosecutor decides that doing so would pose a dan-
ger to the integrity of the investigation or the life or well-being of
victims and witnesses. The Prosecutor may also give notice by gen-
eral means in order to reach groups of victims if he or she deter-
mines in the particular circumstances of the case that such notice
could not pose a danger to the integrity and effective conduct of the
investigation or to the security and well-being of victims and wit-
nesses. In performing these functions, the Prosecutor may seek the
assistance of the Victims and Witnesses Unit as appropriate.

This provision means that victims may contact the Court (particularly the
OTP) with a view to triggering the Prosecutors’ proprio motu investigation
powers, prior to a situation or case pending before the Court, and irrespective
of whether such a situation or case is pending. Moreover, if the Prosecutor
considers it appropriate to exercise its proprio motu powers, victims may be
involved in the proceedings conducted under Article 15, provided that they
are known to the Court (either the Prosecutor or the Victims and Witnesses
Unit). Victims are therefore “likely to play a significant role in the procedure
leading to the Pre-Trial Chamber’s decision as to whether the Prosecutor
should be authorised to exercise his proprio motu powers”.! The Regulations
of the Registry provide that where the Prosecutor decides to give notice by
general means in accordance with this rule, the Registry may take steps to
ensure that victims are informed of this. (Regulation 103, Regulations of the
Registry). The Registry has argued that victims should be given a detailed
explanation of the types of information which might be provided, and that
this information should be phrased in a clear way and placed prominently on
the notice. Efforts to assist victims in understanding this process could in-
clude distributing information materials, providing a standard form, or con-
ducting information sessions with victims and community leaders.

ICC, Situation in Uganda, Pre-Trial Chamber II, Decision on victims’ applications for partic-
ipation a/0010/06, a/0064/06 to a/0070/06, a/0081/06 to a/0104/06 and a/0111/06 to
a/0127/06, 10 August 2007, ICC-02/04-01/05-252, p. 34 (https://www.legal-tools.org/
doc/d25664/).
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Doctrine: For the bibliography, see the final comment on Rule 50.

Author: Sophie Rigney.
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Rule 50(2)
2. A request for authorization by the Prosecutor shall be in writing.

This provision does not specify any formal requirements for an authorisa-
tion, beyond the fact that it must be in writing. The Registry has not consid-
ered a signature to be a necessary requirement for this provision.!

Doctrine: For the bibliography, see the final comment on Rule 50.

Author: Sophie Rigney.

U ICC, Situation in the Republic of Céte d’Ivoire, Registry, Annex A: Public-Registry method-
ology for conducting prima facie rule 85 assessments, 30 August 2011, ICC-02/11-11-AnxA-
Red, p. 6 (https://www.legal-tools.org/doc/115a29/).
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Rule 50(3)

3. Following information given in accordance with sub-rule 1, vic-
tims may make representations in writing to the Pre-Trial Chamber
within such time limit as set forth in the Regulations.

Representations undertaken in accordance with this provision must be con-
fined to those who qualify as “victims” within the meaning of Rule 85, bear-
ing in mind the specific nature of the Article 15 proceedings. The purpose of
representations at this stage and the limited scope of these proceedings
should be considered.!

Individual victim participants in Article 15 proceedings, as permitted
under this Rule, will make representations that, to the extent possible, will
include “sufficient information about the identity of any individuals who
make representations in this context; the harm they suffered; and the link
with any crimes coming within the jurisdiction of the Court”.? Collective
representatives by community leaders will provide, to the extent possible,
sufficient information about the community they represent; the harm suf-
fered by members of that community; and the links to any crimes coming
within the jurisdiction of the Court (Situation in the Republic of Cote
D’Ivoire, 6 July 2011, para 10).

A Chamber may require the Court’s Victim Participation and Repara-
tion Section of the Registry to undertake an initial prima facie assessment to
ensure that only representations coming from sources who may be consid-
ered potentially victims under Rule 85 are send to the Chamber for consid-
eration. Such an initial assessment will be unrelated to applications made to
participate in the proceedings (Situation in the Republic of Cote D Ivoire, 6
July 2011, para 10).

1 ICC, Situation in the Republic of Kenya, Pre-Trial Chamber II, Order to the Victims Partici-
pation and Reparation Section Concerning Victims’ Representations Pursuant to Article 15(3)
of the Statute, 10 December 2009, ICC-01/09-4, paras. 7-8 (https://www.legal-tools.org/
doc/908205/).

2 ICC, Situation in the Republic of Céte D Ivoire, Pre-Trial Chamber III, “Order to the Victims
Participation and Reparations Section Concerning Victims’ Representations Pursuant to Ar-
ticle 15(3) of the Statute”, 6 July 2011, ICC-02/11-6, para. 10 (https://www.legal-tools.org/
doc/45f4fd/).
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Doctrine: For the bibliography, see the final comment on Rule 50.

Author: Sophie Rigney.
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Rule 50

Rule 50(4)

4. The Pre-Trial Chamber, in deciding on the procedure to be fol-
lowed, may request additional information from the Prosecutor and
from any of the victims who have made representations, and, if it
considers it appropriate, may hold a hearing.

In establishing the procedure for receiving victims’ representations, a Trial
Chamber must ensure that the proceedings are carried out in an expeditious
manner.!

Doctrine: For the bibliography, see the final comment on Rule 50.

Author: Sophie Rigney.

1 ICC, Situation in the Republic of Céte D’Ivoire, Pre-Trial Chamber 111, “Order to the Victims
Participation and Reparations Section Concerning Victims’ Representations Pursuant to Ar-
ticle 15(3) of the Statute”, 6 July 2011, ICC-02/11-6, para. 6 (https://www.legal-tools.org/
doc/45f4fd/).
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Rule 50(5)

5. The Pre-Trial Chamber shall issue its decision, including its rea-
sons, as to whether to authorize the commencement of the investiga-
tion in accordance with article 15, paragraph 4, with respect to all
or any part of the request by the Prosecutor. The Chamber shall give
notice of the decision to victims who have made representations.

6. The above procedure shall also apply to a new request to the Pre-
Trial Chamber pursuant to article 15, paragraph 5.

The Registry will assist the Trial Chamber to implement its obligations under
Rule 50(5), to give notice of its decision under Article 15(4). Steps that may
be taken to assist in this manner can include a general-information campaign
for the benefit of the entire population in the relevant country, but focussing
particularly on the affected communities; holding meetings with victims,
victims’ groups and the lawyers and associations who are representing them
in this process; and writing directly to those victims whose addresses are
known.!

Cross-references:
Rule 85 and Regulation 103 of the Regulations of the Registry

Doctrine:

1. Kai Ambos, Treatise on International Criminal Law, Oxford University
Press, 2016, pp- 180, 341-342 (https://www.legal-
tools.org/doc/995606/).

2. Morten Bergsmo, Jelena Peji¢ and Dan Zhu, “Article 157, in Otto
Triffterer and Kai Ambos (eds.), The Rome Statute of the International
Criminal Court: A Commentary, 3rd. ed., C.H. Beck/Hart/Nomos, Mu-
nich/Oxford/Baden-Baden, 2016, p. 738  (https:/www.legal-
tools.org/doc/040751/).

3. John T. Holmes, “Jurisdiction and Admissibility”, in Roy S. Lee and
Hakan Friman (eds.), The International Criminal Court: Elements of

U ICC, Situation in the Republic of Céte D Ivoire, Pre-Trial Chamber III, Public Corrigendum
to “Decision Pursuant to Article 15 of the Rome Statute on the Authorisation of an Investiga-
tion into the Situation in the Republic of Cote D’Ivoire”, 15 November 2011, ICC-02/11-14-
Corr, paras. 209-210 (https://www.legal-tools.org/doc/e0cOeb/).
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Crimes and Rules of Procedure and Evidence, Transnational Publishers,
Ardsley, 2001, pp. 331-334 (https://www.legal-tools.org/doc/e34f81/).

4. Jirg Lindenmann, “The Rules of Procedure and Evidence on Jurisdiction
and Admissibility”, in Horst Fischer et al. (eds.), International and Na-
tional Prosecution of Crimes Under International Law, 2nd. ed., Berliner
Wissenschafts-Verlag, 2004, pp. 183-184 (https://www.legal-
tools.org/doc/95e519/).

Author: Sophie Rigney.
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Rule 51

Section IlI. Challenges and Preliminary Rulings Under Articles 17, 18 and
19

Rule 51

Information provided under article 17 In considering the matters re-
ferred toin article 17, paragraph 2, and in the context of the circum-
stances of the case, the Court may consider, inter alia, information
that the State referred to in article 17, paragraph 1, may choose to
bring to the attention of the Court showing that its courts meet in-
ternationally recognized norms and standards for the independent
and impartial prosecution of similar conduct, or that the State has
confirmed in writing to the Prosecutor that the case is being investi-
gated or prosecuted.

General Remarks:

Rule 51 of the Rules of Procedure and Evidence provides that the Court may
consider information submitted by States which is relevant to the determina-
tion of ‘unwillingness’ under Article 17(2) of the Statute. Such information
may include evidence showing that national courts meet internationally rec-
ognized norms and standards of independence and impartiality. The State
may also submit information demonstrating that it has confirmed in writing
to the Prosecutor that the same case is being investigated or prosecuted do-
mestically.

Preparatory Works:

The drafting history reveals wide consensus amongst negotiating States re-
garding the Court’s authority to consider information submitted by a State in
relation to its domestic proceedings for the purposes of assessing unwilling-
ness under Article 17(2)." It was stressed however that the Court should re-
tain discretion with regards to whether or not to consider such information,
as concerns were raised that non-bona fide States may use the mechanism to
obstruct the proceedings before the ICC. The inclusion of the wording “may

2% C¢

consider”, “inter alia” and “in the context of the circumstance of the case”

' John T. Holmes, “Jurisdiction and Admissibility”, in Roy S. Lee and Hakan Friman (eds.),

The International Criminal Court, Elements of Crimes and Rules of Procedure and Evidence,
Transnational Publishers, Ardsley, 2001, p. 334 (https://www.legal-tools.org/doc/e34181/).
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was therefore designed to introduce some flexibility into the Court’s assess-
ment (Holmes, 2001, p. 334)

Analysis:

In Al-Senussi, Pre-Trial Chamber I relied on information provided by Libya
under Rule 51 to assess the degree of independence and impartiality of its
national judicial system. In assessing the unwillingness criterion, the Pre-
Trial Chamber observed that the admissibility application filed by the Libyan
Government included relevant information concerning domestic proceed-
ings initiated against other members of the same government as the defend-
ant.? In this regard, the Chamber noted that the trial of Mr. Al-Baghdadi Al-
Mahmoudi, former Prime Minister, was “open to the public and the press
[which] indicates a strong desire to [afford the defendant] a fair trial” (Gad-
dafi and Al-Senussi, 11 October 2013, para. 255). The Chamber also exam-
ined information regarding the outcome of domestic trials against high-pro-
file political figures. It considered for instance “the acquittal of the former
Foreign Minister, Abdul Ati El-Obeidi, and the former Secretary of the Gen-
eral People’s Congress, Mohamed Al-Zway as indicative of the impartiality
and independence of the Libyan judiciary” (para. 255).

In Gaddafi, the Appeals Chamber confirmed that information submit-
ted under Rule 51 of the Rules concerning human rights standards may be
broadly to Court’s assessment as to whether the proceedings are or were con-
ducted “independently or impartially” within the meaning of Article
17(2)(c). It refused however to accept the assertion that any violation of the
accused’s procedural rights would necessarily constitute a basis for a finding
of unwillingness.’

Cross-reference:
Article 17(2).

2 ICC, Prosecutor v. Gaddafi and Al-Senussi, Pre-Trial Chamber I, Decision on the admissibil-
ity of the case against Abdullah Al-Senussi, 11 October 2013, ICC-01/11-01/11-466-Red,
para. 254 (‘Gaddafi and Al-Senussi, 11 October 2013°) (https://www.legal-tools.org/
doc/af6104/).

3 1ICC, Prosecutor v. Gaddafi and Al-Senussi, Appeals Chamber, Judgment on the appeal of Mr
Abdullah Al-Senussi against the decision of Pre-Trial Chamber I of 11 October 2013 entitled
“Decision on the admissibility of the case against Abdullah Al-Senussi”, 24 July 2014, ICC-
01/11-01/11-565, para. 220 (https://www.legal-tools.org/doc/ef20c7/).
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Doctrine:

1. John T. Holmes, in Antonio Cassese, Paola Gaeta and John R.W.D. Jones
(eds.), The Rome Statute of the International Criminal Court, Oxford
University Press, 2002, p. 677 (https://www.legal-tools.org/doc/01addc/).

2. John T. Holmes, “Jurisdiction and Admissibility”, in Roy S. Lee and
Hakan Friman (eds.), The International Criminal Court, Elements of

Crimes and Rules of Procedure and Evidence, Transnational Publishers,
Ardsley, 2001, pp. 345-346 (https://www.legal-tools.org/doc/e34{81/).

3. Frederick Harhoff and Phakiso Mochochoko, “International Cooperation
and Judicial Assistance”, in Roy S. Lee and Hakan Friman (eds.), 2001,
p. 655.

Author: Mohamed Abdou.
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Rule 52

Rule 52(1)

1. Subject to the limitations provided for in article 18, paragraph 1,
the notification shall contain information about the acts that may
constitute crimes referred to in article 5, relevant for the purposes of
article 18, paragraph 2.

Rule 52(1) obliges the Prosecution to provide States with information con-
cerning the acts that might constitute crimes under Article 5 of the Statute.

The notion of ‘acts’ is utilised in the Statute to refer to the crime base
elements of the various offences (see for example, Article 6, “For the pur-
poses of the Statute, ‘genocide’ means any of the following acts [...]”).

The Appeals Chamber has cited the use the of the term ‘acts’ in Rule
52(1) to conclude that the information available at this phase of the proceed-
ings will necessarily be less precise than that which is required to satisfy the
same person-same conduct test at the case stage of the proceedings:

Often, no individual suspects will have been identified at this
stage, nor will the exact conduct nor its legal classification be
clear. The relative vagueness of the contours of the likely cases
in article 18 proceedings is also reflected in rule 52(1) of the
Rules of Procedure and Evidence, which speaks of “infor-
mation about the acts that may constitute crimes referred to in
article 5, relevant for the purposes of article 18, paragraph 2”
that the Prosecutor’s notification to States should contain.'

Rule 52(1) allows the Prosecution to restrict the type of information
provided in its notification, in accordance with the grounds set out in Article
18(1) (where necessary to protect persons, prevent the destruction of evi-
dence, or prevent persons from absconding). The fact that Rule 52(1) ex-
pressly reiterates the grounds for non-disclosure set out in Article 18(1), sug-
gests that the drafters did not intend to create any additional or further qual-
ifications to the notification requirement. Article 18(1) does not envisage any
possibility to omit notifying States altogether (for example, to address the

' ICC, Prosecutor v. Ruto et al., Appeals Chamber, Judgment on the appeal of the Republic of
Kenya against the decision of Pre-Trial Chamber II of 30 May 2011 entitled “Decision on the
Application by the Government of Kenya Challenging the Admissibility of the Case Pursuant
to Article 19(2)(b) of the Statute”, 30 August 2011, ICC-01/09-01/11-307, para. 39
(https://www.legal-tools.org/doc/ac5d46/)
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