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PREFACE BY THE EDITORS
TO THE SECOND EDITION

The establishment of international criminal jurisdictions such as the Inter-
national Criminal Court (‘ICC’) presents new challenges for legal practi-
tioners as well as scholars in their legal research. High-quality legal com-
mentaries can be of great assistance for both practitioners and scholars.

The Commentary on the Law of the International Criminal Court
(‘CLICC’) has been designed with inspiration from commentaries on do-
mestic law as well as international law. It now covers both the ICC Statute
and Rules of Procedure and Evidence. Its basic idea is to address legal
questions and issues in a clear and unconvoluted manner. It not only dis-
cusses ordinary and recurrent questions of interpretation and application of
international criminal law. When legal issues are more complicated,
CLICC informs on relevant preparatory works, case law, expert views and
scholarship which may be consulted for further research.

Not all of the original contributors to the commentary were available
for the completion of this second edition. Fortunately, we have found well-
qualified replacement authors. Affected comments give due credit to the
original authors where former contributions or considerations have been
used.

The focus of CLICC is on case law and contentious issues already
resolved or in need of resolution. Provisions that are deemed of greater im-
portance have been covered in more detail.

If you wish to make a reference to the printed version of CLICC,
please make the reference to the page and note in this way:
Nina H.B. Jargensen, “Article 67, in Mark Klamberg, Jonas
Nilsson and Antonio Angotti (eds.), Commentary on the Law
of the International Criminal Court: The Statute, Volume 1,
Torkel Opsahl Academic EPublisher, Brussels, 2023, p. z.
If you wish to make a reference to the online version of CLICC,
please do it in this way:
Nina H.B. Jergensen, “Article 6”, in Mark Klamberg, Jonas

Nilsson and Antonio Angotti (eds.), Commentary on the Law
of the International Criminal Court: The Statute, Lexsitus-



CLICC (http://cilrap-lexsitus.org/en/clicc/6/6, accessed on 1
November 2023).

Lexsitus-CLICC, the online version of CLICC (https://cilrap-
lexsitus.org/en/clicc), is continuously updated and can as such be consid-
ered the ‘master’ version of the commentary. It has functionality which al-
lows the user to seamlessly use other online resources in the Lexsitus plat-
form, which is certified by the Digital Public Goods Alliance. As the sec-
ond English book edition is being published, Arabic and French versions
are already available in Lexsitus thanks to financial support by the Norwe-
gian Ministry of Foreign Affairs and the International Nuremberg Princi-
ples Academy. We note with satisfaction that the online version of CLICC
and the first printed edition have since several years provided utility to
scholars and practitioners in the field.

The Faculty of Law at Stockholm University and CILRAP have pro-
vided excellent practical and technical facilities for our work. Since the
early days of designing and developing CLICC, several persons have con-
tributed with editorial assistance, including Josef Svantesson, Liu Sijia,
Camilla Lind, Hanna Szabo, Nikola Hajdin, Valentina Barrios, Virginie
Lefébvre, Fathi M.A. Ahmed and Rohit Gupta. Others have contributed to
developing earlier and present technical platforms or providing other forms
of technical assistance, including Ralph Hecksteden, Devasheesh Bais,
Saurabh Sachan, Rajan Zaveri and Shikha Bhattacharjee. Funding has been
provided in different stages by the International Nuremberg Principles
Academy, the Foundation SJF (Stiftelsen Juridisk Fakultetslitteratur), the
Board of Human Science at Stockholm University, the Norwegian Ministry
of Foreign Affairs and CILRAP.

Finally, we wish to thank Morten Bergsmo for having CLICC as a
part of CILRAP’s network, the Lexsitus platform and his continuous sup-
port.

Mark Klamberg, Jonas Nilsson and Antonio Angotti
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FOREWORD BY JUDGE LENNART ASPEGREN
TO THE FIRST EDITION

The Hague is often looked upon as the capital of international law. Aptly
enough, it has a statue of the Dutch philosopher Baruch Spinoza, also
known as Benedict de Spinoza (1632—1677). The statue can be seen outside
his old house in Paviljoensgracht, in the Jewish quarter of the city. It shows
him with his head cupped in his right hand and with a gentle look on his
face — relaxed and contented. In his own lifetime, Spinoza was a highly
controversial figure, assailed not least by people of various religious per-
suasions and maliciously ridiculed. But in recent centuries he has gained
general recognition as a worthy campaigner for rationalism and intellectu-
alism in the spirit of Socrates. The great German philosopher Friedrich He-
gel (1770-1831), for example, commends him as a thinker who cast aside
“all darkness, all mendacity and falsehood, all brooding and bewildering
affectations”.

Spinoza’s discourse takes human history as its starting point, but
with an eye to the future. In the year of his death, we find him writing in
Political Treatise (1677):

I sedulously endeavoured neither to deride, nor to pity, nor to
loathe human actions, but only to understand them.

Thus I have regarded human passion — such as love, ha-
tred, wrath, envy, glory, mercy and other commotions of hu-
man soul — not as vices of human nature, but as qualities that
pertain to it, just as warm, cold, tempest, thunder and similar
phenomena pertain to weather. Even when they are uncom-
fortable, they are nevertheless necessary. They are grounded
on specific causes.

Through these causes we try to understand their nature.
And our mind draws from their true apprehension and under-
standing as much pleasure as from what is agreeable to our
senses.

We think of the twentieth century as the century of democracy’s
breakthrough and technological progress. But it is to no less a degree an
unparalleled age of world wars and bombs — and, moreover, a period when
oppression, persecution and terror cost millions of civilian lives. Mass out-
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rages in the form of massacres, rape, torture and other nefarious deeds were
perpetrated in many quarters: in the Ottoman Empire, in Nazi Germany and
its vassal states, in the African colonies, in the Soviet Union, in Cambodia,
in Yugoslavia, in Rwanda. Many of the international criminals have been
brought to justice, but many more certainly remain at large. Sadly, offend-
ers — in the Middle East, in Africa and elsewhere — are still committing new
serious violations of human rights and international humanitarian law. In
fact, in a wider perspective, the history of international criminal and proce-
dural law is short.

Yet, against this background, an important development took place
after the Second World War. Pioneers included the Polish lawyer Raphael
Lemkin (1900-1959), who launched the concept of a United Nations
(‘UN’) Convention against what he termed genocide. All over the world,
and not least in the past few decades, human rights lawyers have been join-
ing in efforts to keep the apparatus of law in trim, to disseminate
knowledge of current law and to move legal development forward, both
practically and academically. Many of their contributions have been in a
spirit closely akin to the positive intellectual world of Spinoza.

Dr. Mark Klamberg, through his book FEvidence in International
Criminal Trials (Martinus Nijhoff, 2013), has already shed a commendable
light on criminal procedure in the weightiest of post-war international fora:
the two International Military Tribunals at Nuremberg and Tokyo, the UN
ad hoc Tribunals for the former Yugoslavia (‘ICTY’, The Hague) and for
Rwanda (‘ICTR’, Arusha), and the permanent International Criminal Court
(‘ICC’, The Hague). His thesis portrays international judicial procedure as
a legal system sui generis.

Klamberg is now, in 2017, bringing out a new contribution on a re-
lated subject as an editor: a Commentary on the Law of the International
Criminal Court (‘CLICC’). This is another useful contribution, giving as it
does a provision-by-provision analysis of the ICC Statute. Klamberg has
for this purpose invited a group of eminent scholars and practitioners to
provide comments. They have successfully combined a basically rational
and humanist approach with extreme accuracy in every detail, including a
huge number of case law references.

Legal commentaries such as CLICC provide for practitioners and
scholars an overview of the topic in need of research, help to define the
issues and refer to journal articles or primary sources. In addition to setting
out general legal principles, CLICC can also provide useful analysis in are-
as where international criminal law is complex or unclear.

v



Rabindranath Tagore wrote in 1920: “Knowledge is precious to us,
because we shall never have time to complete it”. True. But meanwhile we
must be grateful for all serviceable contributions. This commentary is un-
questionably of such calibre in the field of international criminal justice.
Without any doubt it has good prospects of becoming a standard work of
reference.

Lennart Aspegren, LL.M., LL.D.h.c.

Former Under-Secretary-General, United Nations
Judge, International Criminal Tribunal for Rwanda
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Preamble

PREAMBLE

Preamble

The preamble sets the tone of the ICC Statute. Pursuant to Article 31 of the
Vienna Convention on the Law of Treaties, the preamble is part of the con-
text within which the ICC Statute should be interpreted and applied.

The Appeals Chamber has stated that when interpreting treaties, in-
cluding the ICC Statute, the purposes may be gathered from “the wider
aims of the law as may be gathered from its preamble and general tenor of
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the treaty”.

Operative articles are typically more detailed and thus have higher
rank than the preamble. The first three paragraphs of the preamble are more
moral and philosophical statements and do not set out prescriptive rules.
Similarly, the ninth and eleventh paragraphs do not have real prescriptive
significance. The remaining paragraphs are more prescriptive. To consider
the preamble would normally only be necessary in cases of doubt.

Doctrine: For the bibliography, see the final comment on the Preamble.

Author: Mark Klamberg.

U ICC, Situation in the Democratic Republic of the Congo, Appeals Chamber, Judgment on
the Prosecutor’s Application for Extraordinary Review of Pre-Trial Chamber I’s 31 March
2006 Decision Denying Leave to Appeal,13 July 2006, ICC-01/04-168, para. 33
(https://www.legal-tools.org/doc/a60023/).
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Commentary on the Law of the International Criminal Court: The Statute
Volume 1

Preamble: Unity

Conscious that all peoples are united by common bonds, their cul-
tures pieced together in a shared heritage, and concerned that this
delicate mosaic may be shattered at any time,

The affirmation in this paragraph is a way to highlight the importance of
cultures and the need for various peoples of the world to exercise respect
and tolerance for one another. The references to “common bonds” and
“shared heritage” recognize that humankind essentially is one despite dif-
ferences between societies.

Doctrine: For the bibliography, see the final comment on the Preamble.

Author: Mark Klamberg.
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Preamble

Preamble: Victims

Mindful that during this century millions of children, women and
men have been victims of unimaginable atrocities that deeply shock
the conscience of humanity,

The second preambular paragraph which has a reference to the millions of
victims of past atrocities is an effort to ensure that the memory of these
atrocities remain as a part of the collective human conscience.

Doctrine: For the bibliography, see the final comment on the Preamble.

Author: Mark Klamberg.
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Commentary on the Law of the International Criminal Court: The Statute
Volume 1

Preamble: Grave Crimes

Recognizing that such grave crimes threaten the peace, security
and well-being of the world,

The third preambular paragraph uses the term “grave crimes”, clarifying
that the “unimaginable atrocities” mentioned in paragraph 2 are not any
crimes. Paragraphs 4 and 9 use the similar term “the most serious crimes of
concern”, also to be found in Articles 1 and 5(1). The paragraph also men-
tions the values that international criminal law seeks to protect: peace, se-
curity and well-being of the world. This may be compared with the formula
“peace and security” throughout the UN Charter. The addition of “well-
being” was done to emphasize more than the narrow concept of security,
but also the distribution of basic resources.

Doctrine: For the bibliography, see the final comment on the Preamble.

Author: Mark Klamberg.
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Preamble

Preamble: Affirmation of Aims to Be Achieved

Affirming that the most serious crimes of concern to the interna-
tional community as a whole must not go unpunished and that
their effective prosecution must be ensured by taking measures at
the national level and by enhancing international cooperation,

The fourth preambular paragraph asserts the rule to fight against impunity,
an obligation repeated in the fifth and sixth preambular paragraphs. Alt-
hough this paragraph stresses the need for national measures at the national
level and international co-operation, it does not deal with the relationship
between the jurisdiction of the ICC and national jurisdictions. This matter
is instead dealt with in the tenth preambular paragraph, Articles 1 and 17.

Doctrine: For the bibliography, see the final comment on the Preamble.

Author: Mark Klamberg.
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Preamble: End of Impunity

Determined to put an end to impunity for the perpetrators of these
crimes and thus to contribute to the prevention of such crimes,

The fifth preambular paragraph is a continuation of the previous paragraph,
and deals with the aim to end impunity. It covers two functions of interna-
tional criminal law: both the aim of repressing crimes that have been perpe-
trated and the aim of preventing future crimes from happening.

Doctrine: For the bibliography, see the final comment on the Preamble.

Author: Mark Klamberg.
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Preamble: Duty of States

Recalling that it is the duty of every State to exercise its criminal
Jjurisdiction over those responsible for international crimes,

The sixth preambular paragraph reminds the States of their duty to exercise
criminal jurisdiction over those responsible for international crimes. It re-
fers to “international crimes” which may be interpreted as a broader con-
cept than the core crimes listed in Article 5. International crimes could also
include terrorism, piracy and drug offences. The preamble thus includes a
reminder for the states not to fight only core crimes but also other crimes in
their common interest.

Doctrine: For the bibliography, see the final comment on the Preamble.

Author: Mark Klamberg.
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Reaffirming the Purposes and Principles of the Charter of the
United Nations, and in particular that all States shall refrain from
the threat or use of force against the territorial integrity or political
independence of any State, or in any other manner inconsistent

Preamble: Reaffirmation of UN Charter
Purposes and Principles

with the Purposes of the United Nations,

The seventh paragraph of the Preamble reminds the States of the Purposes
and Principles of the Charter of the United Nations, in particular the obliga-
tions in Article 2(4) to refrain from the threat or use of force against the
territorial integrity or political independence of any State. Article 1 of the

UN Charter sets out the purposes of the United Nations:

1. To maintain international peace and security, and to that

end: to take effective collective measures for the preven-
tion and removal of threats to the peace, and for the sup-
pression of acts of aggression or other breaches of the
peace, and to bring about by peaceful means, and in con-
formity with the principles of justice and international
law, adjustment or settlement of international disputes or
situations which might lead to a breach of the peace;

2. To develop friendly relations among nations based on re-

spect for the principle of equal rights and self-
determination of peoples, and to take other appropriate
measures to strengthen universal peace;

. To achieve international co-operation in solving interna-

tional problems of an economic, social, cultural, or human-
itarian character, and in promoting and encouraging re-
spect for human rights and for fundamental freedoms for
all without distinction as to race, sex, language, or religion;
and

. To be a center for harmonizing the actions of nations in the

attainment of these common ends.

Article 2 of the UN Charter sets out the following principles:

The Organization and its Members, in pursuit of the Purposes
stated in Article 1, shall act in accordance with the following
Principles.
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1. The Organization is based on the principle of the sovereign
equality of all its Members.

2. All Members, in order to ensure to all of them the rights
and benefits resulting from membership, shall fulfil in
good faith the obligations assumed by them in accordance
with the present Charter.

3. All Members shall settle their international disputes by
peaceful means in such a manner that international peace
and security, and justice, are not endangered.

4. All Members shall refrain in their international relations
from the threat or use of force against the territorial integ-
rity or political independence of any state, or in any other
manner inconsistent with the Purposes of the United Na-
tions.

5. All Members shall give the United Nations every assis-
tance in any action it takes in accordance with the present
Charter, and shall refrain from giving assistance to any
state against which the United Nations is taking preventive
or enforcement action.

6. The Organization shall ensure that states which are not
Members of the United Nations act in accordance with
these Principles so far as may be necessary for the mainte-
nance of international peace and security.

The paragraph appears to be directed to States; “interests of peace”
arguably has less relevance for the Court’s activities. Article 16 affords dis-
cretion to consider questions of peace, but this is a responsibility of the UN
Security Council, not the Court.

Doctrine: For the bibliography, see the final comment on the Preamble.

Author: Mark Klamberg.
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Preamble: Non-Intervention

Emphasizing in this connection that nothing in this Statute shall be
taken as authorizing any State Party to intervene in an armed con-
flict or in the internal affairs of any State,

Even though the Court may deal with individual criminal responsibility for
acts committed in internal armed conflict, that does not mean that the Court
will intervene in the internal affairs of the concerned state or the armed
conflict. Moreover, the ICC Statute does not concern dispute settlement.

Doctrine: For the bibliography, see the final comment on the Preamble.

Author: Mark Klamberg.
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Preamble: A Permanent Independent Institution

Determined to these ends and for the sake of present and future
generations, to establish an independent permanent International
Criminal Court in relationship with the United Nations system,
with jurisdiction over the most serious crimes of concern to the in-
ternational community as a whole,

The ninth preambular paragraph reaftirms that the ICC is a permanent
court as opposed to the temporary character of the military tribunals in Nu-
remberg, Tokyo and the ad hoc tribunals for the former Yugoslavia and
Rwanda. The ICC is meant to address some of the complaints against its
predecessors, namely them being a form of “victors’ justice’ and the alleged
use of retroactive legislation. Although there is no specific provision con-
cerning the cessation of the ICC Statute, the parties could consent to termi-
nate the Statute in accordance with the relevant rules of the Vienna Con-
vention on the Law of Treaties.

Doctrine: For the bibliography, see the final comment on the Preamble.

Author: Mark Klamberg.
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Preamble: Complementarity

Emphasizing that the International Criminal Court established
under this Statute shall be complementary to national criminal ju-
risdictions,

The tenth preambular paragraph describes one of the main features of the
Court, namely that domestic criminal investigations and prosecutions have
priority over the ICC provided that such domestic proceedings are genuine.
This principle of complementarity may be contrasted with the jurisdictions
of the ad hoc tribunals who have primacy over national courts. The princi-
ple of complementarity is repeated in Article 1, and Article 17 provides a
more detailed standard.

Doctrine: For the bibliography, see the final comment on the Preamble.

Author: Mark Klamberg.
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Preamble: International Justice

Resolved to guarantee lasting respect for and the enforcement of
international justice,

The final preambular paragraph uses the broad term “international justice”,
but from the context it should be understood to mean ‘international crimi-
nal justice’. The ICC fills a gap. While the International Court of Justice
settles disputes between states, the ICC deals with individual criminal re-
sponsibility.

From this paragraph, it follows that international criminal justice in-

cludes the respect as well as the enforcement of international criminal law
at both the domestic and international level.

Doctrine:

1.

Tuiloma Neroni Slade and Roger S. Clark, “Preamble and Final Caus-
es”, in Roy S. Lee (ed.), The International Criminal Court: The Making
of the Rome Statute: Issues, Negotiations, Results, Kluwer Law Interna-
tional, The Hague, 1999, pp. 425-29 (https://www.legal-tools.org/
doc/d71078/).

Otto Triffterer, Morten Bergsmo and Kai Ambos, “Preamble”, in Otto
Triffterer and Kai Ambos (eds.), The Rome Statute of the International
Criminal Court: A Commentary, 3rd. ed., C.H. Beck/Hart/Nomos, Mu-
nich/Oxford/Baden-Baden, 2016, pp. 1-13. (https:/www.legal-
tools.org/doc/040751/).

William A. Schabas, The International Criminal Court: Commentary on
the Rome Statute, 2nd. ed., Oxford University Press, 2016, pp. 31-58
(https://www.legal-tools.org/doc/b7432¢/).

Eric David, “Preamble”, in Paul de Hert, Mathias Holvoet, Jean Flamme
and Olivia Struyven (eds.), Code of International Criminal Law and
Procedure, Annotated, Larcier Ghent/Brussels, 2013, pp. 7-10
(https://www.legal-tools.org/doc/3f10e0/).

Author: Mark Klamberg.
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Article 1

PART 1.
ESTABLISHMENT OF THE COURT

Article 1

General Remarks:

Article 1 synthesizes the main features of the architecture of the Interna-
tional Criminal Court, namely (i) its permanence (ii) jurisdiction ratione
materiae (iii) its relationship with national jurisdictions (complementarity).
This provision serves a dual function: it is a declaratory norm, not unlike
the Preamble, and, at the same time, it sets out a normative context for the
operation of the Court — each element is elaborated in more detail in subse-
quent provisions. The symbolic effect of Article 1 is not to be underesti-
mated.! While the Preamble is highly aspirational and answers the question
of why the international community created the Court, Article 1 is more
pragmatic and deals with the how question. Article 1 reflects the main
points of consensus that emerged during the lengthy process of negotiating
the creation of the ICC. It thus serves as a general reference point for the
situations when broader questions of policy or purposes arise. Therefore
Article 1 is not fully deprived of legal functionality.

Preparatory Works:

The first international criminal tribunal was proposed by the Treaty of Ver-
sailles, where the Allied and Associated Powers agreed to establish a “spe-
cial tribunal” to try the accused for a “supreme offence against internation-
al morality and the sanctity of treaties”.? This project never came to frui-
tion. The UN first recognized the need to establish an international criminal
court to prosecute crimes such as genocide in 1948, when the General As-
sembly passed a resolution adopting the Convention on the Prevention and
Punishment of the Crime of Genocide. At that time, the General Assembly
invited the International Law Commission “to study the desirability and

See William A. Schabas, The International Criminal Court: A Commentary on the Rome
Statute, 2nd. ed., Oxford University Press, 2016, p. 61 (https://www.legal-tools.org/
doc/b7432¢/), noting that Article 1 might well have been omitted from the ICC Statute, as it
adds little or nothing in terms of legal consequences.

Treaty of Peace between the Allied and Associated Powers and Germany, 28 June 1919,
Article 227 (https://www.legal-tools.org/doc/a64206/).
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possibility of establishing an international judicial organ for the trial of per-
sons charged with genocide”.’ Following the ILC’s conclusion that the es-
tablishment of an international court was both desirable and possible, the
General Assembly established a committee to that effect. The committee
presented a draft statute in 1951 and a revised draft statute in 1953.* The
matter was put on hold, however, until 1990 when the General Assembly
once again invited the ILC to return to its work on the draft statute, largely
promoted by the request of Trinidad and Tobago to find an effective mech-
anism to fight drug trafficking.’

Article 1 of the initial draft, presented by the Special Rapporteur
Doudou Thiam to the ILC in 1990 as a preliminary “questionnaire report”
with the purpose to offer the Commission some choices pertaining to the
establishment and jurisdiction of an international criminal court contained
two options:

VERSION A There is established an International Criminal
Court to try natural persons accused of crimes referred to in
the Code of Crimes against the Peace and Security of Man-
kind.

VERSION B There is established an International Criminal
Court to try natural persons accused of crimes referred to in
the Code of Crimes against the Peace and Security of Man-
kind, or other offences defined as crimes by the other interna-
tional instruments in force.®

Mr. Thiam showed preference for version B because it would have
conferred the broadest possible jurisdiction upon the court. He correctly
noted that the notion of an ‘international crime’ is broader than that of a
‘crime against peace and security of mankind’; thus, extending the jurisdic-

3 Prevention and Punishment of the Crime of Genocide, UN Doc. A/RES/260(II1)A, 9 De-
cember 1948 (https://www.legal-tools.org/doc/ceeSed/).

4 Report of the Committee, UN Doc. A/AC.48/4, Annex 1, 5 September 1951
(https://www.legal-tools.org/doc/f8df95/); Otto Triffterer and Michael Bohlander, “Article 1:
The Court”, in Otto Triffterer and Kai Ambos (eds.), The Rome Statute of the International
Criminal Court: A Commentary, 3rd. ed., C.H. Beck/Hart/Nomos, Munich/Oxford/Baden-
Baden, 2016, p. 16. (https://www.legal-tools.org/doc/040751/).

> Roy S. Lee, “Introduction: The Rome Conference and Its Contributions to International
Law” in R.S. Lee (ed.), The International Criminal Court: The Making of the Rome Statute,
Issues, Negotiations, Results, Kluwer Law International, 1999, p. 2.

6 Eighth Report on the Draft Code of Crimes against Peace and Security of Mankind by Mr.
Doudou Thiam, Special Rapporteur, UN Doc. A/CN.4/430 and Add.1, 20 July 1990, paras.
77-80 (‘Eighth Report, 1990°) (https://www.legal-tools.org/doc/1aff7e/).
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Article 1

tion of the court to other international crimes would have obviated the need
for establishing two parallel criminal jurisdictions (Eighth Report, 1990,
paras. 81-83; see also Schabas, 2016, pp. 12, 62). The ILC at that stage
only submitted general observations on the “questionnaire report”. It con-
sidered different options for the court’s future jurisdictional regime, but
highlighted a general major concern related to the possible curtailment of
state sovereignty.’

Three years later Doudou Thiam revised Article 1 as follows:

There is established an International Criminal Court whose ju-
risdiction and functioning shall be governed by the provisions
of the present Statute.

Thiam noted the selection of the word ‘criminal’ and not ‘penal’ to
emphasize that the Court does not concern itself with ordinary offences.?
The Working Group on a draft statute for an international criminal court
first changed ‘Court’ to “Tribunal’,’ (See also Schabas, 2016, p. 62) but re-
turned back to ‘Court’ in the final draft statute adopted in 1994."° The
Commission regarded this term more appropriate to reflect the permanent
nature of the institution. It further observed: “the term ‘court’ should be
used to refer to the entity as a whole, and that where specific functions are
intended to be exercised by particular organs [...] this would be specifical-
ly stated” (Draft Statute, 1994, p. 27). Contemporaries note that the 1994
ILC Draft Statute was more timid than the ICC Statute, eventually adopted
in 1998, but also that it already contained a number of key features of the
future court.!" For example, the Preamble contained one of the first refer-
ences to complementarity:

Report of the International Law Commission on the work of its 42nd session (1 May-20 July
1990), UN Doc.A/45/10, 20 July 1990, para. 119 (https://www.legal-tools.org/doc/f1e856/).
Eleventh Report on the Draft Code of Crimes against Peace and Security of Mankind by Mr.
Doudou Thiam, Special Rapporteur, UN Doc. A/CN.4/449 and Corr.1, 25 March 1995, para.
19 (https://www.legal-tools.org/doc/7cc5dc/).

Revised report of the Working Group on the draft statute for an International Criminal
Court, UN Doc. A/CN.4/L.490 and Add.1, 19 July 1993, p. 101 (https://www.legal-tools.org/
doc/421b09/).

“Draft Statute for an International Criminal Court with commentaries”, in Yearbook of the
International Law Commission, Vol. 2, UN Doc. A/CN.4/SER.A/1994/Add.l (Part 2), 22 Ju-
ly 1994 (‘Draft Statute, 1994”) (https://www.legal-tools.org/doc/390052/).

James Crawford, “The Work of the International Law Commission”, in Antonio Cassese,
Paola Gaeta and John R.W.D. Jones (eds.), The Rome Statute of the International Criminal
Court: A Commentary, Oxford University Press, 2002, pp. 23-34.
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Emphasizing further that such a court is intended to be com-
plementary to national criminal justice systems in cases where
such trial procedures may not be available or may be ineffec-
tive (Draft Statute, 1994, p. 27).

Suggestions to introduce additional elements to the text of Article 1
began to emerge during the work of the Preparatory Committee established
by the UN General Assembly in December 1995 with the purpose of pro-
ducing a consolidated text to be considered at a diplomatic conference to
be held later.”> A number of proposals were considered. One of the pro-
posals was to include into Article 1 an express mentioning of the principle
of complementarity by adding the phrase “which shall be complementary
to national criminal justice systems” after the word ‘Court’.!’® The other
proposal by Norway added a reference to the “most serious crimes”.'* The
Preparatory Committee incorporated both proposals into the final draft.'
The text of Article 1 now reads as follows:

There is established an International Criminal Court (“the
Court”), which shall have the power to bring persons to justice
for the most serious crimes of international concern, and
which shall be complementary to national criminal jurisdic-
tions. Its jurisdiction and functioning shall be governed by the
provisions of this Statute.

The reference to complementarity was included to “meet certain con-
cerns about the symbolism and image of the very first article of the Stat-
ute”. 16

The reference to ‘persons’ stirred debate due to an unresolved con-

cern about the Court’s jurisdiction over legal persons, or corporate entities
— a question decided only during the final conference in Rome (Committee

12 Adriaan Bos, “From the International Law Commission to the Rome Conference (1994—

1998)”, in Cassese and Gaeta (eds.), 2002, pp. 35-65.

Report of the Preparatory Committee on the Establishment of an International Criminal
Court, Volume II, UN Doc. A/51/22(SUPP), 14 September 1996, p. 3 (‘Compilation of Pro-
posals, 1996°) (https://www.legal-tools.org/doc/03b284/).

4 Proposal submitted by Norway, UN Doc. A/AC.249/1998/WG.8/DP.1, 24 March 1998
(https://www.legal-tools.org/doc/629¢9¢/).

Report of the Preparatory Committee on the Establishment of the International Criminal
Court, 14 April 1998, UN Doc. A/CONF.183/2/Add.1, p. 10 (https://www.legal-tools.org/
doc/816405/).

16 Committee of the Whole: Summary Record of the 1st Meeting, UN Doc.
A/CONF.183/C.1/SR.1, 20 November 1998, para. 10 (‘Committee of the Whole, 1st Meet-
ing’) (https://www.legal-tools.org/doc/2627ec/).
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Article 1

of the Whole, 1st Meeting, paras. 46 and 95, 101, 106; see also Schabas,
2016, p. 63).

Cuba expressed concerns about the vagueness of the phrase “the
most serious crimes of international concern”, which led to the addition of
the words “as referred to in this Statute”'’ (see also Schabas, 2016, p. 63).
Finally, the text was sent to the Drafting Committee, which added a refer-
ence to “permanent institution” in line with one of the earlier proposals
considered by the Preparatory Committee (Compilation of Proposals, 1996,
p- 3). This term was transplanted into Article 1 from the proposed Article 4
of the 1994 ILC Draft Statute, dealing with the status and legal capacity of
the Court, because it was felt to be a better fit for Article 1 (Triffterer and
Bohlander, 2016, p. 18).

Doctrine: For the bibliography, see the final comment on Article 1.

Author: Marina Aksenova.

17 Committee of the Whole: Summary Record of the 6th Meeting, UN Doc.
A/CONF.183/C.1/SR.6, 20 November 1998, para. 4 (https://www.legal-tools.org/
doc/244429/).
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Article 1: Establishment

An International Criminal Court (“the Court”) is hereby estab-
lished.

The word ‘hereby’ refers to the mode of the International Criminal Court’s
creation as a treaty-based court. The Draft Statute prepared by the Commit-
tee in 1951, and its revised 1953 version, used the wording “[there is] es-
tablished”, which allowed for different modes of establishment by virtue of
a treaty, resolutions by the UN Security Council or the UN General Assem-
bly and other ways. ‘[There is]” was thus seen as referring to aspects out-
side the document itself.! The 1994 ILC Draft Statute leaned towards this
more neutral wording to avoid limiting its possibilities too early (Triffterer
and Bohlander, 2016, p. 17). Since then all the relevant documents by the
Preparatory Committee contained both versions, until the Rome Confer-
ence decided on a more narrow ‘hereby’ wording (p. 17).

The Court is established not from the date of the adoption of the
Statute on 17 July 1998 by the Rome Conference but from the date of its
entry into force on 1 July 2002 according to Article 126.

The term “Court” is not always used consistently in the Statute.? Ar-
ticle 1 refers to ‘Court’ as shorthand for the International Criminal Court.
Article 34 describes “organs of the Court”, which also appears to be the
understanding in Articles 2 and 16, while Article 44(4) distinguishes be-
tween the “Court” and “organs of the Court” (Schabas, 2016, p. 65). In
several provisions of the ICC Statute, the term ‘Court’ is used to refer only
to Chambers or judges. For example, Article 15(4) speaks of “determina-
tions by the Court with regard to the jurisdiction and admissibility of a
case” — a task performed only by the Chambers. Similarly, Articles 17(1),
19(4) and 19(8) also use the term ‘Court’ which implies the Chambers, or
judges.

1 Otto Triffterer and Michael Bohlander, “Article 1: The Court”, in Otto Triffterer and Kai
Ambos (eds.), The Rome Statute of the International Criminal Court: A Commentary, 3rd.
ed., C.H. Beck/Hart/Nomos, Munich/Oxford/Baden-Baden, 2016, p. 16. (https://www.legal-
tools.org/doc/040751/).

William A. Schabas, The International Criminal Court: A Commentary on the Rome Statute,
2nd. ed., Oxford University Press, 2016, p. 65 (https://www.legal-tools.org/doc/b7432¢/).
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Doctrine: For the bibliography, see the final comment on Article 1.

Author: Marina Aksenova.
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Article 1: A Permanent Institution
It shall be a permanent institution [...]

The ICC is a permanent court as opposed to the temporary character of the
military tribunals in Nuremberg, Tokyo and the ad hoc tribunals for the
former Yugoslavia and Rwanda. Although there is no specific provision
concerning the cessation of the ICC Statute, the parties could consent to
terminate the Statute in accordance with the relevant rules of the Vienna
Convention on the Law of Treaties.

The preference for a permanent court emerged in the discussions of
the ILC 1994 Draft Statute as many members of the Commission viewed
permanence of the institution as a guarantee for independence and impar-
tiality of the judges. This position is clear from the ILC commentary to Ar-
ticle 10 of the 1994 ILC Draft Statute, entitled “Independence of the Judg-

(LN |

es”.
Doctrine: For the bibliography, see the final comment on Article 1.

Author: Marina Aksenova.

I Draft Statute for an International Criminal Court with commentaries, in Yearbook of the

International Law Commission, Vol. 2, UN Doc. A/CN.4/SER.A/1994/Add.1 (Part 2), 22 Ju-
ly 1994, p. 32 (https://www.legal-tools.org/doc/390052/).
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Article 1: Power to Exercise Its Jurisdiction

power to exercise its jurisdiction over persons for the most serious
crimes of international concern, as referred to in this Statute

The wording ‘persons’ implies that the Court only has jurisdiction over
natural persons. There is no direct reference to ‘natural’ in Article 1, but
such conclusion follows from other articles.! Consequently, the ICC’s ju-
risdiction applies only to individuals (Articles 1 and 25(1)) over the age of
eighteen (Article 26) regardless of their official capacity under domestic
law (Article 27).2

Doctrine: For the bibliography, see the final comment on Article 1.

Author: Marina Aksenova.

Adriaan Bos, “From the International Law Commission to the Rome Conference (1994—
1998)”, in Antonio Cassese, Paola Gaeta and John R.W.D. Jones (eds.), The Rome Statute of
the International Criminal Court: A Commentary, Oxford University Press, 2002, p. 41.

M. Cherif Bassiouni, Introduction to International Criminal Law. Second Revised Edition,
Martinus Nijhoff Publishers, Dordrecht, 2012, p. 660.
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Article 1: Most Serious Crimes
of International Concern

for the most serious crimes of international concern, as referred to
in this Statute

The Court’s power is limited by the jurisdiction conferred to it. This means
that it only has jurisdiction over the crimes listed in Article 5, which uses a
slightly different wording referring to core international crimes — “most
serious crimes of concern to international community as a whole”.

The Court’s limited jurisdiction follows from the position widely
shared by many delegations during the preparation of the ICC Statute that
the subject-matter jurisdiction of the Court was to be restricted in scope
and that the drafting committee should not undertake a progressive devel-
opment of law.!

Doctrine: For the bibliography, see the final comment on Article 1.

Author: Marina Aksenova.

1 Adriaan Bos, “From the International Law Commission to the Rome Conference (1994—
1998)”, in Antonio Cassese, Paola Gaeta and John R.W.D. Jones (eds.), The Rome Statute of
the International Criminal Court: A Commentary, Oxford University Press, 2002, p. 41.
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Article 1: Complementary
to National Criminal Jurisdictions

complementary to national criminal jurisdictions.

The Court is complementary to national criminal jurisdictions. The princi-
ple of complementarity is not defined in Article 1 but is addressed in para-
graph 10 of the Preamble and Article 17. Article 17 entitled “Issues of Ad-
missibility” refers to Article 1 in its first part, which reads as follows:
“Having regard to paragraph 10 of the Preamble and article 1, the Court
shall determine that a case is inadmissible where [...]”.

One of the principal concerns of many states during the preparation
of the ICC Statute was to maintain and preserve national criminal jurisdic-
tion. Among the most challenging issues was therefore to find a way to
supplement the exercise of national jurisdiction.! Complementarity was
found to be the solution: the ICC acts only when national courts are ‘unable
and unwilling’ to perform their tasks.

The issue of complementarity is to be distinguished from the ques-
tions of acceptance of jurisdiction and referrals to the Court under Articles
12 and 13. A UN Security Council referral does not imply that the ICC
conducts no complementarity assessment. In the case of A/ Senussi pertain-
ing to the situation in Libya, the Court rendered the case inadmissible fol-
lowing the referral by the Security Council.?

The term ‘positive complementarity’ has been much in use in recent
years and refers to the Court’s efforts to promote capacity building and
domestic compliance (especially after the Kampala Review Conference). It
may be conceptualized as a second pillar of the broader principle, the first
one dealing strictly with admissibility assessment. ‘Positive complementa-
rity’ is achieved via different routes including outreach activities, adjusting
prosecutorial strategy, promoting States’ engagement, involving civil socie-
ty and consolidating academic efforts to this effect.> Fostering positive

1 Roy S. Lee, “Introduction: The Rome Conference and Its Contributions to International
Law” in R.S. Lee (ed.), The International Criminal Court: The Making of the Rome Statute,
Issues, Negotiations, Results, Kluwer Law International, 1999, p. 27.

2 ICC, Prosecutor v. Saif Al-Islam Gaddafi and Abdullah Al-Senussi, Appeals Chamber,
Judgment, ICC-01/11-01/11 ICC, 24 July 2014 (https://www.legal-tools.org/doc/ef20c7/).

3 Morten Bergsmo, Olympia Bekou and Annika Jones, “Complementarity After Kampala:
Capacity Building and the ICC’s Legal Tools”, in Goettingen Journal of International Law,
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change from within the affected communities appears to be one of the key
objectives for the ICC given its limited resources and overall legitimacy
challenges posed by international intervention.*

The ICC Statute makes no provision on the Court’s relationship with
other international or hybrid criminal courts. It is however doubtful that
one could simply apply the principle of complementarity to the matter
(Triffterer and Bohlander, 2016, p. 20).

Doctrine: For the bibliography, see the final comment on Article 1.

Author: Marina Aksenova.

2010, vol. 2, no. 2, p. 793; see also Philipp Ambach, “A Look Towards the Future — the ICC
and ‘Lessons Learnt’”, in Carsten Stahn (ed.), The Law and Practice of the International
Criminal Court, Oxford University Press, 2016, p. 1281.

4 Compare with Otto Triffterer and Michael Bohlander, “Article 1: The Court”, in Otto
Triffterer and Kai Ambos (eds.), The Rome Statute of the International Criminal Court: A
Commentary, 3rd. ed., C.H. Beck/Hart/Nomos, Munich/Oxford/Baden-Baden, 2016, p. 20.
(https://www.legal-tools.org/doc/040751/).
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Article 1

Article 1: Jurisdiction and Functioning of the Court

The jurisdiction and functioning of the Court shall be governed by
the provisions of this Statute.

This last phrase establishes the primacy of the ICC Statute in governing the
operation of the Court. This statement emphasizes the view, widely shared
by most delegations during the drafting of the Statute, that the proposed
Court should be established as an independent judicial body by means of a
multilateral treaty.!

This position is confirmed in Article 21 dealing with applicable law,

which places the Statute, Elements of Crimes and its Rules of Procedure
and Evidence at the top of the hierarchy of legal sources at the ICC.

Doctrine:

1.

William A. Schabas, The International Criminal Court: A Commentary
on the Rome Statute, 2nd. ed., Oxford University Press, 2016, pp. 61-66
(https://www.legal-tools.org/doc/b7432e)/.

Otto Triffterer and Michael Bohlander, “Article 1: The Court”, in Otto
Triffterer and Kai Ambos (eds.), The Rome Statute of the International
Criminal Court: A Commentary, 3rd. ed., C.H. Beck/Hart/Nomos, Mu-
nich/Oxford/Baden-Baden, 2016, pp. 15-21. (https://www.legal-
tools.org/doc/040751/).

. Roy S. Lee, “Introduction: The Rome Conference and Its Contributions

to International Law”, in Roy S. Lee (ed.), The International Criminal
Court: The Making of the Rome Statute, Issues, Negotiations, Results,
Kluwer Law International, 1999, pp. 1-39 (https://www.legal-tools.org/
doc/d71078/).

Adriaan Bos, “From the International Law Commission to the Rome
Conference”, in Antonio Cassese, Paola Gaeta and John R.W.D. Jones
(eds.), The Rome Statute of the International Criminal Court: A Com-
mentary, Oxford University Press, 2002, pp. 35-65 (https://www.legal-
tools.org/doc/01addc/).

Adriaan Bos, “From the International Law Commission to the Rome Conference (1994—
1998)”, in Antonio Cassese, Paola Gaeta and John R.W.D. Jones (eds.), The Rome Statute of
the International Criminal Court: A Commentary, Oxford University Press, 2002, p. 40
(https://www.legal-tools.org/doc/01addc/).
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5.

James Crawford, “The Work of the International Law Commission”, in
Cassese et al. (eds.), 2002, pp. 23-34.

. Micaela Frulli, “Jurisdiction rationae personae”, in Cassese ef al. (eds.),

2002, pp. 527-541.

Luigi Condorelli and Santiago Villalpando, “Referral and Deferral by
the Security Council”, in Cassese et al. (eds.), 2002, p. 637.

. John T. Holmes, “Complementarity: National Courts versus the I[CC”, in

Cassese et al. (eds.), 2002, pp. 667-668, 671-672.

. Morten Bergsmo, Olympia Bekou, Annika Jones, “Complementarity

After Kampala: Capacity Building and the ICC’s Legal Tools”, in
Goettingen Journal of International Law, 2010 vol. 2, no. 2, pp. 791—
811 (https://www.legal-tools.org/doc/067928/).

10. Philipp Ambach, “A Look Towards the Future — the ICC and ‘Lessons

11.

Learnt” in Carsten Stahn (ed.), The Law and Practice of the Interna-
tional Criminal Court, Oxford University Press, 2016, pp. 1277-1295
(https://www.legal-tools.org/doc/a940e9/).
M. Cherif Bassiouni, /ntroduction to International Criminal Law: Sec-
ond Revised [Edition, Martinus Nijhoff, 2012, p. 660
(https://www.legal-tools.org/doc/e24181/).

Author: Marina Aksenova.
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Article 2

Article 2: Relationship of the Court
with the United Nations

The Court shall be brought into relationship with the United Na-
tions through an agreement to be approved by the Assembly of
States Parties to this Statute and thereafter concluded by the Presi-
dent of the Court on its behalf.

General Remarks:

As the Court is established by way of multilateral treaty it is an entirely
separate institution vis-a-vis the UN. The International Criminal Court de-
rives its power and authority from a treaty and not from the UN. As such
the ICC is an independent international organization. However, the Court is
a part of an international system where the United Nations is at the centre.
There is a need to co-ordinate the responsibility of the United Nations to
maintain peace and security with the Court’s judicial role. This requires a
structural link between the two institutions. Article 2 deals with the overall
relationship between the Court and the United Nations. More specific mat-
ters are dealt with in other provisions. The Security Council can give the
Court jurisdiction and trigger proceedings pursuant to Article 13(b). Article
16 provides that the Security Council may suspend or defer proceedings.
The International Court of Justice, the principal judicial organ of the United
Nations, may have a role according to Article 119(2) in settling disputes
between States Parties. Finally, Article 115(b) provides that the United Na-
tions may provide funds to the Court, subject to the approval of the General
Assembly, in particular in relation to the expenses incurred due to Article
13(b) referrals by the Security Council.

Preparatory Works:

When the ILC in 1994 drafted its “Draft Statute for an International Crimi-
nal Court” there was an understanding that it would be an international
criminal court established by a multilateral treaty separate from the UN and
thus these organisations had to be brought into relationship with each other
by an agreement. Draft Article 2 reads as follows:

The President, with the approval of the States parties to this
Statute (“States parties”), may conclude an agreement estab-
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lishing an appropriate relationship between the Court and the
United Nations.!

Draft Article 2 of the ILC draft statute was not uncontroversial. Other
alternatives were considered, including a) amending the UN Charter mak-
ing the Court a principal organ of the organisation, similar to the ICJ; b)
adoption of a resolution by the UN General Assembly and/or the Security
Council.?

Analysis:

On 4 October 2004 the Negotiated Relationship Agreement between the
International Criminal Court and the United Nations was adopted and en-
tered into force.’ Pursuant to Article 2 of the ICC Statute and reiterated in
Article 23 of the agreement, the agreement was approved by the Assembly
of States Parties on behalf of the ICC and the UN General Assembly. It dif-
fers in many relevant aspects from previous relationship agreements be-
tween the UN and other international organizations such as the Internation-
al Atomic Energy Agency, the International Tribunal for the Law of the Sea
or others (see Ambach, 2016, p. 30). The agreement is divided into four
sections.

The first section contains general provisions (Articles 1-3), including
the purpose of the agreement, principles governing the relationship be-
tween the ICC and the UN and the main obligations of the two parties.

The second section of the agreement deals with institutional relations
and covers issues such as reciprocal representation (Article 4), exchange of
information (Article 5), reports to the UN (Article 6), proposal from the
Court for items for consideration at the UN (Article 7), personal arrange-
ments (Article 8), administrative co-operation (Article 9), services and fa-
cilities (Article 10), access to the UN Headquarters (Article 11), laissez-
passer (Article 12), financial matters (Article 13) and other agreements
(Article 14).

' Draft Statute for an International Criminal Court with commentaries, in Yearbook of the
International Law Commission, Vol. 2, UN Doc. A/CN.4/SER.A/1994/Add.l (Part 2), 22 Ju-
ly 1994, p. 27 (https://www.legal-tools.org/doc/390052/).

2 See Philipp Ambach, “Article 2: Relationship of the Court with the United Nations”, Otto
Triffterer and Kai Ambos (eds.), The Rome Statute of the International Criminal Court: A
Commentary, 3rd. ed., C.H. Beck/Hart/Nomos, Munich/Oxford/Baden-Baden, 2016, p. 25.
(https://www.legal-tools.org/doc/040751/).

3 Negotiated Relationship Agreement Between the International Criminal Court and the Unit-
ed Nations, 4 October 2004 (https://www.legal-tools.org/doc/5edc7c/).
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Article 2

The third section of the agreement turns to co-operation and judicial
assistance and contains several provisions that may be of significant practi-
cal relevance. Article 15 of the agreement provides that the United Nations
undertakes to co-operate with the Court and to provide to the Court such
information or documents as the Court may request pursuant to Article
87(6) of the ICC Statute. Article 16 concerns the testimony of UN officials
in court proceedings. Article 17 of the agreement addresses three different
instances of interaction between the Court and the UN Security Council: (i)
referrals from the Security Council to the Court pursuant to Article 13(b) of
the ICC Statute; (ii) Security Council deferral of investigation or prosecu-
tion under Article 16 of the ICC Statute and notifications under Article
87(5)(b) or (7) of the ICC Statute on failure by states to co-operate. Article
18 of the agreement deals with co-operation between the UN and the Office
of the Prosecutor. If the Court seeks to exercise its jurisdiction over a per-
son suspected for ICC Statute crimes and that person enjoys privileges and
immunities according to the Convention on the Privileges and Immunities
of the United Nations, the UN undertakes pursuant to Article 19 of the
agreement to co-operate fully with the Court and to take all necessary
measures to allow the Court to exercise its jurisdiction, in particular by
waiving any privileges and immunities. Article 20 protects the confidential-
ity of documents and information that the UN has obtained from States or
other actors and the UN will only disclose such documents and information
to the Court with the consent of the originator.

The fourth and final section of the agreement address issues of ad-

ministrative nature, including supplementary arrangements, amendments
and entry into force of the agreement.

Cross-references:
Articles 13(b), 16 and part 12.

Doctrine:

1. Luigi Condorelli and Santiago Villalpando, in Antonio Cassese, Paola
Gaeta and John R.W.D. Jones (eds.), The Rome Statute of the Interna-
tional Criminal Court: A Commentary, Oxford University Press, 2002,
pp- 219-34 (https://www.legal-tools.org/doc/01addc/).

2. William A. Schabas, The International Criminal Court: A Commentary
on the Rome Statute, 2nd. ed., Oxford University Press, 2016, pp. 67-91
(https://www.legal-tools.org/doc/b7432¢/).
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3. Philipp Ambach, “Article 2: Relationship of the Court with the United
Nations”, in Otto Triffterer and Kai Ambos (eds.), The Rome Statute of
the International Criminal Court: A Commentary, 3rd. ed., C.H.
Beck/Hart/Nomos, Munich/Oxford/Baden-Baden, 2016, pp. 22-40.
(https://www.legal-tools.org/doc/040751/).

Author: Mark Klamberg.
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Article 3

Article 3(1)

Seat of the Court
1. The seat of the Court shall be established at The Hague in the
Netherlands (“the host State”).

Domestic laws and regulations of the host State do apply within ICC prem-
ises unless the parties have contracted otherwise. However, such laws and
regulations cannot be enforced by that State without the ICC waiving its

relevant immunity in that case.

Doctrine: For the bibliography, see the final comment on Article 3.

Author: Mark Klamberg.
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Article 3(2)

2. The Court shall enter into a headquarters agreement with the
host State, to be approved by the Assembly of States Parties and
thereafter concluded by the President of the Court on its behalf.

In contrast to the International Criminal Tribunal for the former Yugoslavia
and the International Criminal Tribunal for Rwanda the ICC is not an organ
of the United Nations. Therefore, the General Convention of Privileges and
Immunities of the UN of 1946 does not apply and thus a similar general
agreement is necessary.! Other articles relevant to the Host State Agree-
ment include Articles 48 and 103. On 19 November 2002 the Registrar of
the Court and the Ministry of Foreign Affairs of the Kingdom of the Neth-
erlands exchanged Notes embodying an interim agreement between the
ICC and the Kingdom of the Netherlands concerning the headquarters of
the Court. The arrangements will continue to apply until the entry into
force of the Headquarters Agreement.?

Cross-references:
Articles 48 and 103.

Doctrine: For the bibliography, see the final comment on Article 3.

Author: Mark Klamberg.

' Convention on the Privileges and Immunities of the United Nations, 13 February 1946
(https://www.legal-tools.org/doc/cc71al/).

2 Headquarters Agreement between the International Criminal Court and the Host State, 1
March 2008, ICC-BD/04-01-08 (https://www.legal-tools.org/doc/45¢340/).
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Article 3

Article 3(3)

3. The Court may sit elsewhere, whenever it considers it desirable,
as provided in this Statute.

It is possible for the Court to sit outside The Hague. According to Article
38(3)(a) it shall be for the Presidency to take decisions to arrange for sitting
outside the Court.

Cross-reference:
Article 38(3)(a).

Doctrine:

1.

Adrian Bos, in Antonio Cassese, Paola Gaeta and John R.W.D. Jones
(eds.), The Rome Statute of the International Criminal Court: A Com-
mentary, Oxford University Press, 2002, pp. 19-22 (https://www.legal-
tools.org/doc/01addc/).

. Gerhard A.M. Strijards and Robert O. Harmsen, in Otto Triffterer and

Kai Ambos (eds.), The Rome Statute of the International Criminal
Court: A Commentary, 3rd. ed., C.H. Beck/Hart/Nomos, Mu-
nich/Oxford/Baden-Baden, 2016, pp. 41-102. (https://www.legal-
tools.org/doc/040751/).

Author: Mark Klamberg.
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Article 4

Article 4
Legal Status and Powers of the Court

General Remarks:

International institutional law does not contain a definite set of criteria by
which to identify an international organization. Features that are commonly
expected to be present include: the creation through an international
agreement or other international instrument, having at least one organ with
a will of its own, and being established under international law. Sometimes
also the possession of international legal personality is mentioned as a sep-
arate criteria,' as well as the capacity to conclude treaties.?

Atrticle 4 deals with the nature of the ICC as an international actor. It
addresses two of the most fundamental (and intertwined) features that as-
sert an institution as an international legal subject and define the extent of
the activities of that subject: the possession of legal personality and the ex-
ercise of powers. As an institution the ICC displays a dual nature. The ICC
is both a judicial entity and an international organization.’

Ever since the Reparation for Injuries case before the International
Court of Justice, it has been unquestionable that international organizations
can also be international legal subjects.* Express assertion of legal person-
ality is not a prerequisite for the acquisition of legal personality under in-
ternational law. Nor can a set of prerequisites be identified by which to ac-
quire international legal personality. Instead, a more pragmatic approach
has been applied. As the ICJ concluded in respect of the United Nations,

' Henry G. Schermers and Niels M. Blokker, International Institutional Law: Unity within

Diversity, Martinus Nijhoff, Leiden, 2003, pp. 21-37; Titles and texts of the draft articles on
Responsibility of States for internationally wrongful acts adopted by the Drafting Commit-
tee on second reading UN Doc. A/CN.4/L.602/Rev.l, 26 July 2001, Article 2
(https://www.legal-tools.org/doc/8f3cal/).

Vienna Convention on the Law of Treaties between States and International Organizations
or between International Organizations, 21 March 1986, Not yet in force, Article 6
(https://www.legal-tools.org/doc/760ef5/).

Independent Expert Review, “Review of the International Criminal Court and the Rome
Status  System, Final Report”, 30 September 2020 (https://www.legal-tools.org/
doc/cv19d5/).
ICJ, Reparation for injuries suffered in the service of the United Nations, Advisory Opinion,
11 April 1949, ICJ Reports, p. 179 (‘ICJ, 11 April 1949°) (https://www.legal-tools.org/
doc/f263d7/).
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when an organization “was intended to exercise and enjoy, and is in fact
exercising and enjoying, functions and rights which can only be explained
on the basis of the possession of [...] international legal personality”, the
legal personality of the organization is confirmed (ICJ, 11 April 1949).5

As to the question of legal powers, Article 4 defines both the func-
tional and territorial scope of the powers of the ICC. The totality of the
powers of an international organization is a sum of the explicitly granted
powers and those non-express powers that are conferred upon it: “The
powers conferred on international organizations are normally the subject of
an express statement in their constituent instruments. Nevertheless, the ne-
cessities of international life may point to the need for organizations, in
order to achieve their objectives, to possess subsidiary powers [...] known
as ‘implied’ powers”.¢

In respect of judicial bodies the non-express powers are commonly
characterized as inherent powers or inherent jurisdiction.” Whereas implied
powers are derived from a perceived necessity for the performance of func-
tions or attainment of objectives, the bulk of inherent powers of institutions
are of a customary nature. As soon as an institution comes into existence,
the logic is, it will enjoy all of these powers.® However, while a distinction
between implied and inherent powers can be upheld in principle, a separa-
tion of the two categories of non-express powers may be difficult to uphold
in practice. For example in respect of international arbitral tribunals it has
been noted that even if a distinction can be made between powers implied
by the parties” agreement and the rules and laws governing the arbitration,
discretionary powers over procedure, and inherent powers necessary to
preserve jurisdiction, maintain the integrity of proceedings, and render an

See also Jan Klabbers, An Introduction to International Institutional Law, Cambridge Uni-
versity Press, 2009, p. 50.

6 1ICJ, Legality of the Use by a State of Nuclear Weapons in Armed Conflict, Advisory Opin-
ion, 8 July 1996, ICJ Reports, para. 25 (https://www.legal-tools.org/doc/691b47/).

For example, ICC, Prosecutor v. Katanga, Presidency, Decision on ‘Defence Application for
Reconsideration of the Presidency “Decision pursuant to article 108(1) of the Rome Stat-
ute”” (ICC-01/04-01/07-3821-Red), 26 June 2019, ICC-01/04-01/07-3833, para. 27
(https://www.legal-tools.org/doc/53f619/).

Finn Seyersted, Common Law of International Organizations, Martinus Nijhoff, Leiden,
2008, p. 35.
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Article 4

enforceable award, these categories potentially overlap.® Occasionally, the
ICC seems to use the two concepts interchangeably. !

Doctrine: For the bibliography, see the final comment on Article 4.

Author: Viljam Engstrom.

9

International Law Association, Committee on Commercial Arbitration, “Inherent and Im-
plied Powers of International Arbitral Tribunals”, Annex to Resolution no. 4/2016, 7th Con-
ference, 7-11 August 2016.

For example, ICC, Pre-Trial Chamber II, Decision on a Request for Reconsideration or
Leave to Appeal the “Decision on the ‘Request for review of the Prosecutor's decision of 23
April 2014 not to open a Preliminary Examination concerning alleged crimes committed in
the Arab Republic of Egypt’™, 22 September 2014, ICC-RoC46(3)-01/14-5, para. 6
(https://www.legal-tools.org/doc/7ced5a/).
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Article 4(1): International Legal Personality
The Court shall have international legal personality.

The design and functions of the ICC confirm its status as an international
legal person and as an international organization. The ICC is established
through an international treaty, it has separate organs the will of which is
independent from individual state parties (Article 34 and Article 112), and
it has powers to conclude international agreements. The Statute confers
upon the Court the powers to conclude an agreement with the UN (Article
2),! a headquarters agreement (Article 3),? an agreement on privileges and
immunities (Article 48),° and ad hoc agreements with non-party states (Ar-
ticle 87(5)(a)). The powers of the Court to conclude agreements are not
even limited to these instances but extended to the conclusion of a variety
of agreements with state parties, non-party states, and international institu-
tions (the ICC has entered into agreements for example with the EU, the
Red Cross, and the Organisation internationale de la Francophonie).*

The express inclusion in the constituent instrument of a provision
granting international legal personality is a rarity among international or-
ganizations. It could also be thought of as superfluous given that the per-
formance of functions and exercise of powers confirms the existence of an
independent will and a capacity to act at the international level. The ex-
press confirmation of the international legal personality of the Court is
however an expression of the consensus that was reached during the draft-
ing process on establishing the ICC as an independent international organi-

' Negotiated Relationship Agreement between the International Criminal Court and the Unit-
ed Nations, 20 August 2004, A/58/874 (https://www.legal-tools.org/doc/9432c6/).

2 Headquarters Agreement between the International Criminal Court and the Host State, 1
March 2008, ICC-BD/04-01-08 (https://www.legal-tools.org/doc/45¢340/).

3 Agreement on the Privileges and Immunities of the International Criminal Court, 9 Septem-
ber 2002, ICC-ASP/1/3 (‘Agreement on the Privileges and Immunities of the ICC’)
(https://www.legal-tools.org/doc/6eefbc/).

4 Agreement between the International Criminal Court and the European Union on Coopera-
tion and Assistance, 10 April 2006, ICC-PRES/01-01-06 (https://www.legal-tools.org/
doc/4e8ela/); Agreement between the International Criminal Court and the International
Committee of the Red Cross on Visits to Persons deprived of Liberty Pursuant to the Juris-
diction of the International Criminal Court, 13 April 2006, ICC-PRES/02-01-06
(https://www.legal-tools.org/doc/fe9881/). Agreements on enforcement of sentences have
been concluded with several state parties. See the Official Journal of the Court.
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Article 4

zation rather than as a UN organ.’ The Agreement on the Privileges and
Immunities of the International Criminal Court further confirms both the
international and national legal personality of the ICC (Agreement on the
Privileges and Immunities of the ICC, Article 2).

Legal personality indicates a capacity of possessing international
rights and duties, but no specific powers (nor the scope of powers) can be
derived from the possession of personality as such. This is the essential dif-
ference between states and organizations as legal subjects.® This also means
that the legal personality of the Court does not automatically grant it par-
ticular jurisdiction. Instead, the conditions for the exercise of the Court’s
jurisdiction are set out, first and foremost, in Articles 11, 12, 13, 14 and 15
of the Statute.”

The differences between states and organizations as legal subjects al-
so affects the scope of their duties. In this respect Trial Chamber II has not-
ed that the ICC is not able to implement the non-refoulement principle — a
customary principle binding the Court due to its international legal person-
ality — within its ordinary meaning.?

As no particular legal powers are bestowed upon an organization
merely due to the possession of legal personality, the practical importance
of that status rather follows from the obligation that is created for states to
recognize the ICC as an autonomous actor. Member states hereby have a
duty for example to recognize the binding effect of treaties concluded by
the ICC, as well as to grant immunities to the Court.’ Pre-Trial Chamber [
has noted that the objective legal personality of the Court means that, under

> William A. Schabas, The International Criminal Court: A Commentary on the Rome Statute,

2nd. ed., Oxford University Press, 2016, p. 103 (https://www.legal-tools.org/doc/b7432¢/).

ICJ, Reparation for injuries suffered in the service of the United Nations, Advisory Opinion,
11 April 1949, ICJ Reports, p. 179 (https://www.legal-tools.org/doc/f263d7/).

ICC, Pre-Trial Chamber I, Decision on the “Prosecution’s Request for a Ruling on Jurisdic-
tion under Article 19(3) of the Statute”, 6 September 2018, ICC-RoC46(3)-01/18, para. 49
(‘Decision on the “Prosecution’s Request for a Ruling on Jurisdiction”, 6 September 2018”)
(https://www.legal-tools.org/doc/73aeb4/).

ICC, Prosecutor v. Katanga and Ngudjolo, Decision on an Amicus Curiae application and
on the “Requéte tendant & obtenir présentations des témoins DRC-D02-P-0350, DRC-D02-
P-0236, DRC-D02-P-0228 aux autorités néerlandaises aux fins d’asile” (Articles 68 and
93(7) of the Statute), 9 June 2011, ICC-01/04-01/07-3003, para. 64 (https://www.legal-
tools.org/doc/e411d5/).

Francesca Martines, “Legal Status and Powers of the Court”, in Antonio Cassese, Paola
Gaeta and John R.W.D. Jones (eds.), The Rome Statute of the International Criminal Court:
A Commentary, Oxford University Press, 2002, pp. 208-210.
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particular circumstances, the Statute may have an effect on non-party
States, consistent with principles of international law. Such effects may
arise, first of all, because of certain general characteristics of the Statute
(for example expressing customary law). Secondly, the application of cer-
tain provisions of the Statute may produce effects for States not Party to the
Statute. Thirdly, such effects may manifest themselves as a result of the
decision of non-party States to co-operate with the Court (Decision on the
“Prosecution’s Request for a Ruling on Jurisdiction”, 6 September 2018,
paras. 45-47).

Doctrine: For the bibliography, see the final comment on Article 4.

Author: Viljam Engstrom.
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Article 4

Article 4(1): Legal Capacity
It shall also have such legal capacity |...]

In the absence of personality, the ICC could not make contracts for goods
and services, hire employees, or perform its operational activities. While
some of these activities require international legal personality, others are
performed under domestic law.! The inclusion of a clause in constituent
instruments of organizations that explicitly bestows national legal personal-
ity is far more common than the inclusion of such a clause concerning in-
ternational legal personality. Also preparatory work clearly indicates that
the purpose of the passage is to bestow national legal personality.? The
Headquarters Agreement further specifies the contents of the national legal
personality by adding that the Court shall: “in particular, have the capacity
to contract, to acquire and to dispose of immovable and movable property
and to participate in legal proceedings”.> Both expressions are standard
phrases to be found in constituent instruments and headquarters agree-
ments, confirming the status of an organization in the domestic legal sys-
tems of state parties.

Whereas the Headquarters Agreement is key to the proper function-
ing of the ICC in the host state (the Netherlands), an obligation to recog-
nize acts of the ICC can also arise within the national legal systems of oth-
er state parties. The ICC may for example sit elsewhere than in the host
state (Article 3(3)), the Court shall enjoy necessary privileges and immuni-
ties in the territory of each State Party (Article 48), the Prosecutor may in
some cases act directly within the territory of a state party without having
secured co-operation of that party (Article 54(2) and 57(3)), and the Court
may decide on a place of trial other than the seat of the Court (Article 62).
The fact that sentences of imprisonment can be served in a state other than
the host state may also imply the national legal personality of the ICC (Ar-

! Kenneth S. Gallant, “The International Criminal Court in the System of States and Interna-
tional Organizations”, in Leiden Journal of International Law, 2003, vol. 16, no. 3, p. 556.

2 Preparatory Committee, Draft Statute, p. 10; William A. Schabas, The International Crimi-
nal Court: A Commentary on the Rome Statute, 2nd. ed., Oxford University Press, 2016, pp.
105-106 (https://www.legal-tools.org/doc/b7432e/).

3 Headquarters Agreement between the International Criminal Court and the Host State,
ICC-BD/04-01-08, 1 March 2008, Article 3 (https://www.legal-tools.org/doc/45¢340/).
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ticle 103(4)).* State parties have a duty to co-operate fully with the Court,
to ensure that there are certain procedures available under national law, and
to comply with requests of various kinds (Part 9 of the ICC Statute). This
co-operation does not however require the exercise of the powers of the
ICC on the territory of state parties.’ “Legal capacity” in the sense of Arti-
cle 4(1) also includes issues of “competence, power, ability and capabil-
ity”.

Doctrine: For the bibliography, see the final comment on Article 4.

Author: Viljam Engstrom.

4 Gerard A.M. Strijards, “Article 103: Role of States in Enforcement of Sentences of Impris-
onment”, in Otto Triffterer and Kai Ambos (eds.), The Rome Statute of the International
Criminal Court: A Commentary, 3rd. ed., C.H. Beck/Hart/Nomos, Munich/Oxford/Baden-
Baden, 2016, p. 2185. (https://www.legal-tools.org/doc/040751/).

> Wiebke Riickert, “Article 4: Legal Status and Powers of the Court”, in Otto Triffterer and
Kai Ambos (eds.), 2016, p. 107.

¢ 1ICC, Prosecutor v. Ruto and Sang, Trial Chamber V(a), Decision on Prosecutor’s Applica-

tion for Witness Summonses and resulting Request for State Party Cooperation, ICC-01/09-
01/11-1274-Corr2, 17 April 2014, para. 83 (https://www.legal-tools.org/doc/e28d64/).
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Article 4

Article 4(1): Implied Power

[-..] as may be necessary for the exercise of its functions and the
Sfulfilment of its purposes.

The obligation which the Statute lays upon state parties to recognize the
Court as a legal person in domestic law, does not define the content of the
legal capacity of the Court. In other words, the capacity for performing cer-
tain acts on the domestic level does not entail an automatic competence for
the ICC to perform that act. The necessity assessment serves first of all to
ensure that the ICC will enjoy such capacity that it needs for performing its
functions and fulfilling its purposes. This means that although special men-
tion is made in the Headquarters Agreement and the Agreement on Privi-
leges and Immunities' of the capacity to contract, to acquire and to dispose
of immovable and movable property, and to participate in legal proceed-
ings, the list is not exhaustive. Instead, as defined by Trial Chamber V, Ar-
ticle 4(1) codifies the doctrine of implied power.? The necessity require-
ment also restricts the capacity of the ICC by requiring a link to the func-
tions and purposes as defined in the Statute.> The extent of the capacity of
the ICC in domestic legal systems is also limited to the exercise of powers
that are “provided in the Statute” (see note 11 on sub-paragraph 2;
Schermers and Blokker, 2003, p. 1016).

Doctrine: For the bibliography, see the final comment on Article 4.

Author: Viljam Engstrom.

Headquarters Agreement between the International Criminal Court and the Host State,
ICC-BD/04-01-08, 1 March 2008 (https://www.legal-tools.org/doc/45¢340/).

ICC, Prosecutor v. Ruto and Sang, Trial Chamber V(a), Decision on Prosecutor’s Applica-
tion for Witness Summonses and resulting Request for State Party Cooperation, ICC-01/09-
01/11-1274-Corr2, 17 April 2014, para. 83 (https://www.legal-tools.org/doc/e28d64/).

Henry G. Schermers and Niels M. Blokker, International Institutional Law: Unity within
Diversity, Martinus Nijhoff, Leiden, 2003, p. 1011, note 111; Wiebke Riickert, “Article 4:
Legal Status and Powers of the Court”, in Otto Triffterer and Kai Ambos (eds.), The Rome
Statute of the International Criminal Court: A Commentary, 3rd. ed., C.H.
Beck/Hart/Nomos, Munich/Oxford/Baden-Baden, 2016, p. 106. (https://www.legal-
tools.org/doc/040751/).
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Article 4(2): Powers of the Court

The Court may exercise its functions and powers, as provided in
this Statute [...]

The express powers of an organization are unquestionably “provided in the
Statute”. However, also the implied powers of an organization can be char-
acterized as derived from the Statute. Although international case law dis-
plays some variation in the semantic construction of implied powers, the
link to the Statute basically derives from an implied power that can only be
exercised when that power can be claimed to be necessary for the attain-
ment of one of the objectives of the organization. The extent of the implied
powers of an organization can range from powers that are necessary for the
exercise of explicit powers (by which to attain the objectives of the organi-
zation), to completely new powers that supplement the means by which to
attain the goals of the organization. Which implied powers an organization

9 |

enjoys, depends on the “needs of the community”.

There are several ‘communities’ that interpret the ICC Statute. The
first ‘community’ to interpret the extent of ICC powers was the Rome Con-
ference. Authors seem to agree that the reference to “as provided in this
Statute” was inserted in order to guard against expansion of the compe-
tence of the ICC through the use of implied powers.>? Whether the inclusion
of a reference to the Statute can prevent the use of implied powers if
agreement on the necessity of such powers is attained is however uncertain.
If a claim is made that the reference to the Statute does not exclude the use
of more limited implied powers (necessary for the exercise of the expressly
provided powers) (Riickert, 2016, pp. 108—108), this inevitably undermines

ICJ, Reparation for injuries suffered in the service of the United Nations, Advisory Opinion,
11 April 1949, ICJ Reports, p. 178 (https://www.legal-tools.org/doc/f263d7/); for a discus-
sion, see Viljam Engstrom, Constructing the Powers of International Institutions, Martinus
Nijhoff Publishers, Leiden, 2012, Chapter 2.

2 Wiebke Riickert, “Article 4: Legal Status and Powers of the Court”, in Otto Triffterer and
Kai Ambos (eds.), The Rome Statute of the International Criminal Court: A Commentary,
3rd. ed., C.H. Beck/Hart/Nomos, Munich/Oxford/Baden-Baden, 2016, pp. 108-109.
(https://www.legal-tools.org/doc/040751/); Francesca Martines, “Legal Status and Powers of
the Court”, in Antonio Cassese, Paola Gaeta and John R.W.D. Jones (eds.), The Rome Stat-
ute of the International Criminal Court: A Commentary, Oxford University Press, 2002, p.
215; William A. Schabas, The International Criminal Court: A Commentary on the Rome
Statute, 2nd. ed., Oxford University Press, 2016, p. 106 (https://www.legal-tools.org/
doc/b7432¢/).
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Article 4

any categorical denial of implied powers. Such a construction of the pow-
ers of the ICC turns express powers into purposes, the realization of which
may allow for a range of different implied powers. Further, even if the ref-
erence to the Statute is read as an express exclusion of any implied powers,
that exclusion can lose its limiting effect if agreement on the need for wid-
ening the competence of the ICC is later achieved.?

When dealing with judicial bodies, non-express powers are far more
commonly presented as ‘inherent’ rather than ‘implied’. The idea of inher-
ent powers has its origin in common law systems where it has been in-
voked by courts for a range of different purposes.* Recourse to inherent
powers can also be found in the case law of several international judicial
bodies. The ICJ has noted that it:

[...] possesses an inherent jurisdiction enabling it to take such
action as may be required, on the one hand to ensure that the
exercise of its jurisdiction over the merits [...] shall not be
frustrated, and on the other, to provide for the orderly settle-
ment of all matters in dispute, to ensure the observance of the
‘inherent limitations on the exercise of the judicial function’
of the Court, and to ‘maintain its judicial character’. Such in-
herent jurisdiction, on the basis of which the Court is fully
empowered to make whatever findings may be necessary for
the purposes just indicated, derives from the mere existence of
the Court as a judicial organ established by the consent of
states, and is conferred upon it in order that its basic judicial
function may be safeguarded.’

As to the relationship between the implied and inherent powers doc-
trines, the Appeals Chamber of the ICTY has held that the inherent powers
notion would be preferable with respect to those non-express powers which
are judicial in nature, whereas the implied powers doctrine seems better

See Nigel D. White, The Law of International Organisations, Manchester University Press,
Manchester, 2005, pp. 73-74, discussing the OAS Charter. As a matter of treaty law, subse-
quent agreement and practice precedes the merely supplementary role of preparatory work
in the interpretation and application of a treaty. Vienna Convention on the Law of Treaties,
23 May 1969, Articles 31 and 32 (https://www.legal-tools.org/doc/6bfcd4/).

See Chester Brown, “The Inherent Powers of International Courts and Tribunals”, in British
Yearbook of International Law, 2005, vol. 76, pp. 205-206.

> ICJ, Nuclear Tests Case (New Zealand v. France), Advisory Opinion, 20 December 1974,
ICJ Reports 1974, para. 23
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suitable for describing the extension of the competence of political organi-
zations.®

A suggestion that Article 4 would exclude the use of implied powers
but not reliance on inherent powers raises the question of the nature of and
relationship between the implied and inherent powers doctrines. On the
face of it, the commonality of some powers of international organizations
(to adopt a budget, to conclude treaties, or to bring claims), make them
seem inherent in the possession of legal personality.” As international
courts and tribunals display considerably more functional and procedural
similarities than international political organizations, it seems only natural
that an array of powers can be assumed to follow from their mere exist-
ence, such as: the power to take interim measures, to request stays of pro-
ceedings or to stay its own proceedings, to order discontinuance of a
wrongful act or omission, to appraise the credibility of a witness, to pro-
nounce upon instances of contempt of the court, to order compensation, to
consider matters or issue orders proprio motu, and to rectify material errors
in a judgment.®

The Regulations of the Court recognizes the existence of inherent
powers.” As a point of departure inherent powers can be exercised by all
organs of the ICC in carrying out their duties. However, the practice of oth-
er tribunals of exercising inherent powers is not automatically indicative of
the existence of such inherent powers of the ICC. Somewhat at odds with
the idea that inherent powers derive from the mere existence of a judicial
body, the exercise and exact scope of any inherent power must always be
determined in relation to the functions of the individual court.!” This also
renders the eventual difference between the implied powers and inherent
powers doctrines unclear.

6 ICTY, Prosecutor v. Blaski¢, Appeals Chamber, Judgment on the Request of The Republic of
Croatia for Review of the Decision of Trial Chamber II of 18 July 1997, 29 October 1997,
IT-95-14-AR, para. 25, note 27 (https://www.legal-tools.org/doc/cSeSab/).
Manuel Rama-Montaldo, “International Legal Personality and Implied Powers of Interna-
tional Organizations”, in British Yearbook of International Law, 1970, vol.44, pp. 111-155.
For a summary and references, see STL, El Sayed, Appeals Chamber, Decision on Appeal of
Pre-Trial Judge’s Order regarding Jurisdiction and Standing, 10 November 2010,
CH/AC/2010/02, para. 46 (https://www.legal-tools.org/doc/d2385c/). See also Brown, 2005.
9 ICC, Regulations of the Court, ICC-BD/01-01-04, 26 May 2004, paras. 28(3), and 29(2)
(https://www.legal-tools.org/doc/05fd20/).
10 Brown, 2005, p. 229; Chittharanjan F. Amerasinghe, Principles of the Institutional Law of
International Organizations, Cambridge University Press, 2005, p. 99.
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An element that may affect the use of inherent powers in the ICC
when compared to the ICTY and ICTR is the more civil law-oriented ap-
proach to criminal law of the ICC, which brings with it a stricter require-
ment of codification.!" Nevertheless, the case-law of the Court is rich with
examples on invoking inherent and implied powers. By way of examples:
the ICC Pre-Trial Chamber II has noted that the Chamber has an inherent
power to make “necessary alterations to documents issued by the Cham-
ber”.'? The Appeals Chamber has indicated that the Chamber may exercise
an inherent power to stay proceedings, if (i) the “essential preconditions of
a fair trial are missing”, and (ii) there is “no sufficient indication that this
will be resolved during the trial process”.!* Trial Chamber I has noted, by
reference to the practice of the ICTY and ICTR, that a Chamber “can de-
part from earlier decisions that would usually be binding if they are mani-
festly unsound and their consequences are manifestly unsatisfactory”.!*
Pre-Trial Chamber I has held, referring to the practice of the ICTY, that it
possesses an inherent power to inform the UN Security Council on lack of
co-operation of non-party states.’” However, in respect of state parties the
ICC has relied on the express mechanism for informing the Security Coun-
cil provided for by Article 87(7).!¢ Trial Chambers have also been found to

Goran Sluiter, “Trends in the Development of a Unified Law of International Criminal Pro-
cedure”, in Carsten Stahn and Larissa van den Herik (eds.), Future Perspectives on Interna-
tional Criminal Justice, TM.C. Asser Press, The Hague, 2010, pp. 588 (https://www.legal-
tools.org/doc/f719d3/).

ICC, Prosecutor v. Kony et al., Pre-Trial Chamber II, Decision on the Prosecutor’s Urgent
Application Dated 26 September 2005, 27 September 2005, ICC-02/04-01/05
(https://www.legal-tools.org/doc/a03b21/).

ICC, Prosecutor v. Lubanga, Appeals Chamber, Judgment on the appeal of the Prosecutor
against the decision of Trial Chamber I entitled “Decision on the consequences of non-
disclosure of exculpatory materials covered by Article 54(3)(e) agreements and the applica-
tion to stay the prosecution of the accused, together with certain other issues raised at the
Status Conference on 10 June 2008”, 21 October 2008, ICC-01/04-01/06-1486, para. 76
(https://www.legal-tools.org/doc/485¢c2d/); Prosecutor v. Kenyatta, Trial Chamber V, Deci-
sion on defence application pursuant to Article 64(4) and related requests, 26 April 2013,
ICC-01/09-02/11-728, para. 74 (https://www.legal-tools.org/doc/da5089/).

ICC, Prosecutor v. Lubanga, Trial Chamber I, Decision on the defence request to reconsider
the “Order on numbering of evidence” of 12 May 2010, 30 March 2011, ICC-01/04-01/06,
para. 18 (https://www.legal-tools.org/doc/998892/).

15 ICC, Prosecutor v. Harun et al., Pre-Trial Chamber I, Decision informing the United Na-
tions Security Council about the lack of cooperation by the republic of the Sudan, 25 May
2010, ICC-02/05-01/07, p. 6 (https://www.legal-tools.org/doc/565d18/).

ICC, Prosecutor v Omar Hassan Ahmad Al Bashir, Pre-Trial Chamber I, Decision pursuant
to Article 87(7) of the Rome Statute on the refusal of the Republic of Chad to comply with

Publication Series No. 43 (2023, Second Edition) — page 49


https://www.legal-tools.org/doc/f7f9d3/
https://www.legal-tools.org/doc/f7f9d3/
https://www.legal-tools.org/doc/a03b21/
https://www.legal-tools.org/doc/485c2d/
https://www.legal-tools.org/doc/da5089/
https://www.legal-tools.org/doc/998892/
https://www.legal-tools.org/doc/565d18/

Commentary on the Law of the International Criminal Court: The Statute
Volume 1

have an implied power to submit ‘no case to answer’ motions, and to de-
clare a mistrial,'” and to reconsider their own decisions.'®

As a more general characterization of the inherent powers of the
ICC, Trial Chamber IV has stated that any inherent powers or incidental
jurisdiction can only be invoked in a restrictive manner. The reason for this,
especially in the case of procedural matters such as stay of proceedings, is
that the exercise of non-express powers may contradict the object and pur-
pose of the Court by frustrating the administration of justice.”” This echoes
the concern of Judge Blattmann that the exercise of inherent powers im-
ports a discretionary element to the decision-making, potentially undermin-
ing procedural certainty (especially if there is an alternative mechanism
available in the Statute).?’ In this respect, whereas the Trial Chamber had
found that it enjoys an implied power to compel the appearance of witness-
es,” the Appeals Chamber deemed the exercise of an implied power to
compel witnesses “incorrect in circumstances where the Court’s legal
framework provides for a conclusive legal basis”. Implied powers should in
this view only be relied upon when there is a lacuna in the Statute or Rules
of Procedure and Evidence.??

the cooperation requests issued by the Court with respect to the arrest and surrender of Omar
Hassan Ahmad Al Bashir, 13 December 2011, ICC-02/05-01/09 (https://www.legal-
tools.org/doc/e2¢576/).

17 ICC, Prosecutor v. Ruto and Sang, Trial Chamber V(A), Public redacted version of: Deci-
sion on Defence Applications for Judgments of Acquittal, 5 April 2016, ICC-01/09-01/11,
paras. 191-192 (https://www.legal-tools.org/doc/6baecd/).

ICC, Prosecutor v. Katanga, Decision on ‘Defence Application for Reconsideration of the
Presidency “Decision pursuant to article 108(1) of the Rome Statute™” (ICC-01/04-01/07-
3821-Red), Presidency, 26 June 2019, ICC-01/04-01/07-3833, paras. 27-29
(https://www.legal-tools.org/doc/53f619/).

19 ICC, Prosecutor v. Abdallah Banda Abakaer Nourain and Saleh Mohammed Jerbo Jamus,
Trial Chamber IV, Decision on the defence request for a temporary stay of proceedings, 26
October 2012, ICC-02/05-03/09, para. 78 (https://www.legal-tools.org/doc/414cc4/).

ICC, Prosecutor v. Lubanga, Separate Opinion of Judge René Blattmann to the Decision on
the defence request to reconsider the “Order on numbering of evidence” of 12 May 2010, 30
March 2011, ICC-01/04-01/06, paras. 1 and 7 (https://www.legal-tools.org/doc/7600c1/).

ICC, Prosecutor v. Ruto and Sang, Trial Chamber V(A), Decision on Prosecutor’s Applica-
tion for Witness Summonses and resulting Request for State Party Cooperation, 17 April
2014, ICC-01/09-01/11, para. 87 (https://www.legal-tools.org/doc/e28d64/).

ICC, Prosecutor v. Ruto and Sang, Appeals Chamber, Judgment on the appeals of William
Samoei Ruto and Mr Joshua Arap Sang against the decision of Trial Chamber V (A) of 17
April 2014 entitled “Decision on Prosecutor’s Application for Witness Summonses and Re-
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While the Trial Chamber found that it is inherent to the power of im-
posing and determining a sentence to also suspend such sentence,? the Ap-
peals Chamber later noted that inherent powers should be invoked restric-
tively and in principle only with regards to procedural matters. As the ICC
Statute and the related provision contain an exhaustive identification of
types of penalties (not mentioning suspension of sentences), the notion of
“inherent powers” cannot be invoked to add to this list: exercise of inherent
powers, in other words, can also be ultra vires.*

The question of powers has also arisen concerning the right to deter-
mine the extent of jurisdiction (la compétence de la compétence). “Jurisdic-
tion to determine its own jurisdiction” has been noted to be a major part of
the “incidental or inherent jurisdiction of any judicial or arbitral tribunal”.?
This principle has also been consistently upheld by Chambers of the ICC.*

Doctrine: For the bibliography, see the final comment on Article 4.

Author: Viljam Engstrom.

sulting Request for State Party Cooperation”, 9 October 2014, ICC-01/09-01/11-1598, para.
105 (https://www.legal-tools.org/doc/e5eb09/).

ICC, Prosecutor v. Bemba et al., Trial Chamber VII, Decision on Sentence pursuant to Arti-
cle 76 of the Statute, 22 March 2017, ICC-01/05-01/13-2123-Corr, paras. 40-41
(https://www.legal-tools.org/doc/78¢278/).

ICC, Prosecutor v. Bemba et al., Appeals Chamber, Judgment on the appeals of the Prosecu-

tor, Mr Jean-Pierre Bemba Gombo, Mr Fid¢le Babala Wandu and Mr Narcisse Arido against

the decision of Trial Chamber VII entitled “Decision on Sentence pursuant to Article 76 of

the Statute”, 8 March 2018, ICC-01/05-01/13-2276-Red, paras. 75-77, 80

(https://www.legal-tools.org/doc/ccfda0/).

2 ICTY, Prosecutor v. Tadi¢, Appeals Chamber, Decision on the Defence Motion for Inter-
locutory Appeal on Jurisdiction, 2 October 1995, IT-94-1, paras. 18-19 (https://www.legal-
tools.org/doc/866e17/); STL, El Sayed, Appeals Chamber, Decision on Appeal of Pre-trial
Judge’s Order Regarding Jurisdiction and Standing, 10 November 2010, CH/AC/2010/02,
para. 43 (https://www.legal-tools.org/doc/289¢65/).

26 ICC, Pre-Trial Chamber I, Decision on the “Prosecution’s Request for a Ruling on Jurisdic-

tion under Article 19(3) of the Statute”, 6 September 2018, ICC-RoC46(3)-01/18, para. 32,

and notes 4749 with further references to ICC case-law (https://www.legal-tools.org/

doc/73aeb4/); Prosecutor v. Bett, Pre-Trial Chamber A, Decision on the Applicability of

Provisional Rule 165 of the Rules of Procedure and Evidence, 10 December 2020, ICC-

01/09-01/15-61, para. 34 (https://www.legal-tools.org/doc/kj5al6/).
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Article 4(2): Territorial Reach

[-..] on the territory of any State Party and, by special agreement,
on the territory of any other State.

The ICC can exercise its jurisdiction over the crimes enumerated in Article
5 both in relation to state parties and non-party states (Article 12). In re-
spect of States Parties, the jurisdiction of the ICC is not only exercised vis-
a-vis the state that has a special link with a crime, but all ICC State Parties,
for example through the summoning of witnesses.' In respect of non-party
states, it is a general rule of international law that a treaty cannot create ob-
ligations for third states without their consent.? Therefore, the possibility of
extending the legal personality of the ICC also to non-party states is one of
the more novel features of the ICC Statute. Non-party states can accept the
jurisdiction of the ICC through a declaration (Article 12(3)), the Court can
invite non-party states to provide assistance through ad hoc arrangements,
agreements, or “any other appropriate basis” (Article 87), and the ICC may
come to exercise its jurisdiction over non-party states through UN Security
Council referral (Article 13(b)). The use of declarations and agreements for
extending the jurisdiction of the ICC ensures a consensual basis for the ex-
tension. For example, Cote d’Ivoire had, prior to its ratification of the ICC
Statute in 2013, accepted the jurisdiction of the Court already in 2005.3

The absence of such expressions of consent does not however neces-
sarily prevent the Prosecutor from acting on a situation. Concluding a spe-
cial agreement (Article 4(2)) is not a precondition for the ICC to operate in
the territory of non-State Parties that have been referred by the UN Securi-
ty Council, provided that these activities take place following prior consul-
tation or notification.* The possibility of extending the jurisdiction of the

Francesca Martines, “Legal Status and Powers of the Court”, in Antonio Cassese, Paola
Gaeta and John R.W.D. Jones (eds.), The Rome Statute of the International Criminal Court:
A Commentary, Oxford University Press, 2002, p. 214.

2 Vienna Convention on the Law of Treaties, 23 May 1969, Articles 34-36
(https://www.legal-tools.org/doc/6bfcd4/).

ICC, “Registrar confirms that the Republic of Céte d’Ivoire has accepted the jurisdiction of
the Court”, 15 February 2005, ICC-CPI-20050215-91 (https://www.legal-tools.org/
doc/c8ed71/).

4 1ICC, Prosecutor v. Ali Muhammad Ali Abd-Al-Rahman (‘Ali Kushayb’), Pre-Trial Chamber
II, Decision on Defence Requests and Procedural Challenges, 21 May 2021, ICC-02/05-
01/20-402, para. 38 (https://www.legal-tools.org/doc/22gbys/).
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ICC to non-party states even without their consent through UN Security
Council referral is by some authors considered as a true expression of the
‘objective’ legal personality of the Court.> The UN Security Council has, in
referring situations to the ICC, emphasized that States not parties to the
ICC Statute have no obligations under the Statute.® The obligation for non-
party states to co-operate with the Court rather derives from the UN Char-
ter.

Pre-Trial Chamber I has found that the Court has jurisdiction also on
the territory of a non-state party, as long as, “at least one element” or “part
of such a crime” is committed on the territory of a State Party. As the crime
of deportation under Article 7(1)(d) was initiated in the territory of a state
not party to the Rome Statute (Myanmar), and completed within the territo-
ry of a State Party (Bangladesh), the Court was found to have jurisdiction
over the crime under Article 12(2)(a).®?

Cross-references:
Articles 2, 3, 5, 12, 13, 34, 48, 54, 57, 62, 87, 89-92, 103 and 112.

5 On theories of legal personality, see for example Martines, 2002, pp. 206-208, and Jan

Klabbers, An Introduction to International Institutional Law, Cambridge University Press,
2009, pp. 46-51.

6 TUNSC, Resolution 1593 (2005) on the situation in Darfur, UN Doc. S/RES/1593 (2005), 31
March 2005, para. 2 (https://www.legal-tools.org/doc/4b2081/), and Resolution 1970 (2011)
on the situation in Libya, UN Doc. S/RES/1970 (2011), 26 February 2011, para. 5
(https://www.legal-tools.org/doc/00a45¢/).

7 Charter of the United Nations, 26 June 1945, 1 UNTS XVI, entered into force 24 October
1945, Article 25 (https://www.legal-tools.org/doc/6b3cd5/); Kenneth S. Gallant, “The Inter-
national Criminal Court in the System of States and International Organizations”, in Leiden
Journal of International Law, 2003, vol. 16, p. 583; William A. Schabas and Giulia Pecorel-
la, “Article 13: Exercise of Jurisdiction”, in Otto Triffterer and Kai Ambos (eds.), The Rome
Statute of the International Criminal Court: A Commentary, (3rd. edn), (C.H.
Beck/Hart/Nomos, Munich/Oxford/Baden-Baden, 2016), pp. 696-702. (https://www.legal-
tools.org/doc/040751/); and William A. Schabas, The International Criminal Court: A
Commentary on the Rome Statute, 2nd. ed., Oxford University Press, 2016, pp. 367-381
(https://www.legal-tools.org/doc/b7432¢/).

ICC, Pre-Trial Chamber I, Decision on the “Prosecution’s Request for a Ruling on Jurisdic-
tion under Article 19(3) of the Statute”, ICC-RoC46(3)-01/18, 6 September 2018, paras. 64—
73 (https://www.legal-tools.org/doc/73aeb4/).
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tional Law, 1970, vol.44, pp. 111-155 (https://www.legal-tools.org/
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Article 5

PART 2.
JURISDICTION, ADMISSIBILITY AND APPLICABLE LAW

Article 5(1)

Article 5!
Crimes within the Jurisdiction of the Court

The jurisdiction of the Court shall be limited to the most serious
crimes of concern to the international community as a whole. The
Court has jurisdiction in accordance with this Statute with respect
to the following crimes:

[...]

! Paragraph 2 of article 5 (“The Court shall exercise jurisdiction over the crime
of aggression once a provision is adopted in accordance with articles 121 and
123 defining the crime and setting out the conditions under which the Court
shall exercise jurisdiction with respect to this crime. Such a provision shall be
consistent with the relevant provisions of the Charter of the United Nations”)
was deleted in accordance with RC/Res.6, annex I, of 11 June 2010.

The crimes mentioned in the present provision are considered to be the
core crimes of international criminal law.

Doctrine: For the bibliography, see the final comment on Article 5.

Author: Mark Klamberg.
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Article 5(1)(a)
(a) The crime of genocide;
See comments under Article 6.
Doctrine: For the bibliography, see the final comment on Article 5.

Author: Mark Klamberg.
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Article 5(1)(b)
(b) Crimes against humanity;
See comments under Article 7.
Doctrine: For the bibliography, see the final comment on Article 5.

Author: Mark Klamberg.
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Article 5(1)(c)
(c) War crimes;
See comments under Article 8.
Doctrine: For the bibliography, see the final comment on Article 5.

Author: Mark Klamberg.
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Article 5(1)(d)
(d) The crime of aggression.

At the Rome Conference, the informal consultations did not bring the dele-
gations to an agreement on the definition of the crime and under which
conditions the Court shall exercise jurisdiction with respect to the crime.
Thus, the Court may not exercise jurisdiction with respect to the crime of
aggression.

The Court’s jurisdiction over the crime was made dependent on the
Assembly of State Parties (‘ASP’) agreeing on a definition in accordance
with the now deleted Article 5(2). In 2002 the ASP decided to establish a
Special Working Group on the Crime of Aggression (‘SWGCA’), which
was to submit proposed provisions to a future Review Conference.! The
SWGCA draft amendments were the starting point for the discussions at
the Kampala Review Conference in 2010, where Articles 8 bis, 15 bis, 15
ter and 25(3) bis were adopted. It follows from Articles 15 bis(3) and 15
ter(3) that the Court will first by 2017 have the power to exercise jurisdic-
tion over the crime, provided that 30 States Parties have ratified or accept-
ed the amendments.

Doctrine:

1. Gerhard Werle, Principles of International Criminal Law, T.M.C. Asser
Press, The Hague, 2005, pp. 400—1, mn. 1184-85 (https://www.legal-
tools.org/doc/e35£82/).

2. Herman von Hebel and Darryl Robinson, “Crimes Within the Jurisdic-
tion of the Court”, in Roy S. Lee (ed.), The International Criminal
Court: The Making off the Rome Statute: Issues, Negotiations, Results,
Kluwer Law International, The Hague, 1999, pp. 81-85
(https://www.legal-tools.org/doc/d71078/).

3. Andreas Zimmerman, “Article 5: Jurisdiction, Admissibility and Appli-
cable Law”, in Otto Triffterer and Kai Ambos (eds.), The Rome Statute
of the International Criminal Court: A Commentary, 3rd. ed., C.H.
Beck/Hart/Nomos, Munich/Oxford/Baden-Baden, 2016, pp. 111-126.
(https://www.legal-tools.org/doc/040751/).

1 ICC ASP, Continuity of Work in Respect of the Crime of Aggression, Resolution ICC-
ASP/1/Res.1, 9 September 2002 (https://www.legal-tools.org/doc/7ecd13/).
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Article 6

Article 6
Genocide

General Remarks:
i. Introduction:

An examination of the subject of genocide in international law may useful-
ly begin by asking the question which of the following mass-atrocity events
have been characterised as genocide in a judicial verdict: the killings of
Armenians in the crumbling Ottoman Empire in 1915; the extermination of
the European Jews at the hands of the Nazis during the Second World War;
the ‘killing fields’ of Cambodia under Khmer Rouge rule from 1975-1979;
the killings of Tutsi and moderate Hutu by the Hutu majority in Rwanda in
1994; the massacre of Bosnian Muslims by Bosnian Serbs at Srebrenica in
1995; the violence in Darfur in Western Sudan since 2003; the situation of
the Yazidi minority in Iraq who came under attack by the Islamic State in
2014; and the violence against and displacement of the Rohingya Muslim
minority in Myanmar since 2016. By explaining the answer to this question
and tracking its evolution, this commentary aims to set out the legal prece-
dents and doctrine that might inform the investigation, prosecution, de-
fence, and judgement of situations and cases concerning genocide before
the International Criminal Court.

Genocide is commonly labelled the ‘crime of crimes’.! This ‘crime of
crimes’ has historical, philosophical, sociological and anthropological di-
mensions that are not fully captured by the legal definition.? Paul Behrens
distinguishes between the ‘legal’ and the ‘ordinary’ concept of genocide,
arguing that the ordinary concept has informed the legal approach in cer-
tain decisions of international courts and tribunals.* As a legal concept,

' ICTR, Prosecutor v. Kambanda, Trial Chamber, Judgement and Sentence, 4 September

1998, ICTR-97-23-S, para. 16 (Kambanda, 4 September 1998°) (https://www.legal-
tools.org/doc/49a299/); ICTY, Prosecutor v. Staki¢, Trial Chamber, Judgment, 31 July 2003,
IT-97-24-T, para. 502 (https://www.legal-tools.org/doc/32ectb/); ICTR, Prosecutor v. Ni-
yitegeka, Appeals Chamber, Judgment, 9 July 2004, ICTR-96-14-A, para. 53
(https://www.legal-tools.org/doc/e5910a/).

For a sociological perspective see, for example, Leo Kuper, Genocide: Its Political Use in
the Twentieth Century, Yale University Press, 1981.

Paul Behrens, “Between Abstract Event and Individualised Crime: Genocidal Intent in the
Case of Croatia”, in Leiden Journal of International Law, 2015, vol. 28, no. 4, referring to
the Case Concerning the Application of the Convention on the Prevention and Punishment
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genocide raises distinct normative issues. Verdicts turn on the fulfilment of
a technical legal requirement, namely proof of a specific intent to destroy a
protected group. Only four groups qualify for protection and the identifica-
tion of these groups presents challenges. Genocide is often regarded as a
collective crime on the basis that a “lone individual seeking to destroy a
group as such™ is incapable of wreaking the havoc of mass destruction en-
visaged by the concept. Thus, a state or organisational policy may be essen-
tial to prove the individual crime of genocide. States are “bound not to
commit genocide, through the actions of their organs or persons or groups
whose acts are attributable to them”, but the “international responsibility of
a State” for genocide is “quite different in nature from criminal responsibil-
ity”.> At the current stage of development of international law, only indi-
viduals can be held criminally responsible for genocide.® Further complexi-
ties are raised by the modes of participation in genocide, for example what
it means to incite or be complicit in genocidal conduct.

As a consequence of the stringent legal requirements which are seen
to reflect the gravity of the crime, the characterization of genocide is
awarded sparingly in judicial verdicts. While the legal requirements “guard
against a danger that convictions for this crime will be imposed lightly”,
where they are satisfied “the law must not shy away from referring to the
crime committed by its proper name”.’

ii. The Historical Context:

Towards the end of the Second World War, Raphael Lemkin published his
treatise on Axis Rule in Occupied Europe and gave the name “genocide” to
the phenomenon that Winston Churchill had labelled the “crime without a

of the Crime of Genocide (Croatia v. Serbia) before the International Court of Justice
(‘ICT).

4 ICTY, Prosecutor v. Jelisi¢, Trial Chamber, Judgment, 14 December 1999, IT-95-10-T, para.
100 (‘Jelisi¢, 14 December 1999”) (https://www.legal-tools.org/doc/b3ece5/).

5 1CJ, Application of the Convention on the Prevention and Punishment of the Crime of Geno-
cide (Bosnia and Herzegovina v. Serbia and Montenegro), Judgment, 26 February 2007, ICJ
Reports 43, para. 167 (https://www.legal-tools.org/doc/5fcd00/).

¢ See further Nina H.B. Jorgensen, The Responsibility of States for International Crimes, Ox-
ford University Press, 2000.

7 ICTY, Prosecutor v. Krsti¢, Appeals Chamber, Judgment, 19 April 2004, 1T-98-33-A, para.
37 (‘Krstié, 19 April 2004”) (https://www.legal-tools.org/doc/86a108/).
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name”.® Lemkin derived the word genocide “from the Greek genos, mean-
ing race or tribe, and the Latin caedere, meaning to kill”.?

While genocide was not included in the Nuremberg Charter as a dis-
tinct crime, the Indictment against the “major Axis war criminals” referred
to: “deliberate and systematic genocide, viz., the extermination of racial
and national groups, against the civilian populations of certain occupied
territories in order to destroy particular races and classes of people and na-
tional, racial, or religious groups, particularly Jews, Poles, and Gypsies and
others”.!® On 11 December 1946, the General Assembly adopted Resolu-
tion 96(1) on “The Crime of Genocide”, affirming the status of genocide as
a crime under international law “for the commission of which principals
and accomplices — whether private individuals, public officials or states-
men, and whether the crime is committed on religious, racial, political or
any other grounds — are punishable”."" Resolution 96(1) captured the es-
sence of the crime in the phrase: “Genocide is a denial of the right of exist-
ence of entire human groups”. The “systematic program of genocide” and
genocide as “the extermination of whole categories of human beings”, con-
stituted part of the charges in the Subsequent Nuremberg Proceedings con-
ducted in the Allied zones of occupation pursuant to Control Council Law
No. 10.2

The Convention on the Prevention and Punishment of the Crime of
Genocide was adopted by General Assembly Resolution 260 A (III) of 9
December 1948 and entered into force on 12 January 1951. The Conven-
tion has 152 ratifications (as of July 2019). Its Preamble recognises that “at

Rafael Lemkin, Axis Rule in Occupied Europe, Carnegic Endowment for International
Peace, Washington, 1944. See also William A. Schabas, Genocide in International Law. The
Crime of Crimes, 2nd. ed., Cambridge University Press, 2009, p. 17, referring to Kuper,
1981, p. 12.

ICC, Prosecutor v. Al Bashir, Pre-Trial Chamber I, Decision on the Prosecution’s Applica-
tion for a Warrant of Arrest against Omar Hassan Ahmad Al Bashir, 4 March 2009, ICC-
02/05-01/09-3, para. 114 (‘4! Bashir, 4 March 2009°) (https://legal-tools.org/doc/e26cf4/).
Trial of the Major War Criminals before the International Military Tribunal, Nuremberg, 14
November 1945 — 1 October 1946, Vol. I, 1947, pp. 43—44 (https://www.legal-tools.org/
doc/388b07/).

"' The Crime of Genocide, UN Doc. A/RES/96(I), 11 December 1946 (https://www.legal-
tools.org/doc/f438at/).

See for example The Einsatzgruppen Case, Trials of War Criminals before the Nuernberg
Military Tribunals under Control Council Law No. 10, Vol. IV, pp. 15 (Indictment), 30
(Opening Statement of the Prosecutor) (https://www.legal-tools.org/doc/0e7313/). For a de-
tailed discussion of the origins of the prohibition of genocide, see Schabas, 2009, Chapter 1.
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all periods of history genocide has inflicted great losses on humanity”. Ar-
ticle II of the Convention defines genocide as follows:

[Glenocide means any of the following acts committed with

intent to destroy, in whole or in part, a national, ethnical, ra-

cial or religious group, as such:

(a) Killing members of the group;

(b) Causing serious bodily or mental harm to members of the

group;

(c) Deliberately inflicting on the group conditions of life cal-

culated to bring about its physical destruction in whole or in

part;

(d) Imposing measures intended to prevent births within the

group;

(e) Forcibly transferring children of the group to another

group.'3

The provisions of the Genocide Convention are considered to be part

of customary international law and the norm prohibiting genocide is jus
cogens. As the ICJ stated, “the principles underlying the Convention are
principles which are recognized by civilized nations as binding on States,
even without any conventional obligation”.'*

In the Eichmann case, the “crime against the Jewish People” in Israe-
li law was defined by reference to the Genocide Convention and genocide
was deemed to be a crime of universal jurisdiction.'s

In 1979, after Vietnamese forces drove the Khmer Rouge out of
Cambodia, Pol Pot and Ieng Sary were charged as “instigators and planners
of genocidal crimes” before the Vietnam-backed People’s Revolutionary
Tribunal (‘PRT’).'® The two accused were held liable as instigators and

13 Convention on the Prevention and Punishment of the Crime of Genocide, 9 December 1948,
Article II (https://www.legal-tools.org/doc/498¢38/).

14 See, for example, ICJ, Reservations to the Convention on the Prevention and Punishment of
the Crime of Genocide, Advisory Opinion, 28 May 1951, ICJ Reports 15, 23
(https://www.legal-tools.org/doc/528681f/). See also 1CJ, Application of the Convention on
the Prevention and Punishment of the Crime of Genocide, Judgment, 26 February 2007, pa-
ra. 161 (https://www.legal-tools.org/doc/5fcd00/).

15 TIsrael, Attorney-General v. Eichmann, 11 December 1961 (English translation, 1968), Inter-
national Law Rep. vol. 36 (https://www.legal-tools.org/doc/7519¢3/).

16 Howard J. De Nike, John Quigley and Kenneth J. Robinson (eds.), with the assistance of H.
Jarvis and N. Cross, Genocide in Cambodia: documents from the trial of Pol Pot and leng
Sary, University of Pennsylvania Press, Philadelphia, 2000, Indictment, p. 487.
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planners, found to be responsible for all the consequences of their genocid-
al acts and sentenced to death in absentia (De Nike, 2000). Proceedings
before the Extraordinary Chambers in the Courts of Cambodia have high-
lighted certain procedural deficiencies of the PRT.!” Substantively, the PRT
applied a broader definition of genocide than the one provided in the Gen-
ocide Convention, describing the acts of genocide as: “planned massacres
of groups of innocent people; expulsion of inhabitants of cities and villages
in order to concentrate them and force them to do hard labour in conditions
leading to their physical and mental destruction; wiping out religion; de-
stroying political, cultural and social structures and family and social rela-
tions”.'8

The crime of genocide was included in the International Law Com-
mission’s 1994 Draft Statute for an International Criminal Court and the
ILC took the view that the proposed court should have inherent jurisdiction
over genocide “by virtue solely of the States participating in the statute,
without any further requirement of consent or acceptance by any particular
State” in view of the “fundamental significance” of the prohibition.'

At the time of the adoption of the ICC Statute in 1998, which includ-
ed genocide as defined in Article II of the Genocide Convention on the
same jurisdictional basis as crimes against humanity and war crimes, there
was only limited jurisprudence clarifying the definition of genocide. Article
6 of the ICC Statute defines genocide as “any of the following acts com-
mitted with intent to destroy, in whole or in part, a national, ethnical, racial
or religious group, as such: (a) Killing members of the group; (b) Causing
serious bodily or mental harm to members of the group; (c) Deliberately
inflicting on the group conditions of life calculated to bring about its physi-
cal destruction in whole or in part; (d) Imposing measures intended to pre-
vent births within the group; (e) Forcibly transferring children of the group

17" ECCC, Case 002, Decision on Ieng Sary’s Appeal Against the Closing Order, 11 April 2011,
No. 002/19-09-2007-ECCC/OCIJ (PTC75), paras. 161-176 (https://www.legal-tools.org/
doc/d264ce/).

Cambodia, Decree Law No. 1: Establishment of Peoples’ Revolutionary Tribunal at Phnom
Penh to Try the Pol Pot-Ieng Sary Clique for the Crime of Genocide, 15 July 1979, in De
Nike, 2000, p. 45.

Report of the International Law Commission on the work of its forty-sixth session (2 May
1994-22 July 1994), UN Doc. A/49/10, Commentary, Part Three, Jurisdiction of the Court,
para. 7, pp. 67-68 (https://www.legal-tools.org/doc/f73459/).
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to another group”. The Genocide Convention and its travaux préparatoires
continue to be relied upon for interpretative guidance.?

iii. The Contemporary Context:

Article 4 of the Statute of the International Criminal Tribunal for the for-
mer Yugoslavia (‘ICTY”) and Article 2 of the Statute of the International
Criminal Tribunal for Rwanda (‘ICTR’) reproduce verbatim the definition
of genocide in Article II of the Genocide Convention. In the Akayesu case,
the ICTR Trial Chamber established that “genocide was, indeed, committed
in Rwanda in 1994 against the Tutsi as a group”.?! The former Rwandan
Prime Minister, Jean Kambanda, pleaded guilty to genocide before the
ICTR and the Trial Chamber imposed a sentence of life imprisonment
which was upheld on appeal.??

The ICTY found that genocide was committed by members of the
leadership and army of the Republika Srpska in the town of Srebrenica in
Bosnia and Herzegovina (‘BiH’) in July 1995.2 Consistent with the ICTY
jurisprudence, the ICJ has found that: “the acts committed at Srebrenica

20 William A. Schabas, “Article 6: Genocide”, in Otto Triffterer and Kai Ambos (eds.), The
Rome Statute of the International Criminal Court: A Commentary, 3rd. ed., C.H.
Beck/Hart/Nomos, Munich/Oxford/Baden-Baden, 2016, p. 129 (https://www.legal-tools.org/
doc/040751/); for the travaux préparatoires, see Hirad Abtahi and Philippa Webb, The Gen-
ocide Convention: The Travaux Préparatoires, Brill, Nijhoff, 2008.

2l ICTR, Prosecutor v. Akayesu, Trial Chamber, Judgment, 2 September 1998, ICTR-96-4-T,
para. 126 (https://www.legal-tools.org/doc/b8d7bd/).

22 Kambanda, 4 September 1998; ICTR, Prosecutor v. Kambanda, Appeals Chamber, Judg-
ment, 19 October 2000, ICTR-97-23-A (https://www.legal-tools.org/doc/9d7{75/).

2 ICTY, Prosecutor v. Krstié, Trial Chamber, Judgment, 2 August 2001, IT-98-33-T
(https://www.legal-tools.org/doc/440d3a/); Krsti¢, 19 April 2004 (mode of liability changed
to aiding and abetting); Prosecutor v. Popovi¢ et al., Trial Chamber, Judgment, 10 June
2010, IT-05-88-T (https://www.legal-tools.org/doc/481867/); Prosecutor v. Popovic et al.,
Appeals Chamber, Judgment, 30 January 2015, IT-05-88-A (https://www.legal-tools.org/
doc/4c281b/); Prosecutor v. Karadzi¢, Trial Chamber, Judgment, 24 March 2016, 1T-95-
5/18-T (https://www.legal-tools.org/doc/173e23/); Prosecutor v. Mladi¢, Trial Chamber,
Judgment, 22 November 2017, IT-09-92-T (https://www.legal-tools.org/doc/96f3c1/); Pros-
ecutor v. Tolimir, Trial Chamber, Judgment, 12 December 2012, IT-05-88/2-T
(https://www.legal-tools.org/doc/445¢e4e/); Prosecutor v. Tolimir, Appeals Chamber, Judg-
ment, § April 2015, IT-05-88/2-A (https://www.legal-tools.org/doc/010ecb/), overturning
convictions for genocide through causing serious bodily or mental harm to the Bosnian
Muslim population of Zepa and through inflicting on the Bosnian Muslims from Eastern
BiH conditions of life calculated to bring about their physical destruction, but upholding
convictions for the killings of the men from Srebrenica and through the infliction of serious
bodily or mental harm to the Bosnian Muslim population of Srebrenica.
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falling within Article II(a) and (b) of the [Genocide] Convention were
committed with the specific intent to destroy in part the group of the Mus-
lims of Bosnia and Herzegovina as such; and accordingly that these were
acts of genocide, committed by members of the VRS in and around Sre-
brenica from about 13 July 1995”(4pplication of the Convention on the
Prevention and Punishment of the Crime of Genocide, 26 February 2007,
para. 297).

The ECCC was established in 2006 and has considered whether gen-
ocide was committed in Cambodia during the period of Khmer Rouge rule
from 1975-1979.2 Charges of genocide were adjudicated in what became
known as Case 002/02, referring to the second of two trials initially involv-
ing Khieu Samphan, Nuon Chea, Ieng Sary, and Ieng Thirith, but proceed-
ing to the trial judgment stage only in respect of the former two defendants
after the latter two passed away. On 16 November 2018, Khieu Samphan
and Nuon Chea were convicted of genocide against the Vietnamese ethnic,
national and racial group. Nuon Chea was also convicted of genocide
against the Cham ethnic and religious group under the doctrine of superior
responsibility.?> Nuon Chea passed away on 4 August 2019 while the deliv-
ery of the appeal judgment was scheduled for 22 September 2022e.

A UN Commission of Inquiry on the situation in Darfur, Sudan
(‘Darfur Commission’), concluded that: “the Government of the Sudan has
not pursued a policy of genocide” and that although there was evidence
that certain underlying acts of genocide had been committed, the “crucial
element of genocidal intent appears to be missing, at least as far as the cen-
tral Government authorities are concerned”.*

The situation in Darfur was subsequently referred to the ICC by the
UN Security Council. The ICC Prosecutor sought a warrant of arrest on
various charges, including genocide, for then President Omar Hassan Ah-
mad Al Bashir. The ICC Pre-Trial Chamber initially concluded that the
Prosecutor had failed to provide reasonable grounds to believe that the

24 See further, Nina H.B. Jorgensen, The Elgar Companion to the Extraordinary Chambers in

the Courts of Cambodia, Edward Elgar Publishers, New York, 2018, pp. 252-257.
2 ECCC, Case 002, Trial Chamber, Judgment, 16 November 2018, No. 002/19-09-2007-
ECCC/TC, paras. 4198, 4200, 4326 and 4329 (https://www.legal-tools.org/doc/8v76lk/).
Report of the International Commission of Inquiry on Darfur to the United Nations Secre-
tary-General, Pursuant to Security Council Resolution 1564 of 18 September 2004, 25 Janu-
ary 2005, p. 4 (‘Darfur Commission Report, 2005°) (https://www.legal-tools.org/
doc/e684bb/).
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Government of Sudan acted with the specific intent to destroy in whole or
in part the Fur, Masalit, and Zaghawa groups (4! Bashir, 4 March 2009).
This decision was overturned on appeal on the basis that an erroneous
standard of proof had been applied.”” A warrant of arrest was subsequently
issued in respect of Bashir’s alleged criminal responsibility under Article
25(3)(a) of the ICC Statute for killing members of the Fur, Masalit, and
Zaghawa ethnic groups, causing them serious bodily and mental harm, and
deliberately inflicting on them conditions of life calculated to bring about
the group’s physical destruction.?® Following the recent political transition
in Sudan, now former President Al Bashir has been tried domestically for
financial crimes.

In 2016, the Human Rights Council issued a report in which it found
that the Yazidis, as a protected religious group, were subjected to all the
categories of underlying acts under the Genocide Convention at the hands
of the Islamic State, with particular emphasis on rape and sexual enslave-
ment, and that: “ISIS has committed, and is committing, the prohibited acts
with the intent to destroy, in whole or in part, the Yazidis of Sinjar, and has,
therefore, committed the crime of genocide”.?” These findings have yet to
be tested before an international court although national courts are starting
to exercise jurisdiction over cases involving crimes against Yazidi vic-
tims.*

The report of the independent international fact-finding mission on
Myanmar found sufficient information to warrant an investigation into the
conduct of senior officials in the Tatmadaw chain of command for genocide
against the Rohingya (deemed to be a protected group under the definition
of genocide) in Rakhine State. As it concerned the “critical element” of
genocidal intent, the fact-finding mission indicated that factors pointing

27 1CC, Prosecutor v. Al Bashir, Appeals Chamber, Judgment on the appeal of the Prosecutor

against the ‘Decision on the Prosecution’s Application for a Warrant of Arrest against Omar
Hassan Ahmad Al Bashir’, 3 February 2010, ICC-02/05-01/09-73 ( https://www.legal-
tools.org/doc/9ada8e/).

ICC, Al Bashir, Pre-Trial Chamber I, Second Decision on the Prosecution’s Application for
a Warrant of Arrest, 12 July 2010, ICC-02/05-01/09-94 (https://www.legal-tools.org/
doc/50fbaby/).

2 “They Came To Destroy”: ISIS Crimes against the Yazidis, UN Doc. A/HRC/32/CRP.2, 15
June 2016, para. 165 (https://www.legal-tools.org/doc/249621/).

See, for example, the case before the Higher Regional Court of Munich, Jennifer W. and
others, Judgment, 25 October 2021; and the case before the Higher Regional Court of
Frankfurt, Taha Al J., Judgment, 30 November 2021.
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towards the intent included: “the broader oppressive context and hate rhet-
oric; specific utterances of commanders and direct perpetrators; exclusion-
ary policies, including to alter the demographic composition of Rakhine
State; the level of organization indicating a plan for destruction; and the
extreme scale and brutality of the violence committed”.*!

On 14 November 2019, the ICC Pre-Trial Chamber authorized an in-
vestigation into the situation in Bangladesh and Myanmar with respect to
the treatment of the Rohingya. The Pre-Trial Chamber focused its attention
for the purpose of Article 15 proceedings on the alleged crimes of deporta-
tion and persecution without excluding the possibility that other alleged
crimes (presumably including genocide) could be part of the Prosecutor’s
future investigation.?

iv. Relationship of Genocide to other Crimes:

The 1996 Draft Code of Crimes prepared by the ILC relates the Nuremberg
category of crimes against humanity consisting of “persecutions on politi-
cal, racial or religious grounds in execution of or in connection with any
crime within the jurisdiction of the Tribunal” to the development of the
crime of genocide.*

The Genocide Convention clearly establishes that unlike persecution
as a crime against humanity in the framework of the Nuremberg proceed-
ings, there is no requirement of a nexus to crimes against peace or war
crimes in respect of genocide.

The ICC Pre-Trial Chamber has explained that in contrast to the spe-
cific intent required for genocide, the specific intent for persecution as a
crime against humanity is: “persecutory intent consisting of the intent to
discriminate on political, racial, national, ethnic, cultural, religious, gender,
or other grounds that are universally recognised as impermissible under
international law, against the members of a group, by reason of the identity

31 Report of the Independent International Fact-Finding Mission on Myanmar, UN Doc.

A/HRC/39/64, 12 September 2018, para. 85 (https://www.legal-tools.org/doc/61cb49/).

32 ICC, Situation in the People’s Republic of Bangladesh / Republic of the Union of Myanmar,
Pre-Trial Chamber III, Decision Pursuant to Article 15 of the Rome Statute on the Authori-
sation of an Investigation into the Situation in the People’s Republic of Bangladesh/Republic
of the Union of Myanmar, 14 November 2019, ICC-01/19-27, para. 96 (https://www.legal-
tools.org/doc/kbo3hy/).

Report of the International Law Commission on the work of its forty-eighth session, 6 May
199626 July 1996, UN Doc. A/51/10, Part. I, Commentary, Article 17. Crime of genocide,
paras. 2 and 3, p. 44 (https://www.legal-tools.org/doc/f6{f65/).
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of the group” (Al Bashir, 4 March 2009, para. 141(ii)). Thus, the crime
against humanity of persecution protects a broader range of groups from
discrimination while the crime of genocide protects a narrower range of
groups against elimination. It has been noted that the fact that the Genocide
Convention: “seeks to protect the right to life of human groups, as such
[...] makes genocide an exceptionally grave crime and distinguishes it
from other serious crimes, in particular persecution, where the perpetrator
selects his victims because of their membership in a specific community
but does not necessarily seek to destroy the community as such” (Krstic, 2
August 2001, para. 553). The ICC Pre-Trial Chamber has stated that “eth-
nic cleansing”, which is often characterised as the crime against humanity
of persecution, can result in genocide if all the elements of the latter crime
are satisfied (4! Bashir, 4 March 2009, para. 145).

The ad hoc tribunal jurisprudence reflects a restrained use of the cat-
egory of genocide in keeping with the narrow definition of the crime. Ju-
risprudential and scholarly opinion are divided over the question whether
genocide is more serious than crimes against humanity or war crimes.** Ar-
ticle 77 of the ICC Statute stipulates the same maximum penalty in respect
of all the crimes listed under Article 5. The Darfur Commission noted that:
“International offences such as the crimes against humanity and war crimes
that have been committed in Darfur may be no less serious and heinous
than genocide” (Darfur Commission Report, 2005, p. 4).

Cumulative convictions under different categories of crimes have
been allowed where “each statutory provision involved has a materially
distinct element not contained in the other”.3* For example, there have been
convictions for genocide and extermination as a crime against humanity on
the basis of the same facts.’

3 See, for example, Bing Bing Jia, “The Differing Concepts of War Crimes and Crimes

against Humanity in International Criminal Law”, in Guy S. Goodwin-Gill and Stefan
Talmon (eds.), The Reality of International Law, Essays in Honour of lan Brownlie, Claren-
don Press, Oxford, 1999; Payam Akhavan, Reducing Genocide to Law: Definition, Meaning,
and the Ultimate Crime, Cambridge University Press, Cambridge, 2012, Chapter 4.

3 ICTY, Prosecutor v. Delali¢ et al., Appeals Chamber, Judgment, 20 February 2001, IT-96-
21-A, para. 412 (https://www.legal-tools.org/doc/051554/): “An element is materially dis-
tinct from another if it requires proof of a fact not required by the other”.

36 ICTR, Prosecutor v. Musema, Appeals Chamber, Judgment, 16 November 2001, ICTR-96-
13-A, para. 367 (https://www.legal-tools.org/doc/786a69/); Krsti¢, 19 April 2004, paras.
219-227.
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v. Retrospective Application of the Genocide Convention:

The question whether the Genocide Convention can be applied retroactive-
ly in respect of mass-atrocity events occurring in ‘periods of history’ prior
to its formal adoption has been raised in relation to the extermination of
Armenians within the Ottoman Empire commencing on 24 April 1915.
This issue remains unsettled although it is possible to make a strong case
that the “Armenian Genocide” does indeed meet the legal definition of the
crime set out in the Convention even if the principle of legality might pre-
clude criminal prosecutions under this category of crime.’” The issue was
debated before the European Court of Human Rights which at least recog-
nised “the rights of Armenians to respect for their and their ancestors’ dig-
nity, including their right to respect for their identity constructed around the
understanding that their community has suffered genocide”.?®

vi. The Duality of State and Individual Responsibility

The ICJ has stated that the duality of individual criminal responsibility and
State responsibility “continues to be a constant feature of international law”
(Application of the Convention on the Prevention and Punishment of the
Crime of Genocide, 26 February 2007, para. 173). This means that in a giv-
en situation of alleged genocide, a State may be held responsible for viola-
tions of its obligations under the Genocide Convention before the ICJ if a
State refers a dispute to it under Article IX of that Convention, while indi-
viduals may be held criminally responsible for genocide before a compe-
tent court such as the ICC. The ICJ has further explained that: “Contracting
Parties are bound by the obligation under the [Genocide] Convention not to
commit, through their organs or persons or groups whose conduct is at-
tributable to them, genocide and the other acts enumerated in Article I117.
Consequently, “if an organ of the State, or a person or group whose acts are
legally attributable to the State, commits any of the acts proscribed by Arti-
cle IIT of the Convention, the international responsibility of that State is
incurred” (Application of the Convention on the Prevention and Punish-
ment of the Crime of Genocide, 26 February 2007, para. 179).

On 11 November 2019, The Gambia instituted proceedings against
Myanmar before the ICJ alleging that Myanmar had violated the Genocide

37 See further Geoffrey Robertson, An Inconvenient Genocide: Who Now Remembers the Ar-
menians?, Biteback Publishing, 2014, Chapter 4.

38 ECtHR, Peringek v. Switzerland, Grand Chamber, Judgment, 15 October 2015, para. 227
(https://www.legal-tools.org/doc/719085/).
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Convention in its treatment of the Rohingya in Rakhine State.* In its Ap-
plication, The Gambia pointed to the distinction as well as the connections
between discrimination, ethnic cleansing, persecution, disappearance and
torture, and referred to acts of genocide being part of a continuum (Appli-
cation for Provisional Measures, 11 November 2019, para. 4). The Gambia
also referred to the jus cogens nature of the prohibition of genocide and the
erga omnes character of the obligations owed under the Genocide Conven-
tion (Application for Provisional Measures, 11 November 2019, para. 15).
In its order on provisional measures, the ICJ concluded that, prima facie, it
had jurisdiction to hear the case.*’ As it concerned The Gambia’s standing,
the ICJ affirmed that: “any State party to the Genocide Convention, and not
only a specially affected State, may invoke the responsibility of another
State party with a view to ascertaining the alleged failure to comply with its
obligations erga omnes partes, and to bring that failure to an end” (Appli-
cation for Provisional Measures, 23 January 2020, para. 41).

The Court found that the Rohingya appeared to constitute a protected
group under Article II of the Genocide Convention (Application for Provi-
sional Measures, 23 January 2020, para. 52). However, at the provisional
measures stage, the Court was concerned with the protection of rights un-
der the Genocide Convention rather than breaches thereof (Application for
Provisional Measures, 23 January 2020, para. 66). Various provisional
measures were ordered, including the requirement that Myanmar should
take all measures within its power to prevent all acts of genocide (4pplica-
tion for Provisional Measures, 23 January 2020, para. 79) and to ensure the
preservation of any evidence of related to allegations of genocide (Applica-
tion for Provisional Measures, 23 January 2020, para. 81).

vii. The Contextual Element:

The ICC Elements of Crimes introduce a contextual element that does not
appear in the Genocide Convention or in the Statutes and jurisprudence of

3 1CJ, Application of the Convention on the Prevention and Punishment of the Crime of Geno-

cide (The Gambia v. Myanmar), Application Instituting Proceedings and Request for Provi-
sional Measures, 11 November 2019, para. 2. (‘Application for Provisional Measures, 11
November 2019°) (https://www.legal-tools.org/doc/69p376/).

ICJ, Application of the Convention on the Prevention and Punishment of the Crime of Geno-
cide (The Gambia v. Myanmar), Request for the Indication of Provisional Measures, Order,
23 January 2020, para. 37 (‘Application for Provisional Measures, 23 January 2020)
(https://www.legal-tools.org/doc/in5d55/).
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the ad hoc tribunals. The Elements of Article 6(a), Genocide by killing, are
listed as follows, with the contextual element appearing in Article 6(a)(4):

1. The perpetrator killed one or more persons.

2. Such person or persons belonged to a particular national,

ethnical, racial or religious group.

3. The perpetrator intended to destroy, in whole or in part, that

national, ethnical, racial or religious group, as such.

4. The conduct took place in the context of a manifest pattern

of similar conduct directed against that group or was conduct

that could itself effect such destruction.

The Introduction to Article 6 of the Elements of Crimes states with
respect to the fourth element above that the term “‘in the context of” would
include the initial acts in an emerging pattern” while the term “‘manifest’ is
an objective qualification”. This element follows from a US proposal to
introduce into the definition of genocide a plan or policy requirement
(Schabas, 2016, p. 130). However, it contradicted the evolving and now
settled ICTY jurisprudence to the effect that genocide could be committed
by an individual acting alone (Jelisi¢, 14 December 1999, para. 100).4' Ac-
cording to the ICTY jurisprudence, there is no requirement of a broader

plan or policy under customary international law.*

The ICC Pre-Trial Chamber has noted that according to the ad hoc
tribunal jurisprudence, once the intent has been proven and an underlying
act of genocide is carried out by an individual who possesses that intent,
the crime of genocide is established. However, the additional contextual
element in the ICC definition of genocide means that: “the crime of geno-
cide is only completed when the relevant conduct presents a concrete threat
to the existence of the targeted group, or a part thercof”. Put differently:
“the protection offered by the penal norm defining the crime of genocide —
as an ultima ratio mechanism to preserve the highest values of the interna-
tional community — is only triggered when the threat against the existence
of the targeted group, or part thereof, becomes concrete and real, as op-
posed to just being latent or hypothetical” (4] Bashir, 4 March 2009, para.
124). The ICC Pre-Trial Chamber defended (by a Majority) its construction
of the definition of genocide, claiming that such a construction was not

41 Confirmed on appeal, ICTY, Prosecutor v. Jelisi¢, Appeals Chamber., Judgment, 5 July
2001, IT-95-10-A, para. 48 (https://www.legal-tools.org/doc/477a30/).

2 ICTY, Prosecutor v. Kunarac et al., Appeals Chamber, Judgment, 12 June 2002, IT-96-23
and IT-96-23/1-A, para. 98, fn. 114 (https://www.legal-tools.org/doc/029a09/).
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contrary to Article 6 of the ICC Statute; that it respected the requirements
of Article 22(2) of the ICC Statute that the definition of the crimes shall be
strictly construed and in case of ambiguity, interpreted in favour of the ac-
cused; and that it was “fully consistent with the traditional consideration of
the crime of genocide as the ‘crime of crimes’ (4! Bashir, 4 March 2009,
para. 133).

Doctrine: For the bibliography, see the final comment on Article 6.

Author: Nina H.B. Jorgensen.
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Article 6: Specific Intent

with intent

The specific intent is the essence of genocide and the “distinguishing char-

99 |

acteristic of this particular crime under international law”.

As the ICTY Appeals Chamber has stated: “Genocide is one of the
worst crimes known to humankind, and its gravity is reflected in the strin-
gent requirement of specific intent”.? The ICJ has also emphasised the im-
portance of establishing what is variously described as the ‘additional in-
tent’, ‘special intent’, ‘specific intent’ or ‘dolus specialis’: “It is not enough
that the members of the group are targeted because they belong to that
group, that is because the perpetrator has a discriminatory intent. Some-
thing more is required. The acts listed in Article II must be done with intent
to destroy the group as such in whole or in part. The words ‘as such’ em-
phasize that intent to destroy the protected group”.’

The Introduction to Article 6 of the ICC Elements of Crimes states in
relation to the mens rea for genocide, viewed in the context of Article 30 of
the ICC Statute which refers to “awareness that a circumstance exists” that:
“Notwithstanding the normal requirement for a mental element provided
for in article 30, and recognizing that knowledge of the circumstances will
usually be addressed in proving genocidal intent, the appropriate require-
ment, if any, for a mental element regarding this circumstance will need to
be decided by the Court on a case-by-case basis”.

The ICC Pre-Trial Chamber has referred to two subjective elements:

i. a general subjective element that must cover any genocidal
act provided for in Article 6(a) to (e) of the Statute, and which
consists of Article 30 intent and knowledge requirement; and
ii. an additional subjective element, normally referred to as
“dolus specialis” or specific intent, according to which any

' Report of the International Law Commission on the work of its forty-eighth session, 6 May
199626 July 1996, UN Doc. A/51/10, Part. I, Commentary, Article 17. Crime of genocide,
para. 5, p. 44 (https://www.legal-tools.org/doc/f6{f65/).

2 ICTY, Prosecutor v. Krsti¢, Appeals Chamber, Judgment, 19 April 2004, IT-98-33-A, para.
34 (“Krsti¢, 19 April 2004°) (https://www.legal-tools.org/doc/86a108/).

3 1CJ, Application of the Convention on the Prevention and Punishment of the Crime of Geno-
cide (Bosnia and Herzegovina v. Serbia and Montenegro), Judgment, 26 February 2007, ICJ
Reports 43, para. 187 (https://www.legal-tools.org/doc/5fcd00/).
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genocidal acts must be carried out with the “intent to destroy
in whole or in part” the targeted group.*

It is possible for another crime, such as persecution or deportation
(‘ethnic cleansing’) to ‘escalate’ into genocide, in other words the specific
intent is not present initially but is subsequently formed.’ It is not required
to prove premeditation, but premeditation can be an aggravating factor in
sentencing (Krsti¢, 2 August 2001, paras. 572, 705 and 711).

As it concerns proof of the specific intent, the jurisprudence of the ad
hoc tribunals has established that in the absence of direct evidence, circum-
stantial evidence may suffice:

The specific intent may be inferred from the surrounding facts
and circumstances which may include: the general context; the
perpetration of other culpable acts systematically directed
against the same group; the scale of the atrocities committed;
the systematic targeting of victims on account of their
membership in a particular group; proof of the mental state
with respect to the commission of the underlying acts; the
repetition of destructive and discriminatory acts; or the
existence of a plan or policy.®

Several layers of proof may be required depending on the mode of li-
ability charged. For example, in the KaradZi¢ case, where it was alleged
that the accused was responsible as a participant both in an “overarching”
joint criminal enterprise (‘JCE’) and a more limited joint criminal enter-
prise relating to Srebrenica, “the accused needs to share genocidal intent
with other members of the JCE”.” The Trial Chamber found that Karadzi¢
“shared the common purpose of eliminating the Bosnian Muslims in Sre-
brenica with the other members of the JCE” (Karadzi¢, 24 March 2016,
5814), and proceeded to consider whether he “intended to destroy the pro-
tected group, in whole or in part, as such” (Karadzi¢, 24 March 2016, para.
5825). The Trial Chamber noted that “indications of such intent are ‘rarely

4 ICC, Prosecutor v. Al Bashir, Pre-Trial Chamber I, Decision on the Prosecution’s Applica-
tion for a Warrant of Arrest against Omar Hassan Ahmad Al Bashir, 4 March 2009, ICC-
02/05-01/09-3, para. 139 (‘A/ Bashir, 4 March 2009°) (https://legal-tools.org/doc/e26cf4/).

> ICTY, Prosecutor v. Krstié, Trial Chamber, Judgment, 2 August 2001, 1T-98-33-T, para. 619
(‘Krsti¢, 2 August 2001°) (https://www.legal-tools.org/doc/440d3a/).

¢ ICTY, Prosecutor v. Mladi¢, Trial Chamber, Judgment, 22 November 2017, IT-09-92-T,
para. 3457 (https://www.legal-tools.org/doc/e6143e/).

7 ICTY, Prosecutor v. Karadzi¢, Trial Chamber, Judgment, 24 March 2016, 1T-95-5/18-T,
para. 549 (‘Karadzi¢, 24 March 2016) (https://www.legal-tools.org/doc/173e23/).
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Article 6

overt’ (Karadzi¢, 24 March 2016, para. 5825) Thus, although the Cham-
ber was satisfied that Karadzi¢ participated in the plan to eliminate the
Bosnian Muslims in Srebrenica with discriminatory intent, it needed to:
“determine whether, in light of his knowledge of the implementation of the
plan to eliminate — particularly his knowledge of its killing aspect — it is
satisfied that the only reasonable inference is that the Accused intended to
destroy the Bosnian Muslims in Srebrenica as such” (Karadzi¢, 24 March
2016, para. 5827). The Trial Chamber concluded that Karadzi¢ shared the
intent for genocide (Karadzi¢, 24 March 2016, para. 5831).

It has been suggested that the approach in Karadzi¢ blurs the bounda-
ries between the mental elements of knowledge and intent.® A knowledge-
based understanding of genocidal intent has been discussed in the litera-
ture.” However, the jurisprudence tends to draw a distinction between the
mental element for direct commission of genocide (as a perpetrator, co-
perpetrator or participant in a joint criminal enterprise) and for participation
in genocide as an accomplice (see Krsti¢, 19 April 2004, para. 140). In-
deed, the ICC Pre-Trial Chamber has examined the literature on the so-
called ‘knowledge-based approach’, one version of which differentiates
between high level and lower-level perpetrators, and noted that:

[TThe “knowledge-based approach” would only differ from
the traditional approach to the subjective elements of the
crime of genocide in those cases in which mid-level superiors
and low-level physical perpetrators are subject to prosecution
before this Court. In this regard, the literal interpretation of the
definition of the crime of genocide in article 6 of the Statute
and in the Elements of Crimes makes clear that only those
who act with the requisite genocidal intent can be principals to
such a crime pursuant to article 25(3)(a) of the Statute. Those
others, who are only aware of the genocidal nature of the
campaign, but do not share the genocidal intent, can only be
held liable as accessories pursuant to articles 25(3)(b) and (d)

8 Carsten Stahn, 4 Critical Introduction to International Criminal Law, Cambridge University
Press, 2019, pp. 42—43.

9 See Alexander Greenawalt, “Rethinking Genocidal Intent: The Case for a Knowledge-based
Interpretation”, in Columbia Law Review, 1999, vol. 99; Nina H.B. Jorgensen, “The Defini-
tion of Genocide: Joining the Dots in the Light of Recent Practice”, in International Crimi-
nal Law Review, 2001, vol. 1, pp. 292-299; Claus Kress, “The Crime of Genocide under In-
ternational Law”, in International Criminal Law Review, 2006, vol. 6, pp. 492—497; William
A. Schabas, Genocide in International Law: The Crime of Crimes, 2nd. ed., Cambridge
University Press, 2009, pp. 242-256; Stahn, 2019, pp. 43—44.
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and 28 of the Statute (Al Bashir, 4 March 2009, note 154 (em-
phasis added)).

Doctrine: For the bibliography, see the final comment on Article 6.

Author: Nina H.B. Jorgensen.
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Article 6: Destroy

to destroy

The ILC adopted the view, consistently with the travaux préparatoires of
the Genocide Convention, that the envisaged destruction must be by physi-
cal or biological means.! Thus, the words “to destroy” do not include “the
destruction of the national, linguistic, religious, cultural or other identity of
a particular group” (ILC Report, 1996, para. 12). As the ILC explained,
“cultural genocide” refers to: “any deliberate act committed with the intent
to destroy the language, religion or culture of a group, such as prohibiting
the use of the language of the group in daily intercourse or in schools or the
printing and circulation of publications in the language of the group or de-
stroying or preventing the use of libraries, museums, schools, historical
monuments, places of worship or other cultural institutions and objects of
the group” (ILC Report, 1996, para. 12). The notion of “cultural genocide”
was not included in the final text of the Genocide Convention.?

This position that the “term ‘destroy’ is limited to the physical or bio-
logical destruction of the group’ has been endorsed by the ICJ* and both
the ICTR and the ICTY as constituting customary international law.> In
Krsti¢, however, the ICTY Trial Chamber pointed out that: “where there is
physical or biological destruction there are often simultaneous attacks on
the cultural and religious property and symbols of the targeted group as
well, attacks which may legitimately be considered as evidence of an intent
to physically destroy the group” (Krsti¢, 2 August 2001, para. 580).

' Report of the International Law Commission on the work of its forty-eighth session, 6 May
199626 July 1996, UN Doc. A/51/10, Part. I, Commentary, Article 17. Crime of genocide,
para. 12, pp. 456 (‘ILC Report, 1996”) (https://www.legal-tools.org/doc/f6ft65/).

2 ICTY, Prosecutor v. Krsti¢, Trial Chamber, Judgment, 2 August 2001, IT-98-33-T, para. 576
and fn. 1284 (‘Krsti¢, 2 August 2001°) (https://www.legal-tools.org/doc/440d3a/).

3 ICTY, Prosecutor v. Mladié, Trial Chamber, Judgment, 22 November 2017, IT-09-92-T,

para. 3435 (https://www.legal-tools.org/doc/96f3c1/).

ICJ, Application of the Convention on the Prevention and Punishment of the Crime of Geno-

cide (Bosnia and Herzegovina v. Serbia and Montenegro), Judgment, 26 February 2007, ICJ

Reports 43, para. 344 (https://www.legal-tools.org/doc/5fcd00/).

> ICTR, Prosecutor v. Seromba, Trial Chamber, Judgment, 13 December 2006, ICTR-2001-
66-1, para. 319 (https://www.legal-tools.org/doc/e0084d/); Krsti¢, 2 August 2001, para. 580.
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Article 6: In Whole or in Part

in whole or in part

The phrase “in whole or in part” establishes a quantitative threshold in the
sense that isolated hate crimes do not constitute genocide, while at the
same time making it clear that the intent need not relate to the whole group
but only a substantial part of it. The “substantiality” requirement has been
accepted in ICTY and ICTR jurisprudence.!

The ICTY Appeals Chamber has clarified the factors to be taken into
account in order to determine whether a substantial part of a group was tar-
geted:

The numeric size of the targeted part of the group is the neces-
sary and important starting point, though not in all cases the
ending point of the inquiry. The number of individuals target-
ed should be evaluated not only in absolute terms, but also in
relation to the overall size of the entire group. In addition to
the numeric size of the targeted portion, its prominence within
the group can be a useful consideration. If a specific part of
the group is emblematic of the overall group, or is essential to
its survival, that may support a finding that the part qualifies
as substantial (Krsti¢, 19 April 2004, para. 12).

Thus, the Bosnian Muslim population in Srebrenica — consisting of
about 40,000 people — was considered to be a substantial part of the nation-
al group of Bosnian Muslims for the purposes of the definition of geno-
cide.?

The ICJ has indicated that “the substantiality criterion is critical”.?
According to the ICJ, three matters are relevant to the determination of a
part of the group: (1) since the object and purpose of the Genocide Conven-
tion is to prevent the intentional destruction of groups, the part of the group
that is targeted “must be significant enough to have an impact on the group

' ICTY, Prosecutor v. Krstié, Appeals Chamber, Judgment, 19 April 2004, IT-98-33-A, paras.
89 (‘Krsti¢, 19 April 2004°) (https://www.legal-tools.org/doc/86a108/).

2 See also ICTY, Prosecutor v. Karadzié, Trial Chamber, Judgment, 24 March 2016, IT-95-
5/18-T, para. 5672 (https://www.legal-tools.org/doc/173e23/).

ICJ, Application of the Convention on the Prevention and Punishment of the Crime of Geno-
cide (Bosnia and Herzegovina v. Serbia and Montenegro), Judgment, 26 February 2007, ICJ
Reports 43, para. 201 (‘Bosnia and Herzegovina v. Serbia and Montenegro, 26 February
2007°) (https://www.legal-tools.org/doc/5fcd00/).
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as a whole” (Bosnia and Herzegovina v. Serbia and Montenegro, 26 Febru-
ary 2007, para. 198); (2) genocide may be established where the intent is to
destroy the group within a limited geographical area depending on the op-
portunity available to the perpetrator (Bosnia and Herzegovina v. Serbia
and Montenegro, 26 February 2007, para. 199); and (3) a qualitative as-
sessment may be carried out to determine whether the substantiality re-
quirement is met when considered alongside other factors, for example, it
may be sufficient to establish that a specific part of a group is essential to
the group’s survival (Bosnia and Herzegovina v. Serbia and Montenegro,
26 February 2007, para. 200).

The ICJ’s assessment relied heavily on the ad hoc tribunal jurispru-
dence. For example, the ICTY Trial Chamber in Jelisi¢ stated:

Genocidal intent may [...] be manifest in two forms. It may
consist of desiring the extermination of a very large number of
the members of the group, in which case it would constitute
an intention to destroy a group en masse. However, it may al-
so consist of the desired destruction of a more limited number
of persons selected for the impact that their disappearance
would have upon the survival of the group as such.*

In Tolimir, the ICTY Trial Chamber summed up the position as fol-
lows:

While there is no numeric threshold of victims required, the
targeted portion must comprise a “significant enough [portion]
to have an impact on the group as a whole”. Although the nu-
merosity of the targeted portion in absolute terms is relevant
to its substantiality, this is not dispositive; other relevant fac-
tors include the numerosity of the targeted portion in relation
to the group as a whole, the prominence of the targeted por-
tion, and whether the targeted portion of the group is “em-
blematic of the overall group, or is essential to its survival”, as
well as the area of the perpetrators’ activity, control, and
reach.’

4 ICTY, Prosecutor v. Jelisi¢, Trial Chamber, Judgment, 14 December 1999, IT-95-10-T, para.
82 (https://www.legal-tools.org/doc/b3ece5/).

> ICTY, Prosecutor v. Tolimir, Trial Chamber II, Judgment, 12 December 2012, IT-05-88/2-T,
para. 749 (https://www.legal-tools.org/doc/445e4e/).
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Article 6: A National, Ethnical, Racial
or Religious Group

a national, ethnical, racial or religious group

Article I(I) of the draft Convention on Genocide prepared by the UN Secre-
tary-General on behalf of the Economic and Social Council in 1947 stated
that: “The purpose of this Convention is to prevent the destruction of racial,
national, linguistic, religious or political groups of human beings”.! This
language was retained by an ad hoc drafting committee established by the
Economic and Social Council, but the inclusion of political groups was re-
garded as problematic when the draft came before the Sixth Committee.
Ultimately, the view prevailed that political groups should be excluded as
they lacked homogeneity and stability.? Consequently, the annihilation by
the Khmer Rouge of fellow Cambodians on political grounds — “widely
considered a paradigmatic case of genocide” (Van Schaack, 1997, p. 2261)
in the prelude to the establishment of the ECCC, does not meet the conven-
tional definition of genocide.

The interpretation adopted by the ICTR Trial Chamber in the
Akayesu case, according to which the Genocide Convention was designed
to protect any stable and permanent group is today regarded as an anoma-
ly.* The Akayesu approach was, however, supported by the Darfur Com-
mission.*

The negotiating history of the ICC Statute reveals a discussion over
whether to include social and political groups in the definition of geno-

! Draft Convention on the Crime of Genocide, UN Doc. E/447, 26 June 1947, p. 3
(https://www.legal-tools.org/doc/a2d995/).

For a summary of the discussion in the Sixth Committee, see Beth Van Schaack, “The Crime
of Political Genocide: Repairing the Genocide Convention’s Blind Spot”, in Yale Law Jour-
nal, 1997, vol. 106, no. 7, pp. 2264-2266.

Robert Cryer, Darryl Robinson and Sergey Vasiliev, An Introduction to International Crimi-
nal Law and Procedure, 4th ed., Cambridge University Press, 2019, pp. 210-211, referring
to ICTR, Prosecutor v. Akayesu, Trial Chamber, Judgment, 2 September 1998, ICTR-96-4-T,
para. 511 (‘Akayesu, 2 September 1998°) (https://www.legal-tools.org/doc/b8d7bd/).

Report of the International Commission of Inquiry on Darfur to the United Nations Secre-
tary-General, Pursuant to Security Council Resolution 1564 of 18 September 2004, 25 Janu-
ary 2005, para. 501 (‘Darfur Commission Report’) (https://www.legal-tools.org/
doc/e684bb/).
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Article 6

cide.> However, the Preparatory Committee Working Group on the Defini-
tions and Elements of Crimes preferred the original text of the Genocide
Convention and there was no determined effort by States to expand the list
of protected groups.®

There are no precise, generally and internationally accepted defini-
tions of the groups protected by the Genocide Convention and in turn the
ICC Statute.” The ICTR faced difficulties in determining whether the Tutsi
were an ethnic group and ultimately relied on factors outside its adopted
definitions of the protected groups. The proposed definitions were as fol-
lows: a national group is “a collection of people who are perceived to share
a legal bond based on common citizenship, coupled with reciprocity of
rights and duties” (4dkayesu, 2 September 1998, para. 512); an ethnic group
is “a group whose members share a common language or culture”
(Akayesu, 2 September 1998, para. 513); a racial group is defined with ref-
erence to “hereditary physical traits often identified with a geographical
region, irrespective of linguistic, cultural, national or religious factors”
(Akayesu, 2 September 1998, para. 514); and a “religious group is one
whose members share the same religion, denomination or mode of wor-
ship” (Adkayesu, 2 September 1998, para. 515).

It has been suggested that, rather than searching for separate defini-
tions, it is preferable to view the groups “as four corner posts that delimit
an area within which a myriad of groups covered by the Convention find
protection”.® This echoes a comment by the ICTY Trial Chamber that the
list of groups: “was designed more to describe a single phenomenon,
roughly corresponding to [...] ‘national minorities’, rather than to refer to
several distinct prototypes of human groups” and that “[t]o attempt to dif-
ferentiate each of the named groups on the basis of scientifically objective

Report of the Preparatory Committee on the Establishment of an International Criminal
Court, Volume I, UN Doc. A/51/22, 14 September 1996, para. 60 (https://www.legal-
tools.org/doc/e75432/).

6 William A. Schabas, “Article 6: Genocide”, in Otto Triffterer and Kai Ambos (eds.), The
Rome Statute of the International Criminal Court: A Commentary, 3rd. ed., C.H.
Beck/Hart/Nomos, Munich/Oxford/Baden-Baden, 2016, pp. 129, 135 (https://www.legal-
tools.org/doc/040751/).

7 ICTR, Prosecutor v. Rutaganda, Trial Chamber., Judgment, 6 December 1999, ICTR-96-3-

T, para. 56 (https://www.legal-tools.org/doc/f0dbbb/): “Each of these concepts must be as-

sessed in the light of a particular political, social and cultural context”.

William A. Schabas, Genocide in International Law: The Crime of Crimes, 2nd. ed., Cam-

bridge University Press, 2009, p. 129.
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criteria would thus be inconsistent with the object and purpose of the Con-
vention”.’

A related question is whether the protected groups and individuals
who may fall victim to genocide should be identified by reference to objec-
tive or subjective criteria. The ICTY and ICTR settled on a position where-
by the determination of a protected group is “to be assessed on a case-by-
case basis by reference to the objective particulars of a given social or his-
torical context, and by the subjective perceptions of the perpetrators”.!

The Darfur Commission considered whether the Fur, Massalit, and
Zaghawa constituted ethnic groups that were objectively distinct from
those of the alleged perpetrators of genocide and found that the objective
assessment alone did not reveal a clear answer. However, various elements
demonstrated a “self-perception of two distinct groups” (Darfur Commis-
sion Report, para. 511) which permitted the conclusion that “victims of at-
tacks and killings subjectively make up a protected group” (Darfur Com-
mission Report, para. 512).

The ICC Pre-Trial Chamber referred to the findings of the Darfur
Commission in reaching its own conclusion that the Fur, the Masalit, and
the Zaghawa groups in Sudan were ethnic groups on the basis that each
“has its own language, its own tribal customs and its own traditional links
to its lands”.!! The Pre-Trial Chamber noted that neither the ICC Statute
nor international case law had provided a clear definition of an ethnic
group and that the question remained open “whether a wholly objective
(based on anthropological considerations), a wholly subjective (based only
upon the perception of the perpetrators), or a combined objec-
tive/subjective approach to the definition of the relevant group should be
adopted”."?

® ICTY, Prosecutor v. Krsti¢, Trial Chamber, Judgment, 2 August 2001, IT-98-33-T, para. 556
(https://www.legal-tools.org/doc/440d3a/).

10 ICTR, Prosecutor v. Semanza, Trial Chamber, Judgment and Sentence, 15 May 2003, ICTR-

97-20-T, para. 317 (https://www.legal-tools.org/doc/7e668a/).

ICC, Prosecutor v. Al Bashir, Pre-Trial Chamber I, Decision on the Prosecution’s Applica-

tion for a Warrant of Arrest against Omar Hassan Ahmad Al Bashir, 4 March 2009, ICC-

02/05-01/09-3, para. 137 (‘4] Bashir, 4 March 2009’) (https://www.legal-tools.org/
doc/e26c¢t4/).

12 Al Bashir, 4 March 2009, fn. 152, referring to ICJ, Application of the Convention on the
Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia
and Montenegro), Judgment, 26 February 2007, ICJ Reports 43, para. 191
(https://www.legal-tools.org/doc/5fcd00/).
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Article 6

The ICC Pre-Trial Chamber has followed the ICTY Appeals Cham-
ber in rejecting the idea of a “negative approach” to the identification of a
protected group or its members whereby targeted groups are defined by “by
reference to national, ethnical, racial, or religious characteristics that indi-
viduals lack”.’* The ICTY Appeals Chamber found that the elements of
genocide had to be considered positively in relation to Bosnian Muslims
and Bosnian Croats rather than negatively in relation to “non-Serbs”.'* The
ICC Pre-Trial Chamber has stressed that “the targeted group must have par-
ticular positive characteristics (national, ethnic, racial or religious), and not
a lack thereof™; thus, it is “a matter of who the targeted people are, not who
they are not” (4! Bashir, 4 March 2009, para. 135).

Doctrine: For the bibliography, see the final comment on Article 6.

Author: Nina H.B. Jergensen.

13 ICTY, Prosecutor v. Stakié, Appeals Chamber, Judgment, 22 March 2006, IT-97-24-A, para.
16 (https://www.legal-tools.org/doc/09f751/).

14 Stakié, 22 March 2006, paras. 16-28. See also ICTY, Prosecutor v. Mladié, Trial Chamber,
Judgment, 22 November 2017, IT-09-92-T, para. 3436 (https://www.legal-tools.org/
doc/96f3cl/).
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Article 6: As Such

as such

The addition of the words “as such” when the Genocide Convention was
being drafted reflected a compromise between negotiators who favoured an
explicit motive requirement and those who preferred to make no reference
to motive.! Motive per se is not relevant to the establishment of criminal
responsibility, but the words “as such” encapsulate the requirement of a
discriminatory purpose, for example that victims are targeted because of
their membership of a protected group. In other words: “The intent to de-
stroy a group as such, in whole or in part, presupposes that the victims
were chosen by reason of their membership in the group whose destruction
was sought”.

The ad hoc tribunals have distinguished between personal motivation
and the type of discriminatory purpose that is “intrinsic to the special in-
tent”.? The ICTY has clarified that while the “personal motive of the perpe-
trator of the crime of genocide may be, for example, to obtain personal
economic benefits, or political advantage or some form of power”, a per-
sonal motive of this nature does not preclude the existence of a specific
intent to commit genocide.* It has also been noted that: “It is not a contra-
diction [...] that perpetrators who have the special intent to destroy the pro-
tected group may also be fuelled by multiple other motives such as capture
of territory, economic advantage, sexual gratification, and spreading ter-
ror”.?

I William A. Schabas, “Article 6: Genocide”, in Otto Triffterer and Kai Ambos (eds.), The
Rome Statute of the International Criminal Court: A Commentary, 3rd. ed., C.H.
Beck/Hart/Nomos, Munich/Oxford/Baden-Baden, 2016, p. 136. (https://www.legal-
tools.org/doc/040751/); ICTR, Prosecutor v. Niyitegeka, Appeals Chamber, Judgment, 9 July
2004, ICTR-96-14-A, para. 53 (‘Niyitegeka, 9 July 2004°) (https://www.legal-tools.org/
doc/35cd4f)).

2 ICTY, Prosecutor v. Krsti¢, Trial Chamber, Judgment, 2 August 2001, 1T-98-33-T, para. 561
(https://www.legal-tools.org/doc/440d3a/).

3 Robert Cryer, Darryl Robinson and Sergey Vasiliev, 4n Introduction to International Crimi-
nal Law and Procedure, 4th. ed., Cambridge University Press, 2019, p. 225.

4 ICTY, Prosecutor v. Jelisi¢, Appeals Chamber., Judgment, 5 July 2001, IT-95-10-A, para. 49
(https://www.legal-tools.org/doc/477a30/).

5 “They Came To Destroy”: ISIS Crimes against the Yazidis, UN Doc. A/HRC/32/CRP.2, 15
June 2016, para. 10 (https://www.legal-tools.org/doc/249621/).
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The ICTR has explained the position as follows: “The term ‘as such’
has the effet utile of drawing a clear distinction between mass murder and
crimes in which the perpetrator targets a specific group because of its na-
tionality, race, ethnicity or religion. In other words, the term ‘as such’ clari-
fies the specific intent requirement. It does not prohibit a conviction for
genocide in a case in which the perpetrator was also driven by other moti-
vations that are legally irrelevant in this context” (Niyitegeka, 9 July 2004,
para. 53).

The phrase “as such” also serves to emphasise that “the ultimate vic-
tim of genocide is the group, although its destruction necessarily requires
the commission of crimes against its members”.® This point has been rein-
forced in subsequent ICTY case law: “the words ‘as such’ underscore that
something more than discriminatory intent is required for genocide; there
must be intent to destroy, in whole or in part, the protected group ‘as a sep-

999 7

arate and distinct entity’”.
Doctrine: For the bibliography, see the final comment on Article 6.

Author: Nina H.B. Jorgensen.

¢ ICTY, Prosecutor v. Sikirica et al., Trial Chamber, Judgment on Defence Motions to Acquit,

3 September 2001, IT-95-8-T, para. 89 (https://www.legal-tools.org/doc/682¢eal/).

7 ICTY, Prosecutor v. Popovié¢ et al., Trial Chamber, Judgment, 10 June 2010, IT-05-88-T,
paras. 821 and 1177 (https://www.legal-tools.org/doc/481867/); see also Prosecutor v.
Brdanin, Trial Chamber, Judgment, 1 September 2004, 1T-99-36-T, para. 698
(https://www.legal-tools.org/doc/4¢c3228/).

Publication Series No. 43 (2023, Second Edition) — page 91


https://www.legal-tools.org/doc/682ea1/
https://www.legal-tools.org/doc/481867/
https://www.legal-tools.org/doc/4c3228/

Commentary on the Law of the International Criminal Court: The Statute
Volume 1

Article 6(a)

(a) Killing members of the group;

It should be noted that the description of each underlying act refers to vic-
tims of the group in the plural, however, according to the ICC Elements of
Crimes, there need only be a single victim so long as the other elements are
fulfilled.! The Elements of Crimes refer to “one or more persons” in respect
of each underlying act.

As it concerns the mental element: “Proof of the specific genocidal
intent to destroy the targeted group in whole or in part is required in addi-
tion to proof of intent to commit the underlying act”.? As the ICJ has also
noted, the acts listed in Article II of the Genocide Convention “themselves
include mental elements”.?

According to Article 6(a), note 2 of the Elements of Crimes, “killed”
is interchangeable with “caused death”. Following a debate in the ICTY
and ICTR jurisprudence, it was eventually established that the meaning of
“killing” in the English version of the Tribunals’ Statutes and “meurtre” in
the French version was similar, and both terms would be construed as refer-
ring to intentional but not necessarily premeditated murder.*

The mens rea of “killing” in respect of genocide would therefore ap-
pear to be stricter than the mens rea for murder as a crime against humanity
or war crime as the latter categories are generally considered to encompass
both an intention to kill and an intention to cause serious bodily harm with
the knowledge that causing such harm might lead to death. But see Popovi¢
et al., 10 June 2010, paras. 788, 795, 810 and 842, where the ICTY Trial
Chamber does not clearly distinguish the mens rea for killing as genocide

Robert Cryer, Darryl Robinson and Sergey Vasiliev, An Introduction to International Crimi-
nal Law and Procedure, 4th. ed., Cambridge University Press, 2019, pp. 214-215.

2 ICTY, Prosecutor v. Popovié et al., Trial Chamber, Judgment, 10 June 2010, IT-05-88-T,
para. 808 (‘Popovic et al., 10 June 2010”) (https://www.legal-tools.org/doc/481867/).

ICJ, Application of the Convention on the Prevention and Punishment of the Crime of Geno-
cide (Bosnia and Herzegovina v. Serbia and Montenegro), Judgment, 26 February 2007, ICJ
Reports 43, para. 186 (https://www.legal-tools.org/doc/5fcd00/).

ICTR, Prosecutor v. Kayishema and Ruzindana, Appeals Chamber, Judgment (Reasons), 1
June 2001, ICTR-95-1-A, para. 151 (https://www.legal-tools.org/doc/9ea5f4/); ICTY, Prose-
cutor v. Staki¢, Trial Chamber, Judgment, 31 July 2003, IT-97-24-T para. 515
(https://www.legal-tools.org/doc/32ectb/).
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from the mens rea for murder as a crime against humanity or war crime. A
similar approach was taken in the Mladi¢ case, where the Trial Chamber
indicated that “the material elements of killing are equivalent to the ele-
ments of murder”.> However, confusingly, the relevant paragraph refers
both to the definition of murder of the same judgment (“the act or omission
was committed with intent to kill the victim or to wilfully cause serious
bodily harm which the perpetrator should reasonably have known might
lead to death”, Mladi¢, 22 November 2017, para. 3050) and in a footnote to
paragraph 151 of the Kayishema and Ruzindana Appeal Judgment which
establishes that the killing must be intentional.

Doctrine: For the bibliography, see the final comment on Article 6.

Author: Nina H.B. Jorgensen.

> ICTY, Prosecutor v. Mladié, Trial Chamber, Judgment, 22 November 2017, IT-09-92-T,
para. 3434 (https://www.legal-tools.org/doc/96f3c1/).
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Article 6(b)

(b) Causing serious bodily or mental harm to members of the
group;

According to the jurisprudence of the ad hoc tribunals: “serious harm need
not cause permanent and irremediable harm, but it must involve harm that
goes beyond temporary unhappiness, embarrassment or humiliation. It
must be harm that results in a grave and long-term disadvantage to a per-
son’s ability to lead a normal and constructive life”.! The infliction of men-
tal harm “must be of such a serious nature as to contribute or tend to con-
tribute to the destruction of all or part of the group”.?

The Elements of Crimes explicitly note that causing serious bodily or
mental harm “may include, but is not necessarily restricted to, acts of tor-
ture, rape, sexual violence or inhuman or degrading treatment” (Article
6(b), note 3). This reflects the ground-breaking finding by the ICTR in the
Akayesu case that sexual violence and rape can constitute genocide provid-
ed the requirement of genocidal intent is met, and that: “rape and sexual
violence certainly constitute infliction of serious bodily and mental harm
on the victims and are even [...] one of the worst ways [to] inflict harm on
the victim as he or she suffers both bodily and mental harm” (4kayesu, 2
September 1998, para. 731). According to the ICTY, “the bodily or mental
harm caused must be of such a serious nature as to contribute or tend to
contribute to the destruction of the group” and “may include torture; rape;
and non-fatal physical violence that causes disfigurement or serious injury
to the external or internal organs”.’

U ICTY, Prosecutor v. Krsti¢, Trial Chamber, Judgment, 2 August 2001, IT-98-33-T, para. 513
(https://www.legal-tools.org/doc/440d3a/); see also ICTR, Prosecutor v. Akayesu, Trial
Chamber, Judgment, 2 September 1998, ICTR-96-4-T, para. 502 (‘Akayesu, 2 September
1998°) (https://www.legal-tools.org/doc/b8d7bd/), stating that the bodily or mental harm
need not be “permanent or irremediable”.

2 ICTY, Prosecutor v. Tolimir, Appeals Chamber, Judgment, 8 April 2015, IT-05-88/2-A para.
203 (https://www.legal-tools.org/doc/010ecb/); see also ICTR, Prosecutor v. Seromba, Ap-
peals Chamber, Judgment, 12 March 2008, ICTR-2001-66-A, para. 46 (https://www.legal-
tools.org/doc/b4df9d/).

3 ICTY, Prosecutor v. Mladié, Trial Chamber, Judgment, 22 November 2017, IT-09-92-T,
para. 3434 (https://www.legal-tools.org/doc/96f3c1/); see also Prosecutor v. Karadzi¢, Trial
Chamber, Judgment, 24 March 2016, 1T-95-5/18-T, paras. 543-545 (https://www.legal-
tools.org/doc/173e23/).
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Threats of death have been found to amount to serious mental harm
under this category (7olimir, 8 April 2015, para. 206). Forcible transfer
may also qualify, although in this context there will need to be evidence of
long-term consequences for the affected population as well as a link be-
tween the transfer operation and the physical destruction of the protected
group as a whole.*

As it concerns the mens rea, the “harm must be inflicted intentional-
ly” (Mladi¢, 22 November 2017, para. 3434).

Doctrine: For the bibliography, see the final comment on Article 6.

Author: Nina H.B. Jergensen.

4 Tolimir, 8 April 2015, paras. 208-209, 217; see also ICTY, Prosecutor v. Blagojevi¢ and
Joki¢, Trial Chamber, Judgment, 17 January 2005, IT-02-60-T, paras. 644-654
(https://www.legal-tools.org/doc/748312/).
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Article 6(c)

(c) Deliberately inflicting on the group conditions of life calculated
to bring about its physical destruction in whole or in part;

This category refers to the “methods of destruction by which the perpetra-
tor does not immediately kill the members of the group, but which, ulti-
mately, seek their physical destruction”.! The ICJ has rejected the idea that
this category could include a type of ‘cultural genocide’, stating that: “the
destruction of historical, cultural and religious heritage cannot be consid-
ered to constitute the deliberate infliction of conditions of life calculated to
bring about the physical destruction of the group”.? However, the ICJ en-
dorsed the jurisprudence of the ICTY according to which attacks on cultur-
al and religious heritage which accompany acts of physical or biological
destruction may properly be regarded as evidence of genocidal intent.?

The ICC Elements of Crimes state that: “The term ‘conditions of life’
may include, but is not necessarily restricted to, deliberate deprivation of
resources indispensable for survival, such as food or medical services, or
systematic expulsion from homes” (Article 6(c), note 4). According to the
jurisprudence of the ad hoc tribunals, this category may include “methods
of destruction apart from direct killings such as subjecting the group to a
subsistence diet, systematic expulsion from homes and denial of the right
to medical services”, and “the creation of circumstances that would lead to
a slow death, such as lack of proper housing, clothing and hygiene or ex-
cessive work or physical exertion”.* This category “does not require proof
of a result” (Staki¢, 31 July 2003, para. 517) as the conditions must simply

I ICTR, Prosecutor v. Akayesu, Trial Chamber, Judgment, 2 September 1998, ICTR-96-4-T,

para. 505 (https://www.legal-tools.org/doc/b8d7bd/).

ICJ, Application of the Convention on the Prevention and Punishment of the Crime of Geno-

cide (Bosnia and Herzegovina v. Serbia and Montenegro), Judgment, 26 February 2007, ICJ

Reports 43, para. 344 (‘Bosnia and Herzegovina v. Serbia and Montenegro, 26 February

2007”) (https://www.legal-tools.org/doc/5fcd00/).

Bosnia and Herzegovina v. Serbia and Montenegro, 26 February 2007, para. 344, referring

to ICTY, Prosecutor v. Krsti¢, Trial Chamber, Judgment, 2 August 2001, IT-98-33-T, para.

580 (https://www.legal-tools.org/doc/440d3a/).

4 ICTY, Prosecutor v. Stakié, Trial Chamber, Judgment, 31 July 2003, IT-97-24-T, para. 517
(https://www.legal-tools.org/doc/32ectb/).
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be calculated to achieve a result.” The mental element requires that the acts
are carried out “deliberately”.

The conduct described as “ethnic cleansing” — a type of forced mi-
gration — can potentially be characterised as genocide under Article 2(c) of
the Genocide Convention “provided such action is carried out with the nec-
essary specific intent (dolus specialis), that is to say with a view to the de-
struction of the group, as distinct from its removal from the region” (Bos-
nia and Herzegovina v. Serbia and Montenegro, 26 February 2007, para.
190).

Doctrine: For the bibliography, see the final comment on Article 6.

Author: Nina H.B. Jergensen.

> See Robert Cryer, Darryl Robinson and Sergey Vasiliev, An Introduction to International
Criminal Law and Procedure, 4th. ed., Cambridge University Press, 2019, p. 216; see also
ICTY, Prosecutor v. Karadzi¢, Trial Chamber, Judgment, 24 March 2016, 1T-95-5/18-T, pa-
ra. 546 (https://www.legal-tools.org/doc/173e23/).

¢ ICTY, Prosecutor v. Mladi¢, Trial Chamber, Judgment, 22 November 2017, 1T-09-92-T,
para. 3434 (https://www.legal-tools.org/doc/96f3c1/).
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Article 6(d)

(d) Imposing measures intended to prevent births within the group;

This category refers to a form of biological genocide and includes “sexual
mutilation, the practice of sterilization, forced birth control, separation of
the sexes and prohibition of marriages” as well as rape of a female victim
belonging to one group by a man belonging to a different group in societies
in which group membership is determined by the identity of the father.!
Measures intended to prevent births within the group may be mental as
well as physical, and can include rape, for example, when the victim “re-
fuses subsequently to procreate” (Akayesu, 2 September 1998, para. 508).

As pointed out in the ILC’s Draft Code of Crimes, the phrase “im-
posing measures” suggests an element of coercion and the category would
therefore “not apply to voluntary birth control programmes sponsored by a
State as a matter of social policy”.?

The practice of forced sterilisation was a feature of the genocidal pol-
icy of the Nazis against the Jews and this crime was adjudicated in several
of the post-Second World War trials, though often under charges relating to
crimes against humanity and war crimes. For example, Ulrich Greifelt, who
was Chief of the Main Staff Office and Himmler’s deputy, was found to be
criminally responsible among other things for: “kidnapping of alien chil-
dren; hampering the reproduction of enemy nationals; forced evacuations
and resettlement of populations; forced Germanization of enemy nationals”
and more specifically, “[a]bortions on Eastern workers; taking away infants
of Eastern workers; and the punishment of foreign nationals for sexual in-
tercourse with Germans”.?> Rudolf Hoess, Commandant of the Auschwitz
camp, was convicted of a range of criminal acts committed at Auschwitz
which were seen to come within the notion of the crime of genocide.* Ac-

I ICTR, Prosecutor v. Akayesu, Trial Chamber, Judgment, 2 September 1998, ICTR-96-4-T,
para. 507 (https://www.legal-tools.org/doc/b8d7bd/).

Report of the International Law Commission on the work of its forty-eighth session, 6 May
199626 July 1996, UN Doc. A/51/10, Part. I, Commentary, Article 17. Crime of genocide,
para. 16, p. 46 (https://www.legal-tools.org/doc/f6{t65/).

3 United States Military Tribunal at Nuremberg, Trial of Ulrich Greifelt and others, in Law
Reports of Trials of War Criminals, United Nations War Crimes Commission, London, 1949,
Vol. XIII, p. 28 (https://www.legal-tools.org/doc/70e411/).

Supreme National Tribunal of Poland, Trial of Obersturmbannfiirer Rudolf Franz Ferdinand
Hoess, in Law Reports of Trials of War Criminals, United Nations War Crimes Commission,
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cording to the Notes on the Case, the medical experiments at Auschwitz,
including castration and sterilization, “were obviously devised at finding
the most appropriate means with which to lower or destroy the reproduc-
tive power of the Jews, Poles, Czechs and other non-German nations which
were considered by the Nazi as standing in the way of the fulfilment of
German plans of world domination. Thus, they were preparatory to the car-
rying out of the crime of genocide” (Hoess case, p. 25).

In accordance with the Elements of Crimes, intent is required as it
concerns the implementation of the measures: “The measures imposed
were intended to prevent births within that group” (ICC Elements of
Crimes, Article 6(d)(4), emphasis added).

Doctrine: For the bibliography, see the final comment on Article 6.

Author: Nina H.B. Jergensen.

London, 1948, Vol. VII, p. 11, and see Notes on the Case, p. 24 (‘Hoess case’)
(https://www.legal-tools.org/doc/9e87ed/pdf/).
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Article 6(e)

(e) Forcibly transferring children of the group to another group

The ICC Elements of Crimes establish that “children” in this category re-
fers to persons under the age of eighteen and that: “The term ‘forcibly’ is
not restricted to physical force, but may include threat of force or coercion,
such as that caused by fear of violence, duress, detention, psychological
oppression or abuse of power, against such person or persons or another
person, or by taking advantage of a coercive environment” (Article 6(e)(5)
and note 5). This reflects the jurisprudence of the ad hoc tribunals which
has established that “threats or trauma which would lead to the forcible
transfer of children from one group to another” are included in addition to

99 |

“direct act[s] of forcible physical transfer”.

This category is closely related to the notion of ‘cultural genocide’
and has been addressed in domestic jurisprudence. In Australia, for exam-
ple, the separation, forcible transfer and assimilation of Aboriginal and
Torres Strait Islander children into non-indigenous families was deemed to
constitute genocide by the Australian Human Rights and Equal Opportuni-
ties Commission.? Referring to Lemkin’s work, the Commission found that:
“the objective was ‘the disintegration of the political and social institutions
of culture, language, national feelings, religion, and the economical exist-
ence of” Indigenous peoples and thus “genocidal because it aims to destroy
the ‘cultural unit’ which the Convention is concerned to preserve”.’ Some
domestic criminal codes refer to the transfer of both children and adults in
this context. An example is Article 376(4) of the Guatemalan Criminal
Code.* The ILC considered that while the provision in the Genocide Con-
vention does not extend to the transfer of adults, the latter conduct might
amount to a crime against humanity or a war crime in certain circumstanc-

I ICTR, Prosecutor v. Akayesu, Trial Chamber, Judgment, 2 September 1998, ICTR-96-4-T,

para. 509 (https://www.legal-tools.org/doc/b8d7bd/).

Report of the National Inquiry into the Separation of Aboriginal and Torres Strait Islander

Children from Their Families, 1997 (‘Australia, National Inquiry Report, 1997).

Australia, National Inquiry Report, 1997. For sources on related domestic jurisprudence, see

William A. Schabas, Genocide in International Law: The Crime of Crimes, 2nd ed., Cam-

bridge University Press, 2009, p. 205, note 186; Ben Saul, “The International Crime of Gen-

ocide in Australian Law”, in Sydney Law Review, 2000, vol. 22, no. 4.

4 Guatemala, Codigo Penal (Criminal Code), Decree no. 17-73, 5 July 1973, Article 376(4)
(https://www.legal-tools.org/doc/e828d2/).

Publication Series No. 43 (2023, Second Edition) — page 100


https://www.legal-tools.org/doc/b8d7bd/
https://www.legal-tools.org/doc/e828d2/

Article 6

es, and that forcible transfer involving the separation of family members
might constitute genocide under the category of “deliberately inflicting on
the group conditions of life”.’

A series of cases in Argentina have addressed the transfer and forced
disappearance of children as an underlying act of genocide during the Ar-
gentinian dictatorship (‘Dirty War’) from 1976 to 1983. For example, The
Prosecutor v. Miguel Osvaldo Etchecolatz was the first case in which the
“Proceso de Reorganizacion Nacional” was qualified as genocide, although
in that case the relevant conduct was treated as “crimes against humanity
committed during a genocide”.¢

Additionally, the trials of Rios Montt and Jose Mauricio Rodriguez

Sanchez in Guatemala referred to the transfer of children in the context of a
finding of genocide against the Maya Ixil population.’
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Article 7

Article 7(1)

1. For the purpose of this Statute, “crime against humanity” means
any of the following acts when committed as part of a widespread
or systematic attack directed against any civilian population, with
knowledge of the attack:

General Remarks:

The general elements in the chapeau of Article 7 elevate an ordinary crime
or an inhumane conduct to a crime against humanity. The general elements
were extensively dealt with during the drafting of the ICC Statute and are
set out in Article 7(1) and (2) of the Statute, as well as in the Elements of
Crimes.' In the ICC case law, the general elements were analysed by the
Trial Chambers in the Katanga,* Bemba,’ and Ntaganda cases in addition
to the Pre-Trial Chamber in several cases.*

Analysis:

i. Definition:

Crimes against humanity pursuant to the ICC Statute are any of the enu-
merated acts in Article 7 “when committed as part of a widespread or sys-
tematic attack directed against any civilian population, with knowledge of
the attack” (ICC Statute, Article 7(1)). According to Article 7(2)(a), an “at-
tack directed against any civilian population” means “a course of conduct
involving the multiple commission of acts referred to in paragraph 1
against any civilian population, pursuant to or in furtherance of a State or

Herman Von Hebel and Darryl Robinson, “Crimes Within the Jurisdiction of the Court”, in
Roy S. Lee (ed.), The International Criminal Court: The Making of the Rome Statute — Is-
sues, Negotiations, Results, Kluwer Law International, Leiden, 1999, pp. 91-97
(https://www.legal-tools.org/doc/d71078/); Timothy L.H. McCormack, “Crimes Against
Humanity”, in Dominic McGoldrick, Peter Rowe and Eric Donnelly (eds.), The Permanent
International Criminal Court: Legal and Policy Issues, Hart Publishing, Oxford, 2004, pp.
179-182, 186189 (https://www.legal-tools.org/doc/ba5¢37/).

ICC, Prosecutor v. Katanga, Trial Chamber II, Judgment pursuant to article 74 of the Stat-
ute, 7 March 2014, ICC-01/04-01/07-3436 (‘Katanga, 7 March 2014°) (https://www.legal-
tools.org/doc/f74b417).

3 1ICC, Prosecutor v. Bemba, Trial Chamber III, Judgment pursuant to Article 74 of the Stat-
ute, 21 March 2016, ICC-01/05-01/08 (‘Bemba, 21 March 2016”) (https://www.legal-
tools.org/doc/edbOct/).

4 ICC, Prosecutor v. Ntaganda, Trial Chamber VI, Judgment, 8 July 2019, ICC-01/04-02/06-

2359 (‘Ntaganda, 8 July 2019°) (https://www.legal-tools.org/doc/80578a/).
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organizational policy to commit such attack”. These words are repeated in
the Elements of Crimes.

For each of the underlying acts, the Elements of Crimes set out that
the conduct must have been “committed as part of a widespread or system-
atic attack directed against a civilian population”. Further, they state that
the perpetrator must have known “that the conduct was part of or intended
the conduct to be part of a widespread or systematic attack against a civil-
ian population”.

Based on the above, the Pre-Trial Chambers have identified five gen-
eral elements: (i) an attack directed against any civilian population, (ii) a
State or organizational policy, (iii) the widespread or systematic nature of
the attack, (iv) a nexus between the individual act and the attack, and (v)
knowledge of the attack.’

Notably, the general elements do not contain any requirement of a
nexus to an armed conflict or any discriminatory element.®

ii. Requirements:
a. Material Elements:

With regard to the requirement of “attack”, the Elements of Crimes clarify
that “[t]he acts need not constitute a military attack”. Although the ICC
Statute itself defines “attack™ as “course of conduct”, the Pre-Trial Cham-
ber in the Bemba case considered that the term referred to ‘a campaign or
operation’, although adding that the “appropriate terminology used in [the
ICC Statute] being a ‘course of conduct’”.” The Trial Chambers in Katanga

> ICC, Situation in the Republic of Kenya, Pre-Trial Chamber II, Decision Pursuant to Article
15 of the Rome Statute on the Authorization of an Investigation into the Situation in the Re-
public of Kenya, 31 March 2010, ICC-01/09-19, para. 79 (‘Situation in the Republic of Ken-
va, 31 March 2010”) (https://www.legal-tools.org/doc/338a6f/); Situation in the Republic of
Cote d’Ivoire, Pre-Trial Chamber I1I, Decision Pursuant to Article 15 of the Rome Statute on
the Authorisation of an Investigation into the Situation in the Republic of Cote d’Ivoire, 3
October 2011, ICC-02/11-14, para. 29 (https://www.legal-tools.org/doc/7a6¢19/).

¢ von Hebel and Robinson, 1999, pp. 92-94; McCormack, 2004, pp. 184-186; Darryl Robin-
son, “The Context of Crimes Against Humanity”, in Roy S. Lee and Hakan Friman (eds.),
The International Criminal Court: Elements of Crimes and Rules of Procedure and Evi-
dence, Transnational Publishers, Ardsley, 2001, pp. 45-47 (https://www.legal-tools.org/
doc/e34181/); William A. Schabas, The International Criminal Court: A Commentary on the
Rome Statute, 2nd. ed., Oxford University Press, 2016, pp. 168—-172 (https://www.legal-
tools.org/doc/b7432¢/).

7 ICC, Prosecutor v. Bemba, Pre-Trial Chamber II, Decision Pursuant to Article 61(7)(a) and
(b) of the Rome Statute on the Charges of the Prosecutor Against Jean-Pierre Bemba Gom-
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and Ntaganda stuck closely to the words in Article 7(2): “a course of con-
duct involving the multiple commission of acts referred to in paragraph 1”
(Katanga, 7 March 2014, para. 1101; Ntaganda, 8 July 2019, paras. 662—
663). The Katanga Trial Chamber added, however, that “a single event
may well constitute an attack” (para. 1101).

According to the Ntaganda Trial Chamber, “course of conduct” is
meant to “cover a series or overall flow of events, as opposed to a mere
aggregate of random or isolated acts” (Ntaganda, 8 July 2019, para. 662;
see also Bemba, 21 March 2016, para. 149). The Bemba Pre-Trial Chamber
set out that it is the commission of the acts referred to in Article 7(1) that
constitute the ‘attack’ and “beside the commission of the acts, no additional
requirement for the existence of an ‘attack’ should be proven” (Bemba, 15
June 2009, para. 75). This does not necessarily mean that the element of
‘attack’ is proven, as soon as the underlying acts allegedly committed by
the perpetrator are proven (para. 151). Presumably the Pre-Trial Chamber
merely intended to say that an attack must be composed of acts enumerated
in Article 7(1) (as opposed to other acts). In this respect, the Pre-Trial
Chamber could have found support in the text of Article 7 itself, although it
did cite the Akayesu Trial Judgment, which does not provide support for
this: “The concept of attack maybe [sic] defined as a [sic] unlawful act of
the kind enumerated in Article 3(a) to (I) of the Statute [...] An attack may
also be non-violent in nature, like imposing a system of apartheid [...] or
exerting pressure on the population to act in a particular manner”.® That the
acts are limited to those set out in Article 7(1) was confirmed by the Nta-
ganda Trial Chamber (Ntaganda, 8 July 2019, para. 663).

The Katanga Trial Chamber stated that the requirement of “directed
against” means that “the civilian population must be the primary target of
the attack and not the incidental victim of the attack™.’

bo, 15 June 2009, ICC-01/05-01/08-424, para. 75 (‘Bemba, 15 June 2009’)
(https://www.legal-tools.org/doc/07965¢/); see also Bemba, 21 March 2016, para. 149.

8 ICTR, Prosecutor v. Akayesu, Trial Chamber, Judgement, 2 September 1998, ICTR-96-4,
para. 581 (‘Akayesu, 2 September 1998”) (https://www.legal-tools.org/doc/b8d7bd/).

®  Katanga, 7 March 2014, para. 1104, citing Bemba, 15 June 2009, para. 76 and ICTY case
law, in particular Prosecutor v. Kunarac et al., Appeals Chamber, Judgement, 12 June 2002,
IT-96-23 IT-96-23/1-A, paras. 91-92 (‘Kunarac et al., 12 June 2002’) (https://www.legal-
tools.org/doc/029a09/); see also Bemba, 21 March 2016, para. 154; Ntaganda, 8 July 2019,
para. 668.
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With regard to the element of “population”, the Katanga Trial
Chamber implied a low threshold by stating that the Prosecutor must
demonstrate “that the attack was not directed against a limited group of
randomly selected persons”. It added that the entire population of the geo-
graphical area where the attack is taking place need not have been targeted
(Katanga, 7 March 2014, para. 1105, citing -ICTY and ICTR case law, in
particular the Kunarac Appeal Judgement (Kunarac et al., 12 June 2002,
para. 90); see also Bemba, 15 June 2009, para. 77; Ntaganda, 8 July 2019,
para. 667).

The Katanga Trial Chamber noted that “civilian population” com-
prises all persons who are civilians as opposed to members of armed forces
and other legitimate combatants (Katanga, 7 March 2014, para. 1102). In
this respect, the Trial Chamber cited the confirmation decision in Prosecu-
tor v. Bemba (Bemba, 15 June 2009, para. 78) and the Trial Judgement in
the Kunarac case,'* although any reference to the ICTY Appeals Chamber’s
later extensive analysis of this issue is notably absent.!! The Bemba Trial
Chamber, on the hand, refers to this case law and clarifies that the require-
ment of “civilian population” does not mandate that the individual victims
of crimes against humanity be civilians. In its view, the notion of crimes
against humanity must be construed so as not to exclude other protected
persons (Bemba, 21 March 2016, para. 156; see also Nrtaganda, 8 July
2019, para. 669).

The requirement of “widespread or systematic” is disjunctive (see
Situation in the Republic of Kenya, 31 March 2010, para. 94). The issue of
whether this should be a disjunctive or a conjunctive test was extensively
debated by the drafters of the ICC Statute (see, inter alia, von Hebel and
Robinson, 1999; Robinson, 1999, p. 47).

With regard to “widespread”, the Pre-Trial Chambers in the Katanga
and Ngudjolo and Gbagbo cases and the Trial Chambers in Katanga and
Ntaganda stated that it connotes “the large-scale nature of the attack and

10 ICTY, Prosecutor v. Kunarac et al., Trial Chamber, Judgement, 22 February 2001, IT-96-23-
T 1T-96-23/1-T, para. 425 (https://www.legal-tools.org/doc/fd881d/).

1 ICTY, Prosecutor v. Martié, Appeals Chamber, Judgement, 8 October 2008, IT-95-11, paras.
291-314  (https://www.legal-tools.org/doc/caSeff/) and Prosecutor v. Mrksic and
Sljivancanin, Appeals Chamber, Judgement, 5 May 2009, IT-95-13/1, paras. 23-34
(https://www.legal-tools.org/doc/40bc41/).
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the number of targeted persons”.!? The Pre-Trial Chamber and Trial Cham-
ber in the Prosecutor v. Bemba restricted it further by stating that it “con-
notes the large-scale nature of the attack, which should be massive, fre-
quent, carried out collectively with considerable seriousness and directed
against a multiplicity of victims” (Bemba, 15 June 2009, para. 83, citing
Akayesu, 2 September 1998, para. 580; Bemba, 21 March 2016, para. 163;
see also Ntaganda, 8 July 2019, para. 691).

However, the Bemba and Katanga and Ngudjolo Pre-Trial Chambers
also concluded that a widespread attack entailed “an attack carried out over
a large geographical area or an attack in a small geographical area directed
against a large number of civilians” (Bemba, 15 June 2009, para. 83; Ka-
tanga and Ngudjolo, 30 September 2008, para. 395). Therefore, it appears
that the main considerations are the geographical scope of the attack and
the number of victims. Curiously, the Ntaganda Trial Chamber denies this,
claiming that “[t]he assessment of whether the attack is widespread is nei-
ther exclusively quantitative nor geographical, but must be carried out on
the basis of all the relevant facts of the case” (Ntaganda, 8 July 2019, para.
691). According to the Katanga Pre-Trial Chamber, even in the context of a
systematic attack the requirement of “multiple acts” would ensure that the
attack involves a multiplicity of victims (Katanga and Ngudjolo, 30 Sep-
tember 2008, para. 398).

As for “systematic”, the Katanga and Ngudjolo and the Gbagbo Pre-
Trial Chambers stated that this element refers to “the organised nature of
the acts of violence and the improbability of their random occurrence”.'?
The Katanga and Ntaganda Trial Chamber adopted the same understanding
of “systematic” (Katanga, 7 March 2014, para. 1123; Ntaganda, 8 July
2019, para. 692).

12" Katanga, 7 March 2014, para. 1123; Ntaganda, 8 July 2019, para. 691; see also ICC, Prose-
cutor v. Katanga and Ngudjolo, Pre-Trial Chamber I, Decision on the confirmation of charg-
es, 30 September 2008, ICC-01/04-01/07-717, para. 394 (‘Katanga and Ngudjolo, 30 Sep-
tember 2008) (https://www.legal-tools.org/doc/67a%¢c/); Prosecutor v. Gbagbo, Pre-Trial
Chamber I, Decision on the Confirmation of Charges against Laurent Gbagbo, 12 June
2014, ICC-02/11-01/11-656-Red, para. 222 (‘Gbagbo, 12 June 2014’) (https://www.legal-
tools.org/doc/5b41bc/).

13 Katanga and Ngudjolo, 30 September 2008, para. 394, citing ICTY, Kordi¢ and Cerkez,
Appeals Chamber, Judgement, 17 December 2004, IT-95-14/2, para. 94 (https://www.legal-
tools.org/doc/738211/), which is citing Kunarac et al., 12 June 2002, para. 94; Gbagbo, 12
June 2014, para. 223.
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Regarding the element of “policy to commit such attack”, the Ele-
ments of Crimes set out “that the State or organization actively promote or
encourage such an attack against a civilian population”. In a footnote, the
drafters added that “a policy may, in exceptional circumstances, be imple-
mented by a deliberate failure to take action, which is consciously aimed at
encouraging such attack” but that “[t]he existence of such a policy cannot
be inferred solely from the absence of governmental or organizational ac-
tion”.

The Pre-Trial Chamber in the Katanga and Ngudjolo case correctly
linked this element to the elements of widespread or systematic: “in the
context of a widespread attack, the requirement of an organizational policy
[...] ensures that the attack, [...] must still be thoroughly organised and
follow a regular pattern” (Katanga and Ngudjolo, 30 September 2008, pa-
ra. 396). The Katanga Trial Chamber went further and stated that “[a]ny
attack [...] that may be considered ‘systematic’ will in principle presuppose
the existence of a State or organisational policy”, but added quickly that the
terms “policy” and “systematic” are not to be considered synonymous (Ka-
tanga, 7 March 2014, paras. 1111-1112).

The Pre-Trial Chamber in the Gbhagbo stated:

the concept of “policy” and that of the ‘systematic’ nature of
the attack [...] both refer to a certain level of planning of the
attack. In this sense, evidence of planning, organisation or di-
rection by a State or organisation may be relevant to prove
both the policy and the systematic nature of the attack, alt-
hough the two concepts should not be conflated as they serve
different purposes and imply different thresholds under Article
7(1) and (2)(a) of the Statute (Gbagbo, 12 June 2014, para.
216).

Regardless of the statements by the Gbagbo Pre-Trial Chamber and
the Katanga Trial Chamber, the definition of “attack directed against any
civilian population” in Article 7(2) reduces the significance of the disjunc-
tive, as opposed to a conjunctive test, for the characterization of the attack
(“widespread or systematic”) (see Schabas, 2016, pp. 165-166).

The Pre-Trial Chamber in the Bemba case discussed the element of
policy, stating that it implied that “the attack follows a regular pattern” but
that the policy does not have to be formalised (Bemba, 15 June 2009, para.
81; see also Katanga and Ngudjolo, 30 September 2008, para. 396; Katan-
ga, 7 March 2014, para. 1108; and Bemba, 21 March 2016, para. 160). A
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number of Pre-Trial Chambers also pointed to two extremes, which does
little to clarify the limits of the term ‘policy’: “an attack which is planned,
directed or organized — as opposed to spontaneous or isolated acts of vio-
lence — will satisfy this criterion” (Bemba, 15 June 2009, para. 81; Katanga
and Ngudjolo, 30 September 2008, para. 396; Gbagbo, 12 June 2014, para.
215). The Katanga and Ntaganda Trial Chambers, following the approach
by the Bemba Pre-Trial Chamber, stated that “[a] policy may consist of a
pre-established design or plan, but it may also crystallise and develop only
as actions are undertaken by the perpetrators” (Ntaganda, 8 July 2019, pa-
ra. 674; Katanga, 7 March 2014, para. 1110).

Article 7(2)(a) clarifies that it needs to be a State or organizational
policy. One Pre-Trial Chamber declared that the term “State” was self-
explanatory but added that the policy did not have to be conceived “at the
highest level of the State machinery”.'* Therefore, also a policy adopted by
regional or local organs of the State could satisfy this requirement (Situa-
tion in the Republic of Kenya, 31 March 2010, para. 89).

With regard to “organizational”, the Pre-Trial Chambers in the Bem-
ba and the Katanga and Ngudjolo cases stated that the organization may be
“groups of persons who govern a specific territory or [...] any organization
with the capability to commit a widespread or systematic attack against a
civilian population” (Bemba, 15 June 2009, para. 81; Katanga and
Ngudjolo, 30 September 2008, para. 396). It is therefore not limited to
State-like organizations.'® The Trial Chambers in the Prosecutor v. Katanga

14 Situation in the Republic of Kenya, 31 March 2010, para. 89, citing ICTY, Prosecutor v
Blaskié, Trial Chamber, Judgment, 3 March 2000, IT-95-14, para. 205 (https://www.legal-
tools.org/doc/elaes55/).

15 Situation in the Republic of Kenya, 31 March 2010, paras. 90-92; ICC, Prosecutor v.
Muthaura et al., Pre-Trial Chamber I, Decision on the Confirmation of Charges Pursuant to
Article 61(7)(a) and (b) of the Rome Statute, 23 January 2012, ICC-01/09-02/11, para. 112
(https://www.legal-tools.org/doc/4972c0/); Prosecutor v. Ruto et al., Pre-Trial Chamber, De-
cision on the Confirmation of Charges Pursuant to Article 61(7)(a) and (b) of the Rome
Statute, 23 January 2012, ICC-01/09-01/11, para. 33 (https://www.legal-tools.org/
doc/96¢3c2/). See also Judge Kaul’s dissents to these decisions: Prosecutor v. Ruto et. al.,
Pre-Trial Chamber, Dissenting Opinion by Judge Hans-Peter Kaul to Pre-Trial Chamber II’s
“Decision on the Prosecutor’s Application for Summons to Appear for William Samoei Ru-
to, Henry Kiprono Kosgey and Joshua Arap Sang”, 15 March 2011, ICC-01/09-01/11-2
(https://www.legal-tools.org/doc/9da8a0/), and Prosecutor v. Muthaura et. al., Pre-Trial
Chamber, Dissenting Opinion by Judge Hans-Peter Kaul to Pre-Trial Chamber II’s “Deci-
sion on the Prosecutor’s Application for Summonses to Appear for Francis Kirimi Muthaura,
Uhuru Muigai Kenyatta and Mohammed Hussein Ali”, 15 March 2011, ICC-01/09-02/11-3
(https://www.legal-tools.org/doc/521d6d/).
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and Prosecutor v. Bemba followed this approach (Katanga, 7 March 2014,
paras. 1117-1122; Bemba, 21 March 2016, para. 158).

The Katanga, Bemba, and Ntaganda Trial Chambers stated that
when determining whether the “part of” requirement was met consideration
should be given to the characteristics, the aims, the nature or consequences
of the act (Katanga, 7 March 2014, para. 1124; Bemba, 21 March 2016,
para. 165; Ntaganda, 8 July 2019, para. 696; see also Bemba, 15 June
2009, paras. 83—84). The Katanga and Bemba Trial Chambers also stated
the underlying offences must not be isolated (Katanga, 7 March 2014, para.
1124; Bemba, 21 March 2016, para. 165), although that ought to follow
already from the fact that they have to be part of a widespread or systemat-
ic attack against a civilian population. The Ntaganda Trial Chamber added
that temporal and geographical proximity of the acts are relevant considera-
tions (Ntaganda, 8 July 2019, para. 696).

Doctrine: For the bibliography, see the comment “Article 7(1): Mental
Element”.

Author: Jonas Nilsson.
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Article 7(1): Mental Element
with knowledge of the attack:

Article 7(1) sets out the mental element as “knowledge of the attack”. The
Elements of Crimes clarify that this requirement: “should not be interpreted
as requiring proof that the perpetrator had knowledge of all characteristics
of the attack or the precise details of the plan or policy of the State or or-
ganization”.

As stated above, the Elements of Crimes state that the perpetrator
must have known “that the conduct was part of or intended the conduct to
be part of a widespread or systematic attack against a civilian population”.
The intent clause is meant to address the situation of “an emerging wide-
spread or systematic attack”, that is, a situation when the attack has not yet
happened and knowledge of it therefore is impossible (Elements of Crimes,
Atrticle 7, Introduction).!

Doctrine:

1. Christopher K. Hall and Kai Ambos, “Chapeau”, in Otto Triffterer and
Kai Ambos (eds.), The Rome Statute of the International Criminal
Court: A Commentary, 3rd. ed., C.H. Beck/Hart/Nomos, Mu-
nich/Oxford/Baden-Baden, 2016, pp. 155-178 (https://www.legal-
tools.org/doc/040751/).

2. Herman Von Hebel and Darryl Robinson, “Crimes Within the Jurisdic-
tion of the Court”, in Roy S. Lee (ed.), The International Criminal
Court: The Making of the Rome Statute — Issues, Negotiations, Results,
Kluwer Law  International, Leiden, 1999, pp. 90-103
(https://www.legal-tools.org/doc/d71078/).

3. Timothy L.H. McCormack, “Crimes Against Humanity”, in Dominic
McGoldrick, Peter Rowe and Eric Donnelly (eds.), The Permanent In-

ternational Criminal Court: Legal and Policy Issues, Hart Publishing,
Oxford, 2004, pp. 179189 (https://www.legal-tools.org/doc/ba5c37/).

Darryl Robinson, “The Context of Crimes Against Humanity”, in Roy S. Lee and Hakan
Friman (eds.), The International Criminal Court: Elements of Crimes and Rules of Proce-
dure and Evidence, Transnational Publishers, Ardsley, 2001, p. 73 (https://www.legal-
tools.org/doc/e34f81/).
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4. Jonas Nilsson, “Crimes Against Humanity”, in Antonio Cassese (ed.),
The Oxford Companion to International Criminal Justice, Oxford Uni-
versity Press, Oxford, 2009, pp. 284288 (https://www.legal-tools.org/
doc/7be6517).

5. Darryl Robinson, “The Context of Crimes Against Humanity”, in Roy S.
Lee and Hakan Friman (eds.), The International Criminal Court: Ele-
ments of Crimes and Rules of Procedure and Evidence, Transnational
Publishers, Ardsley, 2001, pp. 61-80 (https://www.legal-tools.org/
doc/e34181/).

6. Darryl Robinson, “Defining ‘Crimes Against Humanity’ at the Rome
Conference”, in American Journal of International Law, 1999, vol. 43,
p. 93 (https://www.legal-tools.org/doc/08c8ea/).

7. William A. Schabas, The International Criminal Court: A Commentary
on the Rome Statute, 2nd. ed., Oxford University Press, 2016, pp. 153—
172 (https://www.legal-tools.org/doc/b7432¢/).

Author: Jonas Nilsson.
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Article 7

Article 7(1)(a)
(a) Murder

General Remarks:

Murder has been included as the first crime against humanity in every in-
strument defining crimes against humanity.' It was included in Article 7 of
the ICC Statute without real controversy.? It was also deemed not to require
a clarification of the intended meaning in Article 7(2).> Murder as a crime
against humanity has been dealt with in two of the judgements before the
ICC#

Analysis:

i. Definition

Murder as a crime against humanity within the meaning of Article 7(1)(a)
is not defined in the ICC Statute. According to the Elements of Crimes, one
element of murder is that the perpetrator killed, or caused the death of, one
or more persons. Neither Article 7 nor the Elements of Crimes provides any
clarification concerning the mens rea. Therefore, Article 30 applies and the
material elements must be committed with intent and knowledge (Katanga,
7 March 2014, para. 780).

Herman von Hebel and Darryl Robinson, “Crimes Within the Jurisdiction of the Court”, in
Roy S. Lee (ed.), The International Criminal Court: The Making of the Rome Statute — Is-
sues, Negotiations, Results, Kluwer Law International, Leiden, 1999, p. 178.

2 von Hebel and Robinson, 1999, p. 98; Christopher K. Hall and Carsten Stahn, “Article 7
Crimes against humanity”, in Otto Triffterer and Kai Ambos (eds.), The Rome Statute of the
International Criminal Court: A Commentary, 3rd. ed., C.H. Beck/Hart/Nomos, Mu-
nich/Oxford/Baden-Baden, 2016, p. 179 (https://www.legal-tools.org/doc/040751/).

Timothy L.H. McCormack, “Crimes Against Humanity”, in Dominic McGoldrick, Peter
Rowe and Eric Donnelly (eds.), The Permanent International Criminal Court: Legal and
Policy Issues, Hart Publishing, Oxford, 2004, p. 189.

ICC, Prosecutor v. Katanga, Trial Chamber II, Judgment pursuant to article 74 of the Stat-
ute, 7 March 2014, ICC-01/04-01/07-3436, paras. 765-782 (‘Katanga, 7 March 2014’)
(https://www.legal-tools.org/doc/f74b41f/); Prosecutor v. Bemba, Trial Chamber III, Judge-
ment pursuant to Article 74 of the Statute, 21 March 2016, ICC-01/05-01/08, paras. 87-90
(‘Bemba, 21 March 2016”) (https://www.legal-tools.org/doc/edbOct/).
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ii. Requirements
a. Material Elements

According to the Trial Chamber in the Katanga case, to establish the crime
of murder it must be proven that “an individual, by act or omission, caused
the death or [sic] one or more persons” (Katanga, 7 March 2014, para. 767,
see also Bemba, 21 March 2016, para. 87, which does not contain any ref-
erence to “act or omission”). In this respect, the Trial Chamber cited pri-
marily the confirmation decision by the Pre-Trial Chamber in the case of
Bemba, which set out that the material elements of murder are that the vic-
tim is dead and that the death “result from the act of murder”.’ The first
element of the crime of murder is thus that the victim is dead. As for the
second element, the Pre-Trial Chamber unhelpfully stated that the crime of
murder requires “the act of murder”. It cited a number of ICTR and ICTY
trial judgements,® which all set out that the second element is that the death
must have been caused by an act of the perpetrator, with the ICTR judge-
ments adding that the death could also be caused by an omission. The Trial
Chamber in the Katanga case also cited the judgment in the case Prosecu-
tor v. Delali¢ et al., as well as the judgment in the case of Kordi¢ and
Cerkez.” Presumably the Trial Chamber meant to cite paragraph 236 of the
Kordié¢ and Cerkez Trial Judgment, which sets out the elements of murder,
including that it can be committed through an act or omission.

The reliance of the Pre-Trial and Trial Chambers on various (seem-
ingly random) ICTY and ICTR trial judgments in this respect is odd con-
sidering that the ICTY Appeals Chamber has set out the elements of mur-
der as a crime against humanity. In the Kvocka et al. case, the Appeals

> ICC, Prosecutor v. Bemba, Pre-Trial Chamber II, Decision Pursuant to Article 61(7)(a) and
(b) of the Rome Statute on the Charges of the Prosecutor Against Jean-Pierre Bemba Gom-
bo, 15 June 2009, ICC-01/05-01/08-424, para. 132 (‘Bemba, 15 June 2009’)
(https://www.legal-tools.org/doc/07965¢/).

¢ ICTR, Prosecutor v. Akayesu, Trial Chamber, Judgment, 2 September 1998, ICTR-96-4-T,
para. 589 (https://www.legal-tools.org/doc/b8d7bd/); Prosecutor v. Rutaganda, Trial Cham-
ber, Judgment, 6 December 1999, ICTR-96-3-T, para. 80 (https://www.legal-tools.org/
doc/f0dbbb/); ICTY, Prosecutor v. Blaskié, Trial Chamber, Judgment, 3 March 2000, 1T-95-
14-T, paras. 216217 (https://www.legal-tools.org/doc/elae55/); Prosecutor v. Delali¢ et al.,
Trial Chamber, Judgment, 16 November 1998, 1T-96-21-T, para. 424 (https://www.legal-
tools.org/doc/6b4a33/).

7 Prosecutor v. Delali¢ et al., 16 November 1998; ICTY, Prosecutor v. Kordi¢ and Cerkez,
Trial Chamber, Judgement, 26 February 2001, 1T-95-14/2-T, para. 233 (https://www.legal-
tools.org/doc/d4fedd/).
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Chamber set out that the first two elements are that the victim is dead and
that the death was the result of an act or omission of the perpetrator.?

b. Mental Elements

According to the Pre-Trial Chamber in the Katanga and Ngudjolo case, the
mental element of the crime against humanity of murder is that the perpe-
trator intended to kill one or more persons.’ It specified that this encom-
passes “first and foremost, cases of dolus directus of the first and second
degree” (Katanga and Ngudjolo, 30 September 2008, para. 423). The Pre-
Trial Chamber in Bemba, in its discussion of the mental element, do not use
the words “first and foremost” and therefore limits the element to dolus
directus in the first and second degree (Bemba, 15 June 2009, para. 135).
The Pre-Trial Chamber elaborated further on these concepts. It set out that
Article 30(2) and (3) embraces two degrees of dolus, namely dolus directus
in the first degree, or direct intent, and dolus directus in the second degree,
also known as oblique intention. However, the provision does not cover
dolus eventualis, also referred to as subjective or advertent recklessness
(paras. 352-369). The Trial Chambers in the Katanga and Bemba cases
summarized the required mental elements in similar terms: “meant to kill
or cause the death [...] or [...] were aware that the death(s) would occur in
the ordinary course of events” (Bemba, 21 March 2016, para. 90; see also
Katanga, 7 March 2014, para. 781). The author refers to the commentary of
Article 30 for further discussion on this.

Cross-references:
Article 8(2)(a)(i) and 8(2)(c)(i).

Doctrine:

1. Christopher K. Hall and Carsten Stahn, “Article 7 Crimes against hu-
manity”, in Otto Triffterer and Kai Ambos (eds.), The Rome Statute of
the International Criminal Court: A Commentary, 3rd. ed., C.H.
Beck/Hart/Nomos, Munich/Oxford/Baden-Baden, 2016, pp. 178-186
(https://www.legal-tools.org/doc/040751/).

8 ICTY, Prosecutor v. Kvocka et al., Appeals Chamber, Judgement, 28 February 2005, IT-98-
30/1-T, para. 261 (https://www.legal-tools.org/doc/006011/).

® 1CC, Prosecutor v. Katanga and Ngudjolo, Pre-Trial Chamber 1, Decision on the confirma-
tion of charges, 30 September 2008, ICC-01/04-01/07-717, para. 423 (‘Katanga and
Ngudjolo, 30 September 2008”) (https://www.legal-tools.org/doc/67a9ec/).
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2. Timothy L.H. McCormack, “Crimes Against Humanity”, in Dominic
McGoldrick, Peter Rowe and Eric Donnelly (eds.), The Permanent In-
ternational Criminal Court: Legal and Policy Issues, Hart Publishing,
Oxford, 2004, pp. 189—190 (https://www.legal-tools.org/doc/ba5c37/).

3. Darryl Robinson, “Article 7(a)-Crime Against Humanity of Murder”, in
Roy S. Lee and Hékan Friman (eds.), The International Criminal Court:
Elements of Crimes and Rules of Procedure and Evidence, Transnation-
al Publishers, Ardsley, 2001, pp. 80-81 (https://www.legal-tools.org/
doc/e34181/).

4. William A. Schabas, The International Criminal Court: A Commentary
on the Rome Statute, 2nd. ed., Oxford University Press, 2016, pp. 172—
173 (https://www.legal-tools.org/doc/b7432¢/).

5. Guénaél Mettraux, “Murder”, in Antonio Cassese (ed.), The Oxford

Companion to International Criminal Justice, Oxford University Press,
Oxford, 2009, pp. 426427 (https://www.legal-tools.org/doc/7be651/).

Author: Jonas Nilsson.
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Article 7

Article 7(1)(b)
(b) Extermination;

General Remarks:

The crime against humanity of extermination essentially consists of the
large scale killing of members of a civilian population. It has been listed in
all instruments concerning crimes against humanity since the Second World
War.!

Analysis:
i. Definition:
The crime against humanity of extermination is listed in Article 7(1)(b) of
the ICC Statute. While Article 7(1)(b) does not elaborate on the definition
of extermination, Article 7(2)(b) clarifies that it includes the intentional
infliction of conditions of life, inter alia the deprivation of access to food
and medicine, calculated to bring about the destruction of part of a popula-
tion. The Elements of Crimes provide further:

1. The perpetrator killed one or more persons, including by in-

flicting conditions of life calculated to bring about the destruc-
tion of part of a population.

2. The conduct constituted, or took place as part of, a mass kill-
ing of members of a civilian population.

3. The conduct was committed as part of a widespread or sys-
tematic attack directed against a civilian population.

4. The perpetrator knew that the conduct was part of or intended
the conduct to be part of a widespread or systematic attack di-
rected against a civilian population.

5. The conduct could be committed by different methods of kill-
ing, either directly or indirectly.

6. The infliction of such conditions could include the deprivation
of access to food and medicine.

7. The term “as part of” would include the initial conduct in a
mass killing.

! Christopher K. Hall and Carsten Stahn, “Article 7 Crimes against humanity”, in Otto

Triffterer and Kai Ambos (eds.), The Rome Statute of the International Criminal Court: A
Commentary, 3rd. ed., C.H. Beck/Hart/Nomos, Munich/Oxford/Baden-Baden, 2016, p. 186
(https://www.legal-tools.org/doc/040751/).
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ii. Distinction Between Extermination and Murder (both as Crimes
against Humanity) and Genocide:

The only element that distinguishes murder as a crime against humanity
from extermination as a crime against humanity is the requirement for ex-
termination that the killings occur on a mass scale.? Murder as a crime
against humanity does not contain a materially distinct element from ex-
termination as a crime against humanity; each involves killing within the
context of a widespread or systematic attack against the civilian population.
Consequently, a conviction for murder as a crime against humanity and a
conviction for extermination as a crime against humanity, based on the
same set of facts, are impermissibly cumulative.®* While extermination dif-
fers from murder because extermination concerns a large number of vic-
tims, extermination differs from genocide because extermination covers
situations in which a group of individuals who do not share any common
characteristics are killed (whereas genocide requires a demonstration of the
specific intent to destroy a defined group sharing common characteristics)
(Hall, 2016, pp. 186—187).

iii. Requirements:

In addition to the contextual elements required for all crimes against hu-
manity set out in elements 3 and 4 of the above-listed Elements of Crimes,
the following needs to be proven:

a. Material Elements:

Elements 1 and 2 of the above-listed Elements of Crimes constitute the ma-
terial elements of extermination.
1. The perpetrator killed one or more persons, including by in-
flicting conditions of life calculated to bring about the de-
struction of part of a population.
The Elements of Crimes indicate that the killing may be carried out
either directly or indirectly, which would include the infliction of condi-
tions of life calculated to bring about the destruction of part of a population

ICTR, Prosecutor v. Ntakirutimana and Ntakirutimana, Appeals Chamber, Judgment, 13
December 2004, ICTR-96-10-A and ICTR-96-17-A, para. 542 (‘Ntakirutimana and
Ntakirutimana, 13 December 2004°) (https://www.legal-tools.org/doc/af07be/).

3 Ntakirutimana and Ntakirutimana, 13 December 2004, para. 542; ICTY, Prosecutor v. Lukié
and Lukié, Trial Chamber III, Judgment, 20 June 2009, IT-98-32/1, para. 1045
(https://www.legal-tools.org/doc/af5ad0/).
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as set out above. The only ICC decision to date to address the crime of ex-
termination in any detail is the first arrest warrant decision in the A/ Bashir
case.* Pre-Trial Chamber I found that there were reasonable grounds to be-
lieve that the crime of extermination was committed through acts such as
the killing of over a thousand civilians in connection with an attack on a
town (A4l Bashir, 4 March 2009, para. 97). The Prosecution also alleged that
the systematic destruction of the means of survival of civilian populations
in Darfur constituted a form of extermination. However, Pre-Trial Chamber
I did not explicitly refer to this means of carrying out extermination when
finding reasonable grounds to believe that the crime of extermination was
committed (paras. 91, 95-97).

In the second arrest warrant decision in the A/ Bashir case, Pre-Trial
Chamber I noted in passing that extermination can be committed through
the “infliction of certain conditions of life upon one or more persons”
where those conditions are “calculated to bring about the physical destruc-
tion of that group, in whole or in part”.’ Pre-Trial Chamber I concluded (in
relation to the genocide charge) that “one of the reasonable conclusions
that can be drawn is that the acts of contamination of water pumps and for-
cible transfer coupled by resettlement by member of other tribes, were
committed in furtherance of the genocidal policy, and that the conditions of
life inflicted on the Fur, Masalit and Zaghawa groups were calculated to
bring about the physical destruction of a part of those ethnic groups” (A4/
Bashir, 12 July 2010, para. 38). It has been recognised at the ICTY and
ICTR that the material elements of extermination include “subjecting a
widespread number of people or systematically subjecting a number of
people to conditions of living that would inevitably lead to death™.

2. The conduct constituted, or took place as part of, a mass kill-
ing of members of a civilian population.

4 ICC, Prosecutor v. Al Bashir, Pre-Trial Chamber I, Decision on the Prosecution’s Applica-

tion for a Warrant of Arrest against Omar Hassan Ahmad Al Bashir, 4 March 2009, ICC-
02/05-01/09-3 (“Al Bashir, 4 March 2009°) (https://www.legal-tools.org/doc/e26cf4/).

ICC, Prosecutor v. Al Bashir, Pre-Trial Chamber I, Second Decision on the Prosecution’s
Application for a Warrant of Arrest for Omar Hassan Ahmad Al Bashir, 12 July 2010, ICC-
02/05-01/09-94, para. 33 (‘Al Bashir, 12 July 2010’) (https://www.legal-tools.org/
doc/50tbaby).

¢ ICTY, Prosecutor v. Stakié, Appeals Chamber, Judgment, 22 March 2006, 1T-97-24, para.
259 (“Stakié¢, 22 March 2006°) (https://www.legal-tools.org/doc/09f751/); Ntakirutimana and
Ntakirutimana, 13 December 2004, para. 522.
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In the first arrest warrant decision in the A/ Bashir case, Pre-Trial
Chamber I repeated that the killings had to occur as part of a mass killing
of a civilian population and noted that this mirrors the jurisprudence of the
ICTY and ICTR on extermination (4! Bashir, 4 March 2009, para. 96). The
Elements of Crimes clarify that the term “as part of” would include the ini-
tial conduct in a mass killing. Thus, already the first killings in a mass kill-
ing meet this requirement even though the requirement of a massive killing
may not be satisfied until subsequent killings are perpetrated.’

At the ICTY and ICTR, the jurisprudence concerning the material el-
ements of extermination has focused on the massiveness requirement,
which “distinguishes the crime of extermination from the crime of mur-
der”.® It is well established that the massiveness requirement does not sug-
gest a strict numerical approach with a minimum number of victims (Luki¢
and Lukié, 4 December 2012, para. 537). While extermination as a crime
against humanity has been found in relation to the killing of thousands of
victims, it has also been found in relation to fewer killings, including inci-
dents of around 60 victims and less at the ICTY, ICTR, and SCSL (para.
537). The assessment of the massiveness requirement is made on a case-by-
case basis, taking into account the circumstances in which the killings oc-
curred. Relevant factors include, inter alia: the time and place of the kill-
ings; the selection of the victims and the manner in which they were target-
ed; and whether the killings were aimed at the collective group rather than
victims in their individual capacity (para. 538).° Where mass killings are
committed on an extremely large scale, far surpassing the threshold for ex-
termination, this can be taken into account as an aggravating factor in sen-
tencing.!®

William A. Schabas, The International Criminal Court: A Commentary on the Rome Statute,

2nd. ed., Oxford University Press, 2016, p. 174 (https://www.legal-tools.org/doc/b7432¢/).

8 ICTY, Prosecutor v. Luki¢ and Luki¢, Appeals Chamber, Judgment, 4 December 2012, IT-
98-32/1, para. 536 (‘Luki¢ and Luki¢, 4 December 2012°) (https://www.legal-tools.org/
doc/da785¢/); Ntakirutimana and Ntakirutimana, 13 December 2004, para. 542).

9 ECCC, Co-Prosecutor v Nuon Chea and Khieu Samphan, Trial Chamber, Case 002/02
Judgement, 16 November 2018, 002/19-09-2007/ECCC/TC (‘ECCC Case 002/02, Judge-
ment’), para. 655 (https://www.legal-tools.org/doc/8v761k/).

10 ICTR, Prosecutor v. Ndindabahizi, Appeals Chamber, Judgment, 16 January 2007, ICTR-

01-71-0294/1, para. 135 (https://www.legal-tools.org/doc/0f3219/).
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It has been recognised that several killing incidents can be accumu-
lated together to constitute extermination.!' Killings that are not part of the
same attack on a civilian population, and instead are isolated acts, should
not be accumulated together (7Tolimir, 8 April 2015, para. 150).

b. Mental Elements:

In the absence of a specific provision defining the mental requirements for
extermination, Article 30 of the ICC Statute applies. Accordingly, the mate-
rial elements must be committed with intent and knowledge, as defined in
Article 30.

At the ICTY and ICTR it has been held that the mental elements of
extermination require the intention to kill on a large scale or to systemati-
cally subject a large number of people to conditions of living that would
lead to their deaths and that this intent reflects the material elements of the
crime. The Appeals Chambers of the ICTY and the ICTR have noted that
there is no support in customary international law for the requirement of
intent to kill a certain threshold number of victims. This is consistent with
the fact that there is no numerical threshold established with respect to the
material elements of extermination (Staki¢, 22 March 2006, para. 260;
Ntakirutimana and Ntakirutimana, 13 December 2004, paras. 516, 522). As
noted above, in the A/ Bashir case, Pre-Trial Chamber I noted in passing
that where extermination is committed through the “infliction of certain
conditions of life upon one or more persons”, it is necessary to show that
those conditions were “calculated to bring about the physical destruction of
that group, in whole or in part” (4! Bashir, 12 July 2010, para. 33). The
ECCC Supreme Court Chamber has held that the mens rea of extermina-
tion as a crime against humanity requires direct intent to kill on a large
scale; the crime is incompatible with the notion of dolus eventualis (Case
002/01 Appeal Judgement, para. 520). In relation to inflicting conditions of
life calculated to bring about the destruction of part of a population, it is
not necessary to show that the conditions would inevitably lead to the death
of all people, as long as it is established that the perpetrator intended to

"' ICTY, Prosecutor v. Popovié et al., Trial Chamber II, Judgment, 10 June 2010, IT-05-88-T,
para. 805 (https://www.legal-tools.org/doc/481867/), holding that “in light of the temporal
and geographical proximity of the killings, the similarities between them and the organized
and coordinated manner in which the Bosnian Serb Forces conducted them, [...] they
formed part of a single operation”; Prosecutor v. Tolimir, Appeals Chamber, 8 April 2015,
IT-05-88/2, para. 147 (‘Tolimir, 8 April 2015°) (https://www.legal-tools.org/doc/010ecb/);
ECCC Case 002/02, Judgement, para. 656.
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create conditions of life in order to kill on a large scale; (ECCC Case
002/02, Judgement, para. 658).

Cross-references:
Articles 6; 7(1)(a); 7(2); 8(2)(a)(1); 8(2)(b)(xxv); 8(2)(c)(1); 30.

Doctrine:

1. Christopher K. Hall and Carsten Stahn, “Article 7 Crimes against hu-
manity”, in Otto Triffterer and Kai Ambos (eds.), The Rome Statute of
the International Criminal Court: A Commentary, 3rd. ed., C.H.
Beck/Hart/Nomos, Munich/Oxford/Baden-Baden, 2016, pp. 186—188
(https://www.legal-tools.org/doc/040751/).

2. William A. Schabas, The International Criminal Court: A Commentary
on the Rome Statute, 2nd. ed., Oxford University Press, 2016, pp. 173—
175 (https://www.legal-tools.org/doc/b7432¢/).

Author: Matthew Gillett (The views expressed are those of the author
alone and do not necessarily reflect the views of the United Nations, the
ICTY or the OTP of the ICTY).
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Article 7(1)(c)
(c) Enslavement;

General Remarks:

Enslavement has been included as a crime against humanity in every in-
strument defining crimes against humanity.! There was a general agreement
throughout the drafting process that enslavement should be included in Ar-
ticle 7 of the ICC Statute, although there was discussion about the exact
meaning of the term (Hall and Stahn, 2016, p. 189). None of the judgments
before the ICC has addressed the elements of this crime.

Analysis:

i. Definition:

According to one author, the crime of enslavement encompasses three
components: slavery, servitude, and forced or compulsory labour (Hall and
Stahn, 2016, p. 190). However, Article 7(2)(c) specifies that “Enslavement”
means “the exercise of any or all of the powers attaching to the right of
ownership over a person”. This reflects the definition of “slavery”, as set
out in the Slavery Convention of 1926.> This would imply that “enslave-
ment” for the purpose of the ICC Statute is limited to slavery in the tradi-
tional sense.

That said, the Elements of Crimes provides further specification by
the words: “such as by purchasing, selling, lending or bartering [...] a per-
son or persons or by imposing on them a similar deprivation of liberty”. It
adds that “[i]t is understood that such deprivation of liberty may, in some
circumstances, include exacting forced labour or otherwise reducing a per-
son to a servile status as defined in the Supplementary Convention on the
Abolition of Slavery, the Slave Trade, and Institutions and Practices Similar
to Slavery of 1956”.3 Article 7(2)(c) adds that the definition “includes the

' Christopher K. Hall and Carsten Stahn, “Article 7 Crimes against humanity”, in Otto

Triffterer and Kai Ambos (eds.), The Rome Statute of the International Criminal Court: A
Commentary, 3rd. ed., C.H. Beck/Hart/Nomos, Munich/Oxford/Baden-Baden, 2016, p. 189
(https://www.legal-tools.org/doc/040751/).

Convention to Suppress the Slave Trade and Slavery, 25 September 1926, Article 1(1)
(‘Slavery Convention’) (https://www.legal-tools.org/doc/12c9d8/).

Supplementary Convention on the Abolition of Slavery, the Slave Trade, and Institutions and
Practices Similar to Slavery, 7 September 1956 (https://www.legal-tools.org/doc/d038c8/).
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exercise of [any or all of the powers attaching to the right of ownership
over a person] in the course of trafficking in persons, in particular women
and children”, which is also repeated in the Elements of Crimes (Article
7(1)(c), footnote 11). The texts in Article 7(2)(c) and the Elements of
Crimes appear to broaden the definition of “enslavement” beyond the tradi-
tional notion of slavery.

Neither Article 7 nor the Elements of Crimes give any guidance as to
how the mens rea should be understood. Therefore Article 30 applies and
the material elements must be committed with intent and knowledge.

ii. Requirements:
a. Material Elements:

As explained above, the main area of contention is whether “enslavement”
includes something additional to the concept of slavery in the traditional
sense. One author comments on the relevant provisions in the ICC Statute
and the Elements of Crimes: “The enslavement provision is somewhat
convoluted and inelegant, involving a broad general test, a restrictive-
sounding list, and an expansive footnote. This reflects the contradictory
pressures of the intense negotiations on these issues”.* As of now, there is
no ICC case law addressing this matter.

In the Kunarac et al. case, the Trial Chamber defined enslavement as
“the exercise of any or all of the powers attaching to the right of ownership
over a person” and that the actus reus of the crime therefore was “the exer-
cise of any or all of the powers attaching to the right of ownership over a
person”.’ Having reviewed international instruments and case law, the Trial
Chamber added that the definition “may be broader than the traditional and
sometimes apparently distinct definitions of either slavery, the slave trade
and servitude or forced or compulsory labour found in the areas of interna-
tional law” (Kunarac et al., 22 February 2001, paras. 518-538, 541). The
Appeals Chamber accepted the Trial Chamber’s “chief thesis [...] that the
traditional concept of slavery, as defined in the 1926 Slavery Convention

4 Darryl Robinson, “The Context of Crimes Against Humanity”, in Roy S. Lee and Hakan
Friman (eds.), The International Criminal Court: Elements of Crimes and Rules of Proce-
dure and Evidence, Transnational Publishers, Ardsley, 2001, p. 86 (https://www.legal-
tools.org/doc/e34181/).

> ICTY, Prosecutor v. Kunarac et al., Trial Chamber, Judgement, 22 February 2001, IT-96-23
IT-96-23/2, paras. 539-540 (‘Kunarac et al., 22 February 2001°) (https://www.legal-
tools.org/doc/fd881d/).
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and often referred to as ‘chattel slavery’ [footnote omitted], has evolved to
encompass various contemporary forms of slavery which are also based on
the exercise of any or all of the powers attaching to the right of owner-
ship”.¢ It added that “[i]n the case of these various contemporary forms of
slavery, the victim is not subject to the exercise of the more extreme rights
of ownership associated with ‘chattel slavery’, but in all cases, as a result
of the exercise of any or all of the powers attaching to the right of owner-
ship, there is some destruction of the juridical personality; [footnote omit-
ted] the destruction is greater in the case of ‘chattel slavery’ but the differ-
ence is one of degree” (Kunarac et al., 12 June 2002, para. 117). Thus, the
ICTY Appeals Chamber found that not only enslavement but also slavery,
as defined in the Slavery Convention of 1926, had a broader meaning than
the traditional notion of slavery.

The Pre-Trial Chamber in the Katanga and Ngudjolo case hinted at a
similar broad understanding of enslavement. When discussing “sexual
slavery” (Article 7(1)(g)), it concluded that this crime may be regarded as a
particular form of enslavement and therefore what is encompassed with
“sexual slavery” must also be encompassed with “enslavement”.” The Pre-
Trial Chamber then listed a number of institutions and practices referred to
the 1956 Supplementary Convention: “debt bondage, serfdom, forced mar-
riage practices and forms of child labour” (Katanga and Ngudjolo, 30 Sep-
tember 2008, para. 430). It added that, in its view, sexual slavery (and
therefore, presumably enslavement) also encompassed “situations where
women and girls are forced into ‘marriage’, domestic servitude or other
forced labour involving sexual activity, including rape, by their cap-
tors.[footnote omitted] Forms of sexual slavery can, for example, be ‘prac-
tices such as the detention of women in “rape camps” [footnote omitted] or
“comfort stations”, forced temporary “marriages” to soldiers and other
practices involving the treatment of women as chattel” (para. 430).

¢ ICTY, Prosecutor v. Kunarac et al., Appeals Chamber, Judgement, 12 June 2002, IT-96-23
IT-96-23/2, para. 117 (‘Kunarac et al, 12 June 2002”) (https://www.legal-tools.org/
doc/029a09/).

ICC, Prosecutor v. Katanga and Ngudjolo, Pre-Trial Chamber I, Decision on the confirma-
tion of charges, 30 September 2008, ICC-01/04-01/07-717, para. 430 (‘Katanga and
Ngudjolo, 30 September 2008”) (https://www.legal-tools.org/doc/67a9ec/).
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b. Mental Elements:

See the commentary of Article 30 for discussion on the mens rea for en-
slavement as a crime against humanity.

Cross-references:
Articles 8(2)(b)(xxi) and 8(2)(c)(ii).

Doctrine:

1. M. Cherif Bassiouni, Crimes Against Humanity.: Historical Evolution
and Contemporary Application, Cambridge University Press, 2011, pp.
374-381 (https://www.legal-tools.org/doc/83b13d/).

2. Christopher K. Hall and Carsten Stahn, “Article 7: Crimes Against Hu-
manity, (¢) ‘Enslavement’*, in Otto Triffterer and Kai Ambos (eds.), The
Rome Statute of the International Criminal Court: A Commentary, 3rd.
ed., C.H. Beck/Hart/Nomos, Munich/Oxford/Baden-Baden, 2016, pp.
188-192, 258-263 (https://www.legal-tools.org/doc/040751/).

3. Timothy L.H. McCormack, “Crimes Against Humanity”, in Dominic
McGoldrick, Peter Rowe and Eric Donnelly (eds.), The Permanent In-
ternational Criminal Court: Legal and Policy Issues, Hart Publishing,
Oxford, 2004, p. 191 (https://www.legal-tools.org/doc/ba5c37/).

4. Darryl Robinson, “Article 7(a) — Crime Against Humanity of Murder”,
in Roy S. Lee and Hékan Friman (eds.), The International Criminal
Court: Elements of Crimes and Rules of Procedure and Evidence,
Transnational Publishers, Ardsley, 2001, pp. 84-86 (https://www.legal-
tools.org/doc/e34f81/).

5. William A. Schabas, The International Criminal Court: A Commentary
on the Rome Statute, 2nd. ed., Oxford University Press, 2016, pp. 175—
178 (https://www.legal-tools.org/doc/b7432¢/).

6. Alexander Zahar, “Slavery”, in Antonio Cassese (ed.), The Oxford

Companion to International Criminal Justice, Oxford University Press,
2009, pp. 514-515 (https://www.legal-tools.org/doc/7be651/).

Author: Jonas Nilsson.
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Article 7(1)(d)
(d) Deportation or forcible transfer of population;

General Remarks:

Article 7(1)(d) addresses forced displacement of persons from where they
are lawfully present, without grounds permitted under international law.
Deportation, which is commonly understood as forced displacement from
one country to another, was already recognized as a crime against humanity
in the Nuremberg Charter.! In addition to deportation, forcible transfer of
population was included in the ICC Statute to make clear that forced dis-
placement within a State’s borders can also constitute a crime against hu-
manity.” In contrast, the statutes of the ICTY and the ICTR only explicitly
list deportation as a crime against humanity. However, the jurisprudence
has recognized that forcible transfer can constitute the crime against hu-
manity of “other inhumane acts” or an underlying act of persecution.’* The
protected interests underlying the prohibition of deportation and forcible
transfer include the rights of individuals “to live in their area of residence”,
“to remain in their homes and communities unhindered”, not to be deprived
of their property by forcible displacement to another location and — for de-
portation — “to live in the State in which they are lawfully present”.*

I Carsten Stahn, “Article 7 Crimes against humanity”, in Kai Ambos (ed.), Rome Statute of
the International Criminal Court, Article-by-Article Commentary, 4th. ed., C.H.
Beck/Hart/Nomos, Munich/Oxford/Baden-Baden, 2022, pp. 183, 185.

2 Darryl Robinson, “The Context of Crimes Against Humanity”, in Roy S. Lee and Hakan
Friman (eds.), The International Criminal Court: Elements of Crimes and Rules of Proce-
dure and Evidence, Transnational Publishers, Ardsley, 2001, p. 86 (https://www.legal-
tools.org/doc/e34£81/).

3 ICTY, Prosecutor v. Stakié, Appeals Chamber, Judgment, 22 March 2006, 1T-97-24, para.
317 (‘Staki¢, 22 March 2006°) (https://www.legal-tools.org/doc/09f75f/); Prosecutor v.
Krnojelac, Appeals Chamber, Judgement, 17 September 2003, IT-97-25-A para. 218 (‘Krno-
jelac, 17 September 2003°) (https://www.legal-tools.org/doc/46d2e5/); Prosecutor v. Nalet-
ili¢ and Martinovié, Appeals Chamber, Judgement, 3 May 2006, IT-98-34-A, paras. 153-154
(https://www.legal-tools.org/doc/94b2£8/); IRMCT, Prosecutor v. Seselj, Appeals Chamber,
Judgement, 11 April 2018, MICT-16-99-A, footnotes 538, 541 (‘Seselj, 11 April 2018”)
(https://legal-tools.org/doc/96ea58/).

4 ICC, Request under Regulation 46(3) of the Regulations of the Court, Pre-Trial Chamber I,
Decision on the “Prosecution’s Request for a Ruling on Jurisdiction under Article 19(3) of
the Statute”, 6 September 2018, ICC-RoC46(3)-01/18-37, para. 58 (‘Bangladesh/Myanmar,
6 September 2018°) (https://www.legal-tools.org/doc/73aeb4/). Prosecutor v. Ntaganda, Tri-
al Chamber VI, Judgment, 8 July 2019, ICC-01/04-02/06-2359, para. 1069 (‘Ntaganda, 8
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Analysis:
i. Definition:
According to Article 7(2)(d), “‘[d]eportation or forcible transfer of popula-
tion’ means forced displacement of the persons concerned by expulsion or
other coercive acts from the area in which they are lawfully present, with-
out grounds permitted under international law”. The Elements of Crimes
provide:
1. The perpetrator deported or forcibly'? transferred,'® without
grounds permitted under international law, one or more per-
sons to another State or location, by expulsion or other coer-
cive acts.
2. Such person or persons were lawfully present in the area from
which they were so deported or transferred.
3. The perpetrator was aware of the factual circumstances that
established the lawfulness of such presence.
4. The conduct was committed as part of a widespread or sys-
tematic attack directed against a civilian population.
5. The perpetrator knew that the conduct was part of or intended
the conduct to be part of a widespread or systematic attack di-
rected against a civilian population.
12 The term ‘forcibly’ is not restricted to physical force, but
may include threat of force or coercion, such as that caused by
fear of violence, duress, detention, psychological oppression
or abuse of power against such person or persons or another
person, or by taking advantage of a coercive environment.
13 ‘Deported or forcibly transferred’ is interchangeable with
“forcibly displaced’.

ii. Distinction Between Deportation and Forcible Transfer

The wording and structure of Article 7(1)(d) — “[d]eportation or forcible
transfer of population” — led ICC Pre-Trial Chamber I to consider whether
it embodies a single crime or two separate crimes.’ Pre-Trial Chamber 1

July 2019°) (https://www.legal-tools.org/doc/80578a/); Staki¢, 22 March 2006, para. 277;
see also Stahn, 2022, pp. 183, 184; William A. Schabas, The International Criminal Court:
A Commentary on the Rome Statute, 2nd. ed., Oxford University Press, 2016, p. 178
(https://www.legal-tools.org/doc/b7432¢/); see also Krnojelac, 17 September 2003, para.
218.

> Bangladesh/Myanmar, 6 September 2018, para. 52; see also Guido Acquaviva, “Forced
Displacement and International Crimes”, UNHCR Legal and Protection Policy Research

Publication Series No. 43 (2023, Second Edition) — page 132


https://www.legal-tools.org/doc/80578a/
https://www.legal-tools.org/doc/b7432e/

Article 7

concluded that deportation and forcible transfer are two separate crimes:
“[T]he displacement of persons lawfully residing in an area to another State
amounts to deportation, whereas such displacement to a location within the
borders of a State must be characterized as forcible transfer”. It reached
this conclusion based on the ordinary meaning of the provision (referring to
the word “or”), the Elements of Crimes (which link the conduct and the
destinations), the independent existence of the crimes of deportation and
forcible transfer in international law, the object and purpose of the ICC
Statute (to give effect to the different legal interests) and prior ICC case
law.6

This definition suggests that at the ICC deportation and forcible
transfer might be viewed as mutually exclusive. At the ad hoc tribunals, for
forcible transfer “the displacement may take place within national bounda-
ries but is not so restricted”.” According to that definition, the ultimate lo-
cation does not form part of the elements of forcible transfer. Deportation
thus has an additional element: the displacement across a border.®

At the ad hoc tribunals, deportation does not require displacement
across a de jure State border. Rather, under certain circumstances, dis-
placement across a de facto border suffices. This is examined on a case-by-
case basis in light of customary international law, which, for example, rec-
ognizes displacement from occupied territory as deportation (see Article

Series, Division of International Protection, June 2011, p. 18 (https://www.legal-tools.org/
doc/Oelea8/).

Bangladesh/Myanmar, 6 September 2018, paras. 52—60 with reference to ICC, Prosecutor v.
Ruto et al., Decision on the Confirmation of Charges Pursuant to Article 61(7)(a) and (b) of
the Rome Statute, 23 January 2012, ICC-01/09-01/11, para. 268 (‘Ruto et al., 23 January
2012’) (https://www.legal-tools.org/doc/96¢3c2/); for this distinction see also Gerhard Werle
and Florian Jessberger, Principles of International Criminal Law, 4th. ed., Oxford Universi-
ty Press, 2020, p. 406; Stahn, 2022, pp. 183, 184, 188, 277; Schabas, 2016, p. 178.

7 ICTY, Prosecutor v. Dordevi¢, Appeals Chamber, Judgement, 27 January 2014, IT-05-87/1-
A, footnote 2159, emphasis in the original (‘Dordevi¢, 27 January 2014’)
(https://www.legal-tools.org/doc/e6fa92/), referring to Staki¢, ‘22 March 2006, para. 317;
see also Seselj, 11 April 2018, footnote 538 and IRMCT, Prosecutor v. Stanisi¢ and Sima-
tovi¢, Trial Chamber, Judgement, 30 June 2021, para. 304 (https://www.legal-tools.org/
doc/b7ryul/); see however ICTY, Prosecutor v. Stanisi¢ and Zupljanin, Appeals Chamber,
Judgement, 30 June 2016, IT-08-91-A, para. 917 (‘Stanisi¢ and Zupljanin, 30 June 2016)
(https://www.legal-tools.org/doc/e41416/).

8 ICTY, Prosecutor v. Popovi¢ et al., Trial Chamber II, Judgment, Volume I, 10 June 2010, IT-
05-88-T (public redacted version), paras. 892, 904 (‘Popovi¢ et al., 10 June 2010°)
(https://www.legal-tools.org/doc/481867/).
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8(2)(b)(viii)), while displacement across constantly changing frontlines is
not sufficient.’

While the ICC Trial Chamber may ultimately have to draw a distinc-
tion between deportation and forcible transfer, at the confirmation of
charges stage Pre-Trial Chamber II saw “no apparent prejudice caused” by
the formulation of the charges as “deportation or forcible transfer of popu-
lation” (Ruto et al., 23 January 2012, para. 268). Similarly, in Muthaura et
al. Pre-Trial Chamber II confirmed charges for “deportation or forcible
transfer of population”'® and issued warrants of arrests for Alfred Yekatom
and Patrice-Edouard Ngaissona for alleged responsibility for “deportation
or forcible transfer of population™.'!

In other cases, the legal characterization was already limited to forci-
ble transfer at the pre-trial stage. In Al Bashir, Harun and Kushayb, and
Hussein, Pre-Trial Chamber I issued warrants of arrest (and in Kushayb
confirmed charges) for alleged responsibility for forcible transfer as a
crime against humanity.'> Similarly, in Ntaganda Pre-Trial Chamber II con-

9 Stakié, 22 March 2006, paras. 278, 300-303; Prosecutor v. Prli¢ et al., Appeals Chamber,
Judgement, Volume I, 29 November 2017, IT-04-74-A, para. 300 (‘Prli¢ et al., 29 November
2017°) (https://www.legal-tools.org/doc/00b491/); Seselj, 11 April 2018, footnote 538; for a
critique of a ‘broad interpretation’ of deportation at the ICC, see Werle and Jessberger, 2020,
pp. 406—407; see also Kai Ambos, Treatise on International Criminal Law, Volume II: The
Crimes and Sentencing, Oxford University Press, 2014, p. 86, footnote 305 (https://legal-
tools.org/doc/jjer50/); the required nature of the border was left open in Bangla-
desh/Myanmar, 6 September 2018, footnote 101.

10 ICC, Prosecutor v. Muthaura et al., Pre-Trial Chamber II, Decision on the Confirmation of
Charges Pursuant to Article 61(7)(a) and (b) of the Rome Statute, 23 January 2012, ICC-
01/09-02/11-382-Red (public redacted version), paras. 21, 241, 298, 428 (‘Muthaura et al.,
23 January 2012’) (https://www.legal-tools.org/doc/4972¢c0/).

" ICC, Prosecutor v. Yekatom, Pre-Trial Chamber II, Public Redacted Version of “Warrant of
Arrest for Alfred Yekatom”, 11 November 2018, ICC-01/14-01/18-1-US-Exp, 17 November
2018, ICC-01/14-01/18-1-Red, p. 21 (https:/legal-tools.org/doc/00c4fc/); Prosecutor v.
Ngaissona, Pre-Trial Chamber II, Public Redacted Version of “Warrant of Arrest for Patrice-
Edouard Ngaissona”, 13 December 2018, ICC-01/14-02/18-2-Red, p. 37 (https://legal-
tools.org/doc/5185¢5/). In the Decision on the confirmation of charges, Pre-Trial Chamber 11
found displacement within the country and to another country and confirmed charges of for-
cible transfer and deportation, Prosecutor v. Alfred Yekatom and Patrice-Edouard Ngaisso-
na, Pre-Trial Chamber II, Corrected version of ‘Decision on the confirmation of charges
against Alfred Yekatom and Patrice-Edouard Ngaissona’, 28 June 2021, ICC-01/14-01/18-
403-Corr-Red (public redacted version), paras. 92, 109, 129-134 and pp. 105, 109 (‘Yekatom
and Ngaissona, 28 June 2021”) (https://www.legal-tools.org/doc/ruddqn/).

12 ICC, Prosecutor v. Al Bashir, Pre-Trial Chamber I, Decision on the Prosecution’s Applica-
tion for a Warrant of Arrest against Omar Hassan Ahmad Al Bashir, 4 March 2009, ICC-
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firmed charges for forcible transfer of population as a crime against hu-
manity."

iii. Requirements:

In addition to the contextual elements required for all crimes against hu-
manity set out in elements 4 and 5 of the above-listed Elements of Crimes,
the following needs to be proven:

a. Material Elements:

Elements 1 and 2 of the above-listed Elements of Crimes constitute the ma-
terial elements of deportation and forcible transfer.
1. The perpetrator deported or forcibly transferred, without
grounds permitted under international law, one or more per-
sons to another State or location, by expulsion or other coer-
cive acts.
The persons concerned have to be displaced to another State or loca-
tion (see above ii.). The ICTY Appeals Chamber in Prli¢ et al. rejected the
Defence’s claim that displacement required removal to a location suffi-

02/05-01/09-3 (public redacted version), p. 92 (https://www.legal-tools.org/doc/e26cf4/);
Prosecutor v. Al Bashir, Pre-Trial Chamber I, Warrant of Arrest for Omar Hassan Ahmad Al
Bashir, 4 March 2009, ICC-02/05-01/09-1, pp. 7-8 (https://www.legal-tools.org/
doc/814cca/); Prosecutor v. Harun and Kushayb, Pre-Trial Chamber I, Decision on the Pros-
ecution Application under Article 58(7) of the Statute, 27 April 2007, ICC-02/05-01/07-1-
Corr, pp. 45, 48, 56 (https://www.legal-tools.org/doc/e2469d/); Prosecutor v. Harun and
Kushayb, Pre-Trial Chamber I, Warrant of Arrest for Ahmad Harun, 27 April 2007, ICC-
02/05-01/07-2-Corr, pp. 7, 10, 15-16 (https://www.legal-tools.org/doc/acafe8/); Prosecutor
v. Harun and Kushayb, Pre-Trial Chamber I, Warrant of Arrest for Ali Kushayb, 27 April
2007, 1CC-02/05-01/07-3-Corr, pp. 8, 10, 1617 (https://legal-tools.org/doc/31b680/); Pros-
ecutor v. Hussein, Pre-Trial Chamber I, Public redacted version of “Decision on the Prosecu-
tor’s application under article 58 relating to Abdel Raheem Muhammad Hussein”, ICC-
02/05-01/12-1-Red, 1 March 2012, pp. 29-30 (https://www.legal-tools.org/doc/fe1687/);
Prosecutor v. Hussein, Pre-Trial Chamber I, Warrant of Arrest for Abdel Raheem Muham-
mad Hussein, 1 March 2012, ICC-02/05-01/12-2, pp. 8, 11; see also Prosecutor v. Al Bashir,
Pre-Trial Chamber I, Second Warrant of Arrest for Omar Hassan Ahmad Al Bashir, 12 July
2010, ICC-02/05-01/09-95, p. 6 (https://www.legal-tools.org/doc/50fbab/); Prosecutor v. Ali
Muhammad Ali Abd-Al-Rahman (‘Ali Kushayb’), Pre-Trial Chamber II, Decision on the con-
firmation of charges against Ali Muhammad Ali Abd-Al-Rahman (‘Ali Kushayb’), 9 July
2021, ICC-02/05-01/20-433, 9 July 2021, para. 94 and p. 68 (https://www.legal-tools.org/
doc/sdtOeb/).

13 ICC, Prosecutor v. Ntaganda, Pre-Trial Chamber II, Decision Pursuant to Article 61(7)(a)
and (b) of the Rome Statute on the Charges of the Prosecutor Against Bosco Ntaganda, 9
June 2014, ICC-01/04-02/06-309, paras. 36, 64-68, p. 63 (‘Ntaganda, 9 June 2014°)
(https://www.legal-tools.org/doc/5686¢6/).
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ciently remote from the original location (Prli¢ et al., 29 November 2017,
para. 492).

The displacement has to be done forcibly, by expulsion or other co-
ercive acts. According to the Elements of Crimes, “[t]he term ‘forcibly’ is
not restricted to physical force, but may include threat of force or coercion,
such as that caused by fear of violence, duress, detention, psychological
oppression or abuse of power against such person or persons or another
person, or by taking advantage of a coercive environment” (Elements of
Crimes, footnote 12). Likewise, at the ICTY forced displacement “is not
‘limited to physical force but includes the threat of force or coercion, such
as that caused by fear of violence, duress, detention, psychological oppres-
sion or abuse of power against such person or persons or another person, or
by taking advantage of a coercive environment’™ (Pordevi¢, 27 January
2014, para. 727, quoting Staki¢, 22 March 2006, para. 281). What matters
is that the victims had no genuine choice whether to remain or to leave
(Ntaganda, 8 July 2019, para. 1056; Dordevic, 27 January 2014, para. 727,
Staki¢, 22 March 2006, para. 279). “While individuals may agree, or even
request, to be removed from an area, ‘consent must be real in the sense that
it is given voluntarily and as a result of the individual’s free will”” (Nta-
ganda, 8 July 2019, para. 1056, quoting Stakic¢, 22 March 2006, para. 279).
The ICTY has stressed that military or political leaders cannot consent to
the displacement on behalf of the individuals, nor does the involvement of
the International Committee of the Red Cross or another neutral organisa-
tion render it lawful.'*

To demonstrate that the persons had no genuine choice to remain, it
is not necessary to establish an unlawful attack designed to coerce their
departure; rather “the Chamber will take into account the prevailing situa-
tion and atmosphere, as well as all other relevant circumstances”.!* Similar-

14 Popovié et al., 10 June 2010, para. 897; Staki¢, 22 March 2006, para. 286; ICTY, Prosecutor
v. Simi¢, Appeals Chamber, Judgement, 28 November 2006, IT-95-9-A, para. 180
(https://legal-tools.org/doc/28524b/).

15 Ntaganda, 8 July 2019, para. 1056. See also in the context of Article 8(2)(a)(vii), ICC, Sit-
uation in Georgia, Pre-Trial Chamber I, Public redacted version of ‘Corrected version of the
“Arrest warrant for Mikhail Mayramovich Mindzaev”’, 30 June 2022, ICC-01/15-40-Red,
para. 36 (https://www.legal-tools.org/doc/u8b651/); Situation in Georgia, Pre-Trial Chamber
I, Public redacted version of ‘Arrest warrant for Gamlet Guchmazov, 30 June 2022, ICC-
0/15-41-Red, para. 35 (https://www.legal-tools.org/doc/uyuuwn/); Situation in Georgia, Pre-
Trial Chamber I, Public redacted version of ‘Arrest warrant for David Georgiyevich
Sanakoev’, 30 June 2022, ICC-01/15-42-Red, para. 23 (https://www.legal-tools.org/
doc/3notyi/).
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ly, ICTY jurisprudence does not require that the displacement results from
acts that are criminal as such (Stanisi¢ and Zupljanin, 30 June 2016, para.
918). However, “incidental displacement as a result of an entirely lawful
attack, or collateral consequences of a lawful attack would not amount to
forcible transfer or displacement”.'

Deportation and forcible transfer are “open-conduct” crimes. Thus,
different types of conduct can amount to “expulsion or other coercive acts”
(Ruto et al., 23 January 2012, para. 244; Bangladesh/Myanmar, 6 Septem-
ber 2018, para. 61; Ntaganda, 8 July 2019, para. 1047). Such conduct can
include “deprivation of fundamental rights, killing, sexual violence, torture,
enforced disappearance, destruction and looting”."”

A link needs to be established between the perpetrator’s conduct and
the resulting effect of displacing the victim to another State or location (Ru-
to et al., 23 January 2012, para. 245; Ntaganda,8 July 2019, para. 1047; see
also Popovic et al., 10 June 2010, para. 893). Since the actus reus of depor-
tation spans an international border, the ICC may exercise jurisdiction over
deportation as a crime against humanity when the victim is displaced from
a non-State Party to a State Party.'

Although Article 7(1)(d) refers to deportation or forcible transfer of
population, the Elements of Crimes clarify that the displacement of one
person can suffice (Werle and Jessberger, 2020, p. 406). Provided the con-
textual element is met-that the conduct was committed as part of a wide-
spread or systematic attack directed against a civilian population-ICTY Tri-
al Chamber II in Popovié¢ et al. opined that there is no additional require-
ment that the victims of forcible displacement are civilians (Prosecutor v.

Ntaganda, 8 July 2019, para. 1056, internal reference omitted; for an analysis of military
attacks as the required coercive act see also Pordevié, 27 January 2014, paras. 704-705;
ICTY, Prosecutor v. Gotovina and Markacé, Appeals Chamber, Judgement, 16 November
2012, IT-06-90-A, para. 114 and footnote 330 (https://www.legal-tools.org/doc/03b685/).

Bangladesh/Myanmar, 6 September 2018, para. 61; see also Ruto et al., 23 January 2012,
paras. 251, 255, 260-261, 265-266, 277; Muthaura et al., 23 January 2012, paras. 244, 279;
ICC, Situation in Georgia, Decision on the Prosecutor’s request for authorization of an in-
vestigation, Pre-Trial Chamber I, 27 January 2016, ICC-01/15-12, paras. 21-22, 31
(https://www.legal-tools.org/doc/a3d07e/); Ntaganda, 8 July 2019, paras. 1057-1068.

18 ICC, Situation in the People’s Republic of Bangladesh/Republic of the Union of Myanmar,
Pre-Trial Chamber III, Decision Pursuant to Article 15 of the Rome Statute on the Authori-
sation of an Investigation into the Situation in the People’s Republic of Bangladesh/Republic
of the Union of Myanmar, 14 November 2019, ICC- ICC-01/19-27, para. 62 (‘Situation in
Bangladesh/Myanmar, 14 November 2019”) (https://www.legal-tools.org/doc/kbo3hy/).

Publication Series No. 43 (2023, Second Edition) — page 137


https://www.legal-tools.org/doc/03b685/
https://www.legal-tools.org/doc/a3d07e/
https://www.legal-tools.org/doc/kbo3hy/

Commentary on the Law of the International Criminal Court: The Statute
Volume 1

Popovi¢ et al., 10 June 2010, para. 910). However, “the status of the vic-
tims may be very relevant to distinguish lawful acts from criminal ones”
(para. 912). As the ICTY Appeals Chamber noted in Popovic¢ et al. “forci-
ble displacement of enemy soldiers is not prohibited under international
humanitarian law”."

The displacement has to occur without grounds permitted under in-
ternational law. The ICTY Appeals Chamber pointed out that — as with all
other elements of the crime — this is for the Prosecution to prove (Pordevic,
27 January 2014, para. 705). In Ntaganda 1CC Trial Chamber VI found this
element proven, since “the evidence on the record d[id] not reveal any
grounds permitting the forcible displacement [...] under international law”
(Ntaganda, 8 July 2019, para. 1073; see also Yekatom and Ngaissona, 28
June 2021, footnote 238). International humanitarian law, for example,
permits displacement for certain reasons, such as for the security of the
population/civilians involved or for imperative military reasons, and under
certain conditions (for example Article 49 Geneva Convention IV, Article
17 Additional Protocol II).?° Such evacuations can only be temporary and
provisional measures.?! Pre-Trial Chamber II in Nfaganda considered that
the acts of displacement “were not justified by the security of the civilians
involved or by military necessity, as there [was] no indication of any pre-
cautionary measures having been taken before these acts of displacement
were carried out or any reasons linked to the conduct of military opera-
tions” (Ntaganda, 9 June 2014, para. 68). Displacement can further be
permitted for humanitarian reasons unrelated to an armed conflict such as
epidemics or natural disasters (Popovié¢ et al.,10 June 2010, para. 903).
While displacement for humanitarian reasons is permitted in certain situa-
tions, this does not apply where the humanitarian crisis causing the dis-
placement is the result of the accused’s unlawful activity (Situation in
Bangladesh/Myanmar, 14 November 2019, para.98; Staki¢, 22 March
2006, para. 287).

ICTY, Prosecutor v. Popovi¢ et al., Appeals Chamber, Judgement, 30 January 2015, IT-05-
88-A (public redacted version), para. 774 (https://www.legal-tools.org/doc/4c281b/).
Convention (IV) Relative to the Protection of Civilian Persons in Time of War, 12 August
1949, Article 49 (https://legal-tools.org/doc/d5e260/); Protocol (II) additional to the Geneva
Conventions of 12 August 1949, and relating to the protection of victims of non-
international armed conflicts, 7 December 1978, Article 17 (https://www.legal-tools.org/
doc/fd14c4/).

21 ICTY, Prosecutor v. Blagojevi¢ and Jokié, Trial Chamber I, Judgement, 17 January 2005, IT-
02-60-T, para. 597 (https://legal-tools.org/doc/7483f2/).

20
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Human rights instruments foresee further reasons permitting re-
strictions to the liberty of movement or the freedom to choose residence
(see, for example, Article 12(3) of the International Covenant on Civil and
Political Rights; Stahn, 2022, p. 283; Werle and Jessberger, 2020, pp. 407—
408).

2. Such person or persons were lawfully present in the area from

which they were so deported or transferred.

The question of whether the lawfulness of the victims’ presence is to
be determined under national or international law was debated during the
negotiations of the ICC Statute, but was ultimately left for the Court to de-
cide (Robinson, 2001, p. 87 setting out the different positions during the
negotiations). ICC Trial Chamber VI in Ntaganda focused on the lawful-
ness under international law, not on domestic legal requirements. It pointed
out that “‘lawful presence’ does not mean that the victim must have had
legal residence in the area”. Rather, the “protection extends to individuals
who, for whatever reason, have come to live in a community, including in-
ternally displaced persons who have established temporary homes after be-
ing uprooted from their original communities” (Ntaganda, 8 July 2019,
paras. 1069, 1071 with reference to ICTY jurisprudence; see also Situation
in Bangladesh/Myanmar, 14 November 2019, para. 99). ICTY Trial Cham-
ber Il in Popovi¢ et al. had opined that ‘lawfully present’ “should not be
equated to the legal concept of lawful residence”, but understood in its
common meaning (Popovic et al., 10 June 2010, para. 900). In the context
of confirming the charges, ICC Pre-Trial Chamber II noted that the evi-
dence did not indicate that the persons were not lawfully present (Yekatom
and Ngaissona, 28 June 2021, footnote 238).

b. Mental Elements

With respect to the first material element, Article 30 applies (Robinson,
2001, p. 88). This requires proof that “[t]he perpetrator’s conduct was de-
liberate and the perpetrator: (i) meant to cause the consequence; or was (ii)
aware that it would occur in the ordinary course of events” (Ntaganda, 8
July 2019, para. 1046). At the ad hoc tribunals, the intent to displace the
victim permanently is not required for deportation or forcible transfer
(Staki¢, 22 March 2006, paras. 278, 307, 317; Seselj, 11 April 2018, foot-
note 538; see also for the ICC: Ntaganda, 8 July 2019, para. 1188; Stahn,
2022, p. 190; see however Werle and Jessberger, 2020, p. 409).
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Consistent with the view that deportation has an additional element
not required for forcible transfer — the transfer across a border — ICTY Trial
Chamber II held in Popovic¢ et al.: “In the case of forcible transfer, as the
ultimate location does not form part of the elements of the offence, the
mens rea is established with proof of the intent to forcibly displace the per-
son. In the case of deportation, as displacement across a border is a constit-
uent element, the mens rea for the offence must encompass this component
of the crime” (Popovi¢ et al. 10 June 2010, para. 904, internal reference
omitted; see however Stanisi¢ and Zupljanin, 30 June 2016, para. 917).

With respect to the second material element, element 3 of the Ele-
ments of Crimes clarifies that awareness of the factual circumstances estab-
lishing the lawfulness of the victims’ presence suffices. It is not required
that the perpetrator make any legal evaluation of the lawfulness of the vic-
tims’ presence (Robinson, 2001, p. 88; Hall and Stahn, 2016, pp. 265, 267).

Cross-references:
Articles 7(2)(d), 8(2)(a)(vii), 8(2)(b)(viii), 8(2)(e)(viii), 30.

Doctrine:

1. Guido Acquaviva, “Forced Displacement and International Crimes”, in
UNHCR Legal and Protection Policy Research Series, Division of In-
ternational ~ Protection, June 2011 (https://www.legal-tools.org/
doc/Oelea8/).

2. Kai Ambos, Treatise on International Criminal Law, Volume II: The
Crimes and Sentencing, Oxford University Press, 2014, pp. 85-87
(https://legal-tools.org/doc/jjcr50/).

3. Carsten Stahn, “Article 7: Crimes Against Humanity”, B. 1. 2. d) “De-
portation or forcible transfer of population”, and B. II. 4. “Prohibited
movements of population”, in Kai Ambos (ed.), Rome Statute of the In-
ternational Criminal Court, Article-by-Article Commentary, 4th. ed.,
C.H. Beck/Hart/Nomos, Munich/Oxford/Baden-Baden, 2022, pp. 183—
191, 277-284.

4. Darryl Robinson, “Article 7 (1)(d)-Crime Against Humanity of Deporta-
tion Or Forcible Transfer of Population”, in Roy S. Lee and Hakan Fri-
man (eds.), The International Criminal Court: Elements of Crimes and
Rules of Procedure and Evidence, Transnational Publishers, Ards-
ley/New York, 2001, pp. 86-88 (https://www.legal-tools.org/
doc/e34181/).
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5. William A. Schabas, The International Criminal Court: A Commentary
on the Rome Statute, 2nd. ed., Oxford University Press, 2016, pp. 178—
180 (https://www.legal-tools.org/doc/b7432¢/).

6. Gerhard Werle and Florian Jessberger, Principles of International Crim-
inal Law, 4th. ed., Oxford University Press, 2020, pp. 405-406.

Author: Laurel Baig, updating the previous version by Barbara Goy (the
views expressed are those of the authors alone and do not necessarily re-
flect the views of the IRMCT, the ICTY, the ICTR or the United Nations in
general).
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Article 7(1)(e)

(e) Imprisonment or other severe deprivation of physical liberty in
violation of fundamental rules of international law;

General Remarks:

Although imprisonment was not included in the Nuremberg and Tokyo
Charters, it has been included as a crime against humanity in subsequent
instruments, including the ICTY and ICTR statutes.! None of the judg-
ments before the ICC have addressed the elements of this crime.

Analysis:

i. Definition:

The full text of Article 7(1)(e) reads “Imprisonment or other severe depri-
vation of physical liberty in violation of fundamental rules of international
law”. There is no provision in Article 7(2) further addressing this crime.

ii. Requirements:
a. Material Elements:

The two alternatives of “imprisonment” and “severe deprivation of physi-
cal liberty” seem to suggest that the term “imprisonment” should be under-
stood in a narrow sense, as imprisonment after conviction by a court (Hall
and Stahn, 2016, p. 200). However, according to the definition, this impris-
onment has to be in violation of fundamental rules of international law. To-
gether the two concepts cover a broad range of arbitrary deprivations of
liberty (Hall and Stahn, 2016, p. 201).

The Statute does not contain any clear guidance as to what constitute
a “severe” deprivation of liberty. The use of the word “other” indicates that
“imprisonment” already meets the threshold for “severe” and this might be
of some assistance in interpreting the term. Furthermore, according to the
Elements of Crimes, one of the elements are that “[t]he gravity of the con-
duct was such that it was in violation of fundamental rules of international
law”. Presumably the drafters did not intend to introduce a new gravity-
element that was not foreseen in the Statute (see Hall and Stahn, 2016, p.

Christopher K. Hall and Carsten Stahn, “Article 7 Crimes against humanity”, in Otto
Triffterer and Kai Ambos (eds.), The Rome Statute of the International Criminal Court: A
Commentary, 3rd. ed., C.H. Beck/Hart/Nomos, Munich/Oxford/Baden-Baden, 2016, p. 198
(https://www.legal-tools.org/doc/040751/).
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203). Therefore, this element must be a reference to “severe” in the Statute.
The meaning of the term “severe” is then merely that the severe deprivation
of liberty (including imprisonment) must be in violation of fundamental
rules of international law.

Neither the Statute nor the Elements of Crimes specify which the
fundamental rules of international law are.

b. Mental Elements:

Article 7 does not give any guidance as to how the mens rea should be un-
derstood. In this respect, Article 30 applies and the material elements must
be committed with intent and knowledge. The author refers to the commen-
tary of Article 30 for discussion on the mens rea for imprisonment as a
crime against humanity.

In addition, the Elements of Crimes specifies that the perpetrator
must have been “aware of the factual circumstances that established the
gravity of the conduct”. In this respect, one author commented that there
was general agreement among the drafters “that the prosecutor need not
prove that the perpetrator made any legal evaluation that the imprisonment
was in violation of fundamental rules of international law”.?

Cross-references:
Article 8(2)(a)(vii).

Doctrine:
1. M. Cherif Bassiouni, Crimes Against Humanity: Historical Evolution

and Contemporary Application, Cambridge University Press, 2011, pp.
443445 (https://www.legal-tools.org/doc/83b13d/).

2. Christopher K. Hall and Carsten Stahn, “Article 7: Crimes Against Hu-
manity, (¢) ‘Imprisonment or other severe deprivation of physical liber-
ty’“, in Otto Triffterer and Kai Ambos (eds.), The Rome Statute of the
International Criminal Court: A Commentary, 3rd. ed., C.H.
Beck/Hart/Nomos, Munich/Oxford/Baden-Baden, 2016, pp. 198-204.
(https://www.legal-tools.org/doc/040751/).

2 Darryl Robinson, “The Context of Crimes Against Humanity”, in Roy S. Lee and Hikan
Friman (eds.), The International Criminal Court: Elements of Crimes and Rules of Proce-
dure and Evidence, Transnational Publishers, Ardsley, 2001, p. 89 (https://www.legal-
tools.org/doc/e34f81/).
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3. Timothy L.H. McCormack, “Crimes Against Humanity”, in Dominic
McGoldrick, Peter Rowe and Eric Donnelly (eds.), The Permanent In-
ternational Criminal Court: Legal and Policy Issues, Hart Publishing,
Oxford/Portland, 2004, p. 193  (https://www.legal-tools.org/
doc/ba5c37/).

4. Darryl Robinson, “Article 7(1)(e) — Crime Against Humanity of Impris-
onment or Other Severe Deprivation of Physical Liberty”, in Roy S. Lee
and Hékan Friman (eds.), The International Criminal Court: Elements
of Crimes and Rules of Procedure and Evidence, Transnational Publish-
ers, Ardsley, 2001, pp. 88—89 (https://www.legal-tools.org/doc/e34181/).

5. William A. Schabas, The International Criminal Court: A Commentary
on the Rome Statute, 2nd. ed., Oxford University Press, 2016, pp. 180—
181 (https://www.legal-tools.org/doc/b7432¢/).

Author: Jonas Nilsson
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Article 7(1)(f)
() Torture;

General Remarks:

According to one author, there was a general support throughout the draft-
ing process for the inclusion of torture as a crime against humanity; there
was, however, a considerable debate about the definition of this crime.!

Analysis:

i. Definition:

According to Article 7(2)(e) and Elements of Crimes, torture means “the
intentional infliction of severe pain or suffering, whether physical or men-
tal, upon a person in the custody or under the control of the accused; except
that torture shall not include pain or suffering arising only from, inherent in
or incidental to, lawful sanctions”.

Notably, the definition in the Statute does not include a requirement
that the infliction of pain or suffering was done for a specific purpose (El-
ements of Crimes, footnote 14). Such a requirement is included in the tor-
ture definition in the Torture Convention, as well as in the definition of tor-
ture as a war crime in the Statute. Further, the definition does not include a
requirement of a connection to a public official.?

ii. Requirements:
a. Material Elements:

The two material elements are: (i) the infliction of severe physical or men-
tal pain or suffering, and (i) that this infliction is on a person in custody or
under the control of the perpetrator. With regard to the severity require-
ment, the Pre-Trial Chamber in the Bemba case considered that “it is con-
stantly accepted in applicable treaties and jurisprudence that an important

1 Christopher K. Hall and Carsten Stahn, “Article 7 Crimes against humanity”, in Otto

Triffterer and Kai Ambos (eds.), The Rome Statute of the International Criminal Court: A
Commentary, 3rd. ed., C.H. Beck/Hart/Nomos, Munich/Oxford/Baden-Baden, 2016, p. 205
(https://www.legal-tools.org/doc/040751/).

Herman Von Hebel and Darryl Robinson, “Crimes Within the Jurisdiction of the Court”, in
Roy S. Lee (ed.), The International Criminal Court: The Making of the Rome Statute — Is-
sues, Negotiations, Results, Kluwer Law International, Leiden, 1999, p. 99
(https://www.legal-tools.org/doc/d71078/).
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degree of pain and suffering has to be reached”.’ Arguably, this adds very
little or nothing to the understanding of the word “severe” in the definition.

Torture in the sense of the ICC Statute does not include infliction of
pain or suffering that arises only from, are inherent in or incidental to, law-
ful sanctions. According to one author, “lawful” refers to international law
or national law, which is consistent with international law and standards
(Hall and Stahn, 2016, p. 272). However, the Statute itself, as well as the
Elements of Crimes, are silent on this issue.

b. Mental Elements:

Article 7(2)(e) includes the word “intentional”, which means that Article
30, stating “[u]nless otherwise provided”, is not applicable with regard to
the crime of torture. The Pre-Trial Chamber in the Bemba case concluded
that the use of the term “intentional” excluded the separate requirement of
knowledge set out in Article 30(2) of the Statute and that it was therefore
not necessary to demonstrate that the perpetrator knew that the harm in-
flicted was severe (Bemba, 15 June 2009, para. 194).

Cross-references:
Articles 8(2)(a)(ii) and 8(2)(c)(i).

Doctrine:

1. M. Cherif Bassiouni, Crimes Against Humanity — Historical Evolution
and Contemporary Application, Cambridge University Press, 2011, pp.
411-419 (https://www.legal-tools.org/doc/83b13d/).

2. Christopher K. Hall and Carsten Stahn, “Article 7 Crimes Against Hu-
manity, (f) ‘Torture’ and (e) ‘Torture’*, in Otto Triffterer and Kai Ambos
(eds.), The Rome Statute of the International Criminal Court: A Com-
mentary, 3rd. ed., C.H. Beck/Hart/Nomos, Munich/Oxford/Baden-
Baden, 2016, pp. 204-206, 269-273 (https://www.legal-tools.org/
doc/a9e917/).

3. Timothy L.H. McCormack, “Crimes Against Humanity”, in Dominic
McGoldrick, Peter Rowe and Eric Donnelly (eds.), The Permanent In-
ternational Criminal Court: Legal and Policy Issues, Hart Publishing,

3 ICC, Prosecutor v. Bemba, Pre-Trial Chamber II, Decision Pursuant to Article 61(7)(a) and
(b) of the Rome Statute on the Charges of the Prosecutor Against Jean-Pierre Bemba Gom-
bo, 15 June 2009, ICC-01/05-01/08-424, para. 193 (‘Bemba, 15 June 2009’)
(https://www.legal-tools.org/doc/07965¢/).

Publication Series No. 43 (2023, Second Edition) — page 146


https://www.legal-tools.org/doc/83b13d/
https://www.legal-tools.org/doc/a9e9f7/
https://www.legal-tools.org/doc/a9e9f7/
https://www.legal-tools.org/doc/07965c/

Article 7

Oxford/Portland, 2004, pp. 194-195 (https://www.legal-tools.org/
doc/ba5c37/).

4. Darryl Robinson, “Article 7(1)(f)-Crime Against Humanity of Torture”,
in Roy S. Lee and Hékan Friman (eds.), The International Criminal
Court: Elements of Crimes and Rules of Procedure and Evidence,
Transnational Publishers, Ardsley, 2001, pp. 90-92 (https://www.legal-
tools.org/doc/e34f81/).

5. William A. Schabas, The International Criminal Court: A Commentary
on the Rome Statute, 2nd. ed., Oxford University Press, 2016, pp. 181—
185 (https://www.legal-tools.org/doc/b7432¢/).

6. Alexander Zahar, “Torture”, in Antonio Cassese (ed.), The Oxford Com-

panion to International Criminal Justice, Oxford University Press,
2009, pp. 537-538 (https://www.legal-tools.org/doc/7be651/).

Author: Jonas Nilsson.
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Article 7(1)(g)-1

(2) Rape,

Rape is considered the most severe form of sexual violence. Sexual vio-
lence is a broad term that covers all forms of acts of a sexual nature under
coercive circumstances, including rape. The key element that separates
rape from other acts is penetration. The Elements of Crimes provide a more
specific definition of the criminal conduct. Rape falls under the chapeaus
of genocide, crimes against humanity or war crimes under specific circum-
stances, confirmed both through the ICC Statute and through the case law
of the ICTR and the ICTY. In order for rape to rise to the level of a crime
against humanity, it must be perpetrated within the context of a widespread
or systematic attack aimed at a civilian population. Combatants cannot thus
be victims of rape as a crime against humanity. The attack must also aim at
a significant number of victims. This does not preclude a single rape from
constituting a crime against humanity, if perpetrated within the context of a
widespread or systematic attack. The underlying act, such as rape, does not
have to be the same as the other acts committed during the attack.

For the mental element of rape Article 30 applies. The perpetrator
has to have knowledge of the act being part of a systematic attack or of the
factual circumstances of a widespread attack. It is sufficient if he or she
intended to further such an attack. He or she must also have intended to
penetrate the victim’s body and be aware that the penetration was by force
or threat of force.

The definition of rape is the same regarding rape as genocide, crimes
against humanity and war crimes, albeit the contextual elements of the
chapeaus differ. The actus reus of the violation is found in the Elements of
Crimes. The definition focuses on penetration with (1) a sexual organ of any
body part, or (i1) with the use of an object or any other part of the body of
the anal or genital opening of the victim, committed by force or threat of
force or coercion. “Any part of the body” under point 1 refers to vaginal,
anal and oral penetration with the penis and may also be interpreted as ears,
nose and eyes of the victim. Point 2 refers to objects or the use of fingers,
hands or tongue of the perpetrator. Coercion may arise through fear of vio-
lence, duress, detention, psychological oppression or abuse of power. These
situations are provided as examples, apparent through the use of the term
“such as”. Consent is automatically vitiated in such situations. The defini-
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tion is intentionally gender-neutral, indicating that both men and women
can be perpetrators or victims. The definition of rape found in the Elements
of Crimes is heavily influenced by the legal reasoning in cases regarding
rape of the ICTY and the ICTR. Such cases can thus further elucidate the
interpretation of the elements of the crime, meanwhile also highlighting
different approaches to the main elements of rape, including ‘force’ and
‘non-consent’. See, for example, the Furundzija case, in which the Trial
Chamber of the ICTY held that force or threat of force constitutes the main
element of rape.' To the contrary, the latter case of Kunarac emphasized the
element of non-consent as the most essential in establishing rape, in that it
corresponds to the protection of sexual autonomy.? As to the term “coer-
cion” the ICTR Trial Chamber in Akayesu held that a coercive environment
does not require physical force. It also adopted a broad approach to the ac-
tus reus, including also the use of objects, an approach that has been em-
braced also by the ICTY and the ICC.?

Rule 63 is of importance which holds that the Court’s Chambers can-
not require corroboration to prove any crime within its jurisdiction, particu-
larly crimes of sexual violence. Rule 70 further delineates the possibility of
introducing evidence of consent as a defense. This is highly limited, em-
phasizing that consent cannot be inferred in coercive circumstances. Rule
71 forbids evidence of prior sexual conduct.

Several cases at the ICC include charges of rape as a crime against
humanity. This includes Pre-Trial Chamber III in Bemba, for crimes com-
mitted in the Central African Republic between 2002 and 2003. Bemba was
charged with rape as a crime against humanity and war crime. In the 2009
confirmation of charges decision in the Bemba case, Pre-Trial Chamber II
dismissed charges of rape as torture and outrages upon personal dignity,
solely confirming charges of rape. The Chamber held that including the
distinctive charges would constitute cumulative charging and be “detri-
mental to the rights of the Defence”.*

' ICTY, Prosecutor v. Furundzija, Trial Chamber, Judgement, 10 December 1998, IT-95-17/1-
T (https://www.legal-tools.org/doc/e6081b/).

ICTY, Prosecutor v. Kunarac, Kovaé¢ and Vukovi¢, Trial Chamber, Judgement, 22 February
2001, 1T-96-23 1T-96-23/1 (https://www.legal-tools.org/doc/fd881d/).

3 ICTR, Prosecutor v. Akayesu, Trial Chamber, Judgment, 2 September 1998, ICTR-96-4-T,
para. 598 (‘Akayesu, 2 September 1998”) (https://www.legal-tools.org/doc/b8d7bd/).

4 ICC, Prosecutor v. Bemba, Pre-Trial Chamber II, Decision Pursuant to Article 61(7)(a) and
(b) of the Rome Statute on the Charges of the Prosecutor Against Jean-Pierre Bemba Gom-
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In Katanga, the Chamber referred to the Akayesu judgment on the in-
terpretation of a coercive environment. It held that “threats, intimidation,
extortion and other forms of duress which prey on fear or desperation may
constitute coercion, and coercion may be inherent in certain circumstances,
such as armed conflict or military presence”.’

In Kenyatta, the Chamber confirmed that there were substantial
grounds to believe widespread rapes had been perpetrated sufficient to rise
to the level of crimes against humanity.®

Several arrest warrants confirmed reasonable grounds to believe that
rape as crimes against humanity have been committed.’

Cross-references:
Articles 8(2)(b)(xxii) and 8(2)(e)(vi).

bo, 15 June 2009, ICC-01/05-01/08-424, para. 202 (https://www.legal-tools.org/
doc/07965¢/).

5 ICC, Prosecutor v. Katanga and Ngudjolo, Pre-Trial Chamber I, Decision on the confirma-
tion of charges, 30 September 2008, ICC-01/04-01/07-717, para. 440 (https://www.legal-
tools.org/doc/67a9¢ec/). See also Akayesu, 2 September 1998, para. 688. The Chamber found
sufficient evidence to confirm charges that members of the FNI and FRPI by force or threat
invaded the body of women and girls abducted in the village of Bogoro, see para. 442.

ICC, Prosecutor v. Kenyatta, Pre-Trial Chamber I, Decision on the Confirmation of Charges
Pursuant to Article 61(7)(a) and (b) of the Rome Statute Against Kenyatta, ICC-01/09-02/11,
23 January 2012, para. 257 (https://www.legal-tools.org/doc/4972¢c0/).

See, for example, ICC, Prosecutor v. Gbagbo, Warrant of arrest for Laurent Koudou Gbag-
bo, 23 November 2011, ICC-02/11-01/11-1, para. 8 (https://www.legal-tools.org/
doc/80881¢e/); Prosecutor v. Ntaganda, Pre-Trial Chamber II, Decision on the Prosecutor’s
Application under Article 58, 13 July 2012, ICC-01/04-02/06-36-Red (public redacted ver-
sion), para. 38 (https://www.legal-tools.org/doc/18c310/): “reasonable grounds to believe,
that crimes of rape and sexual slavery were committed as part of the attacks in different lo-
cations in Ituri”; Prosecutor v. Harun and Kushayb, Pre-Trial Chamber I, Warrant of Arrest,
27 April 2007, ICC-02/05-01/07-2-Corr (https://www.legal-tools.org/doc/acafe8/) found rea-
sonable grounds to believe that Harun and Kushayb, through the direction of the Sudanese
Armed Forces and the Janjaweed committed rapes of women and girls of certain ethnic
groups. In Prosecutor v. Al Bashir, Pre-Trial Chamber I, Second Decision on the Prosecu-
tion’s Application for a Warrant of Arrest for Omar Hassan Ahmad Al Bashir, 12 July 2010,
ICC-02/05-01/09-94 (https://www.legal-tools.org/doc/50tbab/), the Pre-Trial Chamber found
reasonable grounds to establish rape as a crime against humanity. In Prosecutor v. Kony,
Pre-Trial Chamber II, Warrant of Arrest, 27 September 2005, ICC-02/04-01/05
(https://www.legal-tools.org/doc/b1010a/), the Chamber also found reasonable grounds to
establish rape and sexual slavery as crimes against humanity.
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Doctrine:

1.

Antonio Cassese, Paola Gaeta and John R.W.D. Jones (eds.), The Rome
Statute of the International Criminal Court: A Commentary, Oxford
University Press, 2002, pp. 374-375.

. Gerhard Werle, Principles of International Criminal Law, TM.C. Asser

Press, The Hague, 2005, pp. 248-250, mn. 723—727 (https://www.legal-
tools.org/doc/e35182/).

. Christopher K. Hall, Joseph Powderly and Niamh Hayes, “Article 7

Crimes against humanity, (g) ‘Rape’ “, in Otto Triffterer and Kai Ambos
(eds.), The Rome Statute of the International Criminal Court: A Com-
mentary, 3rd. ed., C.H. Beck/Hart/Nomos, Munich/Oxford/Baden-
Baden, 2016, pp. 209-214. (https://www.legal-tools.org/doc/040751/).

. Anne-Marie L.M. de Brouwer, Supranational Criminal Prosecution of

Sexual  Violence, Intersentia, Mortsel, 2005, pp. 103-135
(https://www.legal-tools.org/doc/43fca9/).

. M. Cherif Bassiouni, Crimes Against Humanity, Historical Evolution

and Contemporary Application, Cambridge University Press, 2011, pp.
440442 (https://www.legal-tools.org/doc/83b13d/).

Author: Maria Sjoholm.
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Article 7(1)(g)-2

sexual slavery,

Sexual slavery is a particular form of enslavement which includes limita-
tions on one’s autonomy, freedom of movement and power to decide mat-
ters relating to one’s sexual activity. Although it is listed as a separate of-
fence in the ICC Statute, it is regarded as a particular form of enslavement.
However, whereas enslavement is solely considered a crime against hu-
manity, sexual slavery may constitute either a war crime or a crime against
humanity. It is partly based on the definition of enslavement identified as
customary international law by the ICTY in the Kunarac case.! Sexual
slavery is thus considered a form of enslavement with a sexual component.
Its definition is found in the Elements of Crimes and includes the exercise
of any or all of the powers attached to the right of ownership over one or
more persons, “such as by purchasing, selling, lending or bartering such a
person or persons, or by imposing on them a similar deprivation of liberty”.
The person should have been made to engage in acts of a sexual nature.
The crime also includes forced marriages, domestic servitude or other
forced labour that ultimately involves forced sexual activity. In contrast to
the crime of rape, which is a completed offence, sexual slavery constitutes
a continuing offence.

In Katanga and Ngudjolo, the Pre-Trial chamber held that “sexual
slavery also encompasses situations where women and girls are forced into
“marriage”, domestic servitude or other forced labour involving compulso-
ry sexual activity, including rape, by their captors. Forms of sexual slavery
can, for example, be practices such as the detention of women in ‘rape
camps’ or ‘comfort stations’, forced temporary ‘marriages’ to soldiers and
other practices involving the treatment of women as chattel, and as such,
violations of the peremptory norm prohibiting slavery”.? The Chamber
found sufficient evidence to affirm charges of sexual slavery as crimes
against humanity in the form of women being abducted for the purpose of
using them as wives, being forced or threatened to engage in sexual inter-

U ICTY, Prosecutor v. Kunarac, Kova¢ and Vukovié, Trial Chamber, Judgment, 22 February
2001, IT-96-23, para. 543 (https://www.legal-tools.org/doc/fd881d/).

2 1ICC, Prosecutor v. Katanga and Ngudjolo, Pre-Trial Chamber 1, Decision on the confirma-
tion of charges, 30 September 2008, ICC-01/04-01/07-717, para. 431 (‘Katanga and
Ngudjolo, 30 September 2008”) (https://www.legal-tools.org/doc/67a9ec/).
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course with combatants, to serve as sexual slaves and to work in military
camps servicing soldiers (Katanga and Ngudjolo, 30 September 2008, pa-
ra. 434).

The SCSL Appeals Chamber in the Brima case has found the abduc-
tion and confinement of women to constitute forced marriage and conse-
quently a crime against humanity. The Chamber concluded that forced mar-
riage was distinct from sexual slavery. Accordingly,

While forced marriage shares certain elements with sexual
slavery such as non-consensual sex and deprivation of liberty,
there are also distinguishing factors. First, forced marriage in-
volves a perpetrator compelling a person by force or threat of
force, through the words or conduct of the perpetrator or those
associated with him, into a forced conjugal association with
another person resulting in great suffering, or serious physical
or mental injury on the part of the victim. Second, unlike sex-
ual slavery, forced marriage implies a relationship of exclusiv-
ity between the “husband” and “wife”, which could lead to
disciplinary consequences for breach of this exclusive ar-
rangement.’

In 2012 the Court in a decision on the Taylor case declared its prefer-
ence for the term ‘forced conjugal slavery’. The Trial Chamber did not find
the term ‘marriage’ to be helpful in describing the events that had occurred,
in that it did not constitute marriage in the universally understood sense.*

Several arrest warrants at the ICC confirm reasonable grounds to be-
lieve that sexual slavery has been committed as part of attacks on civilian
population and thus constituting crimes against humanity.’

3 See SCSL, Prosecutor v. Brima, Appeals Chamber, Judgment, 22 February 2008, SCSL-
2004-16-A, para. 195 (https://www.legal-tools.org/doc/4420ef/).

4 SCSL, Prosecutor v. Taylor, Judgment, 18 May 2012, SCSL-03-01-T, para. 427
(https://www.legal-tools.org/doc/8075¢7/).

5 See ICC, Prosecutor v. Ntaganda, Pre-Trial Chamber II, Decision on Prosecutor’s Applica-
tion under Article 58, 13 July 2012, ICC-01/04-02/06-36-Red (public redacted version),
(https://www.legal-tools.org/doc/18¢c310/); Prosecutor v. Kony, Otti and Odhiambo, Warrant
of arrest for Joseph Kony issued on 8th July 2005 as amended on 27th September 2005, Pre-
Trial Chamber II, 27 September 2005, ICC-02/04-01/05, para. 38 (https://www.legal-
tools.org/doc/b1010a/); and Prosecutor v. Kony, Otti and Odhiambo, Warrant of Arrest for
Vincent Otti, 8 July 2005, ICC-02/04-01/05-54, para. 17 (https://www.legal-tools.org/
doc/f7¢78c/).

Publication Series No. 43 (2023, Second Edition) — page 153


https://www.legal-tools.org/doc/4420ef/
https://www.legal-tools.org/doc/8075e7/
https://www.legal-tools.org/doc/18c310/
https://www.legal-tools.org/doc/b1010a/
https://www.legal-tools.org/doc/b1010a/
https://www.legal-tools.org/doc/f7c78c/
https://www.legal-tools.org/doc/f7c78c/

Commentary on the Law of the International Criminal Court: The Statute
Volume 1

Cross-references:
Articles 8(2)(b)(xxii) and 8(2)(e)(vi).

Doctrine:

1.

Christopher K. Hall, Joseph Powderly and Niamh Hayes, “Article 7
Crimes against humanity, (g) ‘Sexual Slavery’ , in Otto Triffterer and
Kai Ambos (eds.), The Rome Statute of the International Criminal
Court: A Commentary, 3rd. ed., C.H. Beck/Hart/Nomos, Mu-
nich/Oxford/Baden-Baden, 2016, pp. 212-214. (https://www.legal-
tools.org/doc/040751/).

. Gerhard Werle, Principles of International Criminal Law, TM.C. Asser

Press. The Hague, 2005, pp. 250-251, mn. 728 (https://www.legal-
tools.org/doc/e3582/).

Robert Cryer et al., An Introduction to International Criminal Law and
Procedure, 2nd. ed., Cambridge University Press, 2010, p. 256
(https://www.legal-tools.org/doc/f691a2/).

. Anne-Marie L.M. de Brouwer, Supranational Criminal Prosecution of

Sexual Violence, Intersentia, Antwerpen/Oxford, 2005, pp. 137-141
(https://www.legal-tools.org/doc/43fca9/).

Author: Maria Sjoholm.

Publication Series No. 43 (2023, Second Edition) — page 154


https://www.legal-tools.org/doc/040751/
https://www.legal-tools.org/doc/040751/
https://www.legal-tools.org/doc/e35f82/
https://www.legal-tools.org/doc/e35f82/
https://www.legal-tools.org/doc/f691a2/
https://www.legal-tools.org/doc/43fca9/

Article 7

Article 7(1)(g)-3

enforced prostitution,

The Elements of Crimes requires the (i) causing a person to engage in acts
of a sexual nature (ii) by force or threat of force or under coercive circum-
stances and (iii) the perpetrator or another person obtained or expected to
obtain pecuniary or other advantage in exchange for or in connection with
the acts. Primarily the last point distinguishes it from sexual slavery. It can
also be distinguished in that sexual slavery requires the exercise or any or
all of the powers attaching to the rights of ownership. Enforced prostitution
could, however, rise to the level of sexual slavery, should the elements of
both crimes exist. In comparison with rape and sexual slavery, enforced
prostitution can either be a continuing offence or constitute a separate act.
Enforced prostitution is prohibited in the Geneva Convention (IV) as an
example of an attack on a woman’s honour and in Additional Protocol I as
an outrage upon personal dignity.!

Cross-references:
Articles 8(2)(b)(xxii) and 8(2)(e)(vi).

Doctrine:

1. Christopher K. Hall, Joseph Powderly and Niamh Hayes, “Article 7
Crimes against humanity, (g) ‘Enforced prostitution” “, in Otto Triffterer
and Kai Ambos (eds.), The Rome Statute of the International Criminal
Court: A Commentary, 3rd. ed., C.H. Beck/Hart/Nomos, Mu-
nich/Oxford/Baden-Baden, 2016, pp. 214-215. (https://www.legal-
tools.org/doc/040751/).

2. Gerhard Werle, Principles of International Criminal Law, TM.C. Asser
Press, The Hague, 2005, p. 251, mn. 729-730 (https://www.legal-
tools.org/doc/e3582/).

3. Robert Cryer et al., An Introduction to International Criminal Law and
Procedure, 2nd. ed., Cambridge University Press, 2010, pp. 256-257
(https://www.legal-tools.org/doc/f691a2/).

Convention (IV) Relative to the Protection of Civilian Persons in Time of War, 12 August
1949, (https://legal-tools.org/doc/d5¢260/); Protocol (I) Additional to the Geneva Conven-
tions of 12 August 1949, and relating to the protection of victims of international armed con-
flicts, 8 June 1977 (https://www.legal-tools.org/doc/d9328a/).
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4. Anne-Marie L.M. de Brouwer, Supranational Criminal Prosecution of
Sexual Violence, Intersentia, Antwerpen/Oxford, 2005, pp. 141-142
(https://www.legal-tools.org/doc/43fca9/).

Author: Maria Sjoholm.
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Article 7(1)(g)-4

forced pregnancy,

According to Article 7(2)(f) forced pregnancy means the unlawful con-
finement of a woman forcibly made pregnant. Unlawful confinement
should be interpreted as any form of deprivation of physical liberty contra-
ry to international law. The deprivation of liberty does not have to be se-
vere and no specific time frame is required. The use of force is not re-
quired, but some form of coercion. To complete the crime, it is sufficient if
the perpetrator holds a woman imprisoned who has been impregnated by
someone else. The forcible impregnation may involve rape or other forms
of sexual violence of comparable gravity. In addition to the mental re-
quirements in Article 30, the perpetrator must act with the purpose of af-
fecting the ethnic composition of any population or carrying out other
grave violations of international law. National laws prohibiting abortion do
not amount to forced pregnancy.

Cross-references:
Articles 8(2)(b)(xxii) and 8(2)(e)(vi).

Doctrine:

1. Christopher K. Hall, Joseph Powderly and Niamh Hayes, “Article 7
Crimes against humanity, (g) ‘Forced pregnancy’ “, in Otto Triffterer
and Kai Ambos (eds.), The Rome Statute of the International Criminal
Court: A Commentary, 3rd. ed., C.H. Beck/Hart/Nomos, Mu-
nich/Oxford/Baden-Baden, 2016, pp. 215-216. (https://www.legal-
tools.org/doc/040751/).

2. Gerhard Werle, Principles of International Criminal Law, T.M.C. Asser
Press, The Hague, 2005, pp. 251-252, mn. 731-732 (https://www.legal-
tools.org/doc/e3582/).

3. Robert Cryer et al., An Introduction to International Criminal Law and
Procedure, 2nd. ed., Cambridge University Press, 2010, p. 257
(https://www.legal-tools.org/doc/f691a2/).

4. Anne-Marie L.M. de Brouwer, Supranational Criminal Prosecution of

Sexual Violence, Intersentia, Antwerpen/Oxford, 2005, pp. 143-146
(https://www.legal-tools.org/doc/43fca9/).
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Author: Maria Sjoholm.
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Article 7(1)(g)-5

enforced sterilization,

Enforced sterilization is a form of “[i]Jmposing measures intended to pre-
vent births within the group” within the meaning of Article 6(d). It is car-
ried out without the consent of a person. Genuine consent is not given
when the victim has been deceived. Enforced sterilization includes depriv-
ing a person of their biological reproductive capacity, which is not justified
by the medical treatment of the person. It does not include non-permanent
birth-control methods. It is not restricted to medical operations but can also
include the intentional use of chemicals for this effect. It arguably includes
vicious rapes where the reproductive system has been destroyed. The Ele-
ments of Crimes provide a more specific definition of the criminal conduct.
For the mental element Article 30 applies. Enforced sterilization may also
fall under the chapeau of genocide if such intent is present.

Cross-references:
Articles 8(2)(b)(xxii) and 8(2)(e)(vi).

Doctrine:

1. Christopher K. Hall, Joseph Powderly and Niamh Hayes, “Article 7
Crimes against humanity, (g) ‘Enforced sterilization’ “, in Otto Triffterer
and Kai Ambos (eds.), The Rome Statute of the International Criminal
Court: A Commentary, 3rd. ed., C.H. Beck/Hart/Nomos, Mu-
nich/Oxford/Baden-Baden, 2016, p. 216. (https://www.legal-tools.org/
doc/040751/).

2. Gerhard Werle, Principles of International Criminal Law, TM.C. Asser
Press, The Hague, 2005, p. 252, mn. 733 (https://www.legal-tools.org/
doc/e35182/).

3. Robert Cryer et al., An Introduction to International Criminal Law and
Procedure, 2nd. ed., Cambridge University Press, 2010, pp. 257-258
(https://www.legal-tools.org/doc/f691a2/).

4. Anne-Marie L.M. de Brouwer, Supranational Criminal Prosecution of
Sexual Violence, Intersentia, Antwerpen/Oxford, 2005, p. 146
(https://www.legal-tools.org/doc/43fca9/).

Author: Maria Sjoholm.
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Article 7(1)(g)-6

or any other form of sexual violence of comparable gravity;

The provision has a catch-all character and requires that the conduct is
comparable in gravity to the other acts listed in Article 7(1)(g). It concerns
acts of a sexual nature against a person through the use of force or threat of
force or coercion. The importance of distinguishing the different forms of
sexual violence primarily lies in the level of harm to which the victim is
subjected and the degree of severity, and therefore becomes a matter of
sentencing.

It is generally held to include forced nudity, forced masturbation or
forced touching of the body. The ICTR in Akayesu held that “sexual vio-
lence is not limited to physical invasion of the human body and may in-
clude acts which do not involve penetration or even physical contact”.! The
Trial Chamber in the case confirmed that forced public nudity was an ex-
ample of sexual violence within its jurisdiction (Akayesu, 2 September
1998, para. 10 A). Similarly, the Trial Chamber of the ICTY in its Kvocka
decision declared: “sexual violence is broader than rape and includes such
crimes as sexual slavery or molestation”, and also covers sexual acts that
do not involve physical contact, such as forced public nudity.> To the con-
trary, in the decision on the Prosecutor’s application for a warrant of arrest
in the Bemba case, the Pre-Trial Chamber of the ICC did not include a
charge of sexual violence as a crime against humanity in the arrest warrant,
which had been based on allegations that the troops in question had forced
women to undress in public in order to humiliate them, stating that “the
facts submitted by the Prosecutor do not constitute other forms of sexual
violence of comparable gravity to the other forms of sexual violence set
forth in Article 7(1)(g)“.?

In the Lubanga case of the ICC, evidence of sexual violence was pre-
sented during the trial, including various forms of sexual abuse of girl sol-

1 ICTR, Prosecutor v. Akayesu, Trial Chamber, Judgment, 2 September 1998, ICTR-96-4-T,
para. 688 (‘Akayesu, 2 September 1998”) (https://www.legal-tools.org/doc/b8d7bd/).

2 ICTY, Prosecutor v. Kvocka, Trial Chamber, Judgment, 2 November 2001, 1T-98-30/1-T,

para. 180 (https://www.legal-tools.org/doc/34428a/).

ICC, Prosecutor v. Bemba, Pre-Trial Chamber I, Decision on the Prosecutor’s Application

for a Warrant of Arrest against Jean-Pierre Bemba Gombo, 10 June 2008, ICC-01/05-01/08,

para. 40 (https://www.legal-tools.org/doc/fb80c6/).
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diers who were forcefully conscripted. However, no charges of sexual vio-
lence were brought. The Prosecution rather encouraged the Trial Chamber
to consider evidence of sexual violence as an integral element of the re-
cruitment and use of child soldiers.* In the confirmation of charges in the
Muthaura and Kenyatta case, Pre-Trial Chamber II chose not to charge
forced male circumcision and penile amputation as sexual violence, but
rather as inhumane acts. The Chamber held that “the evidence placed be-
fore it does not establish the sexual nature of the acts of forcible circumci-
sion and penile amputation. Instead, it appears from the evidence that the
acts were motivated by ethnic prejudice”.’ It argued that “not every act of
violence which targets parts of the body commonly associated with sexuali-
ty should be considered an act of sexual violence” (Muthaura and Kenyat-
ta, 23 January 2012, para. 265).

Cross-references:
Articles 8(2)(b)(xxii) and 8(2)(e)(vi).

Doctrine:

1. Christopher K. Hall, Joseph Powderly and Niamh Hayes, “Article 7
Crimes against humanity, (g) ‘any other form of sexual violence’ , in
Otto Triffterer and Kai Ambos (eds.), The Rome Statute of the Interna-
tional Criminal Court: A Commentary, 3rd. ed., C.H. Beck/Hart/Nomos,
Munich/Oxford/Baden-Baden, 2016, pp. 216-218. (https://www.legal-
tools.org/doc/040751/).

2. Gerhard Werle, Principles of International Criminal Law, T.M.C. Asser
Press, The Hague, 2005, pp. 252-253, mn. 734 (https://www.legal-
tools.org/doc/e3582/).

3. Robert Cryer et al., An Introduction to International Criminal Law and
Procedure, 2nd. ed., Cambridge University Press, 2010, pp. 258-259
(https://www.legal-tools.org/doc/f691a2/).

4 ICC, Prosecutor v. Lubanga, Pre-Trial Chamber I, Prosecution’s Closing Brief, 1 June 2011,
ICC-01/04-01/06-2748-Red, paras. 139, 142 and 205 (https://www.legal-tools.org/
doc/92ectV/).

> ICC, Prosecutor v. Muthaura and Kenyatta, Pre-Trial Chamber I, Decision on the Confirma-
tion of Charges Pursuant to Article 61(7)(a) and (b) of the Rome Statute, 23 January 2012,
ICC-01/09-02/11-382-Red, para. 266 (‘Muthaura and Kenyatta, 23 January 2012)
(https://www.legal-tools.org/doc/4972c0/).
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4. Anne-Marie L.M. de Brouwer, Supranational Criminal Prosecution of
Sexual Violence, Intersentia, Antwerpen/Oxford, 2005, pp. 147-152
(https://www.legal-tools.org/doc/43fca9/).

Author: Maria Sjoholm.
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Article 7

Article 7(1)(h)

(h) Persecution against any identifiable group or collectivity on po-
litical, racial, national, ethnic, cultural, religious, gender as de-
fined in paragraph 3, or other grounds that are universally recog-
nized as impermissible under international law, in connection with
any act referred to in this paragraph or any crime within the juris-
diction of the Court;

General Remarks:

Persecution has been included in every instrument defining crimes against
humanity. Arguably, it is central to the concept of crimes against humanity,
as being an act not criminalized also as a war crime or as an ordinary
crime. Persecution seeks to criminalize massive violations of human rights,
committed on discriminatory grounds. There was controversy among the
drafters with regard to including persecution as a crime against humanity in
the ICC Statute, as well as to the crime’s exact definition.! The crime of
persecution has been extensively dealt with in the case law of the ICTY.?
None of the judgments before the ICC have addressed the elements of this
crime.

Analysis:

i. Definition:

The full text of the definition of persecution in Article 7(1)(h) reads: “Per-
secution against any identifiable group or collectivity on political, racial,
national, ethnic, cultural, religious, gender as defined in paragraph 3, or
other grounds that are universally recognized as impermissible under inter-
national law, in connection with any act referred to in this paragraph or any
crime within the jurisdiction of the Court”. Article 7(2)(g) sets out that per-
secution means “the intentional and severe deprivation of fundamental

Herman von Hebel and Darryl Robinson, “Crimes Within the Jurisdiction of the Court”, in
Roy S. Lee (ed.), The International Criminal Court: The Making of the Rome Statute — Is-
sues, Negotiations, Results, Kluwer Law International, Leiden, 1999, p. 101
(https://www.legal-tools.org/doc/d71078/).

2 See Jonas Nilsson, “The Crime of Persecution in the ICTY Case-Law”, in Bert Swart, Alex-
ander Zahar and Goéran Sluiter (eds.), The Legacy of the International Criminal Tribunal for

the Former Yugoslavia, Oxford University Press, 2011 (https://www.legal-tools.org/
doc/5b18fa/).
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rights contrary to international law by reason of the identity of the group or
collectivity”.

In this respect, the ICC Statute differs significantly from other legal
instruments, which include a considerably more succinct provision. For
example, the equivalent provision in the Nuremberg Charter (reproduced in
the ICTY and ICTR Statutes), reads: “persecutions on political, racial or
religious grounds”.* The reason for the more elaborate definition was a
concern among many delegations at the Rome Conference that persecution
might be interpreted to include any kind of discriminatory practices.* The
Elements of Crimes clarifies that the perpetrator must have targeted “one or
more persons” (Elements of Crimes, Article 7(1)(h), nos. 1-2). Besides
that, the Elements of Crimes do not add anything to the text in the Statute.

ii. Requirements:
a. Material Elements:

The material elements of persecution are: (i) severe deprivation of funda-
mental rights contrary to international law; (ii) on political, racial, national,
ethnic, cultural, religious, gender as defined in paragraph 3, or other
grounds that are universally recognized as impermissible under interna-
tional law; and (iii) in connection with any act referred to in Article 7(1) or
any crime within the jurisdiction of the Court. According to one commenta-
tor, the requirement of connection with other crimes means in practice war
crimes, as “[p]rosecuting persecution in the presence of genocide would
also be totally redundant”.> Another commentator argues that “[i]n practical
terms, the requirement should not prove unduly restrictive, as a quick re-
view of historical acts of persecution shows that persecution is inevitably
accompanied by such inhumane acts”.® With regard to the element of “se-

3 Charter of the International Military Tribunal annexed to the London Agreement of 8 August
1945 for the Prosecution and Punishment of Major War Criminals of the European Axis, 8
August 1945 (https://www.legal-tools.org/doc/64ffdd/).

4 Georg Witschel and Wiebke Riickert, “Article 7(1)(h) — Crime Against Humanity of Perse-

cution”, in Roy S. Lee and Hékan Friman (eds.), The International Criminal Court: Ele-

ments of Crimes and Rules of Procedure and Evidence, Transnational Publishers, New York,

2001, pp. 94-95 (https://www.legal-tools.org/doc/e34181/).

William A. Schabas, The International Criminal Court: A Commentary on the Rome Statute,

2nd. ed., Oxford University Press, 2016, p. 199 (https://www.legal-tools.org/doc/b7432¢/).

¢ Darryl Robinson, “Developments in International Criminal Law: Defining Crimes Against
Humanity at the Rome Conference”, in American Journal of International Law, 1999, no.
93, p. 55.
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Article 7

vere deprivation of fundamental rights”, the charges confirmed before the
ICC until now have been limited to such crimes which have also been
charged separately as other crimes against humanity.’

b. Mental Elements:

The definition in Article 7 sets out that the severe deprivation of fundamen-
tal rights must be committed intentionally. In addition, it expresses that the
deprivation must be committed on discriminatory grounds. Finally, with
regard to the third material element mentioned above (“in connection with
any act referred to in Article 7(1) or any crime within the jurisdiction of the
Court”), the Elements of Crimes clarifies that no additional mental element
is necessary (Elements of Crimes, Article 7(1)(h) footnote 22).

Doctrine:

1. Dermot Groome, “Persecution”, in Antonio Cassese (ed.), The Oxford
Companion to International Criminal Justice, Oxford University Press,
2009, pp. 453454 (https://www.legal-tools.org/doc/7be6517).

2. Christopher K. Hall, Joseph Powderly and Niamh Hayes, “Article 7
Crimes against humanity, (h)’Persecution’, in Otto Triffterer and Kai
Ambos (eds.), The Rome Statute of the International Criminal Court: A
Commentary, 3rd. ed., C.H. Beck/Hart/Nomos, Munich/Oxford/Baden-
Baden, 2016, pp. 219-226, 275-282. (https://www.legal-tools.org/
doc/040751/).

3. Herman Von Hebel and Darryl Robinson, “Crimes Within the Jurisdic-
tion of the Court”, in Roy S. Lee (ed.), The International Criminal
Court: The Making of the Rome Statute — Issues, Negotiations, Results,
Kluwer Law  International, Leiden, 1999, pp. 90-103
(https://www.legal-tools.org/doc/d71078/).

ICC, Prosecutor v. Gbagbo, Pre-Trial Chamber I, Decision on the Confirmation of Charges
against Laurent Gbagbo, 12 June 2014, ICC-02/11-01/11-656-Red (public redacted version),
para. 204, compared with paras. 193—-199 (https://www.legal-tools.org/doc/5b41bc/); Prose-
cutor v. Muthaura et al., Pre-Trial Chamber II, Decision on the Confirmation of Charges
Pursuant to Article 61(7)(a) and (b) of the Rome Statute, 23 January 2012, ICC-01/09-02/11-
382-Red (public redacted version), para. 283, compared with paras. 233, 243, 257, 270-271,
275277 (https://www.legal-tools.org/doc/4972¢c0/); Prosecutor v. Ruto et al., Pre-Trial
Chamber II, Decision on the Confirmation of Charges Pursuant to Article 61(7)(a) and (b) of
the Rome Statute, 23 January 2012, ICC-01/09-01/11-373, paras. 271-272, compared with
paras. 225-226, 228-239, 241-242, 248-251, 253-266 (https://www.legal-tools.org/
doc/96¢3c2/).
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4. Timothy L.H. McCormack, “Crimes Against Humanity”, in Dominic
McGoldrick, Peter Rowe and Eric Donnelly (eds.), The Permanent In-
ternational Criminal Court: Legal and Policy Issues, Hart Publishing,
Oxford/Portland, 2004, pp. 196-197 (https://www.legal-tools.org/
doc/ba5c37/).

5. Jonas Nilsson, “The Crime of Persecution in the ICTY Case-Law”, in
Bert Swart, Alexander Zahar and Goran Sluiter (eds.), The Legacy of the
International Criminal Tribunal for the Former Yugoslavia, Oxford
University Press, Oxford, 2011, pp. 219-246 (https://www.legal-
tools.org/doc/5b18fa/).

6. William A. Schabas, The International Criminal Court: A Commentary
on the Rome Statute, 2nd. ed., Oxford University Press, 2016, pp. 194—
202 (https://www.legal-tools.org/doc/b7432¢/).

7. Georg Witschel and Wiebke Riickert, “Article 7(1)(h) — Crime Against
Humanity of Persecution”, in Roy S. Lee and Hakan Friman (eds.), The
International Criminal Court: Elements of Crimes and Rules of Proce-
dure and Evidence, Transnational Publishers, Ardsley, 2001, pp. 94-97
(https://www.legal-tools.org/doc/e34181/).

8. Darryl Robinson, “Developments in International Criminal Law: Defin-
ing ‘Crimes Against Humanity’ at the Rome Conference, in American
Journal of International Law, 1999, no. 93, p. 43.

Author: Jonas Nilsson.
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Article 7

Article 7(1)(i)
(i) Enforced disappearance of persons;

General Remarks:

The “systematic practice” of enforced disappearance was considered “the
nature of crimes against humanity” by the UN General Assembly through a
resolution in 1992.! Similarly, the International Convention for the Protec-
tion of All Persons from Enforced Disappearance states that enforced dis-
appearance “in certain circumstances defined in international law” consti-
tutes a crime against humanity.” None of the judgments before the ICC
have addressed the elements of this crime. The complex nature of the crime
is acknowledged in the Elements of Crimes: “it is recognized that its com-
mission will normally involve more than one perpetrator as a part of a
common criminal purpose” (Elements of Crimes, Article 7(1)(i), footnote
23).

Analysis:

i. Definition

According to Article 7(2)(i), enforced disappearance of persons means “the
arrest, detention or abduction of persons by, or with the authorization, sup-
port or acquiescence of, a State or political organization, followed by a re-
fusal to acknowledge that deprivation of freedom or to give information on
the fate or whereabouts of those persons, with the intention of removing
them from the protection of the law for a prolonged period of time”. The
Elements of Crimes clarifies that both the deprivation of liberty and the
refusal to acknowledge this deprivation or to give information on the fate
or whereabouts of such person or persons must have been carried out by, or
with the authorization, support or acquiescence of, a State or political or-
ganization.

Declaration on the Protection of All Persons from Enforced Disappearance, UN Doc.
A/RES/47/133, 18 December 1992, Preamble (https://www.legal-tools.org/doc/534¢27/).

International Convention for the Protection of All Persons from Enforced Disappearance, 20
December 2006, Preamble (https://www.legal-tools.org/doc/0d0674/).
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ii. Requirements
a. Material Elements

The two central material elements are: (i) an arrest, detention or abduction
of a person or persons, and (ii) a refusal to acknowledge that deprivation of
freedom or to give information on the fate or whereabouts of those persons.
According to the Elements of Crimes, there must be an objective nexus be-
tween these material elements (Elements of Crimes, Article 7(1)(i), item 2).

Furthermore, the deprivation of liberty needs to have been carried out
by, or with the authorization, support or acquiescence of, a State or political
organization. In this respect, there is an overlap with one of the general el-
ements of crimes against humanity: “part of a widespread or systematic
attack directed against any civilian population”, with “attack” being de-
fined as “a course of conduct [...] pursuant to or in furtherance of a State or
organizational policy to commit such attack™ (Article 7(1), and 7(2)(a)).

b. Mental Elements

According to the Elements of Crimes, the perpetrator must be aware that
the deprivation of liberty “would be followed in the ordinary course of
events by a refusal to acknowledge that deprivation of freedom or to give
information on the fate or whereabouts of such person or persons” or that
“I[sJuch refusal was preceded or accompanied by that deprivation of free-

2

dom”.

In addition, the definition adds a specific intent for this crime: “the
intention of removing [the person or persons deprived of their liberty] from
the protection of the law for a prolonged period of time”.

Doctrine:

1. M. Cherif Bassiouni, Crimes Against Humanity: Historical Evolution
and Contemporary Application, Cambridge University Press, 2011, pp.
448452 (https://www.legal-tools.org/doc/83b13d/).

2. Christopher K. Hall and Larissa van den Herik, “Article 7 Crimes
Against Humanity, (i) ‘Enforced Disappearance of Persons’*, in Otto
Triffterer and Kai Ambos (eds.), The Rome Statute of the International
Criminal Court: A Commentary, 3rd. ed., C.H. Beck/Hart/Nomos, Mu-
nich/Oxford/Baden-Baden, 2016, pp- 226232, 286292
(https://www.legal-tools.org/doc/040751/).

3. Timothy L.H. McCormack, “Crimes Against Humanity”, in Dominic
McGoldrick, Peter Rowe and Eric Donnelly (eds.), The Permanent In-
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ternational Criminal Court: Legal and Policy Issues, Hart Publishing,
Oxford/Portland, 2004, pp. 197-198 (https://www.legal-tools.org/
doc/ba5c37/).

4. William A. Schabas, The International Criminal Court: A Commentary
on the Rome Statute, 2nd. ed., Oxford University Press, 2016, pp. 202—
205 (https://www.legal-tools.org/doc/b7432¢/).

5. Marieke Wierda and Thomas Unger, “Enforced Disappearances”, in An-
tonio Cassese (ed.), The Oxford Companion to International Criminal
Justice, Oxford University Press, 2009, pp. 309-310 (https://www.legal-
tools.org/doc/7be651/).

6. Georg Witschel and Wiebke Riickert, “Article 7(1)(i)-Crime Against
Humanity of Enforced Disappearance of Persons”, in Roy S. Lee and
Hékan Friman (eds.), The International Criminal Court: Elements of

Crimes and Rules of Procedure and Evidence, Transnational Publishers,
Ardsley, 2001, pp. 98—103 (https://www.legal-tools.org/doc/e34{81/).

Author: Jonas Nilsson.
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Article 7(1)(j)
(i) The crime of apartheid;

General Remarks:

The crime of apartheid was condemned as a crime against humanity by the
UN General Assembly through a resolution in 1966' and in the Internation-
al Convention on the Suppression and Punishment of the Crime of Apart-
heid.? None of the judgments before the ICC have addressed the elements
of this crime. A number of authors have criticized the inclusion of ‘the
crime of apartheid’ in the list of crimes against humanity in the ICC Statute
as legally unsound.’ These authors argue that the crime is fully covered by
the crime of persecution as a crime against humanity and that there is there-
fore no need for it.

Analysis:

i. Definition:

According to Article 7(2)(h), the crime of apartheid encompasses “inhu-
mane acts of a character similar to those referred to in paragraph 1 [of Arti-
cle 7], committed in the context of an institutionalized regime of systematic
oppression and domination by one racial group over any other racial group
or groups and committed with the intention of maintaining that regime”.
The Elements of Crimes clarifies that the crime may be committed by an
act against one or more persons, that “character” refers to the nature and
gravity of the act, and that the perpetrator need to be aware of the factual
circumstances that established the character of the act.

I The policies of apartheid of the Government of the Republic of South Africa, UN Doc.
A/RES/2202(XXTI),16 December 1966, para. 1 (https://www.legal-tools.org/doc/317152/).
International Convention on the Suppression and Punishment of the Crime of Apartheid, 30
November 1973 (https://www.legal-tools.org/doc/d9644f/).

Alexander Zahar, “Apartheid as an International Crime”, in Antonio Cassese (ed.), in The
Oxford Companion to International Criminal Justice, Oxford University Press, 2009, pp.
245-246 (https://www.legal-tools.org/doc/7be65f/) and Timothy L.H. McCormack, “Crimes
Against Humanity”, in Dominic McGoldrick, Peter Rowe and Eric Donnelly (eds.), The
Permanent International Criminal Court: Legal and Policy Issues, Hart Publishing, Oxford-
Portland, 2004, pp. 198-200 (https://www.legal-tools.org/doc/ba5c37/).
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ii. Requirements:
a. Material Elements:

The material elements of the crime of apartheid bear similarities with the
crimes of persecution and other inhumane acts, in that it overlaps substan-
tially with other crimes against humanity. With regard to which acts it en-
compasses, the definition itself refers to the other crimes against humanity.
The act or acts of the crime of apartheid must be of “a character similar to
those referred to in paragraph 1 [of Article 7]”, meaning of the same nature
and gravity as those acts. Therefore, the acts of the crime of apartheid
could also be one of those listed acts, for example murder and torture. Ac-
cording to the definition, the act or acts must be “committed in the context
of an institutionalized regime of systematic oppression and domination by
one racial group over any other racial group or groups”. With regard to this
element there is a clear overlap with one of the general elements of crimes
against humanity: “part of a widespread or systematic attack directed
against any civilian population”, with “attack” being defined as “a course
of conduct [...] pursuant to or in furtherance of a State or organizational
policy to commit such attack™ (Article 7(1) and (2)(a)). It is difficult to im-
agine any scenario in which the general elements have been proven (which
they have to for the act to qualify as a crime against humanity), but the
specific element of the crime of apartheid has not. Therefore, at least in
practice, this element of the crime of apartheid does not amount to a dis-
tinct element of the crime.

b. Mental Elements:

Besides the mental elements of the crime, as set out in Article 30 of the
Rome Statute, the definition adds a specific intent for this crime: “the in-
tention of maintaining [the institutionalized regime of systematic oppres-
sion and domination by one racial group over any other racial group or

groups]”.

Doctrine:

1. M. Cherif Bassiouni, Crimes Against Humanity: Historical Evolution
and Contemporary Application, Cambridge University Press, 2011, pp.
448452 (https://www.legal-tools.org/doc/83b13d/).

2. Christopher K. Hall and Larissa van den Herik, “Article 7: Crimes
Against Humanity, (j) ‘The Crime of Apartheid’*, in Otto Triffterer and
Kai Ambos (eds.), The Rome Statute of the International Criminal
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Court: A Commentary, 3rd. ed., C.H. Beck/Hart/Nomos, Mu-
nich/Oxford/Baden-Baden, 2016, pp- 232-235, 282-286
(https://www.legal-tools.org/doc/040751/).

3. Timothy L.H. McCormack, “Crimes Against Humanity”, in Dominic
McGoldrick, Peter Rowe and Eric Donnelly (eds.), The Permanent In-
ternational Criminal Court: Legal and Policy Issues, Hart Publishing,
Oxford/Portland, 2004, pp. 198-200 (https://www.legal-tools.org/
doc/ba5c37/).

4. William A. Schabas, The International Criminal Court: A Commentary
on the Rome Statute, 2nd. ed., Oxford University Press, 2016, pp. 205—
206 (https://www.legal-tools.org/doc/b7432¢/).

5. Georg Witschel and Wiebke Riickert, “Article 7(1)(j) — Crime Against
Humanity of Apartheid”, in Roy S. Lee and Hakan Friman (eds.), The
International Criminal Court: Elements of Crimes and Rules of Proce-
dure and Evidence, Transnational Publishers, Ardsley, 2001, pp. 103—
106 (https://www.legal-tools.org/doc/e34{81/).

6. Alexander Zahar, “Apartheid as an International Crime”, in Antonio
Cassese (ed.), in The Oxford Companion to International Criminal Jus-
tice, Oxford University Press, 2009, pp. 245-246 (https://www.legal-
tools.org/doc/7be651/).

Author: Jonas Nilsson.
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Article 7(1)(k)

(k) Other inhumane acts of a similar character intentionally caus-
ing great suffering, or serious injury to body or to mental or physi-
cal health.

General Remarks:

The definitions of crimes against humanity in the Nuremberg Charter, Con-
trol Council Law No. 10, and the ICTY and ICTR Statutes, have all includ-
ed a residual provision of this kind, indicating that the list of expressly
named acts is not exhaustive. It reflects the sentiment that it is not possible
to create such an exhaustive list. According to one Author: “The capacity of
human beings to concoct novel forms of atrocity is a constant source of
discomfort and shame and it is critical that provisions exist to facilitate
prosecution of such actions not currently known or experienced”.! The risk
of creating an open-ended definition was countered in the drafting of the
ICC Statute by clarifying the terms with the ejusdem generis rule.? By link-
ing it with the other crimes against humanity, the drafters sought to achieve
a more precise definition and thus consistency with the principle of nullum
crimen sine lege.?

Analysis:

i. Definition:

The definition in Article 7(1)(k) reads: “[o]ther inhumane acts of a similar
character intentionally causing great suffering, or serious injury to body or
to mental or physical health”. Article 7(2) does not contain any further clar-
ification of the provision. The Elements of Crimes clarifies that “character”
refers to the nature and gravity of the act (Elements of Crimes, footnote

! Timothy L.H. McCormack, “Crimes Against Humanity”, in Dominic McGoldrick, Peter

Rowe and Eric Donnelly (eds.), The Permanent International Criminal Court: Legal and
Policy Issues, Hart Publishing, Oxford-Portland, 2004, p. 201 (https://www.legal-tools.org/
doc/ba5¢37/).

Herman von Hebel and Darryl Robinson, “Crimes Within the Jurisdiction of the Court”, in

Roy S. Lee (ed.), The International Criminal Court: The Making of the Rome Statute — Is-

sues, Negotiations, Results, Kluwer Law International, Leiden, 1999, p. 102

(https://www.legal-tools.org/doc/d71078/).

3 Georg Witschel and Wiebke Riickert, “Article 7(1)(h) — Crime Against Humanity of Perse-
cution”, in Roy S. Lee and Hékan Friman (eds.), The International Criminal Court: Ele-
ments of Crimes and Rules of Procedure and Evidence, Transnational Publishers, New York,
2001, p. 107 (https://www.legal-tools.org/doc/e34{81/).
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30). Further, the perpetrator must be aware of the factual circumstances that
established the character of the act.

ii. Requirements:

a. Material Elements:

There are two material elements for this crime: (i) an act causing great suf-
fering, or serious injury to body or to mental or physical health; and (ii) an
act of similar character (nature and gravity) to any other act in Article 7(1).

The Pre-Trial Chamber in Katanga and Ngudjolo contrasted the pro-
vision in the ICC Statute with the equivalent provision in the Nuremberg
Charter and the ICTY and ICTR Statutes:

the [ICC] Statute has given to ‘other inhumane acts’ a differ-
ent scope than its antecedents like the Nuremberg Charter and
the ICTR and ICTY Statutes. The latter conceived ‘other in-
humane acts’ as a ‘catch all provision’, leaving a broad margin
for the jurisprudence to determine its limits. In contrast, the
Rome Statute contains certain limitations, as regards to the ac-
tion constituting an inhumane act and the consequences re-
quired as a result of that action.*

In this respect, it first clarified that none of the acts constituting
crimes against humanity according to Article 7(1)(a) to (j) could simulta-
neously be considered as an other inhumane act (Katanga and Ngudjolo,
30 September 2008, para. 452). Referring to the principle of nullum crimen
sine lege, it added that inhumane acts are to be considered “as serious vio-
lations of international customary law and the basic rights pertaining to
human beings, drawn from the norms of international human rights law”
(para. 448). Whether a particular act meets these requirements has to be
determined with considerations given to all the factual circumstances (para.
449).

In this respect, the Pre-Trial Chamber referred primarily to ICTY
case law,” which might appear odd considering that the Pre-Trial Chamber

4 ICC, Prosecutor v. Katanga and Ngudjolo, Pre-Trial Chamber I, Decision on the Confirma-
tion of Charges, 30 September 2008, ICC-01/04-01/07-717, para. 450 (‘Katanga and
Ngudjolo, 30 September 2008”) (https://www.legal-tools.org/doc/67a9¢c/).

5 ICTY, Prosecutor v. Kupreski¢ et al., Trial Chamber, Judgement, 14 January 2000, IT-95-16,
para. 566 (https://www.legal-tools.org/doc/5c6a53/); Prosecutor v. Staki¢, Trial Chamber,
Judgement, 31 July 2003, IT-97-24, para. 721 (https://www.legal-tools.org/doc/32ecfb/);
Prosecutor v. Vasiljevi¢, Appeals Chamber, Judgment, 25 February 2004, 1T-98-32, para.
165 (https://www.legal-tools.org/doc/e35d81/).
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Article 7

expressly attempted to distinguish the ICTY provision from that in the ICC
Statute. With regard to consequences, the Pre-Trial Chamber merely reiter-
ated the words from the Statute: “great suffering, or serious injury to body
or to mental or physical health” (Katanga and Ngudjolo, 30 September
2008, para. 453).

The Pre-Trial Chamber in Muthaura et al. did not contrast the provi-
sion on “other inhumane acts” with the equivalent provisions in other legal
instruments. It did, however, consider that the provision “must be interpret-
ed conservatively and must not be used to expand uncritically the scope of
crimes against humanity”.® It also considered that if a conduct could be
charged as another crime against humanity, its charging as other inhumane
acts would be impermissible (Muthaura et al., 23 January 2012, para. 269).
The Pre-Trial Chamber confirmed charges of acts causing physical injury
(including forcible circumcision, penile amputation, and mutilations) and
acts causing mental suffering on the part of victims whose family members
were killed in front of their eyes (paras. 267-268, 270-277). However, with
regard to the destruction or vandalizing of property and businesses the Pre-
Trial Chamber did not consider that this conduct caused “serious injury to
mental health” within the definition of other inhumane acts.

b. Mental Elements:

The definition in the Statute and the Elements of Crimes sets out that the
perpetrator must have inflicted great suftering, or serious injury to body or
to mental or physical health intentionally. Further, the perpetrator must
have been aware of the factual circumstances that established the character
similar to any other act referred to in Article 7(1) of the ICC Statute.

The Pre-Trial Chamber in the case Prosecutor v. Katanga and
Ngudjolo declined to confirm charges of attempted murder under the provi-
sion of other inhumane acts, for reasons of lack of mens rea: “the clear in-
tent to kill persons cannot be transformed into intent to severely injure per-
sons by means of inhumane acts solely on the basis that the result of the
conduct was different from that which was intended and pursued by the
perpetrators” (Katanga and Ngudjolo, 30 September 2008, para. 463).

¢ ICC, Prosecutor v. Mathaura et al., Pre-Trial Chamber 11, Decision on the Confirmation of
Charges Pursuant to Article 61(7)(a) and (b) of the Rome Statute, 23 January 2012, ICC-
01/09-02/11-382-Red (public redacted version), para. 269 (‘Mathaura et al., 23 January
2012’) (https://www.legal-tools.org/doc/4972c0/).
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Cross-references:
Starvation in Articles 6(c); 7(1)(b)and (j); 7(2)(b); 8(2)(a)(iii); 8(2)(b)(ii),
(v), (xiii) and (xxv); and 8(2)(c)(i).

Doctrine:

1.

Christopher Hall and Carsten Stahn, in Otto Triffterer and Kai Ambos
(eds.), The Rome Statute of the International Court: A Commentary, 3rd.
ed., C.H. Beck/Hart/Nomos, Munich/Oxford/Baden-Baden, 2016, pp.
235-242 (https://www.legal-tools.org/doc/040751/).

. Herman Von Hebel and Darryl Robinson, in Roy S. Lee (ed.), The In-

ternational Criminal Court: The Making of the Rome Statute — Issues,
Negotiations, Results, Kluwer Law International, Leiden, 1999, pp. 90—
103 (https://www.legal-tools.org/doc/d71078/).

. Timothy L.H. McCormack, “Crimes Against Humanity”, in Dominic

McGoldrick, Peter Rowe and Eric Donnelly (eds.), The Permanent In-
ternational Criminal Court: Legal and Policy Issues, Hart Publishing,
Oxford/Portland, 2004, pp. 200-201 (https://www.legal-tools.org/
doc/ba5c37/).

. William A. Schabas, The International Criminal Court: A Commentary

on the Rome Statute, 2nd. ed., Oxford University Press, 2016, pp. 206—
209 (https://www.legal-tools.org/doc/b7432¢/).

. Georg Witschel and Wiebke Riickert, “Article 7(1)(k)-Crime Against

Humanity of Other Inhumane Acts”, in Roy S. Lee and Hékan Friman
(eds.), The International Criminal Court: Elements of Crimes and Rules
of Procedure and Evidence, Transnational Publishers, Ardsley, 2001, pp.
106-108 (https://www.legal-tools.org/doc/e34181/).

. Alexander Zahar, “Other Inhumane Acts”, in Antonio Cassese (ed.), The

Oxford Companion to International Criminal Justice, Oxford University
Press, 2009, p. 448 (https://www.legal-tools.org/doc/7be6517).

Author: Jonas Nilsson.
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Article 7

Article 7(2)(a)

2. For the purpose of paragraph 1:

(a) “Attack directed against any civilian population” means a
course of conduct involving the multiple commission of acts re-
ferred to in paragraph 1 against any civilian population, pursuant
to or in furtherance of a State or organizational policy to commit
such attack;

The author refers to the commentary on Article 7(1).

Doctrine: For the bibliography, see the comment “Article 7(1): Mental
Element”.

Author: Jonas Nilsson.

Publication Series No. 43 (2023, Second Edition) — page 177



Commentary on the Law of the International Criminal Court: The Statute
Volume 1

Article 7(3)

3. For the purpose of this Statute, it is understood that the term
“gender” refers to the two sexes, male and female, within the con-
text of society. The term “gender” does not indicate any meaning
different from the above.

In United Nations usage, the term ‘gender’ refers to socially constructed
roles played by women and men that are ascribed to them based on their
sex. While ‘sex’ refers to physical and biological characteristics of women
and men, ‘gender’ is used to refer to the explanations for observed differ-
ences between men and women based on socially assigned roles.! Accord-
ing to some commentators, the definition in Article 7(3) seeks to balance
both aspects (Hall, Powderly and Hayes, 2016, p. 293). None of the judg-
ments before the ICC has addressed the definition.

Doctrine:

1. Christopher Hall et al., “Article 77, in Otto Triffterer and Kai Ambos
(eds.), The Rome Statute of the International Court: A Commentary, 3rd.
ed., C.H. Beck/Hart/Nomos, Munich/Oxford/Baden- Baden, 2016, pp.
144-294 (https://www.legal-tools.org/doc/040751/).

2. William A. Schabas, The International Criminal Court: A Commentary
on the Rome Statute, 2nd. ed., Oxford University Press, 2016, pp. 209—
211 (https://www.legal-tools.org/doc/b7432¢/).

Author: Jonas Nilsson.

! Christopher Hall, Joseph Powderly and Niamh Hayes, “Article 7 Crimes against humanity”,
in Otto Triffterer and Kai Ambos (eds.), The Rome Statute of the International Criminal
Court: A Commentary, 3rd. ed., C.H. Beck/Hart/Nomos, Munich/Oxford/Baden-Baden,
2016, p. 293 (https://www.legal-tools.org/doc/040751/).
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Article 8

Article 8(1)

Article 82
War Crimes

1. The Court shall have jurisdiction in respect of war crimes in par-
ticular when committed as part of a plan or policy or as part of a
large-scale commission of such crimes.

[...]

2 Paragraphs 2 (e) (xiii) to 2 (e) (xv) were amended by resolution RC/Res.5 of
11 June 2010 (adding paragraphs 2 (e) (xiii) to 2 (e) (xv)).

In contrast to crimes against humanity, plan, policy, and scale are not ele-
ments of war crimes. One single act may constitute a war crime. However,
it is unlikely that a single act would meet the gravity threshold in Article
17(1)(d).

Doctrine:

1.

Michael Bothe, “War Crimes”, in Antonio Cassese, Paola Gaeta and
John R.W.D. Jones (eds.), The Rome Statute of the International Crimi-
nal Court: A Commentary, Oxford University Press, 2002, pp. 380-81
(https://www.legal-tools.org/doc/01addc/).

Michael Cottier, “Article 8, War Crimes”, in Otto Triffterer and Kai
Ambos (eds.), The Rome Statute of the International Criminal Court: A
Commentary, 3rd. ed., C.H. Beck/Hart/Nomos, Munich/Oxford/Baden-
Baden, 2016, pp. 321-322 (https://www.legal-tools.org/doc/040751/).
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Article 8(2)(a)

2. For the purpose of this Statute, “war crimes” means:

(a) Grave breaches of the Geneva Conventions of 12 August 1949,
namely, any of the following acts against persons or property pro-
tected under the provisions of the relevant Geneva Convention:

General Remarks:

War crimes are crimes committed in time of armed conflict. As there is no
general definition of an armed conflict in the ICC Statute or the Elements
of Crimes the Court has relied on ICTY jurisprudence to define ‘armed
conflict’: “an armed conflict exists whenever there is a resort to armed
force between States or protracted violence between governmental authori-

9 1

ties and organized armed groups or between such groups within a State”.

The crimes listed in Article 8(2) can be perpetrated in both interna-
tional and non-international armed conflicts.? Whilst Articles 8(2)(a) and
(b) cover acts committed in an international armed conflict, Articles 8(2)(c)
and (e) refer to acts committed in a non-international armed conflict.

Following the Tadi¢ jurisprudence of the ICTY that refers to mixed
conflicts, that is, conflicts that are both international and non-international,’
the ICC has stated that (1) the nature of a conflict can change over time*
and (2) conflicts of different nature can take place on the same territory.’ As
a result any determination of the qualification of an armed conflict must be
based on an evaluation of the facts at the relevant time.

1 ICC, Prosecutor v. Lubanga, Trial Chamber I, Judgment, 14 March 2012, ICC-01/04-01/06-
2842, para. 533 (‘Lubanga, 14 March 2012”) (https://www.legal-tools.org/doc/677866/).

2 ICC, Prosecutor v. Bemba, Pre-Trial Chamber II, Decision Pursuant to Article 61(7)(a) and

(b) of the Rome Statute on the Charges of the Prosecutor Against Jean-Pierre Bemba Gom-

bo, 15 June 2009, ICC-01/05-01/08-424, para. 216 (‘Bemba, 15 June 2009’)

(https://www.legal-tools.org/doc/07965¢/).

ICTY, Tadi¢, Appeals Chamber, Decision on Defence Motion for Interlocutory Appeal on

Jurisdiction, 2 October 1995, I1T-94-1-A, para. 77 (‘Tadi¢, 2 October 1995°)

(https://www.legal-tools.org/doc/866e17/).

4 ICC, Prosecutor v. Katanga, Trial Chamber II, Judgment, 7 March 2014, ICC-01/04-01/07-

3436, para. 1181 (‘Katanga, 7 March 2014°) (https://www.legal-tools.org/doc/f74b4t/).

ICC, Prosecutor v. Lubanga, 14 March 2012, para. 540 (https://www.legal-tools.org/

doc/677866/); Katanga, 7 March 2014, paras. 1174 and 1182; Prosecutor v. Ntaganda, Pre-

Trial Chamber II, Decision on the Confirmation of Charges, 9 June 2014, ICC-01/04-02/06-

309, para. 33 (https://www.legal-tools.org/doc/5686¢6/).
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Article 8

Analysis:

Article 8(2)(a) states that “For the purpose of this Statute, ‘war crimes’
means: (a) Grave breaches of the Geneva Conventions of 12 August 1949,
namely, any of the following acts against persons or property protected un-
der the provisions of the relevant Geneva Convention [...]”.6

i. Scope of Application:

The four Geneva Conventions of 1949 apply in international armed con-
flict. Neither the ICC Statute nor the Elements of Crimes define the con-
cepts of ‘armed conflict’ and ‘international armed conflict’ and thus re-
course must be had to the principal rules of international law, and more
specifically, Common Article 2 of the Geneva Conventions which state that
international armed conflicts involve two or more State parties to the con-
ventions and do not necessitate a threshold of violence to apply (Lubanga,
14 March 2012, para. 541; Katanga, 7 March 2014, para. 1177).

The concept of an international armed conflict also includes military
occupation (footnote 34 of the Elements of Crimes; Katanga, 7 March
2014, para. 1179). Whether the initial intervention that led to the occupa-
tion is lawful and whether the occupation was met with resistance is of no
relevance:” a “territory is considered to be occupied when it is actually
placed under the authority of the hostile army, and the occupation extends
only to the territory where such authority has been established and can be
exercised”.® In Katanga the ICC developed a list of elements to be taken
into consideration when applying this definition (Katanga, 7 March 2014,
para. 1180).

Following the Tadi¢ jurisprudence of the ICTY? the ICC has inter-
preted the definition of an international armed conflict to include conflicts
in which a State faces an armed opposition group when “(i) another State

¢ Geneva Conventions I-1V, 12 August 1949 (‘GC I-IV’) (GC I: https://www.legal-tools.org/
doc/baf8e7/; GC 1I: https://www.legal-tools.org/doc/0d0216/; GC III: https://www.legal-
tools.org/doc/365095/; GC IV: https://www.legal-tools.org/doc/d5e260/).

7 ICC OTP, “Report on Preliminary Examination Activities 2016, 14 November 2016, para.

158 (https://www.legal-tools.org/doc/f30a53/).

ICC, Prosecutor v. Lubanga, Pre-Trial Chamber I, Decision on the Confirmation of Charges,

29 January 2007, ICC-01/04-01/06-803, para. 212 (‘Lubanga, 29 January 2007’)

(https://www.legal-tools.org/doc/b7ac4t/); Lubanga, 14 March 2012, para. 542; Katanga, 7

March 2014, para. 1179.

® ICTY, Prosecutor v. Tadi¢, Appeals Chamber, Judgement, 15 July 1999, IT-94-1-A, para. 84
(‘Tadié¢, 15 July 1999’) (https://www.legal-tools.org/doc/8efc3a/).
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intervenes in that conflict through its troops (direct intervention), or alter-
natively if (ii) some of the participants in the internal armed conflict act on
behalf of that other State (indirect intervention)”;'? in this instance the con-
flict is internationalised. However, assistance provided by foreign States to
the State fighting an armed opposition group does not lead to the interna-
tionalisation of the conflict."! The same applies if foreign States support an
armed group fighting on the State's side or with the consent of the State.!?
Likewise, armed opposition groups siding with the State do not interna-
tionalise the conflict.’® To determine whether a situation falls within situa-
tion (ii) the ICC follows the “overall control” test that was devised by the
ICTY in Tadi¢ (Tadié, para. 137; see also Lubanga, 29 January 2007, para.
211; Lubanga, 14 March 2012, para. 541; Bemba, 21 March 2016, para.
130; Ongwen, 4 February 2021, para. 2687). It specifies that when a State
plays a role “in organising, coordinating or planning the military actions of
the military group, in addition to financing, training and equipping or
providing operational support to that group” then the conflict becomes in-
ternational (Lubanga, 29 January 2007, para. 211; Lubanga, 14 March
2012, para. 541; Katanga, 7 March 2014, para. 1178; Bemba, 21 March
2016, para. 655). In Ntaganda the Court added that there was no need to
show that specific orders or instructions relating to single military actions
were given (Ntaganda, 8 July 2019, para. 727).

To sum up, “an international armed conflict exists in case of armed
hostilities between States through their respective armed forces or other
actors acting on behalf of the State” (Bemba, 15 June 2009, para. 223; Ka-
tanga, 7 March 2014, para. 1177).

10 Lubanga, 14 March 2012, para. 541; Bemba, 15 June 2009, para. 220; Katanga,7 March
2014, para. 1177; see also ICC, Prosecutor v. Ongwen, Trial Chamber IX, Judgment, 4 Feb-
ruary 2021, ICC-02/04-01/15-1762-Red (public redacted version), para. 2686 (‘Ongwen, 4
February 2021°) (https://www.legal-tools.org/doc/kv27ul/).

1 Bemba, 15 June 2009, para. 246; ICC, Prosecutor v. Mbarushimana, Pre-Trial Chamber I,
Decision on the Confirmation of Charges, 16 December 2011, ICC-01/04-01/10-465-Red
(public redacted version), para. 101 (https://www.legal-tools.org/doc/630281/).

12 ICC, Prosecutor v. Ntaganda, Trial Chamber VI, Judgment, 8 July 2019, ICC-01/04-02/06-
2359, para. 726 (‘Ntaganda, 8 July 2019’) (https://www.legal-tools.org/doc/80578a/).

13 ICC, Prosecutor v. Bemba, Trial Chamber III, Judgment, 21 March 2016, ICC-01/05-01/08-
3343, paras. 653-654 (‘Bemba, 21 March 2016°) (https://www.legal-tools.org/doc/edbOct/).
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ii. Concept of Grave Breaches:

Each Geneva Convention has its own list of grave breaches (Article 50 GC
I, Article 51 GC II, Article 130 GC III and Article 147 GC IV). The ICC
Statute is an accurate reflection of the grave breaches provisions of the four
Geneva Conventions.

iii. Acts against Persons or Property Protected under the Geneva
Conventions:

For the grave breaches regime under the Geneva Conventions to apply the
acts must have been committed against protected persons (for example,
wounded, injured, sick and/or shipwrecked combatants, prisoners of war
and civilians in occupied territory) and property (for instance, movable and
non-movable property in occupied territory).'* This is repeated in footnote
35 of the Elements of Crimes: “all victims must be ‘protected persons’ un-
der one or more of the Geneva Conventions of 1949”. In Katanga and
Ngdujolo, the ICC defined protected persons as civilians who are “in the
hands of a party to the conflict or occupying power of which they are not
nationals™."

Whilst the GC 1, I and III do not refer to the nationality of the mem-
ber of the armed forces, Article 4 GC IV explicitly considers protected per-
sons as those who “find themselves, in case of a conflict or occupation, in
the hands of a Party to the conflict of Occupying Power of which they are
not nationals”. Footnote 33 of the Elements of Crimes explains that “[w]ith
respect to nationality, it is understood that the perpetrator needs only to
know that the victim belonged to an adverse party to the conflict” thereby
seemingly adopting the broad definitional approach of the ICTY whereby
allegiance, rather than nationality, is key to determining whether the indi-
vidual is to be granted protection under the GC IV (7adi¢, 2 October 1995,
para. 76; Tadi¢, 15 July 1999, paras. 164—166). In Katanga and Ngudjolo
the ICC endorsed this approach, specifying that “individual civilians [...]
automatically become protected persons within the meaning of Article 4
GC 1V, provided they do not claim allegiance to the party in question” (Ka-
tanga and Ngudjolo, 30 September 2008, para. 293).

14 See, for example, ICTY, Prosecutor v. Blaskié, Trial Chamber, Judgement, 3 March 2000,
IT-95-14, para. 157 (https://www.legal-tools.org/doc/elae55/).

ICC, Prosecutor v. Katanga and Ngudjolo, Pre-Trial Chamber I, Decision on the Confirma-
tion of Charges, 30 September 2008, ICC-01/04-01/07-717, para. 289 (‘Katanga and
Ngudjolo, 30 September 2008”) (https://www.legal-tools.org/doc/67a9¢ec/).
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So far no such cases have been decided by the ICC. Generally, it is
rather rare for international criminal tribunals to deal with violations of the
first three Geneva Conventions.

iv. Awareness:

Unlike for crimes prosecuted before the ICTY, which require that the per-
petrator was aware that his or her acts were linked to a conflict of an inter-
national nature,'¢ the ICC Statute only requires the “awareness of the factu-
al circumstances that established the existence of an armed conflict that is
implicit in the terms “took place in the context of and was associated
with”” (Elements of Crimes, Article 8, Introduction) and this was repeated
in Ongwen (Ongwen, 4 February 2021, para. 2692). Whilst there is no need
to show that the individual knew there was an armed conflict (Lubanga, 14
March 2012, para. 1016) it must be proven that the individual had suffi-
cient awareness of elements indicating the existence of fighting (Ntaganda,
8 July 2019, para. 733). There must however be a nexus between the act
and the conflict, which means that “the armed conflict must play a major
part in the perpetrator’s decision, in his or her ability to commit the crime
or the manner in which the crime was ultimately committed” (Katanga, 7
March 2014, para. 1176; see also Ntaganda, 8 July 2019, para. 731).

However, both courts require that the individual was aware that the
individuals or property were protected under one or more of the Geneva
Conventions (Elements of Crimes, Article 8(2)(a)(i), footnote 32). It is suf-
ficient to show that the perpetrator was aware of the “factual circumstances
that established [the] status [of the individuals]” (Katanga and Ngudjolo,
30 September 2008, para. 297).

Doctrine:

1. Dapo Akande, “Classification of Armed Conflicts: Relevant Legal Con-
cepts”, in Elizabeth Wilmshurst (ed.), International Law and the Classi-
fication of Conflicts, Oxford University Press, 2012, pp. 32-79
(https://www.legal-tools.org/doc/415188/).

2. Michael Bothe, “War Crimes”, in Antonio Cassese, Paola Gaeta and
John R.W.D. Jones (eds.), The Rome Statute of the International Crimi-
nal Court: A Commentary, Oxtord University Press, 2002, pp. 379426
(https://www.legal-tools.org/doc/01addc/).

16 ICTY, Prosecutor v. Naletili¢ and Martinovié, Appeals Chamber, Judgement, 3 May 2006,
IT-98-34-A, paras. 110-120 (https://www.legal-tools.org/doc/94b218/).
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bos (eds.), The Rome Statute of the International Criminal Court: A
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. Antonio Cassese, International Criminal Law, 3rd. ed., Oxford Univer-
sity Press, 2013, pp. 63-83 (https://www.legal-tools.org/doc/7ca295/).

. Robert Cryer, Darryl Robinson and Sergey Vasiliev (eds.), An Introduc-
tion to International Criminal Law and Procedure, 4th. ed., Cambridge
University Press, 2019, pp. 259-296.

. Anthony Cullen, “War Crimes”, in William A. Schabas and Nadia
Bernaz (eds.), Routledge Handbook of International Criminal Law,
Routledge, London, 2011, pp. 139-154 (https://www.legal-tools.org/
doc/780dbc/).

. Knut Dérmann, Elements of War Crimes under the Rome Statute of the

International Criminal Court, Cambridge University Press, 2002, pp.
17-37 (https://www.legal-tools.org/doc/b07fe3/).

. William A. Schabas, An Introduction to the International Criminal
Court, 6th. ed., Cambridge University Press, 2020, pp. 125-127
(https://www.legal-tools.org/doc/e9fb21/).
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on the Rome Statute, 2nd. ed., Oxford University Press, 2016, pp. 213—
300 (https://www.legal-tools.org/doc/b7432¢/).

Author: Noélle Quénivet.
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Article 8(2)(a)(i)
(i) Wilful killing;

General Remarks:

The wilful killing of a protected person is a grave breach under all four
Geneva Conventions of 1949. According to the Commentary to Article 51
of Geneva Convention (II) of August 12, 1949, for the Amelioration of the
Condition of Wounded, Sick and Shipwrecked Members of the Armed
Forces at Sea, there is no difference between the notion of ‘wilful killing’
in the grave breaches provisions and the notion of ‘murder’ as prohibited
under Common Article 3 of the Geneva Conventions of 1949.!

Analysis:

Material Elements:

The actus reus of this crime is defined in the Elements of Crimes as: (i) the
perpetrator killed one or more persons; and (ii) such person or persons
were protected under one or more of the Geneva Conventions of 1949.

The Elements of Crimes provides that the term ‘killed’ is inter-
changeable with the term “caused death”. The crime can be committed by
either an act or omission.? In Katanga and Ngudjolo, Pre-Trial Chamber I
adopted the same approach as the ICTY that the conduct of the accused
must be a substantial cause of the death of the victim.?

Those persons that parties to the conflict are obliged to protect under
the Geneva Conventions of 1949 are defined in Articles 13, 24, 25 and 26
Geneva Convention I, Articles 13, 36 and 37 Geneva Convention II, Article
4 Geneva Convention III and Articles 4, 13 and 20 Geneva Convention IV.#

I International Committee of the Red Cross, Commentary on the Second Geneva Convention:
Convention (1) for the Amelioration of the Condition of Wounded, Sick and Shipwrecked
Members of Armed Forces at Sea, Cambridge, 2017, para. 3060.

2 1ICC, Prosecutor v. Katanga and Ngudjolo, Pre-Trial Chamber 1, Decision on the confirma-
tion of charges, 30 September 2008, ICC-01/04-01/07-717, para. 287 (‘Katanga and
Ngudjolo, 30 September 2008”) (https://www.legal-tools.org/doc/67a9ec/).

3 Katanga and Ngudjolo, 30 September 2008, para. 296; see also ICTY, Prosecutor v. Delalié
et al, Trial Chamber, Judgement, 16 November 1998, IT-96-21-T, para. 424
(https://www.legal-tools.org/doc/6b4a33/).

4 Geneva Conventions I-IV, 12 August 1949 (‘GC I-IV’) (GC I: https://www.legal-tools.org/
doc/baf8e7/; GC 1II: https://www.legal-tools.org/doc/0d0216/; GC III: https://www.legal-
tools.org/doc/365095/; GC 1V: https://www.legal-tools.org/doc/d5e260/). See also Protocol
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Protected persons include the wounded, sick and shipwrecked, medical,
humanitarian and religious personnel, prisoners of war, and civilians not
directly participating in the hostilities. The definition of protected persons
under Article 4 GC IV provides that protected persons include individual
civilians who find themselves “in the hands of a Party to the Conflict or
Occupying Power of which they are not nationals”. According to the
Commentary to Article 4 GC IV, “in the hands of” is used in an extremely
general sense and should be understood to mean the person is in the territo-
ry which is under the control of a party to the conflict.> Article 50(1) AP I
extended the definition of civilians (and as such, protected persons) to
those who do not belong to any categories referred to in Article 43 AP 1
(armed forces). In addition, Article 50(1) AP I establishes a presumption in
favour of civilian status in cases of doubt. Accordingly, the Elements of
Crimes notes in respect to nationality that the perpetrator need only know
that the victim belonged to an adverse party to the conflict. The ad hoc Tri-
bunals also interpreted this requirement as allegiance to a party to the con-
flict and correspondingly, control by this party over persons in a given ter-
ritory, as being regarded “as the crucial test”, rather than “nationality”.°
This approach was adopted by the ICC in Katanga and Ngudjolo, (Katanga
and Ngudjolo, 30 September 2008, paras. 289-292). In this decision, Pre-
Trial Chamber I noted that Article 8(2)(a)(i) applies to those cases in which
protected civilians are killed “in the hands of” a party to the conflict. Ac-
cordingly, as the attacking forces of a party to the conflict gradually gain
control of a targeted village, individual civilians in these successive areas
automatically become protected persons within the meaning of Article 4
GC 1V, provided they do not claim allegiance to the party in question (para.
293). In addition, the Pre-Trial Chamber noted that Article 8(2)(a)(i) of the
ICC Statute also applies to the wilful killing of the protected persons by an
attacking force, when such killings occur after the overall attack has ended,

(I) Additional to the Geneva Conventions of 12 August 1949, and relating to the protection
of victims of international armed conflicts, 8 June 1977, Articles 10, 11, 15, 17, 71, 74-77,
and 79 (‘AP I’) (https://www.legal-tools.org/doc/d9328a/).

> Jean S. Pictet (ed.), The Geneva Conventions of 12 August 1949 Commentary — IV Geneva
Convention relative to the Protection of Civilian Persons in Time of War, International
Committee of the Red Cross, Geneva 1958, p. 47 (https://www.legal-tools.org/doc/7d9711/).
See also ICTY, Prosecutor v. Naletili¢c and Martinovi¢, Trial Chamber, Judgement, 31 March
2003, 1T-98-34-T, paras. 203, 208, 221 (https://www.legal-tools.org/doc/f2cfeb/).

¢ ICTY, Prosecutor v. Tadi¢, Appeals Chamber, Judgement, 15 July 1999, IT-94-1-A, para.
166 (https://www.legal-tools.org/doc/8efc3a/).
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and defeat or full control of the targeted village has been secured (para.
294).

Mental Elements:

In addition to the first two elements, the Prosecution must establish that:
(i11) the perpetrator was aware of the factual circumstances that established
that protected status; and (iv) the conduct took place in the context of and
was associated with an international armed conflict. As no specific mental
element is established in the Elements of Crimes, reference should be made
to Article 30 requirements of intent and knowledge (Katanga and
Ngudjolo, 30 September 2008, para. 295). The ad hoc Tribunals interpreted
the term ‘wilfully’ as including both intention or recklessly, sometimes re-
ferred to as dolus eventualis, that is, the perpetrator intended to cause seri-
ous bodily harms and was reasonably aware that death was a likely conse-
quence of their actions.” However, in Katanga and Ngudjolo, Pre-Trial
Chamber I held that the offence includes the mens rea of “first and fore-
most, dolus directus in the first degree” (Katanga and Ngudjolo, 30 Sep-
tember 2008, para. 295). Dolus directus refers those situations in which the
suspect (i) knows that his or her actions or omissions will bring about the
objective elements of the crime, and (ii) undertakes such actions or omis-
sions with the concrete intent to bring about the objective elements of the
crime. This definition was set forth by Pre-Trial Chamber I in Lubanga,®
and was later endorsed by the majority of Pre-Trial Chamber I (Katanga
and Ngudjolo, 30 September 2008, para. 251 fn. 329). In Katanga and
Ngudjolo, the Pre-Trial Chamber did not hold that the crime of wilful kill-
ing under Article 8(2)(a)(i) included dolus directus in the second degree or
dolus eventualis, unlike other war crimes within the charges brought (see,
for example, Katanga and Ngudjolo, 30 September 2008, paras. 251-252
in relation to the war crime of using children under the age of fifteen years
to participate directly in the hostilities).

In the Introduction to Article 8 in the Elements of Crimes, it is pro-

vided that there is no requirement for a legal evaluation by the perpetrator
as to the existence of an armed conflict or its character as international or

7 See for example ICTY, Prosecutor v. Kordi¢ and Cerkez, Appeals Chamber, Judgement, 17
December 2004, IT-95-14/2-A, para. 36 (https://www.legal-tools.org/doc/738211/).

8 ICC, Prosecutor v. Lubanga, Pre-Trial Chamber I, Decision on the confirmation of charges,
29 January 2007, ICC-01/04-01/06-803-tEN, para. 351 (https://www.legal-tools.org/
doc/b7ac4f/).
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non-international, or a requirement for awareness by the perpetrator of the
facts that established the character of the conflict as international or non-
international. There is only a requirement for the awareness of the factual
circumstances that established the existence of an armed conflict. This is
applicable to the last two elements of all crimes identified under Article 8,
and was confirmed in relation to Article 8(2)(a)(i) (Katanga and Ngudjolo,
30 September 2008, para. 297).

Charges before the ICC:

At the confirmation stage in the Katanga and Ngudjolo case, the Prosecu-
tion argued that charges were brought under both Articles 8(2)(a) and (b),
as well as (c) and (e) relevant to conduct taking place in non-international
armed conflicts, as the conduct proscribed was the same, so would consti-
tute a war crime regardless of whether the conduct took place in the context
of an international or a non-international conflict (Katanga and Ngudjolo,
30 September 2008, para. 234). Although Pre-Trial Chamber I found that
the evidence established substantial grounds to believe that the conflict was
of an international character (paras. 239-241), this was not upheld by Trial
Chamber II in the Katanga judgment.’ Katanga was found guilty of murder
as a war crime under Article 8(2)(c)(i) instead. Ngudjolo was acquitted of
all charges.'®

Cross-references:
Article 7(1)(a), 8(2)(c)(i) and 30.

Doctrine:

1. Knut Dérmann, “Article 8, War Crimes, Grave Breaches in Detail”, in
Otto Triffterer and Kai Ambos (eds.), The Rome Statute of the Interna-
tional Criminal Court: A Commentary, 3rd. ed., Beck/Hart, Oxford,
2016, pp. 329-331 (https://www.legal-tools.org/doc/040751/).

2. Michael Boothe, “War Crimes”, in Antonio Cassese, Paola Gaeta and
John R.W.D. Jones (eds.), The Rome Statute of the International Crimi-
nal Court: A Commentary, Oxford University Press, 2002, p. 392.

ICC, Prosecutor v. Katanga, Trial Chamber II, Judgment pursuant to article 74 of the Stat-
ute, 7 March 2014, ICC-01/04-01/07, para. 738 (https://www.legal-tools.org/doc/f74b4{/).
ICC, Prosecutor v. Ngudjolo, Trial Chamber II, Judgment pursuant to article 74 of the Stat-
ute, 18 December 2012, ICC-01/04-02/12-3-tENG (https://www.legal-tools.org/
doc/2c2cdel).
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3. Knut Dérmann, Elements of War Crimes under the Rome Statute of the

International Criminal Court, Cambridge University Press, 2003, pp.
38-43.

4. Jean-Marie Henckaerts and Louise Doswald-Beck, Customary Interna-
tional Humanitarian Law, vol. 1, International Committee of the Red
Cross, 2009 (https://www.legal-tools.org/doc/78a250/).

Author: Sally Alexandra Longworth.
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Article 8(2)(a)(ii): Torture
(ii) Torture

General Remarks:

The prohibition of torture in international humanitarian law is a well-
established rule of custom. Torture is listed as a grave breach in all four of
the Geneva Conventions of 1949.' The prohibition of torture is also listed
in the provisions on fundamental guarantees in Protocols (I) and (IT) Addi-
tional to the Geneva Conventions.? Torture is also prohibited under interna-
tional human rights law and the prohibition was considered a rule of jus
cogens by the ICTY in Furundzija.?

Analysis:

i. Material Elements:

The Elements of Crimes sets out the actus reus of this crime as: (1) the
perpetrator inflicted severe physical or mental pain or suffering upon one
or more persons; (2) the perpetrator inflicted the pain or suffering for such
purposes as: obtaining information or a confession, punishment, intimida-
tion or coercion or for any reason based on discrimination of any kind; and
(3) such person or persons were protected under one or more of the Geneva
Conventions of 1949.

The Introduction to Article 8 in the Elements of Crimes provides that
it is not necessary that the perpetrator completed a particular values judg-
ment for terms involving value judgments such as “inhumane” or “severe”,
unless otherwise indicated. In determining the severity, the ad hoc Tribu-
nals identified both subjective and objective factors needed to be taken into

I Geneva Conventions I-1V, 12 August 1949 (‘GC I-IV’) (GC I: https://www.legal-tools.org/
doc/baf8e7/; GC 1I: https://www.legal-tools.org/doc/0d0216/; GC III: https://www.legal-
tools.org/doc/365095/; GC IV: https://www.legal-tools.org/doc/d5e260/).

2 Protocol (I) Additional to the Geneva Conventions of 12 August 1949, and relating to the
protection of victims of international armed conflicts, 8 June 1977 (‘AP T’)
(https://www.legal-tools.org/doc/d9328a/); Protocol (II) additional to the Geneva Conven-
tions of 12 August 1949, and relating to the protection of victims of non-international armed
conflicts, 7 December 1978 (https://www.legal-tools.org/doc/fd14c4/).

3 ICTY, Prosecutor v. Furundzija, Trial Chamber, Judgment, 10 December 1998, IT-95-17/1-
T, paras. 155-157 (https://www.legal-tools.org/doc/e6081b/).
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consideration.* This is consistent with the approach taken by human rights
courts.’

The list of purposes for which the severe pain or suffering was in-
flicted broadly reflects that contained in the definition of torture under Ar-
ticle 1 of the Torture Convention 1984.% As with the Torture Convention,
this list of purposes is non-exhaustive. Unlike the Torture Convention, such
pain or suffering need not be inflicted by or at the instigation, consent or
acquiescence of a public official or other person acting in an official capac-
ity. The Elements provide clarity on the jurisprudence of the ad hoc Tribu-
nals, which included differing interpretations as to whether the purposes
listed were exhaustive or illustrative under customary international law.’
The judgments of the ICTY considered that it is sufficient that the prohibit-
ed purpose be part of the motivation for the conduct and need not be the
predominant or sole purpose.®

The purposes requirement is the only different element compared
with the elements for the war crime of inhuman treatment under Article
8(2)(a)(i1). Both crimes require the infliction of severe pain or suffering.
This differs from the findings of the ad hoc Tribunals, which consistently
held that the war crime of torture required the infliction of “severe” pain or
suffering, whereas the war crime of inhuman treatment required the inflic-
tion of “serious” pain or suffering (Delali¢ et al., 16 November 1998, para.
543).

As noted in relation to the war crime of wilful killing under Article
8(2)(a)(i), protected persons are the wounded, sick and shipwrecked, medi-
cal, humanitarian and religious personnel, prisoners of war, and civilians
not directly participating in the hostilities further to Articles 13, 24, 25 and

4 See ICTY, Prosecutor v. Brdanin, Trial Chamber, Judgement, 1 September 2004, IT-99-36-

T, para. 484 (https://www.legal-tools.org/doc/4c3228/).

See, for example, European Court of Human Rights, Ireland v. The United Kingdom, Judg-

ment, 18 January 1978, Application No. 5310/71, para. 162 (https://www.legal-tools.org/

doc/f65137/) and Selmouni v. France, Judgment, 28 July 1999 Application No. 25803/94,

para. 160 (https://www.legal-tools.org/doc/3e7b94/).

Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punish-

ment, 10 December 1984 (‘Torture Convention’) (https://www.legal-tools.org/doc/713f11/).

7 ICTY, Prosecutor v. Kunarac et al., Trial Chamber, Judgment, 22 February 2001, IT-96-23-
T and IT-96-23/1-T, paras. 483—496 (https://www.legal-tools.org/doc/fd881d/).

8 ICTY, Prosecutor v. Delali¢ et al., Trial Chamber, Judgement, 16 November 1998, IT-96-21-
T, para. 471 (‘Delali¢c et al., 16 November 1998°). (https://www.legal-tools.org/
doc/6b4a33/).
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26 GC I, Articles 13, 36 and 37 GC II, Article 4 GC III and Articles 4, 13
and 20 GC IV (see also Articles 10, 11, 15, 17, 71, 74-77, and 79 AP I). In
relation to protected civilian status, the ICC adopted the same approach as
the ad hoc Tribunals in considering allegiance to a Party to the conflict and
control of the other Party over territory in which the individual(s) are in.’

There are differences definition of torture in the Elements of Crimes
for Article 8(2)(a)(ii) and the definition of ‘torture’ for the purposes of
crimes against humanity under Article 7(1)(f). Whilst both include the in-
tentional infliction of severe pain or suffering, and both include physical or
mental pain or suffering, the crime of torture as a crime against humanity is
restricted to such pain or suffering inflicted “upon a person in the custody
or under the control of the accused” and does not include pain or suffering
arising only from, inherent in or incidental to, lawful sanctions. Torture as a
war crime is broader in this regard, as it may be inflicted on persons who
are not detained, the requirement only being that the victims are protected
under one or more of the Geneva Conventions of 1949. As noted in the
commentary to wilful killing as a war crime under Article 8(2)(a)(i), the
ICC has adopted the same approach as the ad hoc Tribunals in assessing
allegiance to a party to the conflict and correspondingly, control by this
party over persons in a given territory in determining if civilians are enti-
tled to protection under the law of armed conflict. Furthermore, torture as a
crime against humanity does not require that the severe pain or suffering be
inflicted for any purposes, unlike the war crime of torture.

ii. Mental Element:

The Elements of Crimes provide that: (4) the perpetrator was aware of the
factual circumstances that established that protected status; (5) the conduct
took place in the context of and was associated with an international armed
conflict; and (6) the perpetrator was aware of factual circumstances that
established the existence of an armed conflict. It was confirmed in the
Bemba case'® that the perpetrator must have committed the crime of torture
with intent and knowledge pursuant to Article 30 of the ICC Statute, must

®  See ICC, Prosecutor v. Katanga and Ngudjolo, Pre-Trial Chamber I, Decision on the con-

firmation of charges, 30 September 2008, ICC-01/04-01/07-717, paras. 289-292
(https://www.legal-tools.org/doc/67a9ec/).

19 ICC, Prosecutor v. Bemba, Pre-Trial Chamber 11, Decision Pursuant to Article 61(7)(a) and
(b) of the Rome Statute on the Charges of the Prosecutor Against Jean-Pierre Bemba Gom-
bo, 15 June 2009, ICC-01/05-01/08-424, para. 293 (‘Bemba, 15 June 2009’)
(https://www.legal-tools.org/doc/07965¢/).
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have inflicted the pain or suffering for such purposes as set out in the Ele-
ments of Crimes, and must have been aware of the factual circumstances
that established the status of the person concerned. The intent to inflict the
pain or suffering for the purposes constitutes a specific intent, which the
Prosecution must prove (Bemba, 15 June 2009, para. 294).

iii. Charges before the ICC:

The Prosecutor brought charges for torture as a war crime under Article
8(2)(a)(i1) against Bemba, but these were not confirmed by the Pre-Trial
Chamber (Bemba, 15 June 2009, paras. 297-300).

Cross-references:
Articles 7(1)(f), 7(2)(e), 8(2)(a)(i), 8(2)(c)(i), 30.

Doctrine:

1. Knut Dérmann, “Article 8, War Crimes — Torture”, in Otto Triffterer and
Kai Ambos (eds.), The Rome Statute of the International Criminal
Court: A Commentary, 3rd. ed., C.H. Beck/Hart/Nomos, Mu-
nich/Oxford/Baden-Baden, 2016, pp. 332-335 (https://www.legal-
tools.org/doc/040751/).

2. Michael Boothe, “War Crimes”, in Antonio Cassese, John R.W.D. Jones
and Paola Gaeta (eds.), The Rome Statute of the International Criminal
Court: A Commentary, Oxford University Press, 2002, pp. 392-393.

3. Knut Dérmann, Elements of War Crimes under the Rome Statute of the
International Criminal Court, Cambridge University Press, 2003, pp.
44-175.

4. Jean-Marie Henckaerts and Louise Doswald-Beck, Customary Interna-

tional Humanitarian Law, vol. 1, International Committee of the Red
Cross, 2009 (https://www.legal-tools.org/doc/78a250/).

Author: Sally Alexandra Longworth.

Publication Series No. 43 (2023, Second Edition) — page 194


https://www.legal-tools.org/doc/040751/
https://www.legal-tools.org/doc/040751/
https://www.legal-tools.org/doc/78a250/

Article 8

Article 8(2)(a)(ii): Inhuman Treatment

or inhuman treatment,

General Remarks:

The prohibition of inhumane treatment is intricately linked with the wide
range of provisions imposing positive obligations on parties to the armed
conflict to guarantee humane treatment of protected persons under interna-
tional humanitarian law. Inhuman treatment is listed as a grave breach in all
four Geneva Conventions of 1949' and the prohibition of inhuman treat-
ment is also included in international human rights law treaties.

Analysis:

i. Material Elements:

The Elements of Crimes provides that the actus reus of this war crime re-
quires that: (1) the perpetrator inflicted severe physical or mental pain or
suffering upon one or more persons; and (2) such person or persons were
protected under one or more of the Geneva Conventions of 1949.

This war crime may be committed by action or omission.> The key
difference between inhumane treatment and torture as a war crime under
Article 8(2)(a) is the purposive element in the commission of torture. Un-
like the ad hoc Tribunals, the Elements of Crimes do not make any differ-
ence for severity in the pain or suffering between inhuman treatment or tor-
ture. The jurisprudence of the ad hoc Tribunals differentiated inhumane
treatment as the infliction of “serious” pain or suffering, compared with
torture which involved the higher standard of “severe” pain or suffering.’
This can also be contrasted with the elements of crime for other inhumane
acts under Article 7(1)(k), the first of which provides that the perpetrator
inflicted “great suffering, or serious injury” to body or to mental or physi-
cal health, by means of an inhumane act. The ad hoc Tribunals also includ-

' Geneva Conventions I-IV, 12 August 1949 (‘GC I-IV’) (GC I: https://www.legal-tools.org/
doc/baf8e7/; GC 1II: https://www.legal-tools.org/doc/0d0216/; GC III: https://www.legal-
tools.org/doc/365095/; GC IV: https://www.legal-tools.org/doc/d5¢260/).

ICC, Prosecutor v. Katanga and Ngudjolo, Pre-Trial Chamber I, Decision on the confirma-
tion of charges, 30 September 2008, ICC-01/04-01/07-717, para. 357 (‘Katanga and
Ngudjolo, 30 September 2008”) (https://www.legal-tools.org/doc/67a9%ec/).

3 ICTY, Prosecutor v. Delali¢ et al., Trial Chamber, Judgement, 16 November 1998, IT-96-21-

T, paras. 442 and 543 (https://www.legal-tools.org/doc/6b4a33/).
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ed measures which seriously violate the human dignity of protected per-
sons within the definition of “inhuman treatment”.* In the drafting of the
ICC Statute, States took the view that such conduct would be included un-
der Article 8(2)(b)(xxi) of the Statute.’

In Katanga and Ngudjolo, Pre-Trial Chamber I took the same ap-
proach to protected status as it did in relation to the war crime of wilful
killing (Katanga and Ngudjolo, 30 September 2008, para. 357). As such,
persons protected under the Geneva Conventions of 1949 include persons
entitled to protected status under Articles 13, 24, 25 and 26 GC I, Articles
13, 36 and 37 GC 1II, Article 4 GC III and Articles 4, 13 and 20 GC IV.¢ The
Pre-Trial Chamber held that Article 8(2)(a)(i1) of the ICC Statute applies to
those situations in which protected civilians are inhumanely treated “in the
hands of” a party to the conflict, and thus also applies to the inhuman
treatment of the protected persons by an attacking force, when such con-
duct occurs after the overall attack has ended, and defeat or full control of
the targeted village has been secured (Katanga and Ngudjolo, 30 Septem-
ber 2008, para. 358). In addition, Article 8(2)(a)(i) prohibits perpetrators
from inflicting inhuman treatment on protected persons as these forces
move toward areas of enemy resistance in a targeted village (para. 358). It
was not necessary in the decision for the Court to make a determination as
to the status of the individuals (para. 357).

ii. Mental Element:

There is no specific intent requirement for this war crime, and as such ref-
erence to Article 30 requirements of intent and knowledge should be made.
Pre-Trial Chamber I held that the war crime of inhuman treatment encom-
passed both cases of dolus directus of the first degree and dolus directus in
the second degree (Katanga and Ngudjolo, 30 September 2008, para. 359).
Dolus directus in the first degree refers to “those situations in which the
suspect (i) knows that his or her actions or omissions will bring about the
objective elements of the crime, and (ii) undertakes such actions or omis-

4 See ICTY, Prosecutor v. Prlié et al., Trial Chamber I11, Judgement, 29 May 2013, IT-04-74-
T, paras. 113—120 (https://www.legal-tools.org/doc/2daa33/).

Knut Dérmann, Elements of War Crimes under the Rome Statute of the International Crimi-
nal Court, Cambridge University Press, 2003, pp. 63—64.

See also Protocol (I) Additional to the Geneva Conventions of 12 August 1949, and relating

to the protection of victims of international armed conflicts, 8 June 1977, Articles 10, 11, 15,
17,71, 74-77, and 79 (‘AP I’) (https://www.legal-tools.org/doc/d9328a/).

Publication Series No. 43 (2023, Second Edition) — page 196


https://www.legal-tools.org/doc/2daa33/
https://www.legal-tools.org/doc/d9328a/

Article 8

sions with the concrete intent to bring about the objective elements of the
crime”.” Dolus directus in the second degree refers to those situations in
which the suspect, without having concrete intent to bring about the objec-
tive elements of the crime, is aware that such elements will be the neces-
sary outcome of his or her actions or omissions (Lubanga, 29 January
2007, para. 352).

In addition to establishing a nexus between the crime and an interna-
tional armed conflict, the Elements of Crimes provides that the perpetrator
must have been aware of the factual circumstances that established the pro-
tected status of the person(s), and must have been aware of the factual cir-
cumstances that established the existence of an international armed conflict
(see further Elements of Crimes, Introduction to Article 8). It is not neces-
sary for the perpetrator to have evaluated and concluded that the victim was
a legally a protected person under any of the four Geneva Conventions, but
rather that the perpetrator knows that “the victim belonged to an adverse
party to the conflict” (see Elements of Crimes fn. 33, and Katanga and
Ngudjolo, 30 September 2008, para. 360). In the Introduction to Article 8
in the Elements of Crimes, it is noted that mental elements associated with
elements involving value judgement, such as those using the terms “inhu-
mane” or “severe”, do not require that the perpetrator personally completed
a particular value judgement, unless otherwise indicated.

iii. Charges before the ICC:

Pre-Trial Chamber I did not confirm the charges brought by the Prosecutor
against either Katanga or Ngudjolo in relation to the war crime of inhuman
treatment under Article 8(2)(a)(ii) (Katanga and Ngudjolo, 30 September
2008, paras. 361-364, 570-572 and 577).

Cross-references:
Article 7(1)(k), 8(2)(c)(i) and 30.

Doctrine:

1. Knut Dérmann, “Article 8, War Crimes, Grave Breaches in Detail”, in
Otto Triffterer and Kai Ambos (eds.), The Rome Statute of the Interna-

7 ICC, Prosecutor v. Lubanga, Pre-Trial Chamber I, Decision on the confirmation of charges,

29 January 2007, ICC-01/04-01/06-803-tEN, para. 351 (‘Lubanga, 29 January 2007’)
(https://www.legal-tools.org/doc/b7ac4f/), endorsed by the majority of Pre-Trial Chamber I
in Katanga and Ngudjolo, 30 September 2008, para. 251 fn. 329.
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tional Criminal Court: A Commentary, 3rd. ed., C.H. Beck/Hart/Nomos,
Munich/Oxford/Baden-Baden, 2016, pp. 335-336 (https:/www.legal-
tools.org/doc/040751/).

2. Michael Boothe, “War Crimes”, in Antonio Cassese, Paola Gaeta and
John R.W.D. Jones (eds.), The Rome Statute of the International Crimi-
nal Court: A Commentary, Oxford University Press, 2002, pp. 392-393.

3. Knut Dérmann, Elements of War Crimes under the Rome Statute of the
International Criminal Court, Cambridge University Press, 2003, pp.
44-175.

4. Jean-Marie Henckaerts and Louise Doswald-Beck, Customary Interna-
tional Humanitarian Law, vol. 1, International Committee of the Red
Cross, 2009 (https://www.legal-tools.org/doc/78a250/).

Author: Sally Alexandra Longworth.
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Article 8(2)(a)(ii): Biological Experiments
including biological experiments;

General Remarks:

The grave breach was included in the Geneva Conventions of 1949 follow-
ing criminal practices during World War II in which civilian prisoners and
prisoners of war were subjected to biological experiments.! However, no
case law has developed since this time.?

Analysis:

i. Material Elements:

The Elements of Crimes provides that the actus reus of this crime requires:
(1) the perpetrator subjected one or more persons to a particular biological
experiment; (2) the experiment seriously endangered the physical or mental
health or integrity of such person or persons; (3) the intent of the experi-
ment was non-therapeutic and it was neither justified by medical reasons
nor carried out in such person’s or persons’ interest; and (4) such person or
persons were protected under one or more of the Geneva Conventions of
1949.

It is not required that death or serious bodily or mental harm be
caused by subjecting the person(s) to the biological experiment.> The re-
quirement is that the biological experiment “seriously endangered the phys-
ical or mental health or integrity of such person or persons” in line with
Article 11(4) Additional Protocol I to the Geneva Conventions.* The third

' Geneva Conventions I-IV, 12 August 1949 (‘GC I-IV’) (GC I: https://www.legal-tools.org/
doc/baf8e7/; GC 1I: https://www.legal-tools.org/doc/0d0216/; GC III: https://www.legal-
tools.org/doc/365095/; GC IV: https://www.legal-tools.org/doc/d5e260/).

2 United States Military Government for Germany, Military Tribunal 1, United States of Amer-
ica v. Brandt et al., Judgment, 20 August 1947, pp. 296-298 (https://www.legal-tools.org/
doc/c18557/), carrying out of medical experiments on prisoners of war; Military Tribunal II,
United States of America v. Milch et al., Judgment, 15 April 1947, pp. 355 et seq.
(https://www.legal-tools.org/doc/bb7{b0/).

3 Knut Dérmann, “Article 8, War Crimes, Grave Breaches”, in Otto Triffterer and Kai Ambos
(eds.), The Rome Statute of the International Criminal Court: A Commentary, 3rd. ed., C.H.
Beck/Hart/Nomos, Munich/Oxford/Baden-Baden, 2016, p. 337 (https://www.legal-tools.org/
doc/040751/).

4 Protocol (I) Additional to the Geneva Conventions of 12 August 1949, and relating to the
protection of victims of international armed conflicts, 8 June 1977 (‘AP T’)
(https://www.legal-tools.org/doc/d9328a/).
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element distinguishes the crime as aiming to prevent non-therapeutic medi-
cal interventions not justified on medical grounds or carried out against the
interests of the affected person. This intention relates to the nature of the
experiment, and not the mental element of the crime. Although it is not
specified in the elements, under the Geneva Conventions the victim cannot
validly consent to biological experiments. Whilst there is overlap in the
actus reus with the war crime of mutilation under Article 8(2)(b)(x), Article
8(2)(a)(i) is drafted narrower than Article 8(2)(b)(x).

In line with torture and inhuman treatment under Article 8(2)(a)(i1), it
may be assumed that the Court will use the same definition of protected
persons, that is, persons entitled to protected status under Articles 13, 24,
25 and 26 GC I, Articles 13, 36 and 37 GC 11, Article 4 GC III and Articles
4, 13 and 20 GC 1V, and civilians not directly participating in the hostilities
“in the hands of” a party to the conflict (see also Articles 10, 11, 15, 17, 71,
74-77, and 79 AP I).

ii. Mental Element:

There is no specific intent requirement for this war crime, and as such ref-
erence to Article 30 requirements of intent and knowledge should be made.
In addition to establishing a nexus between the crime and an international
armed conflict, the Elements of Crimes provides that the perpetrator must
have been aware of the factual circumstances that established the protected
status of the person(s), and must have been aware of the factual circum-
stances that established the existence of an international armed conflict (see
further Elements of Crimes, Introduction to Article 8). In the General In-
troduction to the Elements of Crimes, it is noted that mental elements asso-
ciated with elements involving value judgement, such as those using the
terms ‘inhumane’ or ‘severe’, do not require that the perpetrator personally
completed a particular value judgement, unless otherwise indicated.

iii. Charges before the ICC:

No charges have been brought by the ICC for the commission of this crime
to date.

Cross-references:
Articles 8(2)(b)(x), 8(2)(c)(1), 8(2)(e)(x1), 30.
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Doctrine:

1.

Knut Dérmann, “Article 8, War Crimes, Grave Breaches in Detail”, in
Otto Triffterer and Kai Ambos (eds.), The Rome Statute of the Interna-
tional Criminal Court: A Commentary, 3rd. ed., C.H. Beck/Hart/Nomos,
Munich/Oxford/Baden-Baden, 2016, pp. 336-337 (https://www.legal-
tools.org/doc/040751/).

. Michael Boothe, “War Crimes”, in Antonio Cassese, John R.W.D. Jones

and Paola Gaeta (eds.), The Rome Statute of the International Criminal
Court: A Commentary, Oxford University Press, 2002, p. 393
(https://www.legal-tools.org/doc/0O1addc/).

. Knut Dérmann, Elements of War Crimes under the Rome Statute of the

International Criminal Court, Cambridge University Press, 2003, pp.
44-175.

Jean-Marie Henckaerts and Louise Doswald-Beck, Customary Interna-
tional Humanitarian Law, vol. 1, International Committee of the Red
Cross, 2009 (https://www.legal-tools.org/doc/78a250/).

Author: Sally Alexandra Longworth.
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Article 8(2)(a)(iii)

(iii) Wilfully causing great suffering, or serious injury to body or
health;

General Remarks:

Acts or omissions wilfully causing great suffering or serious injury to body
or heath constitute grave breaches under all four of the Geneva Conven-
tions of 1949.!

Analysis:

i. Material Elements:

The actus reus of this war crime is established in the Elements of Crimes as
(1) the perpetrator caused great physical or mental pain or suffering to, or
serious injury to body or health of, one or more persons; and (2) such per-
son or persons were protected under one or more of the Geneva Conven-
tions of 1949.

Unlike torture, the pain and suffering caused under this war crime
need not be inflicted for a specific purpose. There is also a difference in
severity indicated in the Elements of Crimes compared with torture and
inhuman treatment under Article 8(2)(a)(i1). The war crimes of torture and
inhuman treatment require “severe” physical or mental pain or suffering.
Under Article 8(2)(a)(iii), the war crime of wilfully causing great suffering
requires “great” physical or mental pain or suffering, or “serious” injury to
body or health. Similarly, compared with the war crime of outrages upon
human dignity under Article 8(2)(b)(xxi), the distinction with this war
crime relates to the degree of physical or mental harm or injury suffered.
The level of severity indicated in Article 8(2)(a)(iii) is greater in compari-
son to Article 8(2)(b)(xxi). The ad hoc Tribunals considered that the harm
suffered need not be permanent, but must reach a level of severity beyond
temporary unhappiness or humiliation.> The level of severity will be deter-
mined based on both objective and subjective factors, taking into account
the factual circumstances.

I Geneva Conventions I-1V, 12 August 1949 (‘GC I-IV’) (GC I: https://www.legal-tools.org/
doc/baf8e7/; GC 1I: https://www.legal-tools.org/doc/0d0216/; GC III: https://www.legal-
tools.org/doc/365095/; GC IV: https://www.legal-tools.org/doc/d5e260/).

2 See, for example, ICTY, Prosecutor v. Krsti¢, Trial Chamber, Judgment, 2 August 2001, IT-
98-33-T, para. 513 (https://www.legal-tools.org/doc/440d3a/).
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In line with torture and inhuman treatment under Article 8(2)(a)(ii), it
may be assumed that the Court will use the same definition of protected
persons, that is, persons entitled to protected status under Articles 13, 24,
25 and 26 GC I, Articles 13, 36 and 37 GC 11, Article 4 GC III and Articles
4, 13 and 20 GC 1V, and civilians not directly participating in the hostilities
“in the hands of” a party to the conflict.?

ii. Mental Element:

As with the other war crimes listed under Article 8(2)(a), there is no specif-
ic intent requirement for this war crime, and reference to Article 30 re-
quirements of intent and knowledge should be made. In addition to estab-
lishing a nexus between the crime and an international armed conflict, the
Elements of Crimes provides that the perpetrator must have been aware of
the factual circumstances that established the protected status of the per-
son(s), and must have been aware of the factual circumstances that estab-
lished the existence of an international armed conflict (see further Elements
of Crimes, Introduction to Article 8). In the General Introduction of the El-
ements of Crimes, it is noted that mental elements associated with elements
involving value judgement, such as those using the terms “inhumane” or
“severe”, do not require that the perpetrator personally completed a particu-
lar value judgement, unless otherwise indicated. This is also applicable in
relation to determining levels of “great” or “serious” suffering or injury.

iii. Charges before the ICC:

No charges have been brought by the ICC for the commission of this crime
to date.

Cross-references:

Article 8(2)(c)(1) and 30.

Starvation in Articles 6(c); 7(1)(b), (j) and (k); 7(2)(b); 8(2)(b)(ii), (V),
(xiii) and (xxv); and 8(2)(c)(i).

Doctrine:

1. Knut Dérmann, “Article 8, War Crimes, Grave Breaches in Detail”, in
Otto Triffterer and Kai Ambos (eds.), The Rome Statute of the Interna-

3 See also Protocol (I) Additional to the Geneva Conventions of 12 August 1949, and relating

to the protection of victims of international armed conflicts, 8 June 1977, Articles 10, 11, 15,
17,71, 74-77, and 79 (https://www.legal-tools.org/doc/d9328a/).

Publication Series No. 43 (2023, Second Edition) — page 203


https://www.legal-tools.org/doc/d9328a/

Commentary on the Law of the International Criminal Court: The Statute
Volume 1

tional ~ Criminal Court: A  Commentary, 3rd. ed., C.H.
Beck/Hart,/Nomos, Munich/Oxford/Baden-Baden, 2015, pp. 338—-339.

2. Michael Boothe, “War Crimes”, in Antonio Cassese, Paola Gaeta and
John R.W.D. Jones (eds.) The Rome Statute of the International Crimi-
nal Court: A Commentary, Oxford University Press, 2002, p. 393.

3. Knut Doérmann, Elements of War Crimes under the Rome Statute of the
International Criminal Court, Cambridge University Press, Cambridge,
2003, pp. 76-80.

Author: Sally Alexandra Longworth.

Publication Series No. 43 (2023, Second Edition) — page 204



Article 8

Article 8(2)(a)(iv)

(iv) Extensive destruction and appropriation of property, not justi-
fied by military necessity and carried out unlawfully and wantonly;

General Remarks:

These acts are listed as a grave breach in Article 50 Geneva Convention I,
Article 51 Geneva Convention II and Article 147 Geneva Convention 1V,
although only GC IV includes the notion of “appropriation of property”.!
There were difficulties in drafting the elements of this crime due to the dif-
ferent levels of protections provided to property in the respective Geneva
Conventions.? This war crime is narrower than the war crime included at

Article 8(2)(b)(xiii).

Analysis:

i. Material Elements:

The actus reus for this war crime is established in the Elements of Crimes
as (1) the perpetrator destroyed or appropriated certain property; (2) the
destruction or appropriation was not justified by military necessity; (3) the
destruction or appropriation was extensive and carried out wantonly; and

(4) such property was protected under one or more of the Geneva Conven-
tions of 1949.

The destruction or appropriation need not be total, but may be partial,
so long as it is “extensive”. This requirement may vary depending on the
type of property destroyed or appropriated. There is no requirement that the
perpetrator personally completed a value judgment as to the “extensive-
ness” of the destruction or appropriation (see Introduction to Article 8 in
the Elements of Crimes, para. 4).

Where the destruction or appropriation of certain property is deemed
to be a military necessity, it must be carried out in accordance with the laws
of armed conflict. Military necessity cannot be invoked as a justification to

I Geneva Conventions I, II and IV, 12 August 1949 (‘GC I, II and IV’) (GC I
https://www.legal-tools.org/doc/baf8e7/; GC 1II: https://www.legal-tools.org/doc/0d0216/;
GC IV: https://www.legal-tools.org/doc/d5e260/).

2 Knut Dérmann, “Article 8(2)(iv)”, in Otto Triffterer and Kai Ambos (eds.), The Rome Stat-
ute of the International Criminal Court: A Commentary, 3rd. ed., C.H. Beck/Hart/Nomos,
Munich/Oxford/Baden-Baden, 2016, pp. 311-312  (https://www.legal-tools.org/
doc/040751/).
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go against the rules regulating the conduct of hostilities, and means and
methods of warfare. As such, unless the destruction or appropriation of the
property can be carried out lawfully under the law of armed conflict, mili-
tary necessity alone cannot justify the act (see further Introduction to Arti-
cle 8 in the Elements of Crimes, para. 6).

Protected property under the Geneva Conventions includes fixed
medical establishments and mobile medical units, hospital ships, medical
transports including medical aircraft, civilian hospitals, real or personal
property in occupied territory, and hospitals in occupied territory (see GC I,
Articles 19, 20, 33, 34-36; GC 11, Articles 18, 21, 22, 53, 57; and GC 1V,
Article 59 GC IV).? Crimes committed under this war crime are distin-
guished from the war crimes involving unlawful attacks, namely the war
crime of attacking civilian objects (Article 8(2)(b)(ii)), the war crime of
attacking personnel or objects involved in a humanitarian assistance or
peacekeeping mission (Article 8(2)(b)(iii)), the war crime of causing exces-
sive incidental damage (Article 8(2)(b)(iv)), the war crime of attacking un-
defended places (Article 8(2)(b)(v)), and the war crime of attacking pro-
tected objects (Article 8(2)(b)(ix)). There is potentially overlap with the
war crime of destroying or seizing the enemy’s property (Article
8(2)(b)(xii1)), but a distinguishing feature is that under Article 8(2)(a)(iii),
the property itself is designated as protected under the Geneva Conven-
tions, whereas under Article 8(2)(b)(xiii) the property is only protected
from destruction or seizure under the international law of armed conflict.
As such, Article 8(2)(b)(xiii) could potentially apply to a broader range of
property.

As noted above, in addition to establishing protected status under the
Geneva Conventions of 1949, this provision requires reference to further
rules of laws of armed conflict to determine whether the conduct was law-
ful or not (see further Introduction to Article 8 in the Elements of Crimes,
para. 6). For example, protected property can lose its protected status in
circumstances where it is used to commit acts harmful to the enemy, out-
side its humanitarian duties. However, further specific requirements may be
applicable before any attack is deemed lawful (see, for example, GC 1V,
Articles 18 and 19). The appropriation of property in situations of occupa-
tion would also need reference to the requirements set out in Hague Con-

3 See also Protocol (I) Additional to the Geneva Conventions of 12 August 1949, and relating

to the protection of victims of international armed conflicts, 8 June 1977, Articles 12, 21, 52
and 70(4) (‘AP I’) (https://www.legal-tools.org/doc/d9328a/).
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ventions IV of 1907, which provides grounds for which property may be
lawfully appropriated by an occupying power.*

ii. Mental Element:

As with other war crimes included in Article 8(2)(a), there is no specific
intent requirements for this war crime, and reference to Article 30 require-
ments of intent and knowledge should be made. In addition to establishing
a nexus between the crime and an international armed conflict, the Ele-
ments of Crimes provides that the perpetrator must have been aware of the
factual circumstances that established the protected status of the property,
and must have been aware of the factual circumstances that established the
existence of an international armed conflict (see further Introduction to Ar-
ticle 8 in the Elements of Crimes). The jurisprudence of the ad hoc Tribu-
nals recognised that this crime could also be committed with reckless dis-
regard of the likelihood of the destruction.

iii. Charges before the ICC:

No charges have been brought by the ICC for the commission of vthis crime
to date. Cases before the ad hoc Tribunals include Kordi¢ and Cerkez and
Naletili¢ and Martinovi¢ at the ICTY.?

Cross-references:
Articles (8)(b)(xiii), 8(2)(b)(xvi), 8(2)(e)(V), 8(2)(e)(xii), 30.

Doctrine:

1. Knut Dormann, “Article 8, War Crimes, Grave Breaches”, in Otto
Triffterer and Kai Ambos (eds.), The Rome Statute of the International
Criminal Court: A Commentary, 3rd. ed., C.H. Beck/Hart/Nomos, Mu-
nich/Oxford/Baden-Baden, 2016, pp. 339-342 (https://www.legal-
tools.org/doc/040751/).

Hague Convention (IV) respecting the Laws and Customs of War on Land and its annex:
Regulations concerning the Laws and Customs of War on Land, 18 October 1907, Articles
48, 49, 52 and 53 (https://www.legal-tools.org/doc/fa0161/).

5 ICTY, Prosecutor v. Kordi¢ and Cerkez, Trial Chamber, Judgement, 26 February 2001, IT-
95-14/2-T, paras. 335-347 (https://www.legal-tools.org/doc/d4fedd/); Prosecutor v. Naletili¢
and Martinovi¢, Trial Chamber, Judgement, 31 March 2003, IT-98-34-T, paras. 574580
(https://www.legal-tools.org/doc/f2cfeb/).
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2. Michael Boothe, “War Crimes”, in Antonio Cassese, John R.W.D. Jones
and Paola Gaeta (eds.), The Rome Statute of the International Criminal
Court: A Commentary, Oxford University Press, 2002, p. 394.

3. Knut Dérmann, Elements of War Crimes under the Rome Statute of the

International Criminal Court, Cambridge University Press, 2003, pp.
81-96.

Author: Sally Alexandra Longworth.
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Article 8(2)(a)(V)

(v) Compelling a prisoner of war or other protected person to serve
in the forces of a hostile Power;

The expression “forces” should be given a broad interpretation.

Cross-reference:
Article 8(2)(b)(xv).

Doctrine:

1.

Michael Bothe, “War Crimes”, in Antonio Cassese, Paola Gaeta and
John R.W.D. Jones (eds.), The Rome Statute of the International Crimi-
nal Court: A Commentary, Oxford University Press, 2002, p. 394
(https://www.legal-tools.org/doc/01addc/).

2. Knut Dormann, “Article 8, War Crimes, Grave Breaches”, in Otto
Triffterer and Kai Ambos (eds.), The Rome Statute of the International
Criminal Court: A Commentary, 3rd. ed., C.H. Beck/Hart/Nomos, Mu-
nich/Oxford/Baden-Baden, 2016, pp. 342-344 (https://www.legal-
tools.org/doc/040751/).

3. Gerhard Werle, Principles of International Criminal Law, TM.C. Asser
Press, The Hague, 2005, pp. 316-17, mn. 924-928 (https://www.legal-
tools.org/doc/e3582/).

Author: Mark Klamberg.
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Article 8(2)(a)(vi)

(vi) Wilfully depriving a prisoner of war or other protected person
of the rights of fair and regular trial;

The Elements of Crimes refers to the guarantees laid down in Geneva Con-
ventions Il and IV, stating that the right to fair trial include: the right to an
independent and impartial court (Article 84(2) of GC III ), the right to
timely notification by the detaining power about any planned trial of a
prisoner of war (Article 104 of GC III), the right to immediate information
on the charges (Article 104 of GC III and Article 71(2) of GC 1V), the pro-
hibition of collective punishment (Article 87(3) of GC III and Article 33 of
GC 1V), the principle of legality (Article 99(1) of GC III and Article 67 of
GC 1V), the ne bis in idem principle (Article 86 of GC III and Article
117(3) of GC 1V), the right to appeal or petition and information on the
possibility thereof (Article 106 of GC III and Article 73 of GC 1V), the
possibility of presenting a defence and having assistance of qualified coun-
sel (Article 99(3) of GC III), the right to receive the charges and other trial
documents in good time and in understandable language (Article 105(4) of
GC III), the right of an accused prisoner of war to assistance by one of his
prisoner comrades (Article 105(1) of GC III), the defendant’s right to rep-
resentation by an advocate of his own choice (Article 105(1) of GC III and
Article 72(1) of GC IV), the right of the defendant to present necessary ev-
idence and especially to call and question witnesses (Article 105(1) of GC
I and Article 72(1) of GC IV), and the right to the services of an inter-
preter (Article 105(1) of GC III and Article 72(3) of GC 1V). The death
penalty may only be imposed under specific circumstances (Article 100 of
GC III and Article 68 of GC IV), and prisoners of war must be tried in the
same courts and according to the same procedure as members of the armed
forces of the detaining power (Article 102 of GC III). These rules should be
supplemented by the rules on a fair trial contained in Article 75(3) and (4)
of Additional Protocol 1.2 The mental element requires at least recklessness.

I Geneva Conventions I, III, 12 August 1949 (‘GC 1, III’) (GC I: https://www.legal-tools.org/
doc/baf8e7/; GC III: https://www.legal-tools.org/doc/365095/).
2 Protocol (I) Additional to the Geneva Conventions of 12 August 1949, and relating to the

protection of victims of international armed conflicts, 8 June 1977 (https://www.legal-
tools.org/doc/d9328a/).
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Cross-references:
Articles 8(2)(b)(xiv) and 8(2)(c)(iv).

Doctrine:

1.

Michael Bothe, “War Crimes”, in Antonio Cassese, Paola Gaeta and
John R.W.D. Jones (eds.), The Rome Statute of the International Crimi-
nal Court: A Commentary, Oxford University Press, 2002, pp. 394-95
(https://www.legal-tools.org/doc/0O1addc/).

Knut Dormann, “Article 8, War Crimes, Grave Breaches”, in Otto
Triffterer and Kai Ambos (eds.), The Rome Statute of the International
Criminal Court: A Commentary, 3rd. ed., C.H. Beck/Hart/Nomos, Mu-
nich/Oxford/Baden-Baden, 2016, pp. 344-46 (https://www.legal-
tools.org/doc/040751/).

. Gerhard Werle, Principles of International Criminal Law, TM.C. Asser

Press, the Hague, 2005, pp. 320-22, mn. 938-943 (https://www.legal-
tools.org/doc/e3582/).

Author: Mark Klamberg.
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Article 8(2)(a)(vii)-1

(vii) Unlawful deportation or transfer

The material element requires the transfer of persons from one territory to
another. The difference between deportation and forcible transfer lies only
in whether a border is crossed. Deportation requires that a border is
crossed, whereas forcible transfer means the transfer of one or more per-
sons within the same state’s territory. For the mental element, Article 30
applies.

Cross-references:
Articles 7(1)(d), 8(2)(b)(viii) and 8(2)(e)(viii).

Doctrine:

1.

Michael Bothe, “War Crimes”, in Antonio Cassese, Paola Gaeta and
John R.W.D. Jones (eds.), The Rome Statute of the International Crimi-
nal Court: A Commentary, Oxford University Press, 2002, p. 395.

. Knut Dormann, “Article 8, War Crimes, Grave Breaches”, in Otto

Triffterer and Kai Ambos (eds.), The Rome Statute of the International
Criminal Court: A Commentary, 3rd. ed., C.H. Beck/Hart/Nomos, Mu-
nich/Oxford/Baden-Baden, 2016, pp. 34648 (https://www.legal-
tools.org/doc/040751/).

Gerhard Werle, Principles of International Criminal Law, T.M.C. Asser
Press, The Hague, 2005, pp. 327-28, mn. 963—-867 (https://www.legal-
tools.org/doc/e3582/).

Author: Mark Klamberg.
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Article 8(2)(a)(vii)-2

or unlawful confinement;

In certain circumstances confinement of protected persons may be legiti-
mate, for example if a civilian threatens one of the parties in a conflict.

Cross-reference:
Article 7(1)(e).

Doctrine:

L.

Michael Bothe, “War Crimes”, in Antonio Cassese, Paola Gaeta and
John R.W.D. Jones (eds.), The Rome Statute of the International Crimi-
nal Court: A Commentary, Oxford University Press, 2002, p. 395.

2. Knut Dormann, “Article 8, War Crimes, Grave Breaches”, in Otto
Triffterer and Kai Ambos (eds.), The Rome Statute of the International
Criminal Court: A Commentary, 3rd. ed., C.H. Beck/Hart/Nomos, Mu-
nich/Oxford/Baden-Baden, 2016, pp. 348-351 (https://www.legal-
tools.org/doc/040751/).

3. Gerhard Werle, Principles of International Criminal Law, TM.C. Asser
Press, The Hague, pp. 323-25, mn. 950-954 (https://www.legal-
tools.org/doc/e3582/).

Author: Mark Klamberg.
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Article 8(2)(a)(viii)

(viii) Taking of hostages

Hostage taking involves the seizure and detainment of one or more protect-
ed persons and a threat to kill, injure or continue to detain such person or
persons. In addition to the general mental requirement in Article 30, the
purpose of the hostage taking is to compel a State, an international organi-
zation, a natural or legal person or a group of persons to act or refrain from
acting as an explicit or implicit condition for the safety or the release of
such person or persons.

Cross-reference:
Article 8(2)(c)(iii).

Doctrine:

1.

Michael Bothe, “War Crimes”, in Antonio Cassese, Paola Gaeta and
John R.W.D. Jones (eds.), The Rome Statute of the International Crimi-
nal Court: A Commentary, Oxford University Press, 2002, p. 393
(https://www.legal-tools.org/doc/01addc/).

. Knut Dormann, “Article 8, War Crimes, Grave Breaches”, in Otto

Triffterer and Kai Ambos (eds.), The Rome Statute of the International
Criminal Court: A Commentary, 3rd. ed., C.H. Beck/Hart/Nomos, Mu-
nich/Oxford/Baden-Baden, 2016, pp. 352-53 (https://www.legal-
tools.org/doc/040751/).

. Gerhard Werle, Principles of International Criminal Law, TM.C. Asser

Press, The Hague, 2005, pp. 325-27, mn. 958-962 (https://www.legal-
tools.org/doc/e3582/).

Author: Mark Klamberg.
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Article 8(2)(b)

(b) Other serious violations of the laws and customs applicable in
international armed conflict, within the established framework of
international law, namely, any of the following acts:

General Remarks:

Along with Article 8(2)(a), Article 8(2)(b) lists war crimes that take place
in the context of an international armed conflict.

Analysis:

Article 8(2)(b) reads: “Other serious violations of the laws and customs
applicable in international armed conflict, within the established frame-
work of international law, namely, any of the following acts”.

i. Scope of Application:

The scope of subparagraph (b) is the same as subparagraph (a): it is appli-
cable in times of an international armed conflict. This is supported by the
Elements of Crimes that repeat that “[t]he conduct took place in the context
of and was associated with an international armed conflict” (Article
8(2)(b)) and by the case-law.! In fact, in Katanga and Ngudjolo, the ICC,
after stating that the conflict was international, proceeds to examine of-
fences charged under Article 8(2)(a) and (b) (Katanga and Ngudjolo, 30
September 2008, para. 243).

ii. Prohibited Acts:

The use of the word “other” indicates that this list of prohibited acts is ad-
ditional to the grave breaches (which are also “serious violations of the
laws and customs applicable in international armed conflict”) list included
in subparagraph (a). Yet, whilst some of the grave breaches of the Protocol
(I) Additional to the Geneva Conventions of 12 August 1949? are referred
to in Article 8(2)(b). For example, AP I, Article 85(3)(b): “launching an
indiscriminate attack affecting the civilian population or civilian objects in

' ICC, Prosecutor v. Katanga and Ngudjolo, Pre-Trial Chamber I, Decision on the confirma-

tion of charges, 30 September 2008, ICC-01/04-01/07-717, para. 244 (‘Katanga and
Ngudjolo, 30 September 2008”) (https://www.legal-tools.org/doc/67a9%ec/).

2 Protocol (I) Additional to the Geneva Conventions of 12 August 1949, and relating to the
protection of victims of international armed conflicts, 8 June 1977 (‘AP T’)
(https://www.legal-tools.org/doc/d9328a/).
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the knowledge that such attack will cause excessive loss of life, injury to
civilians, or damage to civilian objects, as defined in Article 57 paragraph
2(a)(ii1)” 1s reflected in Article 8(2)(b)(iv), while others are not (for in-
stance, AP I, Article 85(4)(b):”unjustifiable delay in the repatriation of
prisoners of war or civilians”). This lack of full incorporation in the ICC
Statute of the grave breaches mentioned in AP I may be due to the fact that
AP I enjoys far less unanimity with States than the Geneva Conventions do.
In fact, the acts enumerated under Article 8(2) (b) are a patchwork of 26
serious violations of international law. Such acts are prohibited by either or
both treaty and customary international law. For example, some sub-
provisions expressly mention the Geneva Conventions (for example, Arti-
cles (2)(b)(xxii) and (xxv)); others are drawn from AP 1. For example, Arti-
cle 8(2)(b)(xxvi) that refers to the crime of recruiting and using children
under the age of 15 years is based on AP I, Article 77(2).> Most of the sub-
provisions relate to means and methods of warfare and are drawn from the
Convention Relating to the Laws and Customs of War on Land.* Yet there
are also a number of new crimes under Article 8(2)(b) such as the prohibi-
tion of attacks against humanitarian or peacekeeping missions (Article
8(2)(b)(ii1)) and against the environment (Article 8(2)(b)(iv)). Unlike for
Article 8(2)(a) there is no requirement for the victims or objects to have
protected status.

iii. Awareness:

Similar to Article 8(2)(a) the Elements of Crimes only require the perpetra-
tor to have been “aware of factual circumstances that established the exist-
ence of an armed conflict”. The ICC specifically explains that this element
of the crime is “common to all war crimes provided for in Article 8(2)(a)
and (b) of the Elements of Crimes” (Katanga and Ngudjolo, 30 September
2008, para. 244).

Doctrine:

1. Dapo Akande, “Classification of Armed Conflicts: Relevant Legal Con-
cepts”, in Elizabeth Wilmshurst (ed.), International Law and the Classi-

3 1ICC, Prosecutor v. Lubanga, Trial Chamber I, Judgment, 14 March 2012, ICC-01/04-01/06,
para. 542 (‘Lubanga, 14 March 2012’) (https://www.legal-tools.org/doc/677866/).

Hague Convention (IV) respecting the Laws and Customs of War on Land and its annex:
Regulations concerning the Laws and Customs of War on Land, 18 October 1907
(https://www.legal-tools.org/doc/fa0161/).
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fication of Conflicts, Oxford University Press, 2012, pp. 32-79
(https://www.legal-tools.org/doc/415188/).

2. Michael Bothe, “War Crimes”, in Antonio Cassese, Paola Gaeta and
John R.W.D. Jones (eds.), The Rome Statute of the International Crimi-
nal Court: A Commentary, Oxford University Press, 2002, pp. 395-97
(https://www.legal-tools.org/doc/01addc/).

3. Antonio Cassese, International Criminal Law, 3rd. ed., Oxford Univer-
sity Press, 2013, pp. 62-83 (https://www.legal-tools.org/doc/7ca295/).

4. Robert Cryer, Darryl Robinson and Sergey Vasiliev (eds.), An Introduc-
tion to International Criminal Law and Procedure, 4th. ed., Cambridge
University Press, 2019, pp. 259-296.

5. Anthony Cullen, “War Crimes”, in William A. Schabas and Nadia
Bernaz (eds.), Routledge Handbook of International Criminal Law,
Routledge, London, 2011, pp. 139-54 (https://www.legal-tools.org/
doc/780dbc/).

6. Knut Dérmann, Elements of War Crimes under the Rome Statute of the
International Criminal Court, Cambridge University Press, 2002, pp.
17-37 (https://www.legal-tools.org/doc/b07fe3/).

7. Knut Dormann, “Article 8, War Crimes, Grave Breaches”, in Otto
Triffterer and Kai Ambos (eds.), The Rome Statute of the International
Criminal Court: A Commentary, 3rd. ed., C.H. Beck/Hart/Nomos, Mu-
nich/Oxford/Baden-Baden, 2016, pp. 353-54 (https://www.legal-
tools.org/doc/040751/).

8. Leena Grover, Interpreting Crimes in the Rome Statute of the Interna-
tional Criminal Court, Cambridge University Press, 2014, pp. 279-85
(https://www.legal-tools.org/doc/b7505c/).

9. William A. Schabas, An Introduction to the International Criminal
Court, 6th ed., Cambridge University Press, 2020, pp. 127-136
(https://www.legal-tools.org/doc/e9fb21/).

10. William A. Schabas, The International Criminal Court: A Commentary
on the Rome Statute, 2nd. ed., Oxford University Press, 2016, pp. 213—
300 (https://www.legal-tools.org/doc/b7432¢/).

Author: Noélle Quénivet.
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Article 8(2)(b)(i)

(i) Intentionally directing attacks against the civilian population as
such or against individual civilians not taking direct part in hostili-
ties;

General Remarks:

The war crime of attacking the civilian population and civilians not taking
direct part in hostilities “is the first in the series of war crimes for which
one essential element is that the crime must be committed during the con-
duct of hostilities (commonly known as ‘conduct of hostilities crimes’)”.!
Under international humanitarian law the act of “making the civilian popu-
lation or individual civilians the object of attack™ “when committed wilful-
ly [...] and causing death or serious injury to body or health” is a grave

breach.?

Article 8(2)(b)(i) is a reflection of the principle of distinction in at-
tack in an international armed conflict. Whilst the principle is enshrined in
AP I, Articles 48 and 51, it is also of customary nature.> The International
Court of Justice has stressed that deliberate attacks on civilians are abso-
lutely prohibited by international humanitarian law.* Further, as the ICTY
highlighted “the principles underlying the prohibition of attacks on civil-
ians, namely the principles of distinction and protection [...] incontroverti-
bly form the basic foundation of international humanitarian law and consti-
tute ‘intransgressible principles of international customary law’” (Gali¢, 30
November 2006, para. 87).

ICC, Prosecutor v. Katanga and Ngudjolo, Pre-Trial Chamber I, Decision on the confirma-
tion of charges, 30 September 2008, ICC-01/04-01/07-717, para. 267 (‘Katanga and
Ngudjolo, 30 September 2008”) (https://www.legal-tools.org/doc/67a9ec/).

2 Protocol (I) Additional to the Geneva Conventions of 12 August 1949, and relating to the
protection of victims of international armed conflicts, 8 June 1977, Article 85(3)(a) (‘AP I")
(https://www.legal-tools.org/doc/d9328a/).

Jean-Marie Henckaerts and Louise Doswald-Beck, Customary International Humanitarian
Law, vol. 1, International Committee of the Red Cross, 2009, Rule 1 (https://www.legal-
tools.org/doc/78a250/); ICTY, Prosecutor v. Gali¢, Appeals Chamber, Judgement, 30 No-
vember 2006, 1T-98-29-A, para. 87 (‘Gali¢, 30 November 2006’) (https://www.legal-
tools.org/doc/c81a32/).

4 ICJ, Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 8 July 1996, ICJ
Reports, para. 78 (https://www.legal-tools.org/doc/d97bc1/).

Publication Series No. 43 (2023, Second Edition) — page 218


https://www.legal-tools.org/doc/67a9ec/
https://www.legal-tools.org/doc/d9328a/
https://www.legal-tools.org/doc/78a250/
https://www.legal-tools.org/doc/78a250/
https://www.legal-tools.org/doc/c81a32/
https://www.legal-tools.org/doc/c81a32/
https://www.legal-tools.org/doc/d97bc1/

Article 8

Analysis:

Article 8(2)(b)(i) states that the ICC has jurisdiction overs acts of
“[i]ntentionally directing attacks against the civilian population as such or
against individual civilians not taking direct part in hostilities”.

i. Material Elements:
a. Definition of an Attack:

The first element of the Elements of Crimes requires that “the perpetrator
directed an attack”. Yet, neither the Statute nor the Elements of Crimes de-
fine the term “attack”. The Court has used AP I, Article 49(1) to define an
attack as “acts of violence against the adversary, whether in offence or in
defence” (Katanga and Ngudjolo, 30 September 2008, para. 266).

As the ICC Statute does not provide for a specific offence of acts
whose primary purpose is to spread terror among the civilian population, it
is likely that such acts fall within the broad scope of Article 8(2)(b)(i). As
Article 8(2)(b)(i) is a reflection of the principle of distinction enshrined in
AP 1, Articles 48 and 51, and Article 8(2)(b) must be read “within the es-
tablished framework of international law” it is likely that it will also cover
the second sentence of AP I, Article 51(2): “Acts or threats of violence the
primary purpose of which is to spread terror among the civilian population
are prohibited”. This approach was espoused by the ICTY inasmuch as it
explained that the prohibition of terror amounts to “a specific prohibition
within the general (customary) prohibition of attack on civilians”.>

To establish the link between the attack and the conduct of the hostil-
ities, the Court has stipulated that these civilians must be those “who [have]
not fallen yet into the hands of the adverse or hostile party to the conflict to
which the perpetrator belongs” (Katanga and Ngudjolo, 30 September
2008, para. 267). Following the ICTY case law, the Court has stated that
the litmus test is whether the individual is under the control of the members
of the hostile party to the conflict (para. 268). Acts committed against civil-
ians who have fallen into the hands of the enemy cannot be classified as
attacks as they are not methods of warfare. They can however be prosecut-
ed under other appropriate legal provisions (para. 269).

> ICTY, Prosecutor v. Gali¢, Trial Chamber, Judgment and Opinion, 5 December 2003, IT-98-
29-T, para. 98 (https://www.legal-tools.org/doc/eb6006/), upheld in Gali¢, 30 November
2006, para. 87.
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There must be a causal link between the perpetrator’s conduct and
the consequence of the attack.® That being said, the attack does not need to
lead to civilian casualties; it is sufficient to prove that the author launched
the attack towards the civilian population or individual civilians. As the
Court explained ‘it does not require any material result or a “harmful im-
pact on the civilian population or on the individual civilians targeted by the
attack” (Katanga and Ngudjolo, 30 September 2008, para. 270). It is the
intention that counts as the third element of the Elements of Crimes re-
quires that “the perpetrator intended the civilian population as such or indi-
vidual civilians not taking direct part in hostilities to be the object of the
attack”. As noted by the Court in Katanga and Ngudjolo (para. 270) this
stands in contrast to AP I, Article 85(3) that requires “death or serious inju-
ry to body or health” and the jurisprudence of the ICTY.’

b. Object of the Attack Is a Civilian Population and Civilians not Taking
Direct Part in the Hostilities:

The second element of the Elements of Crimes specifies that “the object of
the attack was a civilian population as such or individual civilians not tak-
ing direct part in hostilities”. This is an absolute prohibition that cannot be
counterbalanced by military necessity.® This position is reinforced by the
fact that in the context of a non-international armed conflict (and thus like-
ly to apply in an international armed conflict too) the ICC has indicated
that reprisals are prohibited in all circumstances.’

Civilians are defined by reference to AP I, Article 50(1) and the civil-
ian population by reference to AP I, Articles 50(2) and (3) (Katanga and
Ngudjolo, 30 September 2008, footnotes 366 and 368 respectively; Mba-
rushimana, 16 December 2011, para. 148 in relation to the civilian popula-

¢ By analogy, in relation to Article 8(2)(e)(i), see ICC, Prosecutor v. Abu Garda, Pre-Trial

Chamber I, Decision on the Confirmation of Charges, 8 February 2010, ICC-02/05-02/09-
243-Red (public redacted version), para. 66 (https://www.legal-tools.org/doc/cb3614/).

For example, see ICTY, Prosecutor v. Kordi¢ and Cerkez, Trial Chamber, Judgment, 26
February 2001, IT-95-14/2-T, para. 328 (https://www.legal-tools.org/doc/d4fedd/) as reiter-
ated in Prosecutor v. Kordi¢ and Cerkez, Appeals Chamber, Judgment, 17 December 2004,
1T-95-14/2-A, para. 40 (https://www.legal-tools.org/doc/738211/).

ICC, Prosecutor v. Katanga, Trial Chamber II, Judgement pursuant to Article 74 of the Stat-
ute, 7 March 2014, ICC-01/04-01/07-3436-T, para. 800 (‘Katanga, 7 March 2014’)
(https://www.legal-tools.org/doc/f74b4{/).

ICC, Prosecutor v. Mbarushimana, Pre-Trial Chamber I, Decision on the Confirmation of
Charges, 16 December 2011, ICC-01/04-01/10-465-Red (public redacted version), para. 143
(‘Mbarushimana, 16 December 2011”) (https://www.legal-tools.org/doc/63028f).
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tion). Generally, civilians are persons who are not members of State and
non-State armed forces (Katanga, 7 March 2014, paras. 788 and 801). In
case of doubt an individual must be considered a civilian,'® though the bur-
den is on the Prosecution to show that the victim was not taking a direct
part in the hostilities.!" The presence amongst the civilian population of
individuals who do not fit within the definition of a civilian, however, does
not deprive the entire population of its civilian character (Katanga and
Ngudjolo, 30 September 2008, footnote 375; Mbarushimana, 16 December
2011, para. 148).

Article 8(2)(b)(1) refers to “individual civilians not taking direct part
in direct hostilities”, thereby introducing the concept of direct participation
in hostilities in the context of an international armed conflict. Although the
adjective “active”, rather than “direct”, appears in international humanitari-
an law in relation to participation in hostilities the Court treats them as
synonyms (Katanga and Ngudjolo, 30 September 2008, footnote 367; see
also Katanga, 7 March 2014, para. 789). In relation to a situation in a non-
international armed conflict, the ICC has defined the concept of direct par-
ticipation in hostilities “as acts of war that by their nature or purpose strike
at the personnel and matériel of enemy armed forces”.!> To determine
whether these civilians were indeed not taking part in the hostilities, the
ICC, relying on ICTY case-law' has spelled, though in the context of a
non-international armed conflict, the following factors: “the location of the
[individuals], whether the victims were carrying weapons, and the clothing,
age, and gender of the victims” (Bemba, 21 March 2016, para. 94; see also
Ntaganda, 8 July 2019, para. 884 though in the context of a non-
international armed conflict). The Court explains that such participation

10 Katanga and Ngudjolo, 30 September 2008, footnotes 366 and 375; Mbarushimana,16 De-
cember 2011, para. 148; ICC, Prosecutor v. Bemba, Trial Chamber III, Judgment pursuant to
Article 74 of the Statute, 21 March 2016, ICC-01/05-01/08, para. 94 (‘Bemba, 21 March
2016’) (https://www.legal-tools.org/doc/edbOcf).

' ICC, Prosecutor v. Ntaganda, Trial Chamber VI, Judgment, 8 July 2019, ICC-01/04-02/06-

2359, para. 883 (‘Ntaganda, 8 July 2019°) (https://www.legal-tools.org/doc/80578a/); ICC,

Prosecutor v Yekatom and Ngaissona, Trial Chamber V, Decision on Yekatom Defence Mo-

tion for Additional Details, 13 July 2020, ICC-01/14-01/18-585, para. 29 (https://www.legal-

tools.org/doc/nsfrmm/).

Ntaganda, 8 July 2019, para. 883; ICC, Prosecutor v. Ongwen, Trial Chamber IX, Judgment,

4 February 2021, ICC-02/04-01/15-1762-Red (public redacted version), para. 2697 (‘Ong-

wen, 4 February 2021°) (https://www.legal-tools.org/doc/kv27ul/).

For example, ICTY, Prosecutor v. Halilovic, Trial Chamber, Judgment, 16 November 2005,

IT-01-48-T, paras. 3334 (https://www.legal-tools.org/doc/abda04/).
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leads to a temporary loss of protection of civilian status “for such time
[such individuals] take direct part in the hostilities” (Katanga and
Ngudjolo, 30 September 2008, footnote 375; Mbarushimana, 16 December
2011, para. 148). Examples of such acts are when a “civilian uses weapons
or other means to commit violence against human or material enemy forc-
es” but not when the civilians are supplying food and shelter or sympathis-
ing with a belligerent party (para. 148). Moreover, the status is not lost
when a civilian is defending him or herself (see by analogy in a non-
international armed conflict Ongwen, 4 February 2021, para. 2697).

The ICC has explained that in cases where the attack is directed to-
wards a legitimate military objective within the meaning of AP I, Articles
51-52 and simultaneously the civilian population or civilians not taking
direct part in the hostilities, the perpetrator can still be prosecuted under
Atrticle 8(2)(b)(i) (Katanga and Ngudjolo, 30 September 2008, para. 273).
This situation must nonetheless be distinguished from attacks against mili-
tary objectives with the awareness that they will or may result in the inci-
dental loss of life or injury to civilians (Katanga and Ngudjolo, 30 Septem-
ber 2008, para. 274). The Court has thus distinguished between a violation
of the principle of discrimination and a violation of the principle of propor-
tionality, the latter being prosecuted under Article 8(2)(b)(iv) of the ICC
Statute.

ii. Subjective Elements:
a. “[I|ntentionally” Directing an Attack:

The crime must be committed with intention and knowledge, as indicated
in Article 30 ICC Statute. Additionally, the third element of the Elements of
Crimes requires the perpetrator to have “intended” the attack, and this
means selecting the target and deciding to attack it (see by analogy Nta-
ganda, 8 July 2019, para. 744 in the situation of a non-international armed
conflict). The Court has specified that this intention to attack the civilian
population is in addition to the standard mens rea requirement provided in
Article 30 ICC Statute: there must be a dolus directus of first degree, that
is, a concrete intent.'* In more recent case-law, albeit relating to non-
international armed conflict, the Court has argued that the third element in

ICC, Prosecutor v. Abu Garda, Pre-Trial Chamber I, Decision on the Confirmation of
Charges, 8 February 2010, ICC-02/05-02/09-243-Red (public redacted version), para. 93
(https://www.legal-tools.org/doc/cb3614/); Katanga and Ngudjolo, 30 September 2008, pa-
ra. 271.
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the Elements of Crimes does not constitute a specific dolus (Katanga, 7
March 2014, para. 806; see Commentary to Article 8(2)(e)(i)). According
to the Elements of Crimes and the case-law so far recklessness does not
appear to suffice to fulfil the test. That being said, the Office of the Prose-
cutor has indicated that “[a]n argument could be made that a pattern of in-
difference and recklessness with respect to civilian life and property should
eventually satisfy the intent requirements of Articles 30 and 8(2)(b)(i) and
>i)”.»

The Court nonetheless distinguishes two situations:

1. The civilian population is the sole target of the attack. In this case the
moment the attack is launched the crime is committed (Katanga and
Ngudjolo, 30 September 2008, para. 272); and

2. The attack is launched simultaneously against two distinct aims: a
military objective (according to AP I, Articles 51-52) and a civilian
population. In this case a number of requirements must be fulfilled
for the crime to be committed. First, the village must have a signifi-
cant military value and second it must contain two distinct targets:
the defending forces of the adverse or hostile party in control of the
village and the civilian population of the village which shows alle-
giance to the adverse or hostile party (Katanga and Ngudjolo, 30
September 2008, para. 273).

b. Intention that the Object of the Attack Is the Civilian Population or
Civilians:

This requirement, which is the second element in the Elements of Crimes
(Elements of Crimes, page 18), must be analysed as a behaviour.' “[T]he
crime described in Article 8(2)(b)(i) of the Statute [...] is a crime of mere
action” (Katanga and Ngudjolo, 30 September 2008, footnote 374).

Elements assisting in ascertaining the intention of attacking the civil-
ian population or civilians are the means and methods used during the at-
tack (for example, blocking roads to and from the village and order to kill
civilians attempting to flee (Katanga and Ngudjolo, 30 September 2008,

15 ICC OTP, Situation in the Republic of Korea, Article 5 Report, 23 June 2014, para. 65 (*Sit-
uation in the Republic of Korea, 23 June 2014”) (https://www.legal-tools.org/doc/ef1{71{/).
ICC, Prosecutor v. Ngudjolo, Pre-Trial Chamber I, Décision concernant les éléments de
preuve et les renseignements fournis par 1’Accusation aux fins de délivrance d’un mandat
d’arrét a ’encontre de Germain Katanga, 6 July 2007, ICC-01/04-01/07-4-tFRA, para. 41
(https://www.legal-tools.org/doc/5fbd8a/).
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para. 281), the number and status of victims (killing of women and children
(para. 282), the discriminatory character of the attack (for example, chant-
ing songs with lyrics indicating that specific groups should be killed whilst
others shown mercy (para. 280) and the nature of the act (for example, kill-
ing civilians and destroying their property (paras. 277 and 282).

c. Awareness of the Civilian Status of the Population or Individuals:

By analogy with the requirements for the crime of attacking the civilian
population or individual civilians not taking direct part in the hostilities in a
non-international armed conflict under Article 8(2)(e)(i) it can be argued
that the Court further requires that the perpetrator must be aware of the ci-
vilian status of the victims (Mbarushimana, 16 December 2011, paras. 151
and 219; Katanga, 7 March 2014, para. 808). In the report of the Office of
the Prosecutor (OTP) on the Situation in the Republic of Korea, the OTP
noted that the ICTY had explained that “[The] attack must have been con-
ducted intentionally in the knowledge, or when it was impossible not to
know, that civilians or civilian property were being targeted not through
military necessity” (Situation in the Republic of Korea, 23 June 2014, para.
62).

d. Awareness of the Circumstances that Established the Existence of the
Armed Conflict:

According to element 5 of the Elements of Crimes for the war crime of at-
tacking civilians, the perpetrator must be aware of factual circumstances
that established the existence of an armed conflict. This has been reiterated
by the Court (Katanga and Ngudjolo, 30 September 2008, para. 265).

Cross-references:
Atrticle 8(2)(b)(ii), 8(2)(b)(ix) and 8(2)(e)(i).

Doctrine:

1. Michael Bothe, “War Crimes”, in Antonio Cassese, Paola Gaeta and
John R.W.D. Jones (eds.), The Rome Statute of the International Crimi-
nal Court: A Commentary, Oxford University Press, 2002, p. 397
(https://www.legal-tools.org/doc/0O1addc/).

2. Knut Dormann, “Article 8, War Crimes, Grave Breaches”, in Otto
Triffterer and Kai Ambos (eds.), The Rome Statute of the International
Criminal Court: A Commentary, 3rd. ed., C.H. Beck/Hart/Nomos, Mu-
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nich/Oxford/Baden-Baden, 2016, pp. 355-62 (https:/www.legal-
tools.org/doc/040751/).
3. Gerhard Werle and Florian Jessberger, Principles of International Crim-
inal Law, Oxford University Press, 2014, pp. 475-485, mn. 1278-1304.
4. William A. Schabas, The International Criminal Court: A Commentary
on the Rome Statute, 2nd. ed., Oxford University Press, 2016, pp. 213—
300 (https://www.legal-tools.org/doc/b7432¢/).

Author: Noélle Quénivet.
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Article 8(2)(b)(ii)

(ii) Intentionally directing attacks against civilian objects, that is,
objects which are not military objectives;

General Remarks:

The war crime of attacking civilian objects is a crime committed during the
conduct of hostilities. Unlike attacks on the civilian population and indi-
vidual civilians taking a direct part in the hostilities (see Article 8(2)(b)(i))
the crime of attacking civilian objects is not a grave breach of the Protocol
Additional to the Geneva Conventions of 12 August 1949.! Further there is
no equivalent provision in the Statute that deals with non-international
armed conflict.

Article 8(2)(b)(ii) is a reflection of the principle of distinction in at-
tack in an international armed conflict. Whilst the principle is enshrined in
AP 1, Articles 48 and 52, it is also of customary nature.’> The International
Court of Justice has stressed that deliberate attacks on civilian objects are
absolutely prohibited by international humanitarian law.*

Analysis:

Article 8(2)(b)(ii) states that the ICC has jurisdiction overs acts of
“[i]ntentionally directing attacks against civilian objects, that is, objects
which are not military objectives”.

i. Material Elements:
a. Definition of an Attack:

The first element of the Elements of Crimes requires that “the perpetrator
directed an attack”. Yet, neither the Statute nor the Elements of Crimes de-

I Protocol (I) Additional to the Geneva Conventions of 12 August 1949, and relating to the

protection of victims of international armed conflicts, 8 June 1977 (‘AP T’)

(https://www.legal-tools.org/doc/d9328a/).

ICC, Prosecutor v. Abu Garda, Pre-Trial Chamber I, Decision on the Confirmation of

Charges, 8 February 2010, ICC-02/05-02/09-243-Red (public redacted version), para. 85

(‘Abu Garda, 8 February 2010°) (https://www.legal-tools.org/doc/cb3614/).

Jean-Marie Henckaerts and Louise Doswald-Beck, Customary International Humanitarian

Law, vol. 1, International Committee of the Red Cross, 2009, Rule 7 (‘ICRC Study on Cus-

tomary International Law’) (https://www.legal-tools.org/doc/78a250/).

4 ICJ, Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 8 July 1996, ICJ
Reports, para. 78 (https://www.legal-tools.org/doc/d97bc1/).
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fine the term “attack”. Although the Court has not defined the concept of
“attack” in the context of Article 8(2)(b)(ii) it is likely that, alike for Article
8(2)(b)(i), it will refer to AP I, Article 49(1) which asserts that an attack are
“acts of violence against the adversary, whether in offence or in defense”.’
In its report on the Situation on Registered Vessels of Comoros, Greece and
Cambodia, the Office of the Prosecutor found that an “attack includes all

acts of violence against an adversary”.®

There must be a causal link between the perpetrator’s conduct and
the consequence of the attack. As in the case with the war crime of attack-
ing the civilian population and civilians not taking a direct part in hostili-
ties (see Commentary to Article 8(2)(b)(i)) there does not seem to be a re-
quirement that the attack results in some damage or destruction.” It is the
intention that counts as the third element of the Elements of Crimes re-
quires that “the perpetrator intended such civilian objects to be the object
of the attack” (Elements of Crimes). In contrast Article 8(2)(b)(xiii) which
covers both military and civilian objects requires the destruction, by action
or omission, of the property (Katanga and Ngudjolo, 30 September 2008,
para. 310).

b. Object of the Attack Is Civilian Objects:

The second element of the Elements of Crimes specifies that “the object of
the attack was civilian objects, that is, objects which are not military objec-
tives”. In Gotovina the ICTY had explained that the targeting of civilian
objects may never be justified by military necessity.® Given that the ICC
has also dismissed the justification of military necessity, though in the con-
text of attacks on civilians,’ it is likely that it will espouse the same ap-
proach with regard to objects and follow the Gotovina jurisprudence.

5 ICC, Prosecutor v. Katanga and Ngudjolo, Pre-Trial Chamber I, Decision on the confirma-
tion of charges, 30 September 2008, ICC-01/04-01/07-717, para. 266 (‘Katanga and
Ngudjolo, 30 September 2008”) (https://www.legal-tools.org/doc/67a%¢c/).

¢ ICC OTP, Situation on Registered Vessels of Comoros, Greece and Cambodia, Article 53(1)

Report, 6 November 2014, para. 93 (https://www.legal-tools.org/doc/43e636/).

See discussion in ICTY, Prosecutor v. Kordi¢ and Cerkez, Appeals Chamber, Judgment, 17

December 2004, IT-95-14/2-A, paras. 59—62 (https://www.legal-tools.org/doc/738211/).

ICTY, Prosecutor v. Gotovina, Cermak and Markac, Trial Chamber, Judgment, 15 April

2011, IT-06-90-T, para. 1766 (https://www.legal-tools.org/doc/7c85bd/).

ICC, Prosecutor v. Katanga, Trial Chamber II, Judgement pursuant to Article 74 of the Stat-

ute, 7 March 2014, ICC-01/04-01/07-3436-T, para. 800 (‘Katanga, 7 March 2014)

(https://www.legal-tools.org/doc/f74b4f/).
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Civilian objects are defined in Article 8(2)(b)(ii) in the negative, as
“objects which are not military objectives”, thereby espousing the interna-
tional humanitarian law approach (see AP I, Article 52(1) and ICRC Study
on Customary International Humanitarian Law, Rule 8). Military objectives
are thus “limited to those objects which by their nature, location, purpose
or use make an effective contribution to military action and whose total or
partial destruction, capture or neutralization, in the circumstances ruling at
the time, offers a definite military advantage” (AP I, Article 52(2)). It must
be noted that the Court has found that this definition also applies in the
context of a non-international armed conflict in relation to attacks on “in-
stallations, material, units or vehicles involved in a peacekeeping mission”
(Abu Garda, 8 February 2010, para. 89).

There are three elements in assessing whether an object is a military
objective:

e The object’s nature, location, purpose or use makes a contribution to
military action. Usually weapons, military equipment, military
transport, military communication centres and army headquarters ful-
fil his requirements. Other objects that are often called ‘dual-use ob-
jects’ (for example bridges, airports, power plants, manufacturing
plants, and integrated power grids) must be examined on a case-by-
case basis. As for objects that normally serve civilian purposes such
as schools and hospitals they must also be assessed on a case-by-case
basis. That being said, referring to Gali¢'° the Court has explained
that in case of doubt an object that is “normally dedicated to civilian
purposes” must be considered civilian (4bu Garda, 8 February 2010,
footnote 131). This again reflects the approach taken by international
humanitarian law in AP I, Article 52(3).

e The object must make an effective contribution to military action.
This means that there must be a proximate nexus between the object
and the military action.

e The attack on the military objective must offer a definite military ad-
vantage in the sense that it is not potential or indeterminate. It is
however unclear whether the definition of military advantage relates
to one specific military operation or can be viewed in light of a wider
operation or military action more generally. Military advantage usu-

10 ICTY, Prosecutor v. Galié, Trial Chamber, Judgment and Opinion, 5 December 2003, IT-98-
29-T, para. 51 (https://www.legal-tools.org/doc/eb6006/).
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ally includes gaining ground or weakening the military forces of the
adversary.

Examples of civilian objects falling within the purview of Article
8(2)(b)(i1) are houses and parts thereof, personal items and furniture.!

Article 8(2)(b)(i1) must be distinguished from attacks against military
objectives with the awareness that they will or may result in the incidental
destruction of civilian property as this is covered by Article 8(2)(b)(iv)
which reflects the principle of proportionality.

ii. Subjective Elements:
a. “[I|ntentionally” Directing an Attack:

The crime must be committed with intention and knowledge, as indicated
in Article 30 ICC Statute. Additionally, the third element of the Elements of
Crimes requires the perpetrator to have “intended” the attack. In relation to
Article 8(2)(b)(i) (see Commentary on Article 8(2)(b)(i)) the Court has
specified that this intention is in addition to the standard mens rea require-
ment provided in Article 30 ICC Statute, that is, there must be a dolus di-
rectus of first degree, that is, a concrete intent (4bu Garda, 8 February
2010, para. 93; Katanga and Ngudjolo, 30 September 2008, para. 271). As
the same terminology is used and Article 8(2)(b)(ii) also deals with civilian
status (of objects rather than persons) it is likely that the Court will adopt
the same approach. However, in more recent case-law, albeit relating to
attack on civilians in the context of a non-international armed conflict, the
Court has argued that the third element in the Elements of Crimes does not
constitute a specific dolus (Katanga, 7 March 2014, para. 806; see Com-
mentary to Article 8(2)(e)(i)).

According to the Elements of Crimes and the case-law so far reck-
lessness does not appear to suffice to fulfil the test. That being said, the Of-
fice of the Prosecutor has indicated that “[a]n argument could be made that
a pattern of indifference and recklessness with respect to civilian life and

" See ICC, Situation in the Democratic Republic of Congo, Pre-Trial Chamber I, Decision on

the Applications for Participation Filed in Connection with the Investigation in the Demo-
cratic Republic of Congo by Applicants a/0047/06 to a/0052/06, a/0163/06 to a/0187/06,
a/0221/06, a/0225/06, a/0226/06, a/0231/06 to a/0233/06, a/0237/06 to a/0239/06, and
a/0241/06 to a/0250/06, 3 July 2008, ICC-01/04-504 (https://www.legal-tools.org/
doc/1c41b4/).
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property should eventually satisfy the intent requirements of Articles 30
and 8(2)(b)(i) and (ii)”."?

b. Intention that the Object of the Attack Is Civilian Objects:

The second element in the Elements of Crimes, that is, that the object of
the attack was civilian objects, must be analysed as a behaviour.'

c. Awareness of the Civilian Status of the Object:

In the report of the OTP on the Situation in the Republic of Korea, the OTP
noted that the ICTY had explained that “[the] attack must have been con-
ducted intentionally in the knowledge, or when it was impossible not to
know, that civilians or civilian property were being targeted not through
military necessity” (Situation in the Republic of Korea, 23 June 2014, para.
62).

d. Awareness of the Circumstances that Established the Existence of the
Armed Conflict:

According to element 5 of the Elements of Crimes for the war crime of at-
tacking civilian objects, the perpetrator must be aware of factual circum-
stances that established the existence of an armed conflict.

Cross-references:

Article 8(2)(b)(i), 8(2)(b)(ix) and 8(2)(e)(i).

Starvation in Articles 6(c); 7(1)(b), (j) and (k); 7(2)(b); 8(2)(a)(iii);
8(2)(b)(v), (xiii) and (xxV).

Doctrine:

1. Michael Bothe, “War Crimes”, in Antonio Cassese, Paola Gaeta and
John R.W.D. Jones (eds.), The Rome Statute of the International Crimi-
nal Court: A Commentary, Oxford University Press, 2002, pp. 397-398
(https://www.legal-tools.org/doc/0O1addc/).

2. Knut Dormann, “Article 8, War Crimes, Grave Breaches”, in Otto
Triffterer and Kai Ambos (eds.), The Rome Statute of the International

12 ICC OTP, Situation in the Republic of Korea, Article 5 Report, 23 June 2014, para. 65 (*Sit-
uation in the Republic of Korea, 23 June 2014”) (https://www.legal-tools.org/doc/ef1{71{/).

ICC, Prosecutor v. Ngudjolo, Pre-Trial Chamber I, Décision concernant les éléments de
preuve et les renseignements fournis par 1’Accusation aux fins de délivrance d’un mandat
d’arrét a ’encontre de Germain Katanga, 6 July 2007, ICC-01/04-01/07-4-tFRA, para. 41
(https://www.legal-tools.org/doc/5556a6/).
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Criminal Court: A Commentary, 3rd.