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Initial Reporting
Simon Baechler, Jorick Schreurs and Georgios Kougias®

5.1. Introduction

Consider Juan’s dilemma: as a European Union (‘EU”) official responsible for
the purchase of office equipment for the European Commission offices in Lux-
embourg, he has been administering ten supply contracts per year during the last
six years. He has now noticed some particularities in the latest procurement he
was asked to manage. After a call for offers to supply office chairs, he noticed
that:

o the layout of the financial offer of the three competing tenderers is quite
similar;
o the prices of the two competitors are exactly 5 per cent and 10 per cent
more expensive than the cheapest offer for most parts of the offer;
o during a phone call between one of his colleagues and the most expensive
tenderer, the latter referred to a ‘courtesy’ bid.
The winning offer is made by a company who has been a contractor of his ser-
vice for many years. Should he report his findings to a controlling instance?
Investigations start with initial information. This is either gathered by in-
vestigators on their own initiative or reported to them on a voluntary or manda-
tory basis. In this chapter, we survey the different sources of initial information,
raise challenges related to whether or not one issues an initial report, and pro-
pose an understanding of some relevant core concepts. The basic questions we

Simon Baechler is chief of the criminal police, Police neuchateloise, Neuchatel, Switzerland;
Researcher at the School of Criminal Justice and University of Lausanne; and Associate Pro-
fessor at the University of Québec in Trois-Riviéres. Jorick Schreurs, a public prosecutor in
the Netherlands, is currently working as National Expert at the European Anti-Fraud Office
(‘OLAF’) where he contributes to the co-operation between OLAF and its external stakehold-
ers, most notably the European Public Prosecutor’s Office (‘EPPO’). Georgios Kougias is the
Coordinator of Inter-Institutional Relations and Europol Liaison Officer at OLAF, focusing on
co-operation with key partners such as the EPPO and Europol. He previously served as Head
of Registry and Operational Stakeholders at the EPPO and worked as a Financial Intelligence
Analyst at Europol. This chapter is authored in the contributors’ personal capacity and does
not necessarily reflect the views of EPPO, OLAF or other institutions mentioned therein.
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address here include: Who has to report? What triggers a reporting duty? Are
there any thresholds or quality criteria for initial reporting?

5.2. Initial Reporting

Threats to public funding, like the EU budget, come in many varieties and from
many sources. Examples abound: overpriced medications purchased by the EU;
reimbursements of non-eligible costs in research projects; or restriction of com-
petition in a tender for construction work. These and countless other threats en-
danger the sound financial management of EU funds. However, these do not
necessarily amount to fraud. Such threats can occur unintentionally, by omission
(as is the case when one misunderstands the relevant rules), or intentionally.

The detection and reporting of events that might warrant investigative at-
tention involves a great range of actors who have to navigate the applicable legal
and procedural frameworks to assess the seriousness and validity of the infor-
mation, as well as the reliability of its source. This decision constitutes a critical
junction in the whole investigative process,' as without initial reporting, events
may never be investigated.

Standard operating rules or guidelines can help investigators understand
and implement legal or ethical obligations to report possible instances of irreg-
ular behaviour of fraud, like safeguarding the anonymity or otherwise protecting
whistle-blowers; however, the actual reporting will often entail specific and del-
icate judgement calls and assessments of probability. As explained elsewhere in
this book, such judgments and decisions are affected by noise and bias.” These
often happen in a context of relative entropy,’ where the level of uncertainty is
high and hard to manage and individuals are striving to minimize this disorder.

Organizations may apply risk indicators or ‘red flags’ to provide guidance
to their staff in reporting observations that warrant closer scrutiny, but such in-
dicators do not usually include standards for validating the information.*

In the sections below, we focus on the initial reporting framework for PIF°
offences.

1 Simon Baechler et al., “Un modéle continu, non linéaire et collaboratif de I’enquéte”, in Crim-
inologie, 2020, vol. 53, no. 2, pp. 43-76.

2 See Chapters 3 and 4.

Baechler et al., 2020, see supra note 1.

4 The 2022 United Nations (‘UN”) handbook on fraud and corruption awareness for instance
refers (pp. 14—15) to general risk indicators ranging from a key employee not taking leave,
over a high standard of living and a close personal relationship with contractors, to missing or
manipulated electronic and hard copy documents (see UN, Fraud and Corruption Awareness:
A Handbook for Staff, 2022).

5 “PIF’ stands for the ‘protection des intéréts financiers’ of the EU.
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5. Initial Reporting

5.3. The Legal Framework
5.3.1. Actors and Offences

Three of the main players in detecting and reporting possible instances of fraud
against the EU budget are the European Court of Auditors (‘ECA”), OLAF and
EPPO.

The ECA examines whether EU revenue and expenditure have been in-
curred in a lawful and regular manner and whether the financial management
has been sound. As a part of its mission, it detects and reports errors. It deter-
mines the amount of money that should not have been paid out from the EU
budget because it was not used in accordance with EU or national rules. Detect-
ing fraud is not the main focus of ECA audits, but professional audit standards
require auditors to carry out specific fraud-related procedures for each audit en-
gagement. The auditor should thus be attentive to inherent risks of fraud in any
transaction with financial impact and report it consequently.®

OLAF investigates fraud, corruption and any other illegal activity affecting
the financial interests of the EU. In this context ‘illegal activity’ includes irreg-
ularities,” more specifically, any infringement of a provision of EU law by an
economic operator prejudicing the EU budget, either by reducing or losing rev-
enue or by unjustified expenditure.®

The EPPO investigates, prosecutes and brings to judgment the perpetrators
of (organized) fraud affecting the Union’s financial interests, corruption, misap-
propriation and money laundering in relation to EU expenditure (grants and

6 Article 287(2) of the Treaty on the Functioning of the European Union (‘TFEU)
(https://www.legal-tools.org/doc/15b8be/) obliges the ECA to report cases of irregularity and
Article 325(1) TFEU impells it to contribute to the fight against fraud and any other illegal
activity affecting the EU financial interests.

7 See Article 2(3) of the ‘OLAF Regulation’, Consolidated text of Regulation (EU, EURATOM)
No. 883/2013 of the European Parliament and of the Council of 11 September 2013 concerning
investigations conducted by the European Anti-Fraud Office (OLAF) and repealing Regulation
(EC) No. 1073/1999 of the European Parliament and of the Council and Council Regulation
(Euratom) No. 1074/1999 (https://www.legal-tools.org/doc/6f0ede/).

8 Article 1(2) of Council Regulation (EC, EURATOM) No. 2988/95 of 18 December 1995 on
the protection of the European Communities financial interests (‘Regulation 2988/95%)
(https://www.legal-tools.org/doc/95p8lazw/).
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procurement) or EU revenue.” EU Member States must ensure that these so-
called PIF offences constitute a criminal offence in their national law."

EU fraud consists of any intentional act or omission affecting the EU’s fi-
nancial interests, including the use or presentation of false, incorrect or incom-
plete statements or documents, or failure to disclose information despite a spe-
cific obligation to do so, or the misapplication of funds or benefits."'

5.3.2. Rules on Initial Reporting

When suspicions of EU fraud arise, this should be reported to the competent
authorities. The new'? institutional setting for fighting EU fraud entails an intri-
cate framework of reporting duties between the different actors and subsequent
preliminary examinations."® The modalities and conditions of such exchanges
are often specified in bilateral working arrangements, which complement other
antifraud reporting duties, under different regimes (for example, in customs
cases). This makes for a complex and sometimes overlapping system of report-
ing channels.

Neither the ECA, nor OLAF or EPPO, have any restriction as regards the
sources of initial information. Such information can emerge during or outside
audits, come from public or private, known or anonymous sources,'* whistle-
blowers,'” or can even be gathered in a proactive way.

Reporting duties abound. Every member of EU staft has to report to his or
her hierarchy or to OLAF directly, “facts which give rise to a presumption of
the existence of possible illegal activity, including fraud or corruption [...] or

9 See Article 86 TFEU, supra note 6, Article 4 of the ‘EPPO Regulation’, Council Regulation
(EU) No. 2017/1939 of 12 October 2017 implementing enhanced cooperation on the establish-
ment of the European Public Prosecutor’s Office (‘the EPPO’) (‘EPPO Regulation’)
(https://www.legal-tools.org/doc/plfszr14/), and Article 3 of the ‘PIF Directive’, Directive (EU)
No. 2017/1371 of the European Parliament and of the Council of 5 July 2017 on the fight
against fraud to the Union’s financial interests by means of criminal law (https://www.legal-
tools.org/doc/31sm7y4u/).

10 Articles 3(1), 4(2) and 4(3) of the PIF Directive, see supra note 9.

11 See ibid., Article 3(2).

EPPO became operational in operational in June 2021.

13 See Chapter 6.

14 See Article 5(1) OLAF Regulation, supra note 7.

15 Directive (EU) No. 2019/1937 of the European Parliament and of the Council of 23 October
2019 on the protection of persons who report breaches of Union law, to be implemented in the
Member States by 17 December 2021 (‘Directive (EU) 2019/1937°) (https://www.legal-
tools.org/doc/1rhheqqr/).
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5. Initial Reporting

professional misconduct, which he or she becomes aware of in the course of or
in connection with the performance of his/her duties”.'®

Staff members involved in the financial management and control of trans-
actions, and the external auditors they contract, have an additional obligation to

report “events of illegal activity, fraud or corruption”."”

EU Member States, via their competent authorities (for example, judiciary,
customs and national authorities managing EU funds), should report to the
EPPO any “conduct in respect of which EPPO could exercise its competence”.'®
They may first conduct a preliminary evaluation of allegations,'” and make use
of reporting procedures already in place® or set up specifically for reporting to

the EPPO.*!

Member States are also expected to report irregularities and fraud in shared
management of EU funds to the Irregularities Management System, managed
by OLAF.*

EU Institutions, Bodies, Offices and Agencies (‘IBOAs’) have the obliga-
tion to immediately transmit to OLAF “any information relating to possible
cases of fraud, corruption or any other illegal activity affecting the financial in-

terests of the Union”.*

16 Article 22(a) of the EU ‘Staff Regulations’, Regulation No. 31 (EEC), 11 (EAEC), laying down
the Staff Regulations of Officials and the Conditions of Employment of Other Servants of the
European Economic Community and the European Atomic Energy Community, 1 January
2016, No. 31/2016 (https://www.legal-tools.org/doc/q3tlenb4/).

17" Article 74(8)(1) and (2) of Regulation (EU, EURATOM) No. 2018/1046 of the European Par-
liament and of the Council of 18 July 2018 on the financial rules applicable to the general
budget of the Union (https://www.legal-tools.org/doc/eh3beeSb/). The Regulation was recast
in September 2024 (European Commission, “Financial Regulation Applicable to the General
Budget of the Union (Recast)”, September 2024 (‘EU Financial Regulation’) (https://www.le-
gal-tools.org/doc/5pjqylsw/)).

18 Article 24(1) of the EPPO Regulation, see supra note 9.

19 Jbid., Recital 51.

20 EPPO, “Protecting Taxpayers Against Fraud and Corruption: The European Public Prosecu-
tor’s Office”, 2019, p. 6.

2l Recital 52 of the EPPO Regulation, see supra note 9.

22 The Irregularities Management System is a secure electronic communications tools, which fa-

cilitates the Member States’ obligation to report irregularities, as envisaged in Article 15(2) of
the PIF Directive, see supra note 9.

23 Article 8(1) OLAF Regulation, see supra note 7.
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5. Initial Reporting

In relation to administrative and criminal procedures, ‘evidence’ can be
defined as the information that is used (in court) to try to prove something.*
Evidence is subject to criteria of admissibility and relevance and relates to a
wide range of information sources that might eventually inform the prosecutor,
judge, or court in order to prove or disprove, given the applicable standard of
proof (see below), that a suspected individual committed (or did not commit)
the offence.’ The same applies to administrative proceedings, in which evi-
dence serves the purpose of proving or disproving that the person concerned
committed an irregularity, allowing EU institutions or national administrations
to take appropriate measures.

Information only becomes evidence when it has been successfully vali-
dated, that is, when its reality and accuracy have been established. Validation
entails the possibility of independent verification and makes the information
(more) immune to contestation, which is to say factual.’® A distinction is made
between strong evidence (for example, a video-recording of a person entering a
European Commission building) and weak evidence, resulting from less strin-
gent forms of validation, and thus somehow ambiguous or open to interpretation
(for example, in a witness statement, the bad quality record of a telephone con-
versation). In some jurisdictions, information generally known to the public (for
example, that ‘on 25 December, Christians celebrate Christmas’ or ‘some types
of crime involve the use of large sums of cash money’) does not need validation
to be accepted as a fact. In any case, evidence never ensures full certainty and is
always defeasible.*®

The primary processes of validation are corroboration and consistency.
Corroboration signifies positive confirmation®” and occurs, for instance, when a
testimony that a sum was paid is confirmed by a bank statement, or when

33 Material collected in the field is not, strictly speaking, evidence, as this status can only be

determined when it is presented for the purpose of arriving at a decision by its judge(s), who
analysed it in the context of the applicable substantive law. See Ewan Brown and William H.
Wiley, “International Criminal Investigative Collection Planning, Collection Management and
Evidence Review”, in Xavier Agirre, Morten Bergsmo, Simon De Smet and Carsten Stahn
(eds.), Quality Control in Criminal Investigation, Torkel Opsahl Academic EPublisher, Brus-
sels, 2020, p. 537 (https://www.toaep.org/ps-pdf/38-qcci/).

Rod Gehl and Darryl Plecas, Introduction to Criminal Investigation: Processes, Practices and
Thinking, Justice Institute of British Columbia, 2016, New Westminster, p. 33.

According to the Oxford Learner’s Dictionary, a fact is “a thing that is known to be true, espe-
cially when it can be proved”. A fact thus refers more to a claim of the state of nature (reality)
than a state of knowledge (information and evidence).

See more on defeasibility in Chapter 9.

54

55

56

37 Xavier Agirre Aranburu, “The Contribution of Analysis to the Quality Control in Criminal In-

vestigation”, in Agirre, Bergsmo, De Smet and Stahn (eds.), 2020, p. 224, see supra note 53.
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different people give accounts containing detail supporting the same narrative
(inter-statement consistency). Similarly, when the statements of a complainant
are consistent over time, this is a form of validation via intra-statement con-
sistency.

A difference is made between substantive and circumstantial corroboration.
Substantive corroboration is the most common and compelling understanding
of corroboration, and it occurs when two independent sources support the same
evidence. Circumstantial corroboration takes place when one source reports the
substantive (evidence) fact, and other sources report some accessory (evidence)
facts in a way that makes the primary account plausible (for example, an allega-
tion of bribery, followed by the observation of a changed lifestyle of the sus-
pect).® When no source reports substantive evidence, but two or more sources
report converging accessory pieces of evidence, this makes for a specific form
of corroboration, sometimes called a ‘cluster of indications’ or a ‘body of evi-

dence’.”

internet

complaint strong weak

press

INFORMATION EVIDENCE

Illustration 5.2.: From information to evidence.

5.5.4. From Error to Fraud

Detection and reporting duties refer to ‘errors’, ‘irregularities’, ‘misconduct
and ‘fraud’, without these concepts and reporting rules always being well de-
fined. For example, the difference between an error and an irregularity is not
clear. They both require a negative financial impact, but when the ECA distin-
guishes both concepts by stating that errors are unintentional misstatements in

560

58 Ibid., p. 226.

9 None of the English terms exactly translates the better term used in French: ‘un faisceau d’in-
dices’ (literally: ‘a bundle of indications’).

% In the UN Secretariat “fraudulent acts” are considered to be “misconduct”: see UN, 2022, su-
pra note 4.
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financial statements,®' this seems to attribute — a contrario — intentionality to an
irregularity.

The Regulation defining an irregularity itself, confusingly refers to “inten-
tional irregularities or those caused by negligence”.> An ‘intentional irregular-
ity’ seems to equate to fraud and could be considered to be a contradiction in
terms. In the same vein, annual reports on the protection of the EU’s financial
interests distinguish between “fraudulent” and “non-fraudulent” irregularities.”

The EU Staff Regulation® and Financial Regulation® both refer to the ob-
ligation of staff to report illegal activity to OLAF.*® However, several other legal
acts refer to an obligation to report irregularities. For instance, Regulation (EU)
2021/691°" lays upon Member States the obligation to report ‘irregularities in-
cluding fraud’ to the European Commission. OLAF’s Regulation specifies that
irregularities are captured in the notion of illegal activity®® but this might not be
clear to all persons subject of the reporting obligation.

The Regulation protecting the NextGeneration EU budget introduces the
new concept of “serious irregularities”, comprising fraud, corruption and

61" Nikolaos Kilonis, “The ECA Statement of Assurance: Separating Errors From Alleged Fraud”,

in ECA Journal, 2019, p. 45.
62 Article 5(1) of Regulation 2988/95, supra note 8.

63 See, for example, European Commission, “33rd Annual Report on the Protection of the Euro-
pean Union’s Financial Interest and the Fight Against Fraud”, 2021.

4 See Articles 22(a), 22(b) and 22(c) of the Staff Regulations, supra note 16.

5 See Article 74(8) of the ‘EU Financial Regulation’, European Commission, “Financial Regu-
lation Applicable to the General Budget of the Usssnion (Recast)”, September 2024
(https://www.legal-tools.org/doc/5pjqylsw/); see also the previous Regulation (EU, EUR-
ATOM) No. 2018/1046 of the European Parliament and of the Council of 18 July 2018 on the
financial rules applicable to the general budget of the Union (https://www.legal-
tools.org/doc/eh3beeSb/).

% We remind that under Article 24(1) of the EPPO Regulation, see supra note 9, IBOAs might
have the obligation to report the same illegal activity to EPPO when it concerns ‘criminal con-
duct’ in respect of which EPPO could exercise its competence.

67 Regulation (EU) No. 2021/691 of the European Parliament and of the Council of 28 April 2021

on the European Globalisation Adjustment Fund for Displaced Workers (EGF) and repealing

Regulation (EU) No 1309/2013 (https://www.legal-tools.org/doc/mzikhdvu/).

See Article 2(3) of the OLAF Regulation, see supra note 7, which provides that: “the notion

of ‘any other illegal activity’ shall include irregularity as defined in Article 1(2) of Regulation

(EC, Euratom) No. 2988/95”.

68
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conflicts of interest.®” This provides an alternative to the previously used dichot-
omy of ‘criminal’ versus ‘administrative’ acts used consistently in other con-
texts.”

To avoid any confusion, it would seem helpful to clearly distinguish and

consistently use the term:

e irregularity for an act or omission which does not comply with EU rules
and has a potentially negative impact on EU financial interests, committed
either:

- by error (unconscious), for example, a beneficiary of a grant inserting a
wrong amount for claiming reimbursement of a cost;

- by mistake (conscious), for example, a member of EU staff interpreting
wrongly an evaluation guideline in a procurement case;

- bynegligence,”' for example, a Member of the European Parliament del-
egating his signature to his assistant, who uses it to sign off irregular
mission statements;

o fraud for a qualified (‘guilty’) intentional act or omission, involving for
instance deliberation, malice or deceit.”

69

70

71

72

See Recital 53 of Regulation (EU) No. 2021/241 of the European Parliament and of the Council
of 12 February 2021 establishing the Recovery and Resilience Facility (https://www.legal-
tools.org/doc/gmqgnds5/).

Charlotte Arwidi and Clemens Kreith, “Protecting the EU’s Financial Interest in the New Re-
covery and Resilience Facility: The Role of the European Anti-Fraud Office”, in EUCRIM,
2021, vol. 3, p. 172.

See Articles 4(3) and 5(1) of Regulation 2988/95, supra note 8.

Examples taken from fraud indicators in audit, more in particular p. 69 of ECA’s “Financial
and Compliance Audit Manual”, 2012; Kilonis, 2019, p. 45, see supra note 61, and “Interna-
tional Standard on Auditing 240: The Auditor’s Responsibilities Relating to Fraud in an Audit
of Financial Statements”, 2009, para. 11.
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ADMINISTRATIVE Vs. CRIMINAL
Irregularity Fraud
An act or omission in breach of an EU rule and An act or omission in
negatively affecting the Union’s financial interest breach of an EU rule

and negatively affect-
ing the Union’s finan-
cial interest

= Not intentional 2 Intentional
By error, by mistake, by negligence On purpose (or) will-
ingly and knowingly

accepting the possi-
bility that one’s be-
haviour will consti-
tute a criminal of-
fence

Ilustration 5.3.: Irregularity versus fraud.

5.5.5. Standards for Initial Reporting

As discussed before, information becomes evidence, and evidence — provided it
is sufficiently validated — develops into facts. Any staff member who has the
responsibility to decide whether to report a potential irregularity or criminal of-
fence is at the early stage of this sequence. This means that the staff member
deals with information that does not have evidential value, at least not at that
moment, nor has it been established as a fact. This also means that that the rap-

porteur is not expected to:
e attain “the psychological state of taking a fact for true”;”
e present ‘comprehensive’ or ‘conclusive’ evidence;
e accuse a particular suspect;
L]

qualifies of the reported offence in legal terms.

73 Christoph Engel, “Preponderance of the Evidence Versus Intime Conviction: A Behavioural
Perspective on a Conflict Between American and Continental European Law”, in Vermont Law
Review, 2009, vol. 33, p. 441.

74 Matthew E. Cross, “The Standard of Proof in Preliminary Examinations”, in Morten Bergsmo
and Carsten Stahn (eds.), Quality Control in Preliminary Examination: Volume 2, Torkel Op-
sahl Academic EPublisher, Brussels, 2018, p. 252 (https://www.toaep.org/ps-pdf/33-bergsmo-
stahn).
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5. Initial Reporting

without details that help support and illustrate them can lead to noise. The pro-
visions in the OLAF and EPPO legal framework support the largest interpreta-
tion of a suspicion, triggering a duty to report.”® Scholars have endorsed this
view, commenting that “the notion of suspicion should not be interpreted nar-
rowly”.” The overarching guideline seems to be to report even in the case of
doubt. ‘In dubio pro reo’® does not apply at the reporting stage. However, it
would seem reasonable to expect that the rapporteur of irregularities or fraud
provides information that is not the result of conjecture or mere assertions.®' In
this view, a ‘balance of probabilities’ criterion could be useful in structuring the
reporting duties (more ‘yes’ than ‘no’). Such assessment is contingent on the
risks and rates of false positives (reporting when — with hindsight — reporting
was not the right decision) and false negatives (not reporting when this would
have been the right decision) that the decision maker or system is ready to accept
in a given context of operations (here: selection).®? The notions of false positives
and false negatives may also be understood as the risks of over-specification or
under-detection, respectively.
The quality of the information provided encompasses:*

e relevance: this concerns the effectiveness of the information in view of the
decision to be made (in initial reporting, opening of an investigation, or
adjudication); it entails aspects of:

- competence (for example, the reported case does not have any EU finan-
cial interests at stake);

- timeliness (for example, the report is sent soon after an alleged solicita-
tion of a bribe, not four years later).

o credibility: this concerns the match with reality and relates to qualities in-
cluding:

78 See Article 8(2) of the OLAF Regulation, supra note 7, Recital 7 of the European Commis-
sion’s “Proposal to amend Regulation 883/2013”, 2021, and Articles 24(5) and 24(9) and Re-
cital 53 of the EPPO Regulation, supra note 9.

7 Anne Weyembergh and Chloé Briére, “The Future Cooperation Between OLAF and the EPPO,
Report for the European Parliament, Budgetary Affairs Policy Department, 2017, p. 18.

80" “In dubio pro reo’ is an expression reflecting the presumption of innocence, which implies that

any doubt as to the question of guilt is to benefit the suspect. See Council of Europe-European
Court of Human Rights, “Guide on Article 6 of the European Convention on Human Rights:
Right to a Fair Trial (Criminal Limb)”, 31 August 2020, p. 60, para. 317.

Cross, 2018, p. 252, see supra note 74.
Baechler et al., 2020, see supra note 1.

Remmer W. Starreveld, Heidi B. de Mare and Emanuel J. Joéls, Bestuurlijke informatie-ver-
zorging, deel 2b: Toepassingen typologie van de bedrijfshuishoudingen [Administrative Infor-
mation Management, Part 2b: Applied Typology of Corporate Accountants], 4th ed., Samsom,
Alphen aan den Rijn-Diegem, 1997, p. 294.

81
82
83
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- correctness (for example, the complaint concerns a ‘H2020’ research
project, not an ‘FP4’ project);

- completeness (for example, all names of the competing tenderers are
mentioned in the complaint of bid rigging);

- accuracy or detail (for example, the staff member was seen with a con-
tractor on the evening of 7 July 2024 instead of ‘last summer’) and,

- objective (not reflecting a biased or unilateral stance)

e format of presentation (for example, supported by documents);

5.6.

verifiability of the information (for example, follow-up on request for more
detail, traceability).

Concluding Remarks

There is a clear need for comprehensive and reliable reporting of alleged irreg-
ularities and PIF offences. The European legislator has adopted various rules
obliging individuals, institutions and Member States to report irregularities and
fraud. The reporting system is multi-layered and complex, with various terms
and standards which are likely to lead to confusion. This produces ‘noise’ and
may raise reporting thresholds. Furthermore, it increases the uncertainty in
which the actor finds himself or herself when deciding to report or not.

>

Below, some salient observations of this chapter are summarized.

It would be helpful to promote the understanding that initial reporting does
not have to comply with standards for prosecution and adjudication like
‘beyond reasonable doubt’ and that the status of ‘evidence’ takes its full
meaning in front of the judge or trier of facts, not at the reporting level.
Reporting, as an initial step, will be followed by an investigation process
meant to gather and assess further information to reach more demanding
standards downstream.

The rapporteur should understand that he or she is not expected to present
clear and conclusive evidence, but will enhance the probability of follow-
up by being transparent and providing relevant and credible (correct, com-
plete and accurate) information. Ideally, this information is corroborated
by supporting documents or other means of validation, but the rapporteur,
in doing so, should refrain from actions which may jeopardize the prospec-
tive investigation.

These lowered standards at initial reporting stage should not incite to blind
denunciation or manifestly unsubstantiated reporting. Rather, the rappor-
teur should act responsibly and be driven by the intention to submit his or
her information to more in-depth scrutiny and examinations. As long as he
or she genuinely considers an irregularity or criminal offence occurred, the
reporting obligation stands.
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Carsten Stahn, Paolo Proli and Pascal Hollevoet®

6.1. Introduction

Decisions to open an investigation cannot be taken lightly. Investigative bodies
have hence set up units or teams and approved procedures aiming to make in-
formed and consistent choices in what initial information justifies further inquiry.
In this chapter, we explore what these procedures are and if they could be im-
proved. Key questions to consider include: What factors and processes influence
the decision to initiate an investigation? What verifications are necessary and/or
permissible during the assessment phase? What criteria, such as guidelines, rules
and standards, are utilized in this process?

This chapter includes certain parallels between criminal and non-criminal
(pre-)investigative activities and bodies, such as between the EPPO and OLAF.
However, it does not intend to downplay the fundamentally different legal
frameworks and institutional logics between them, including in terms of proce-
dural safeguards, judicial oversight and evidentiary thresholds. Any compara-
tive references are included purely for illustrative purposes and should not be
interpreted as conflating their legal mandates or institutional roles.

6.2. The Preliminary Examination

The preliminary examination refers to the phase of the (pre-)investigative cycle
where the organization considers whether it should open an investigation, or not.
When the organization decides not to open an investigation, the preliminary ex-
amination may also entail the assessment of the need for further reporting (out-
side the organization). Other terms used for this phase include ‘selection’, ‘ver-
ification’, ‘intake’, ‘assessment’ and ‘predication’. The preliminary investiga-
tion involves exercising discretion in order to determine whether there are legal

*

Carsten Stahn is Professor of International Criminal Law and Global Justice at Leiden Uni-
versity and Queen’s University Belfast. Paolo Proli is a former official of the Office of the
Prosecutor (‘OTP’) of the International Criminal Court (‘ICC’), and is currently the Head of
the Investigation and Analysis Support Sector at the European Public Prosecutor’s Office
(‘EPPO’). Pascal Hollevoet is a former investigator of the Belgian Judicial Police and the
European Anti-Fraud Office (‘OLAF’). He is currently Policy Senior Assistant at OLAF. This
chapter is authored in the contributors’ personal capacity and does not necessarily reflect the
views of EPPO, OLAF or other institutions mentioned therein.
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grounds and sufficient suspicions to proceed with the launch of a full investiga-
tion.!

These pre-investigative evaluations differ from investigations in several
ways, including that they typically (a) precede the actual formal investigation
and serve essentially as an analytical tool to determine whether there are suffi-
cient grounds to commence an investigation; (b) have no investigative (coercive)
powers; and (c) apply different procedural safeguards and standards of proof.’

The preliminary examination can thus be conceptualized as a filter in rela-
tion to a fully-fledged criminal investigation process.’ It is primarily a legal and
analytical process that is essentially about rules, benchmarks, parameters, and
various other safeguards against which information is assessed so consequential
decisions can be made.*

We remark that whereas the study of the preliminary examination in this
chapter is focused on its function as an analytical lens, it does not override or
downplay the relevant legal realities. This concerns in particular the obligation
to apply the principle of legality where it applies.’

Andrew T. Caley, “Constraints and Quality Control in Preliminary Examination: Critical Les-
sons Learned from the ICTY, the ICC, the ECCC and the United Kingdom”, in Morten
Bergsmo and Carsten Stahn (eds.), Quality Control in Preliminary Examination: Volume 1,
Torkel Opsahl Academic EPublisher (‘TOAEP”), Brussels, 2018, p. 35 (https://www.toaep.org/
ps-pdf/32-bergsmo-stahn/).

See Carsten Stahn, “From Preliminary Examination to Investigation: Rethinking the Connec-
tion”, in Xabier Agirre Aranburu, Morten Bergsmo, Simon De Smet and Carsten Stahn (eds.),
Quality Control in Criminal Investigation, TOAEP, Brussels, 2020, pp. 2 and 39-42
(https://www.toaep.org/ps-pdf/38-qcci/).

Carsten Stahn, Morten Bergsmo and Chan Ho Shing Icarus, “On the Magic, Mystery and May-
hem of Preliminary Examinations”, in Bergsmo and Stahn (eds.), 2018, p. 11, see supra note
1.

Matilde E. Gawronski, “The Legalistic Function of Preliminary Examinations: Quality Control
as a Two-Way Street”, in ibid.

Such as in the case of the EPPO, where legal conditions for exercising competence must be
strictly followed. See Council Regulation (EU) No. 2017/1939 of 12 October 2017 implement-
ing enhanced cooperation on the establishment of the European Public Prosecutor’s Office
(‘the EPPO’), Recital 66 (‘EPPO Regulation’) (https://www.legal-tools.org/doc/plfszr14/): in
order to ensure legal certainty and to effectively combat offences affecting the Union’s finan-
cial interests (‘PIF’ offences), the investigation and prosecution activities of the EPPO should
be guided by the legality principle, whereby the EPPO applies strictly the rules laid down in
this Regulation relating in particular to competence and its exercise, the initiation of investi-
gations, the termination of investigations, the referral of a case, the dismissal of the case and
simplified prosecution procedures).
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6.4.2.1. Veracity

As regards veracity or truthfulness, the preliminary examination typically dif-
ferentiates between the veracity of the source and the veracity of the information.
The terminology for those two parameters has not always been used consist-
ently.'” One approach is to consider that reliability concerns the source, and
credibility concerns the evidence,'® but authorities also occasionally refer to the
credibility of the source.” In any case, it is generally accepted that both should
be evaluated separately.®

When referring to the source of information, reliability is usually under-
stood as the ‘trustworthiness’ of the expected or actual behaviour of the source
over time. It has a cognitive (expert authority) and an affective (trustworthiness
and goodwill) component.?! A source may appear competent or knowledgeable,
but this does not always mean it can be trusted. Inversely, a complainant can
seem trustworthy, but have no expert knowledge. Even honest witnesses may be
mistaken, while the worst sounding source may be telling the truth.

When verification opportunities are limited, perhaps because of the com-
plexity of the facts and operational limitations, or when allegations have been
expressed by a single source, the source-specific indicators become indispensa-
ble.?? The ICC applies a semi-structured approach in this context, including in-
dicators for reliability of the source across four different dimensions:* (a) com-
petence; (b) truthfulness; (c¢) authenticity; and (d) pragmatic performance.

Competence is considered as a pre-condition for truthfulness, and aims to
assess whether the source is capable of acquiring truthful knowledge in the re-
spective domain, to be evaluated through criteria of language skills (could the

Xavier Agirre Aranburu, “The Contribution of Analysis to the Quality Control in Criminal In-
vestigation”, in Agirre, Bergsmo, De Smet and Stahn (eds.), 2020, p. 134, see supra note 2.
1bid., p. 136. For an example of this approach, see Article 5.6. of OLAF’s GIP, see supra note
6, providing that in “evaluating whether the information is sufficient to justify the opening of
an investigation or coordination case, consideration shall be given to the reliability of the
source and the credibility of the allegations”.

For a different approach, distinguishing nine criteria for the ‘credibility of a witness’ and eleven
for ‘the reliability of information, see Gabriele Chlevickaité and Barbora Hold, “Empirical
Study of Insider Witnesses’ Assessments at the International Criminal Court”, in International
Criminal Law Review, 2016, vol. 16, no. 4, pp. 687-688.)

UN Office on Drugs and Crime, Criminal Intelligence Manual for Analysts, Vienna, 2011, p.
25.

Carl Hovland, Irving Janis and Harold Kelley, Communication and Persuasion: Psychology
Studies in Opinion Change, Yale University Press, New Haven, 1953.

Agirre Aranburu, 2020, p. 192, see supra note 17.
2 Ibid., p. 182.

20
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source understand?), knowledge (was the source in a position to know?), and
physical and mental condition.

Truthfulness probes whether the information is fundamentally true, if it
corresponds with tangible, positive facts. This is to be addressed mainly through
internal consistency, external verification and detail.

Authenticity involves whether the knowledge is authentic and not caused
by undue self-serving design or external influence. To be evaluated through mo-
tive, independence, contamination and immediacy (direct relation to the infor-
mation).

Finally, the ICC considers whether the witness is able to communicate ef-
fectively during the investigation, and also potentially to the judges after adver-
sarial cross-examination. This evaluation of ‘pragmatic performance’ concerns
a practical consideration and is subordinate to the substantive issues above.

Credibility is often used to refer to a single item of information or allega-
tion at a given point in time. The credibility of information relies on internal
consistency and external corroboration and can be measured against criteria of:**
(a) comprehensiveness; (b) independent security; and (c) supportiveness.

Comprehensiveness answers the question ‘how much of the relevant infor-
mation is provided?’. Beyond a general standard of the completeness of infor-
mation, this assessment also entails a reflection on what the source could have
been expected to know, and so could have reported. When, for instance, a com-
plaint by a competitor concerns possible corruption in a tender file, the examiner
should assess what information the complainant should be able to provide (for
example, description of competitors, procedure, and publication of results).

Independent security regards how solid each of the elements put forward
in the initial allegation is, independent of the conclusion. This assessment relies
on external verification, and indicates, for example, that a single witness state-
ment (for example, ‘he wanted them to win’) does not have the same credibility
as a (confirmed) bank statement indicating a financial transaction between a
competitor and a member of the tender evaluation committee.

Finally, supportiveness involves the strength of the connection between the
information and the conclusion. For example, the payment in the section above
can be independent of the allegedly corrupt procurement, but would gain credi-
bility in support of this allegation, when internally consistent with the timing of
the tender and the discovery of collusive correspondence.

24 Simon De Smet, “Justified Belief in the Unbelievable”, in Agirre, Bergsmo, De Smet and Stahn
(eds.), 2020, p. 143, see supra note 2; Susan Haack, “Warrant, Causation, and the Atomism of
Evidence Law”, in Episteme, 2008, vol. 5, no. 3, pp. 253-266.
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associative solutions to problems as they arise, which must be endorsed by the
more reflective ‘System 2’ in favour of more complex responses.’”* Moreover,
evaluation of the initial information as a whole seems to conflict with a funda-
mental principle for the evaluation of sources and information, which empha-
sizes the importance of separately evaluating the source’s reliability and the in-
formational credibility.”

Research in neuroscience suggests that an approach where judges have to
rate or assess each piece of evidence separately before assessing the total evi-
dence (rather than just conducting one total assessment) improves decision qual-
ity.” The same could be considered applicable to initial assessments of new in-
formation.

The ambiguity of judgment scales (for example, ‘likely’ or “very likely’, or
‘on a scale of zero to six’) is one of the main sources of level noise, because
matching is crude. Individuals may differ in the interpretation of labels even
when they agree on the substance of the judgment.

Other criticisms on evaluation grids include that:”’

e merely assigning a code is insufficient to address the complexity of the
relevant issues, usually requiring more detailed assessment;

o they are sometimes based on the experience with the source, assuming a
series of previous or ongoing engagements (for example, informant-han-
dling), and less applicable for an investigation when the source is assessed
in relation to a single event;

e assumptions of the highest validity — merely because of the formal status
of the source (like in the above-mentioned Europol model) — are not nec-
essarily appropriate and can affect the weighing of the true value of the
information.

6.8.2.3. Applying Individual ‘Decision Hygiene’
Measures of individual ‘decision hygiene’,”® beneficial for preliminary examin-
ers, include:
o thinking statistically and taking an outside view of the case;
- Instead of focusing firmly on the case at hand and embedding it in a
causal story, it is better to consider the case as part of a reference class

74 Daniel Kahneman, Olivier Sibony and Cas Sunstein, Noise: A Flaw in Human Judgment, Wil-

liam Collins, London, 2021, p. 182.

75 UNODC, 2011, p. 25, see supra note 20.
76 Nils Kolling and Laurence T. Hunt, “Divide and Conquer: Strategic Decision Areas”, in Nature
Neuroscience, 2015, vol. 18, no. 5, pp. 616-618.

Agirre Aranburu, 2020, pp. 173-174, see supra note 17.

78 See Section 3.2.2.2. of Chapter 3.
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hypothesis-consistent information (for example, the suspect was quoted in a pre-
vious investigation), whereas they more critically scrutinize hypothesis-incon-
sistent information (for example, no mention of the person in a previous, similar
investigation).” This poses a risk that criteria used for reliability and credibility
assessments might be applied differently depending on whether the information
is consistent or inconsistent with a case hypothesis.”” Such asymmetrical scep-
ticism is more pronounced in relation to so-called elastic evidence, that is, evi-
dence in relation to which there is a wide range of possible subjective interpre-
tations that can be justified.”® For instance, witness evidence is typically consid-
ered more elastic than DNA evidence.

6.8.3.3. Availability Effect

A large body of studies has demonstrated that when individuals need to make
assessments about uncertain events, they tend to base these estimates on the ease
with which similar events come to mind. The common human tendency to judge
the probability (for example, chance to be prosecuted) or frequency (for exam-
ple, the number of convictions of white-collar criminals) of an event by the ease
with which one can remember or imagine the number of relevant instances of
similar events is called the availability heuristic.”” It is a thinking shortcut in
people make judgments about the likelihood of an event based on how easily a
similar example, instance, or case comes to mind. What is easily remembered
or imagined is estimated to be more frequent or likely than what is not.

In relation to preliminary examination, this means that a reported case
could be more readily considered to indicate fraud or an offence, if it bears re-
semblance to another fraud case that recently appeared in the media and is thus
salient in the mind of the selector.

6.8.3.4. The Representativeness Heuristic

The representativeness (also: resemblance) heuristic is a mental shortcut that
produces judgments about a person, object, or event based on its perceived

96

S

Ibid., p. 483.
97 Ibid., p. 485.

9 Karl Ask, Anna Rebelius and Pér Anders Granhag, “The ‘Elasticity’ of Criminal Evidence: A
Moderator of Investigator Bias”, in Applied Cognitive Psychology, 2008, vol. 22, no. 9, pp.
1245-1259.

Amos Tversky and Daniel Kahneman, “Judgment Under Uncertainty: Heuristics and Biases”,
in Science, 1974, vol. 185, pp. 1124—-1131; Richard J. Heuer, Psychology of Intelligence Anal-
ysis, Central Intelligence Agency, Langley, 1999, p. 147.
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as a cause, and another event as the effect linked to the cause.'’” The same mech-
anisms of story construction might affect the preliminary examination.

In this view, evaluators and investigators form initial impressions quickly,
interpret them as coherent, and assume causal relations and individual responsi-
bility as the key agents. The evidence considered can consequently be distorted,
at least to some extent, to fit initial snap judgments'® and to make the judge feel
confident in his assessment. This is not different from reading an allegation for
the first time. Some people may automatically make it a ‘really serious fraud
case’ or rather a case of someone making false allegations out of an ‘act of re-
venge’. When the constructed story is comprehensively coherent, contains vivid
details, and there are no attractive alternatives,'” the examiner is liable to find
any allegation very credible. This might come at the expense of neglecting miss-
ing information that is relevant for a balanced judgment.

The risk of scenario building is exacerbated because of the saliency of
some information. The term refers to information that catches the attention and
receives more weight (or more attention) than it objectively deserves because of
its vividness. For example, consider the case in which the corporate address of
an organization, suspected of fraud, is located at the same address of the consu-
late of some offshore paradise (without any further indication of relevance).

The point was made before that, persons involved in investigations (here:
the examiner) should not stick to a single story but practice falsification and
consider alternative hypotheses, reflecting on whether another reasonable read-
ing of the information is possible.''” This includes also considering the conse-
quences of the analysis, that is, what if the information is wrong, misleading, or
subject to a different interpretation?

The openness for, and practice of, such alternative hypothesis-testing may
depend on the system of preliminary examination. Story-building or considering
a lead hypothesis can be an integral part of a more preparatory-oriented prelim-
inary examination, where the examiners already suggest venues for investiga-
tion, based on a prioritization of information to increase the plausibility of a
story. When the preliminary examination is conceived of primarily as a mere
filtering of information (gateway model), such story-building will be less prev-
alent.

1

<)

7 Christer Sturmark, The Flame of Reason: Clear Thinking for the Twenty-First Century, Head
of Zeus, London, 2022, p. 117.

Kahneman, Sibony and Sunstein, 2021, p. 173, see supra note 74.
199 1hid., p. 202.
110" See Chapters 1 and 2.
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Finally, the question of how a previous complaint or conviction of the re-
ported wrongdoer should be taken into account is much debated. Studies suggest
that knowledge of a prior conviction increases judgments of the defendant’s
criminal propensity and the perceived chance of guilt. Like ethnicity or socio-
economic background, it is considered to be irrelevant context information that
is legally not supposed to have an impact on charging decisions or verdicts but
probably facilitates the incriminating story construction process. This would
seem to be particularly the case when the prior conviction(s) is (are) similar to
the present offense and when there is not much other evidence available.'"!

6.8.3.6. The Conjunction Fallacy

Another relevant type of judgment bias relates to how people judge the proba-
bility of events based on the detail with which these events are described. In
particular, it has been found that more detailed descriptions of an event can give
rise to higher judged probabilities (here: that a criminal offence took place). This
bias has been termed ‘the conjunction fallacy’''? because it shows that people
erroneously believe that events described in more detail are more probable than
those that are described in less detail. People tend to prefer and feel better in
assessing the credibility of a story (a ‘S1’ informed perception mainly based on
the coherence of a story), rather than judging the probability (a ‘S2’ based sta-
tistical deduction) it actually took place. Combining both simultaneously — the
logic (coherence) of an assertion and its probability — seems outside the scope
of our fallible brain.'"?

Any prediction can be made more believable, even as it becomes less likely, if filled
with internally consistent details. In defiance of logic, the prediction that “A massive
flood somewhere in North America next year, in which more than 1,000 people
drown” was found less likely to occur than “An earthquake in California sometime
next year, causing a flood in which more than 1,000 people drown”.!!4

Likewise, auditors assessed the risk of misstatements in detailed accounts (for
example, ‘investing’, ‘payroll’, ‘insurance’, et cetera) higher than when the accounts
were described in larger categories of bookkeeping (for example, ‘commercial

11" See Susanne M. Schmittat, Birte Englich, Lyane Sautner and Petra Velten, “Alternative Stories
and the Decision to Prosecute: An Applied Approach Against Confirmation Bias in Criminal
Prosecution”, in Psychology, Crime & Law, 2022, vol. 28, no. 6, pp. 608—635, and research
quoted there.

Amos Tversky and Daniel Kahneman, “A Heuristic for Judging Frequency and Probability”,
in Cognitive Psychology, 1973, vol. 5, pp. 207-232; Tversky and Kahneman, 1974, see supra
note 99.

113 Maria Konnikova, Mastermind: How to Think Like Sherlock Holmes, Viking Penguin, New
York, 2012, p. 250.

114 Daniel Kahneman, Thinking, Fast and Slow, Farrar, Straus and Giroux, New York, 2011.
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activities’). Unpacking the large category into several sub-labels lead to a higher
probability assessment of finding misstatements there.!!3

Ilustration 6.7.: The conjunction fallacy.

6.8.3.7. Anchoring

The anchoring bias is the tendency to base final judgements on information ob-
tained early in the decision-making process. Typically, initial exposure to a num-
ber serves as a reference point, influencing subsequent judgments about value,
but the effect has also been described for non-numerical information. The pro-
cess usually occurs outside of the decision maker’s awareness''® and consists of
incremental adjustments from the first implicit or explicit reference point (the
‘anchor’) until reaching the cognitive ‘comfort zone’. Research suggests that
these adjustments are often not sufficient.'"’

The anchoring bias is closely related to confirmation bias and story-build-
ing and considered particularly problematic when selectors or investigators must
assess initial case information. Psycho-legal researchers have demonstrated that
agents who form theories early in an investigation are more likely to dismiss
information that disconfirms their beliefs as less reliable.''®

As PIF investigations pertain to numeric quantities, they are also affected
by numeric anchors, for instance minimal sentences that the law presents or sen-
tences demanded or recommended by prosecutors.'”” Likewise, the amounts
mentioned in a complaint (for example, reported damage) or in a preliminary
examination report (for example, estimated financial damage) may receive dis-
proportionate weight compared to their real merits and continue to be used
throughout the process.

6.9. Concluding Remarks

The preliminary examination is a crucial step in the (pre-) investigative cycle
where an organization decides whether or not it should open an investigation.
As such, this phase primarily involves a legal and factual analytical process

115 Richard G. Brody, John M. Coulter and Alireza Daneshhar, “Auditor Probability Judgments:
Discounting Unspecified Possibilities”, in Theory and Decision, 2003, vol. 54, pp. 85-104.
Tversky and Kahneman, 1974, see supra note 99.

U7 Ibid.
118

116

Ask, Rebelius and Granhag, 2008, see supra note 98.

19 For anchoring effects in adjudication, see Birte Englich and Thomas Mussweiler, “Sentencing
Under Uncertainty: Anchoring Effects in the Courtroom”, in Journal of Applied Social Psy-
chology, 2001, vol. 31, no. 7, p. 1535; Birte Englich, Thomas Mussweiler and Fritz Strack,
“Playing Dice with Criminal Sentences: The Influence of Irrelevant Anchors on Experts’ Ju-
dicial Decision Making”, in Personality and Social Psychology Bulletin, 2006, vol. 32, no. 2,
p. 188.
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aimed at determining whether an investigation should be initiated. Depending
on the applicable legal framework and organizational practices, common fea-
tures of this stage generally include:

» Absence of investigative powers: verifications are conducted to establish
whether the available information reaches the requisite level of seriousness
and satisfies specific statutory criteria, without involving the authority to
carry out investigative measures, especially intrusive ones. However, as
noted above, depending on the legal framework, criminal investigative au-
thorities may already dispose of intrusive powers even during the verifica-
tion of incoming information, as is the case for the EPPO.

» Competence and gravity assessment:. determining the organization’s com-
petence to adjudicate the matter and assessing the severity of the allega-
tions to establish their admissibility. This evaluation is often accompanied
by an assessment of the opportunity to investigate, with the caveat already
laid out regarding criminal frameworks governed by the principles of le-
gality.

» Seriousness of allegations: The seriousness of the allegation is gauged,
based on the reliability of the source and the credibility of the information,
generally necessitating a distinct assessment.

» Source reliability and information credibility: The reliability of the source
typically involves examining their expertise, honesty and authenticity. The
credibility of information can be tested against criteria like completeness,
independent corroboration and whether it supports the conclusions drawn.

» Objective standards: Although a preliminary examination cannot be en-
tirely objective, using standardized scales and organizational protocols that
incorporate multiple perspectives can help reduce inconsistencies.

» Final evaluation: The concluding evaluation often entails a detailed, ana-
lytical review of each piece of information followed by an overarching as-
sessment in the final phases.

» Bias vigilance: Examiners must remain vigilant against inherent biases, in-
cluding the tendency to form narratives, overemphasize striking details,
and succumb to confirmation bias.
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7.1. Introduction

When an investigation is opened, its course is planned, set and steered by the
investigators. They will have to acquire sufficient in-depth knowledge of the
case, understand what is required to confirm or discard the allegations, and de-
velop a strategy and tactics to investigate. The planning and subsequent man-
agement of the investigation is as critical to a fair and effective outcome as much
as it is to the investigative work-process. Questions that will be addressed in this
chapter include: To what depth should the investigation be planned? What is the
role and importance of an investigation plan? What are the different functions
of an investigation plan? And what are the precautions and good practices rele-
vant to the correct deployment of investigation plans?

7.2. The Investigation Plan

In a previous chapter of this volume, the authors proposed that a preliminary
examination should define the contours of the situation that may eventually be
investigated, in particular in terms of its geographical and temporal scope, but
this should not be binding on any future investigation that may derive from it.!
The investigative process evolves with its own findings and, after the investiga-
tion is opened, it is in the hands of the investigators.

When an investigation is opened, the first key questions concern how com-
prehensive and all-embracing the investigation should be, what and how much
evidence should be sought and collected, and how to choose and prioritize the
necessary investigative steps to obtain such evidence. In institutional contexts,

Antonio Angotti is a Fellow of the Centre for International Law Research and Policy (‘CIL-
RAP’) and an attorney at the Bar Association of Florence. Kris Vandenberk is a senior case
analyst at the European Public Prosecutor’s office (‘EPPO’). Julius Dirma is a deputy head
of unit at the European Anti-Fraud Office (‘OLAF’). This chapter is authored in the contribu-
tors’ personal capacity and does not necessarily reflect the views of EPPO, OLAF, CILRAP or
other institutions mentioned therein.

See Chapter 6, referring to Matilde E. Gawronski, “The Legalistic Function of Preliminary
Examinations: Quality Control as a Two-Way Street”, in Morten Bergsmo and Carsten Stahn
(eds.), Quality Control in Preliminary Examination: Volume 1, Torkel Opsahl Academic EPub-
lisher (‘“TOAEP”), Brussels, 2018, p. 182 (https://www.toaep.org/ps-pdf/32-bergsmo-stahn/).
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there also may be questions of budget, staffing and organizational policy, which
should be addressed at this early stage.” The answer to these and other relevant
questions at the start of the investigation can be integrated into an ‘investigation
plan’ or ‘investigation work plan’.

Investigation plans are strategic documents that spell out the objectives of
an investigation and the means to attain them, often adopted at the investiga-
tion’s very beginning and focusing on case assessment, planning, management
and reporting (or monitoring). These functions are performed by means of a
written outline of factual hypotheses and legal requirements relevant to what the
investigation aims to prove,’ a list of the main investigative steps that must be
taken in order to reach the goals of the investigation, and a schedule that assigns
the responsibility for the implementation of each step within the investigative
team, to ensure the goals of the investigation are met efficiently.

Investigation plans are an important tool to enhance the quality of the in-
vestigation. They provide a structured approach to conducting an effective in-
vestigation and are hence recognized as a best practice,’ in particular for fact-
rich cases.’ They allow stakeholders to:

o focus the work of the investigation team and management on meeting the
agreed objectives;’

e set a reasonable timeframe, and assess whether the direction of an investi-
gation has changed;

e ensure that an investigation meets the principles and standards of inde-
pendence and objectivity;’ and

For instance, the risk of waste of resources can be greatly mitigated by adopting an investiga-
tion plan, see European Court of Auditors, Special Report No. 1/2005 concerning the manage-
ment of the European Anti-Fraud Office (‘OLAF”), together with the European Commission’s
replies, 18 August 2005, para. 22.

3 See National Police Directorate of Norway, “Guidelines for Investigation Plans Version 1.0”,
2017, quoted in Alf Butenschen Skre, “Investigation Plans as a Tool for Managing Investiga-
tions in Norway”, in Xabier Agirre Aranburu, Morten Bergsmo, Simon De Smet and Carsten
Stahn (eds.), Quality Control in Criminal Investigation, TOAEP, Brussels, 2020, p. 888
(https://www.toaep.org/ps-pdf/38-qcci/).

4 Markus Eikel, “Investigation Plans in International Criminal Investigations: The Example of
the ICC Office of the Prosecutor”, in Agirre, Bergsmo, De Smet and Stahn (eds.), 2020, p. 801,
see supra note 3.

5 Antonio Angotti, “Investigation Plans in the Draft Regulations of the ICC Office of the Prose-
cutor: An Italian Perspective”, in Agirre, Bergsmo, De Smet and Stahn (eds.), 2020, p. 832, see
supra note 3.

¢ OLAF Supervisory Committee, “Analysis of OLAF Investigations Lasting More Than 36
Months in 2019, Opinion 5/2021, December 2021, p. 19 (‘SC Opinion 5/2021°).

7 Conference of International Investigators, “General Principles for Scoping and Planning”, May

2021 (‘CII 2021).
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e give due consideration to the foreseeable costs and risks entailed by the
investigation, as applicable to the situation and the institutional priorities.
More generally, investigation plans help with some of the typical chal-

lenges of an investigation, such as the lack of overview of information, unclear
formulation of responsibilities or liabilities,® or the haphazard collection of (too
much) evidence.’

A marked advantage of adopting investigation plans is that they are tailored
to the needs and reality of an individual investigation. Solutions which are ap-
plicable office-wide, or even throughout an institution (such as directives, cir-
culars or protocols) may make for more uniform investigative approaches and
enable better monitoring, but they cannot replace the tailored functions that in-
vestigation plans perform.'’ Moreover, the preparation of an investigation plan
pushes the investigative team to reflect upon and agree on the implementation
of a formulated plan ex ante, which has been argued to be a more efficient ap-
proach compared to scrutinize ex post whether the ideal investigative avenues
have been pursued.'' However, one should not exclude the latter approach,
which often yields useful insights for organizations and investigators.

Investigation plans are not specific to one type of investigative work. They
are an essential tool for all types of evidence-, fact- and law-based investigations,
but can be particularly important in specific cases. For example, this is true for
fact-rich, trans-national cases involving international investigative teams,'? re-
gardless of whether they investigate a crime or an administrative irregularity.

7.3. Functions of the Investigation Plan
7.3.1. Overview

In order to be efficient, an investigation plan should be comprehensive and thor-
ough enough to provide clear direction, but also flexible and able to respond to
evolving, and sometimes unanticipated, demands. The general purpose of an

This chapter uses the terms ‘responsibility’ and ‘liability” interchangeably, as the investigations
relevant to this publication may be concerned with both the wider meaning of responsibility
and the narrower notion of legal liability (that is, the obligation to account for one’s own ac-
tions, including accepting a possible sanction, see “Legal Liability”, Cambridge English Dic-
tionary).

See the discussion on investigative bottlenecks in Morten Bergsmo, “Towards a Culture of
Quality Control in Criminal Investigation”, Policy Brief Series No. 94 (2019), TOAEP, Brus-
sels, 2019, pp. 2-3 (http://www.toaep.org/pbs-pdf/94-bergsmo/).

Angotti, 2020, p. 840, see supra note 5.

' Ibid., 2020, p. 849.

12 Ibid., 2020, p. 847.

10
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investigation plan is to help advance the investigative process in a methodical,
efficient and expeditious manner.

Key elements that should be developed, discussed and agreed upon prior
to the start of any substantive investigative activity include:

o fundamental questions, that is, questions that the investigation will hope-
fully be able to answer through the collection of credible and reliable evi-
dence;

o the legal framework, including theories of liability, possible irregularities
and crimes alleged to have been committed and their legal constitutive el-
ements or requirements;

e primary investigative avenues, such as summaries of what is presently
known, people whose activities will be examined, potential witnesses and
evidence, including documentary;

¢ asummary of investigative tasks to be undertaken;

o the resources to be deployed to conduct the investigative activities (includ-
ing their roles, responsibilities and reporting lines), details on specialized
staff members, language or interpretation requirements, service providers,
information to external stakeholders, involvement of other offices and in-
stitutions and equipment;

e potential risks and obstacles; and

e atimeline, keeping track of the duration of a case."

This combination of separate but interlinked objectives of oversight, strat-
egy and monitoring'* can be broken down into four major functions of the in-
vestigation plan:'®

a) case assessment, to demonstrate a thorough understanding of the investi-
gative setting and content, to acknowledge the challenges and to clarify
the objectives of the investigation;

b) planning, to propose an approach to evidence collection and investigative

avenues;

¢) investigation management (for example, leading and associated roles, re-

sources, support internal or external experts); and

d) reporting and monitoring.

The investigation plan best complies with its role as a quality-control tool
if all functions are adequately addressed.'® The plan should strive to strike a

13 See Carsten Stahn, “From Preliminary Examination to Investigation”, in Agirre, Bergsmo, De
Smet and Stahn (eds.), 2020, p. 61, see supra note 3.

14 Angotti, 2020, p. 821, see supra note 5.
15 Eikel, 2020, pp. 801-808, see supra note 4.
16 Ihid., pp. 819-820.
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balance between serving more managerial concerns (such as the duration of
cases) and quality enhancement.!”

/ L
« Reporting lines and
timing;
* review and remedial
action.

~

« Case chronology;
« key questions;

« (case hypothesis);
* legal framework.

* Roles and tasks;
* resources;

* cooperation;

* timing.

.

CASE
MONITORING ASSESSMENT
CASE
MANAGEMENT PLANNING

* Investigative strategy
and focus;

« investigative priorities;
« evidence collection
plan.

Hlustration 7.1.: Functions and sections of the investigation plan.

17 OLAF’s investigation plans (‘initial work plans’) are mainly a tool to monitor and control the
duration of cases. Stemming from the legal obligation to “conduct its investigations continu-
ously over a period which must be proportionate to the circumstances and complexity of the
case” (Article 7(5) ‘OLAF Regulation’, Consolidated text of Regulation (EU, EURATOM) No.
883/2013 of the European Parliament and of the Council of 11 September 2013 concerning
investigations conducted by the European Anti-Fraud Office (OLAF) and repealing Regulation
(EC) No. 1073/1999 of the European Parliament and of the Council and Council Regulation
(Euratom) No. 1074/1999 (https://www.legal-tools.org/doc/6f0ede/)), the established practices
during the past years and spurred by opinions of its Supervisory Committee, OLAF readopted
the principle of ‘work plans’ in its internal investigative guidelines in October 2021 (Guidelines
on Investigation Procedures for OLAF Staff, 11 October 2021 (‘GIP’) (https://www.legal-
tools.org/doc/tgfdldc7/)). According to the Supervisory Committee, the purpose of these work
plans is to: (i) focus the work of the investigation team and management on meeting the agreed
objectives; (ii) set a reasonable timeframe for the investigation and allocate appropriate re-
sources to this end; and (iii) ensure there is a framework for managers to identify any undue
delays that need to be addressed, to assess whether the direction of the investigation has
changed from the initial assessment and whether the investigation should be discontinued (see
SC Opinion 5/2021, supra note 6).
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7.3.2. Case Assessment

7.3.2.1. Fundamental Questions

As a key starting point, investigation plans typically have an introductory sec-
tion which includes the assessment of the case under investigation. This can
build on the preliminary examination in the proceedings, but it is good practice
for the investigative team to perform its own analysis, even if only to become
better acquainted with the allegations and background of the case.

Case assessment can help identifying, from the outset, the fundamental
questions that the investigation will hopefully answer through the collection of
credible and reliable evidence. Without such guidance, there is a risk that inves-
tigative efforts will lack the necessary focus to identify and collect the required
evidence effectively and efficiently.

In a criminal case, the investigation must prove that a certain event or a
certain state of affairs, which is forbidden by the law, has been caused by the
suspected person’s conduct, and that this conduct was accompanied by a pre-
scribed mental state. Fundamental questions include:

What is the relevant background or context of the case?

Who are the suspects and (possible) accomplices?

Which offences are suspected to have been committed?

What are the constitutive elements of these offences?

What are the ancillary offences, if any?

What evidence is needed to prove the constitutive elements of the offences
(including, in a criminal case, evidence needed to establish mens rea) and
their responsibility?

Answering these fundamental questions helps to define the exact scope of
the case and establishes clear objectives, within the parameters set by the alle-
gations under investigation.

7.3.2.2. Legal Framework

Investigation plans are most effective when aligned with the legal case assess-
ment, which ensures the investigative strategy, objectives and activities directly
fulfil the identified legal requirements and enable targeted and properly priori-
tized collection of evidence.'® This entails a legal preview of substantial and
procedural issues.

Through offence recognition, the investigators will consider the different
possible legal qualifications for the reported facts, and begin to assemble an
(mental) inventory of the evidence that will be required to support the claim that
the recognized offence(s) have been committed. For example, can the

18 Eikel, 2020, pp. 819-820, see supra note 15.
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information available at the beginning indicate corruption, price fixing, bid rig-
ging or (just) market division?' The investigators should ask themselves
whether the reported facts might be indicative of a bribery, kickbacks or a con-
flict of interest, and if so, whether such facts, if true, constitute a sanctionable
case of corruption.”’ The investigators will have to consider all these hypotheses,
reflect on what the actual constitutive elements are for the suspected criminal
offences and on what evidence is required.

Comprehending the specific legal requirements and maintaining an over-
view of information, facts and evidence already at the start of an investigation
is an important requirement, as insufficient understanding of such complexity
can affect the quality of justice delivered further down the line.

In criminal investigations, offence recognition can entail an early reflection
about possible charges, closely related to the evidence that must be sought.?!
Offence recognition can guide an investigation while being shaped by its results.
As evidence is progressively collected and reviewed, it may also point the in-
vestigation towards different or more refined avenues. An investigation plan
needs to clearly set out the requirements to be proven for each charge or accu-
sation, as defined in the relevant legal or regulatory framework: “The process of

19 For example, see United Nations (‘UN’), Department of Management Strategy, Policy and
Compliance, Fraud and Corruption Awareness: A Handbook for Staff, 2022, pp. 28-29 and 32,
which distinguishes three types of collusive agreements, described as occurrences when there
is a secret combination, conspiracy or concert of action between two or more persons for fraud-
ulent or deceitful purposes:

e price-fixing: involving an agreement among competitors to manipulate prices;

e bid-rigging: involving an agreement among competitors on which firm will submit the
winning bid,;

e market division: agreements whereby competitors divide markets among themselves.

20" For example, the same 2022 UN handbook on Fraud and Corruption Awareness (ibid., pp. 3

and 33), makes three distinctions:

e corruption: any act or omission that misuses official authority or that seeks to influence
the misuse of official authority in order to obtain an undue benefit for oneself or a third
party;

e bribery: the offering, giving, receiving or soliciting of anything of value to influence ac-
tion as an official or in the discharge of legal or public duty;

e kickbacks: the exchange of something of value for preferential treatment.

Interestingly, the set of indicators for the aforementioned shortcomings and for conflict of
interest are the same.

21 A charge is considered here as the decision (of the prosecutor) to formally notify to a (where
applicable, natural or legal) person a statement of facts and circumstances (including the time
and place of the alleged crimes) and a legal characterization of these facts, against which the
accused persons will have to defend themselves. See Gilbert Bitti, “Quality Control in Case
Preparation and the Role of the International Criminal Court”, in Agirre, Bergsmo, De Smet
and Stahn (eds.), 2020, p. 927, see supra note 3.
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articulating and discussing possible charges guides fact-finders and reviewers
towards constantly asking questions that are relevant to formulating tentative
charging hypotheses”.** Formulating tentative discharging hypotheses also
helps preventing tunnel vision (see Section 7.3.2.3. below).

This reflection should include recognizing the evidence and fact patterns
that constitute ancillary offences (for example, forgery)* and forms of sanction-
able behaviour other than commission (such as membership of a criminal organ-
ization, complicity, conspiracy, attempt, aiding and counselling).

The question of to what extent the preliminary examination is binding or
guiding for the first investigation plan is likewise relevant. Preliminary exami-
nation is — even in its ‘gateway’ conception** — not simply an account of suspi-
cions or allegations of crime, but a selective assessment of those allegations
which meet the standards applicable to the preliminary examination. Accord-
ingly, a preliminary examination will not necessarily be a reliable guide to the
contours of the subsequent investigation. Frequently, there may be alleged (or
even unknown) crimes which cannot be substantiated to the required standard
in the preliminary examination stage, but which can be established by further
investigative activities.” This can require a modification of the scope of the in-
vestigation, in addition to updating the investigation plan as new avenues and
possibilities are uncovered by the team’s work (see also Section 7.4.4.).

Depending on the legal setting, the purpose of an investigation may not be
finding ‘the one truth’ (that is, what happened), but rather to (only) find out
whether the alleged offences have been committed.

From a procedural standpoint, some methods for obtaining evidence, such
as wiretapping, may be available only in the case of certain suspected offences,
while others may require meeting proportionality, necessity, or subsidiarity
standards. This reinforces the need to perform a legal assessment early in the
process and is related to the management function (see Section 7.3.4.).

22 Angotti, 2020, p. 830, see supra note 5.

23 See ‘inextricably linked offences’ in Article 22(3) and Recital 54 of the ‘EPPO Regulation’
(Council Regulation (EU) No. 2017/1939 of 12 October 2017 implementing enhanced coop-
eration on the establishment of the European Public Prosecutor’s Office (‘the EPPO”)
(https://www.legal-tools.org/doc/plfszr14/)).

24 See Section 6.7. of Chapter 6.

25 Matthew Cross, “The Standard of Proof in Preliminary Examinations”, in Morten Bergsmo

and Carsten Stahn (eds.), Quality Control in Preliminary Examination: Volume 2, TOAEP,
Brussels, 2018, pp. 216217 (https://www.toaep.org/ps-pdf/33-bergsmo-stahn/).
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7.3.2.3. Case Hypothesis

Various manuals and articles on investigations propose that investigators de-
velop a case hypothesis, or case theory,?® at the start of any investigation.?” In
this view, the investigation plan should contain hypotheses that are coherent
with the available information and facts collected thus far which appear relevant
to the investigation.”® Some go as far as proposing that refusing to have hypoth-
eses guide the investigation would be accepting coincidence as a master.”’

Investigation theorists propose that an investigation starts in a state of en-
tropy,*® in which all hypotheses and options are open, and that investigators
should advance the investigation by,

a) first, developing hypotheses about what happened based on their findings,
without considering possibility or probability at this stage®” (this is called
abduction: searching for the causes of the observed effects);

b) subsequently, testing such hypotheses with validation and further inquiries
(the process of deduction: ‘if this hypothesis is true, than we should find
X’ (from cause to expected effects));

26 A hypothesis (a Greek word meaning ‘guess’) is an uncertain claim presented on its own. It

differs from a theory, a term used to describe a set of inter-related ideas that explain a specific
event or a general set of phenomena. See Christer Sturmark, The Flame of Reason: Clear
Thinking for the Twventy-First Century, Head of Zeus, London, 2022, p. 67.

See, for example, Simon Baechler et al., “Un modéle continu, non linéaire et collaboratif de
I’enquéte”, in Criminologie, 2020, vol. 53, no. 2, pp. 43-76; Guillaume Louis, “Enquéte
policiére et techniques d’enquéte: un regard scientifique”, in Criminologie, 2021, vol. 53, no.
2, p. 6 ; Kim Rossmo, “Anatomie d’une enquéte criminelle”, in Criminologie, 2020, vol. 53,
no. 2, pp. 17-42; Ivar Fahsing, “Beyond Reasonable Doubt: How to Think Like an Expert
Detective”, in Paulo Barbosa Marques and Mauro Paulino (eds.), Police Psychology, Elsevier
Academic Press, 2022, p. 270.

For guidelines to create hypotheses in investigation plans, see Eivind Kolflaath, quoted in Bu-
tenschon Skre, 2020, p. 898, see supra note 3.

27

28

29 In the original version: “Refuser de prendre I’hypothése pour guide est se condamner a prendre

le hasard pour maitre”, Gustave Le Bon, Hier et demain. Pensées bréves, Ernest Flammarion,

Paris, 1918.

Scientific term historically most used in physics, applied to the field of investigations by

Baechler et al., 2020, p. 48, see supra note 27, and referring to a state of disorder, chaos and

uncertainty.

31 See ibid., p. 49; Carol E. Cleland, “Methodological and Epistemic Differences Between His-
torical and Experimental Science”, in Philosophy of Science, 2002, vol. 69, no. 3, pp. 474-496;
Louis, 2021, see supra note 27.

30

32 In practice, the number of working hypotheses can be reduced by eliminating those below a

certain threshold of probability, to avoid cognitive load. See the technique of ‘Analysis of
Competing Hypotheses’ developed by Richard J. Heuer, Psychology of Intelligence Analysis,
Central Intelligence Agency, Langley, 1999.
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c¢) finally, to reconstruct the past and propose a working narrative, to be pur-
sued by the prosecutor and consolidated by the judge at a later stage.
Such hypothetical-deductive reasoning would operate in a format of dual
processing of information, as the abductive selection of hypotheses (the best
hypothesis) would occur almost automatically (System 1), to be complemented
by a retroactive reasoning phase to select the most probable theory.*® Depending
on the results of the investigation and the available evidence, the theory’s be-
lievability will be either strengthened or weakened.

~
* Hypotheses development;

« regardless of possibility or probability judgments;

+ from effect to cause reasoning (what could be the cause of what
ABDUCTION |  we observe?).
J

\

* Validation of the different hypotheses;

* from cause to effect-reasoning (if that is the case, one would
expect to find this).

DEDUCTION

* Leading hypothesis;

WORKING | requires further validation and eventually consolidation.

NARRATIVE

Illustration 7.2.: From abduction to deduction.

It can be argued that theory-development and the identification of (com-
peting) hypotheses are less important for PIF investigations® compared to other
kinds of investigations, which typically identify the potential offences at the start
and develop different theories and hypotheses to identify and validate

33 Louis refers to an operation of ‘rational instinct’. See Louis, 2021, p. 5, and references quoted
there, supra note 27.

34 The notion of ‘PIF crimes’ refers to crimes against the financial interests of the European Union
(‘protection des intéréts financiers’), pursuant to its Directive (EU) No. 2017/1371 of the Eu-
ropean Parliament and of the Council of 5 July 2017 on the fight against fraud to the Union’s
financial interests by means of criminal law (https://www.legal-tools.org/doc/31sm7y4u/).
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information indicating specific perpetrators. By contrast, PIF investigations typ-
ically start with a known (alleged) perpetrator, but face the challenge of proving
an offence and demonstrating guilty intent.

Moreover, hypothesis-building carries a risk of tunnel vision.>> More than
a century ago, forensic scientists already warned about the risks of confirmation
bias and tunnel vision when they wrote that “[t]here must be no hypothesis at
the commencement, and the examiner must depend wholly on what is seen,
leaving out of consideration all suggestions or hints from interested parties”.*

Whilst avoiding tunnel vision, PIF investigators should not only consider
alternative hypotheses and scenarios, but also endeavour to falsify the most sa-
lient theories.’” An investigation plan can, for example, envisage as a testable
hypothesis that the reported events are either an irregularity or a fraud, and thus
identify investigative steps that would indicate or counter-indicate both options.

7.3.3. Planning
7.3.3.1. Principles

Arguably, the most important function of the investigation plan is to strategically
plan and prepare for the foreseeable needs and steps of the investigation.

This starts with defining the objectives of the investigation, that is, the
question ‘what are we trying to prove?’. Having an offence in mind, the inves-
tigators should focus on the desired results to guide their thinking and investi-
gative actions. If we know where we are going (for example, proving fraud or,
rather, irregularity) and the results we are aiming for, we will know how to pri-
oritize our actions in order to reach those results. This mental mapping includes
the range of powers and authorities to be used, and provides a reasonable and
justifiable explanation of how and why a certain course of action was chosen.
This is not an easy task. As humans, we tend to fail to see our errors of omission
in comprehension and classification because we lack the knowledge base that is
necessary to recognize things outside our ken.*®

35 See Sections 1.4. of Chapter 1 and 4.6. of Chapter 4.

36 William E. Hagan, A Treatise on Disputed Handwriting and the Determination of Genuine
From Forged Signatures, Banks & Brothers, New York, 1894, p. 82.

See, for example, Moa Lidén, “Confirmation Bias in Investigations of Core International
Crimes: Risk Factors and Quality Control Techniques”, in Agirre, Bergsmo, De Smet and Stahn
(eds.), 2020, p. 524, see supra note 3.

Kaidi Wu and David Dunning, “Hypocognition: Making Sense of the Landscape Beyond One’s
Conceptual Reach”, in Research of General Psychology, 2018, vol. 22, no. 1, p. 28. See also
Nederlands Financieel Forensich Instituut (Dutch Financial Forensic Institute), Hypocognition
van accountants en andere professionals (Hypocognition of Accountants and Other Profes-
sionals), 2018.

37

38

Publication Series No. 39 (2025) — page 151



Quality Control in Fraud and Corruption Investigations

Planning for the investigation phase normally considers the following

broad work-categories, as part of the drafting of the investigation plan:*’

e collection and preservation of evidence;

e prioritization and approach to investigative avenues (including time frame,
relevant actions and planned tasks);
witness interviews;
collection and archival of non-evidentiary documents and information;
access to records;
resources and support needed (for example, digital forensics, interpretation,
co-operation in logistics);

e critical or essential deadlines (including statute of limitations, where appli-

cable, or notifications to stakeholders);

e potential risks and obstacles.

These categories are not exhaustive: the workplan must be tailored to the
specific circumstances of each investigation and kept flexible, so that adjust-
ments can be made as changes arise and any new information is discovered.*’
The investigation plan is, therefore, a collection of assessments that attempt to
anticipate the investigative process.

7.3.3.2. Investigative Strategy
Based on the assessment of the case and the available investigative options, the
team should develop an overall investigative strategy, built on objectives de-
fined for the case and the legal elements requiring further evidence. This strat-
egy and contingent action should match the scope of the investigative mandate.
Following this strategy, the investigation plan will identify concrete inves-
tigative and analytical priorities. For each of the identified priorities, the plan
will provide specific information on the investigative activities the team intends
to undertake, including the types of evidence to collect (such as interviews of
certain witnesses or the collection of specific documents).
Important points to consider include to:*'

o conduct a comprehensive investigation from the outset and identify the ex-
act factual contours of the case;

3 United Nations Office of Internal Oversight Services, OIOS Investigations Manual, p. 42
(‘OI0S”).
40 See below Section 7.4.4. on dynamic investigation plans.

41" Eleni Chaitidou, “The Judiciary and Enhancement of the Classification of Alleged Conduct”,
in Agirre, Bergsmo, De Smet and Stahn (eds.), 2020, p. 992, see supra note 3.
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e collect relevant evidence of sufficient probative value during the investi-
gation, with a view to providing a solid basis for a future judicial assess-
ment against the applicable evidentiary thresholds;

e be aware that pursuing “narrower but stronger cases” may increase the
“speed, efficiency and effectiveness of investigations and prosecution”;

e assess whether the investigation satisfies the requirements to bring the case
forward, or if it should be prolonged until they are met;

e commence to build up the analysis of the evidence on a continuous basis
already at the investigation stage, applying exacting standards;

o prefer the use of law-driven analysis tools over fact-driven ones. Of es-
sence is not whether a particular factual allegation has been proven by a
high number of pieces of evidence, but rather if the particular factual alle-
gation, as proven by the available evidence, fulfils the legal elements of the
crimes and the required forms of criminal responsibility;

o critically review the classification of alleged conduct and pursue the clas-
sification of crimes or forms of criminal responsibility that are squarely
supported by the evidence;

o remember that quality beats quantity: for example, criminal proceedings
involving the prosecution of PIF crimes might generate voluminous evi-
dence which is difficult to handle — sometimes, ‘less is more’.

In complex, cross-border investigations, identifying the custodians of rel-
evant documents and data, anticipating and avoiding deletion tactics, and gath-
ering the evidence in due form, are substantial and crucial undertakings in them-
selves. Having in mind that the investigative team can be held accountable for
its strategic and tactical choices at the start of the investigation, this should en-
courage exploratory reasoning and better decision-making.** Good strategic and
tactical decisions can be tested against parameters of:*’

a) utility: a determination to what extent the envisaged results are preferable
in terms of the investigation’s objectives and expected additional infor-
mation yield. This assessment should take into account all possible conse-
quences and impact of the decision, including considerations of (financial
and human) resources, risks and irreversibility;

4 Jennifer S. Lerner and Philip E. Tetlock, “Bridging Individual, Interpersonal, and Institutional
Approaches to Judgment and Decision-Making: The Impact of Accountability on Cognitive
Bias”, in Sandra L. Schneider and James Shanteau (eds.), Emerging Perspectives on Judgment
and Decision Research, Cambridge Series on Judgment and Decision Making, Cambridge Uni-
versity Press, 2003, pp. 431-457.

43 Baechler et al., 2020, p. 55-58, see supra note 27.
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b) credibility: an assessment of the ability to reduce false positives (for ex-
ample, reducing the selection of suspects to avoid diluting suspicions of
fraud and avoiding ‘fishing expeditions’);

c) integrity:* the professionalism and ethical standards of the investigators,
such as performance of their duties without personal biases, which in turn
influences evidentiary integrity (the ability to reduce false negatives, for
example, copying entire email correspondence to enable full view of the
responsibilities, rather than being too selective upfront);

d) timing; and

e) flexibility.

Experienced criminals can be masterful at coming up with alternate expla-
nations of their involvement in events, so it is sometimes helpful for investiga-
tors to consider if the fabrication of an alternate explanation is possible. If an
alternate explanation or other counter-strategies can be anticipated, this can also
be considered in the investigative plan.*’ Additional investigation can some-
times confirm or challenge the (un)true aspects of the alternate possibilities.

7.3.3.3. Collection Plans

The investigation plan should preliminarily indicate the main categories and the
amount of evidence that is likely to be required to prove the possible charges.
Knowing in advance which kind of evidence is needed can greatly facilitate
meeting evidentiary thresholds, and fosters co-ordination among analysts, in-
vestigators, prosecutors, and (where applicable) investigative judges.

Effective collection management will identify*® (a) what precisely needs to
be collected; (b) how these needs might best be met in a timely manner; (c) the
remaining evidentiary gaps as they appear during the course of an investigation;
and (d) the filling of these gaps.

In realizing these objectives, effective evidence collection management
will concomitantly ensure the avoidance of over-collection.’

An evidence collection plan can be integrated in, or be an addition to, the
investigation plan. The undertaking of evidence collection activities on the basis

4 “Integrity’ in the international criminal law discourse is normally understood as referring to

personal integrity (see, for example, Morten Bergsmo and Viviane E. Dittrich (eds.), Integrity
in International Justice, Torkel Opsahl Academic EPublisher, 2020 (https://www.toaep.org/

nas-pdf/4-bergsmo-dittrich/). We use the term here in relation to its evidence-related dimension.

4 The investigation plan of the ICC includes an anticipation of exonerating information and

likely defence theories (see Eikel, 2000, p. 814).

Ewan Brown and William H. Wiley, “International Criminal Investigative Collection Planning,
Collection Management and Evidence Review”, in Agirre, Bergsmo, De Smet and Stahn (eds.),
2020, p. 553, see supra note 3.

Ibid., p. 553; see also Bergsmo, 2019, p. 3, point 3.6, supra note 9.

46

47
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of such plan can avoid the diversion of finite investigative resources from more
pressing evidentiary requirements and burying the investigative team in super-
fluous information.*® There is no fixed format for a crime base collection plan;
such documents are organic in nature in that they are subject to ongoing amend-
ment in accordance with the findings of the investigation as the latter evolves.*
There are, however, three distinct components of collection management:> (a)
requirement management; (b) mission management; and (c) asset management.

Requirement management is the most essential of the three subfields of
collection management and, arguably, the most relevant to PIF investigations.
In particular, requirement management determines which information needs to
be acquired and its deadlines.

Mission management sets out plans for the direct tasking of sources.

Asset management deals with the execution of specific collection and ex-
ploitation tasks. For financial investigations, for instance, the collection plan
should consider both obtaining evidence on the predicate crimes and tracing and
freezing the assets of identified suspects.”’

Collection management should not be confused with data (or evidence)
management, which refers to (software) systems to collect and preserve evi-
dence in respect to the chain of evidence.

Whereas adopting a collection plan pushes the investigative team to con-
template and develop a road map to secure the required evidence, it does not by
itself guarantee sufficient evidence gathering. Limitations may stem from criti-
cal internal and external factors, including co-operation with external partners,
security, protection, available resources and available investigative tools. It
should also be noted that, whereas the alleged crimes themselves are sometimes
compelling and visible, they can often be the easiest part of evidentiary work.
Securing evidence of personal liability typically requires the most challenging
of collection plans.>

Another great challenge for fact-finders is to know the full extent of the
theoretically relevant evidence. Compiling a comprehensive evidential dataset
requires careful surveying of the theoretical totality of the evidence in light of
all plausible hypotheses of the case. This is an iferative process: as more

4 Brown and Wiley, 2020, pp. 536-537, see supra note 46.
© Ibid., p. 537.

0 Ipid., p. 555.

1 See, for example, Bitti, 2020, pp. 917-918, supra note 21.

52 Andrew T. Caley, “Constraints and Quality Control in Preliminary Examination: Critical Les-

sons Learned from the ICTY, the ICC, the ECCC and the United Kingdom”, in Bergsmo and
Stahn (eds.), 2018, p. 62, see supra note 1. See also Chapter 10 of this volume for an explora-
tion on how to best prove guilty intent.
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evidence is found, new hypotheses may become plausible and old ones may be
abandoned. In many cases, predicting the existence of evidence is speculative.
Much depends on the details of the propositions under consideration. For exam-
ple, if the proposition to be proven is that two persons entered into a common
plan to do a certain deed (as is the case for corruption), they may have reached
this agreement in many different ways. For example, there may or may not be a
document containing the plan; the two persons may have met or they may have
negotiated through intermediaries; any meeting during which the plan was dis-
cussed may have been attended by other individuals (potential witnesses) or not,
et cetera, in each case outlining what evidence can be expected to exist.

If fact-finders have no idea about how the plan came into existence, they
cannot make a reasonable estimation about the relevant evidential dataset. If the
correct explanation of how the plan came into being involves a scenario that the
fact-finders do not even contemplate, they may not even realize that there is a
gap in the evidential dataset. Thus, it is far from difficult to imagine situations
where fact-finders do not know about the existence of evidence, without being
aware of their own ignorance. These are the infamous ‘facts we don’t know we
don’t know’.

Instead of starting to investigate in all di-
rections, without any planning or priorities,
it is better practice to think about what you
want to (dis)prove in your case from the
start, and identify where and how the rele-
vant evidence could be found.

This prevents you from — like the Texas
sharpshooter — collecting your widespread
and incoherent findings (bullet holes) to
come to some investigative conclusion
(target zone) ex post, ultimately by coinci-
dence.

Ilustration 7.3: The Texas sharpshooter fallacy.

7.3.4. Investigation Management
7.3.4.1. Overview

An investigation plan is an important tool to guide the teams and manage inves-
tigations, in particular “to focus the work of the investigation team and manage-
ment on meeting the agreed objectives” and employ the investigation plan “as a
framework for managers to identify any undue delays that need to be addressed,
to assess whether the direction of the investigation has changed from the initial
assessment and whether the investigation should be discontinued”.’> Among

33 SC Opinion No 5/2021, para. 61, see supra note 6.
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other matters, the management function of investigation plans is concerned
with:™*

o the establishment of the overall direction of a case;
the tasking of investigators;
the work of team analysts, language and support staff;
the general monitoring and direction of the collection effort;
mission planning and execution;
security and witness-protection issues, including whistle-blower protection
where applicable;
¢ the interactions between the investigation and the wider institutional prior-
ities;
e personnel-management and logistics issues;
e co-operation of and collaboration with other institutions or bodies, when
required; and
e matters of policy.

Other matters that concern investigation management are the potential
risks or obstacles that may negatively impact the investigation, such as conflicts
of interest, security concerns, privileges and immunities, travel restrictions, po-
tential evidence destruction, confidentiality arrangements, and cross-border in-
vestigations, to mention a few.>

7.3.4.2. Allocating Resources and Staff

An initial management function of the investigation plan is the definition of the
resource requirements for the team. For example, what are the projected needs
in terms of investigators and their required competencies to conduct online or
financial investigations? What other internal staff are necessary? These ques-
tions necessarily imply previous assessments of the work that needs to be done,
which is itself beneficial for planning logistics and staffing. Having the right
resources prepared and on notice beforehand can save significant time, com-
pared to reacting when the needs arise. If the need to understand an uncommon
language arises, for instance, hiring or seconding an interpreter might take
weeks or months.

Investigative bodies with a limited budget must plan beforehand in order
to prioritize what to expend and, if they manage more than one case at a time,
in which investigation. There can also be budgetary requirements that demand
more or less detailed authorizations, which further warrant planning ahead. Stra-
tegically planning helps ensure efficient use of the allocated budget.

3% Brown and Wiley, 2020, p. 553, see supra note 46.
35 See CII 2021, supra note 7.
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7.3.4.3. Co-operation and Co-ordination

A second major aspect of management is the identification of the support that is
required from other institutions or bodies, where co-operation and co-ordination
are relevant. Some investigative bodies must follow regulatory or hierarchical
requirements on matters of co-operation, which take more time if the procedures
are not initiated early. For example, sharing evidence secured by a national ju-
risdiction often has specific legal requirements that must be met. This is also the
case when staff must be seconded by other institutions.

7.3.4.4. Common Understanding and Knowledge Sharing

A third management function of the investigation plan is establishing a shared
framework. The process of drafting an investigation plan provides an oppor-
tunity for the whole case team to take stock and develop a common understand-
ing of where the investigation stands and what the required next steps are. This
practice offers the concerned teams a space to exchange their views and agree
with the other teams working on the investigation. Furthermore, the process cre-
ates a knowledge base which facilitates the inclusion of new team members or
external co-operators.

7.3.5. Reporting and Monitoring

While the investigation plan fulfils an important role within the investigation
cycle, it does not stand in isolation. It also serves as the overarching umbrella to
bring together the individual investigative activities that have been initiated and
ensures that they comply with the overall investigative strategy and objectives.
In the investigation plan, the team will justify its decisions and allow for (possi-
bly external) review® of the proper implementation of the plan.”’ Investigation
plans®® are thus an important contribution to maintain an overview of infor-
mation, primarily in terms of capturing investigative strategies and decisions,
but also for creating a historical record for the investigation.>

36 The review can involve office members tasked with other aspects of the case, for example the

prosecuting team charged with the trials subsequent to the investigation. For a proposal to
involve the defence counsel in the preparation of an investigation plan to ensure that early
preservation of exonerating evidence is thoroughly pursued, see Bitti, 2020, p. 920, supra note
21.

7 Ibid., pp. 917-919.

38 In addition to dedicated investigation plans, the statutory reporting duties to OLAF’s Supervi-
sory Committee (see Article 7(8) of the OLAF Regulation, see supra note 17) may also be
considered as a supervision tool covering every investigative step envisaged and where possi-
ble, a timetable for each step, thus, forming an integral part of investigation planning.

3 Eikel, 2020, pp. 819-820, see supra note 4. See also the ‘overview of information’ issue dis-
cussed in Bergsmo, 2019, p. 2, supra note 9.

Publication Series No. 39 (2025) — page 158



7. Investigation Plans

The reporting via investigation plans is normally addressed to the senior
staff responsible for the management of the investigation, and takes place on
two levels, answering the subsequent questions: (i) has the case team done what
it intended to do and, (ii) in doing so, what knowledge has the case team acquired
(in relation to the case hypothesis or case theory)?

As for the first question, the investigation plan (and its updates) allows
senior management to assess the pace of the investigation and keep duration in
check. Such an assessment puts the speed of the investigation into context,
which implies also looking at the framework in which the investigation is con-
ducted. Therefore, an investigation plan may include a table indicating the time-
line of the investigation to date and the impact of main factors, such as co-oper-
ation, security and resources over time.

The reporting function also includes an explanation as to why certain in-
vestigative activities or lines of inquiry were not pursued.

The investigation plan also has merit because it provides a knowledge base
for the entire investigation. When updated with the incoming information and
collected evidence, it is the best resource to prepare operational activities and
reporting, including briefings, interviews and intermediate reporting. However,
this requires an investigation plan to be detailed and include different hypothe-
ses.

7.4. Good Practice
7.4.1. Authors, Validators and Format

In organizations where ‘intake and evaluation’ is a separate function allocated
to a dedicated department dealing with the assessment of initial information,
planning activities may be already part of the preliminary examination.®® How-
ever, investigation planning is typically the responsibility of the investigative
team once it is assigned a case.

The investigation plan is typically prepared by the investigative team, but
requires review and validation by supervisors or management.®' It is important
that high-level decisions are taken by staff of an adequate hierarchical level: in
the example of an international criminal tribunal, the chief prosecutor would

60 See Chapter 6.

61 CII 2021, paras. 2 and 6, see supra note 7. The investigation plan of the ICC is adopted in

various steps, with sequence (See Eikel, 2020):

a) agreement by the case team internally;

b) peer-review at investigation division management level in order to benefit from ideas that
have worked in other cases and to ensure compliance with the investigative standards, pol-
icies and rules as developed by the Office; and

¢) finally discussed with and approved by senior management.
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decide whether to open an investigation, but the deputy prosecutors immediately
below in the hierarchy should be responsible for the major planning and man-
agement decisions. The drafting of the investigation plan should definitely not
be left to the most recent hires merely because they might have more time to
spare.

The structure of the investigation plan can usefully follow the different
functions it has, and it can be recorded in a semi-structured standard template.**

62" Until recently, the preparation of a work plan was “a good practice followed by investigative
units on a case-by-case approach” (SC Opinion 5/2021, para. 66, see supra note 6). Different
versions of a work plan were used, but in practice, the investigation planning was set out in
various documents registered in the case, such as notes, email, or minutes of management
meetings (ibid., para. 65).
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Investigation Plan Structure

i Status of the Investigation
Case Assessment » 1.1  Case Timeline

1.2 Case Hypothesis

1.3 Investigative Steps Taken
Reporting Function »| 1.3.1 Investigative Priorities (1, 2, 3, and so on)

1.3.2  Analytical Priorities (1, 2, 3, and so on)

2 Planned Investigation Activities

. . 21 Investigative Strategy and Focus
Planning Function >

22 Investigative Priorities (1, 2, 3, and so on)

23 Analytical Priorities (1, 2, 3, and so on)

3 Operational Matters
3.1 Co-operation

Management

: 32 Communication
Function

A4

33 Security and Protection

34 Resources

Annex:

1 Collective Evidence

11 ‘Witnesses and Other External Sources
1.2 Documentary Evidence

1.3 Electronic Evidence

14  Forensic Evidence

1.5  Physical Evidence

2 Intermediaries

3 Evidence Processing and Info Management

Illustration 7.4: Template of an international criminal justice investigation plan.®

7.4.2. Avoiding Inefficiency

The preparation and monitoring of investigation plans can be time-consuming
and add to the considerable red-tape with which the investigators are already
confronted. If its function is reduced to reporting to the management when the
investigation can be expected to be closed, it can lead to a mindset in which
investigators doubt the usefulness of such plans. Drafting an investigation plan
then becomes another mechanical step in the investigation process, risking ne-
glect of'its crucial potential for quality assurance and enhancement through solid

9 Based on key international criminal justice documents and ICC practice, from Eikel, 2020, p.
809, see supra note 4.
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case assessment, adequate planning and focused investigation management. Ex-
cessively focusing on reporting and progress control would detract from the
more strategic functions of the investigation plan.

The purpose of an investigation plan is to decrease the administrative bur-
den on investigators and their management, rather than increase it.** It may be
the case that not all investigations across all investigative bodies of the world
need to employ an investigation plan. For example, prosecutors dealing with
familiar (and small scale) crimes, suspects and contexts with the help of well-
established teams that have worked with the very same crimes, suspects and
contexts for decades can certainly manage some cases without adopting a writ-
ten investigation plan. Investigation plans seem less necessary when:

e teams composed by investigators with similar legal and cultural back-
grounds (they might have studied in the same institutions, as is the case
in many national police bodies) are more predictable to one another,
which reduces the need to plan common approaches;

e some domestic organized crime investigations are led by what the evi-
dence progressively reveals so much that it is difficult to determine their
direction beforehand. This is the case with criminal networks involved in
an ever-evolving criminal reality. For example, a gambling operation can
be found to be part of a money-laundering scheme in the framework of a
corruption case, so the goals of the investigation will evolve as the infor-
mation is collected and reviewed, which makes planning more difficult;

e in many national contexts, investigative bodies can count on decades of
precedents and jurisprudence, in addition to the nuanced legal framework
provided by domestic law, ipso facto tailored to its own context and often
ready to use. Codes of criminal procedure, for example, often provide
detailed procedures in the form of requirements, resulting in a basic plan
that is required to be followed;

e many investigative bodies are constrained by issues of budget which in-
crease the need for planning: on the contrary, offices of the prosecutors in
jurisdictions where prosecution is mandatory can often employ what re-
source;s are needed to pursue their mandate (at least for reasonable pur-
suits).®

4 SC Opinion 5/2021, para. 68, see supra note 6.

5 The examples are discussed in Angotti, 2020, pp. 845 ff., see supra note 5. The author points
to the differences between criminal investigations in Italy and at the International Criminal
Court (‘ICC’) to elaborate on the possible reasons for the absence of mandatory investigation
plans in the Italian criminal legal system. He concludes by arguing that the same reasons indi-
cate that international bodies working on fact-rich cases should employ investigation plans.
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7.4.3. Preventing Tunnel Vision

The investigation plan can significantly improve the management, planning and
allocation of investigative and prosecutorial efforts and resources. Conversely,
the adoption of investigation plans at the beginning of the investigative process,
when they are more effective, also brings concerns over tunnel vision and con-
firmation bias, in particular when combined with the foregrounding of investi-

gative hypotheses and theories.

In order to avoid tunnel vision, it is essential that “investigative results and
accusatory hypotheses can inform each other”,°® and thus the investigation plan
must provide for and task the team with the necessary ‘moments of reflection’
for the relevant assignments. Target-driven investigations®’ are, in this regard,
more at risk than open-ended investigations.®®

Specific risks for confirmation bias and tunnel vision in the preparation
and use of an investigation plan include:

e focusing on a single hypothesis or theory of events,® causing asymmet-
rical scepticism’’ in relation to hypothesis-inconsistent evidence, which,
in turn, can result in case hypotheses not being challenged enough;’’

e drafting a collection plan aimed only to obtain evidence confirming the
allegations (whereas falsifying lines of defence would considerably
strengthen the case); or

e alack of awareness of missing evidence.”

We already discussed how, in order to avoid tunnel vision, the investigation
team should consider alternative scenarios and engage in falsification efforts of
the leading hypotheses. Discharging hypotheses should also be considered and

% Angotti, 2020, p. 830, see supra note 5.

67 See Chapters 2 and 4 for more detail on the concept and risks of target-driven investigations.

% Morten Bergsmo and William H. Wiley, “Human Rights Professionals and the Criminal Inves-

tigation and Prosecution of Core International Crimes”, in Siri Skére, Ingvild Burkey and Hege
Mork (eds.), Manual on Human Rights Monitoring: An Introduction for Human Rights Field
Officers, Norwegian Centre for Human Rights, Oslo, 2008, p. 8 (https://www.legal-
tools.org/doc/8362d5/).

The ICC institutionalized the use of investigation plans in 2010. These plans are meant to in-
clude “the investigative focus as determined in the case hypothesis” (see Eikel, 2020, p. 184,
supra note 4). Differently, the investigation plan of the Norwegian police should include fac-
tual hypotheses that are coherent with the available facts collected thus far, and that appear
relevant to the investigation (see Butenschen Skre, 2020, pp. 896-902, supra note 3).

70" See Chapter 4.

"' Lidén, 2020, p. 523-524, see supra note 37; Joshua Klayman and Young-won Ha, “Confirma-
tion, Disconfirmation, and Information in Hypothesis Testing”, in Psychological Review, 1987,
vol. 94, no. 2, pp. 211-228; Rossmo, 2020, p. 27, see supra note 27.

Rossmo, 2020, p. 31, see supra note 27.
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assessed, to the same end of not ignoring potentially relevant investigative re-
sults.

As changing the decision maker between different situations or stages trig-
gers more of a critical stance, the new case assessment by the investigators ap-
pointed after the preliminary examination is, as such, a good start and helps pre-
vent confirmation bias. Investigators should, however, avoid to “seize and
freeze”" their mind on the basis of decisions about who should be investigated
and for what, as described in the preliminary examination. Arguing against an
already formed story is difficult,”® but investigators should avoid replacing one
fixated story with their own.

In addition, investigators should not ground the investigation plan merely
on the information available, but explore what information and evidence might
be missing or should exist and be sought. The presence of instances such as the
allegations and the information in support of them has more influence on our
judgments than their absence, and we tend to disregard the possibility of missing
information.”®

Good practice is to outline one’s own analysis, assumptions and deductions,
and invite team members to challenge them.”” This will indicate when evidence
might be misinterpreted or if a single suspect or theory is being exclusively pur-
sued to the point where other viable suspects and theories are being excluded or
ignored. Even if a case hypothesis was not made explicit, the drive for cognitive
coherence would nevertheless likely make investigators formulate such a

73 Arie W. Kruglanski and Donna M. Webster, “Motivated Closing of the Mind: ‘Seizing’ and
‘Freezing’”, in Psychological Review, 1996, vol. 103, no. 2, pp. 263-283.

74 Tvar Fahsing and Karl Ask, “Decision Making and Decisional Tipping Points in Homicide In-
vestigations: An Interview Study of British and Norwegian Detectives”, in Journal of Investi-
gative Psychology and Offender Profiling, 2013, vol. 10, no. 2, pp. 155-165; Moa Lidén,
Minna Gréns and Peter Juslin, “The Presumption of Guilt in Suspect Interrogations: Appre-
hension as a Trigger of Confirmation Bias and Debiasing Techniques”, in Law and Human
Behavior, 2018, vol. 42, no. 4, pp. 336-354.

5 See, for example, Eric Rassin, Anita Eerland and Ilse Kujpers, “Let’s Find the Evidence: An
Analogue Study of Confirmation Bias in Criminal Investigations”, in Journal of Investigative
Psychology and Offender Profiling, 2010, vol. 7, no. 3, pp. 231-246

Gary L. Wells and R.C. Lindsay, “On Estimating the Diagnosticity of Eyewitness Nonidenti-
fications”, in Psychological Bulletin, 1980, vol. 88, no. 3, pp. 776-784.

Studies found that the willingness and preparedness to explain a decision-making process (pro-
cess accountability) upfront, encourages exploratory reasoning and has a more positive effect
than post-decisional accountability informed by confirmatory and self-justifying reasoning
(outcome accountability). See, for example, Lerner and Tetlock, 2003, supra note 42.
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hypothesis in their minds. Yet, an explicit formulation of a case hypothesis will
make the hypothesis more open to important critical scrutiny.”®

The risk of confirmation bias will also depend on how open or closed the
investigation plan is.” If, for example, the investigation plan is a dynamic,
online knowledge-base for the investigation team (see Section 7.4.4. below), it
may evolve on a daily basis and not be a one-off, rigid document, finalized early
in the investigation.*’

Finally, when assessing whether an investigation plan needs to be updated
in the light of new evidence, it is likely that an individual who has not been part
of formulating the initial case hypothesis is more capable of reasoning inde-
pendently about it. Therefore, such a person or groups of persons, such as evi-
dence review panels are less likely to be asymmetrically sceptical in relation to
the new evidence and, consequently, more likely to update the investigation plan
when this is mandated by the evidence.® As reported earlier, self-generated hy-
potheses are ‘stickier’ than hypotheses generated by others.

7.4.4. Dynamic Investigation Plans and Updates

As soon as an investigation is opened, the ageing process commences. The
awareness of such ageing should enable the investigators to identify and antici-
pate potential problems in the management of a case. However, to be efficient,
any work plan must be flexible and able to respond to evolving and sometimes
unanticipated demands.®” It must be comprehensive and thorough enough to
provide clear direction to advance the investigation process in a methodical but
expeditious manner,* but not designed to be static.

The investigation plan should hence follow the case from intake to closure,
and be updated in accordance with the results of completed steps® or to accom-
modate external factors that may change the framework of the investigation

78 Lidén, 2020, p. 524, supra note 37.

" Ibid., p. 470.

80 Ibid., p. 471.

81 Jbid., p. 521.

82 Inits 2021 opinion, OLAF’s Supervisory Committee held that “[i]n order to carry out effective
investigations, it is essential to draw up investigation plans at the outset and update them when-
ever necessary”. It had found that, for 2019, only in very few cases did the case file include an
initial working plan and regular updates, and recommended a consistent and uniform approach
to strategic case planning across all investigative units, coming with a “detailed investigation
plan drawn up for every opened investigation, regularly updated and annexed to the case file
of each investigation” (see SC Opinion 5/2021, pp. 19-20, supra note 6).

8 0IO0S, p. 42, see supra note 39.

8 Angotti, 2020, p. 824, see supra note 5.
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beyond the investigator’s will.*> When, for instance, an action anticipated by the
investigation plan is not completed in a timely manner, the failure to satisfy the
planned requirements must be documented for the record® and a re-evaluation
of the investigation plan or its execution may be warranted.

Such dynamic investigation plans are specifically designed to be continu-
ously updated as the investigation progresses. More than mere reporting of the
progress of the investigation to management,®’ they fit in a circular approach to
investigations, with periodic review in light of the different phases of the inves-
tigation, changing hypotheses, and evolving collective knowledge of a particular
event. Planning, implementation and evaluation are the lifeline of the investiga-
tion, and the investigation plan should be the monitor.

A dynamic investigation plan is particularly useful to identify the areas of
the case where the evidence is assessed as weak, and the areas where potentially
exonerating material exists. A gap analysis can lead to indications as to what
legal elements would require the collection of additional evidence as a priority
and, therefore, further deserve investigative and analytical attention. It can come
in the form of a written narrative, but is also possible as an evaluation matrix or
evaluation table, integrated in the investigation plan.

5. Case status
review
4. Evaluate

1.
Investigation
plan

Hlustration 7.5: A Dynamic Investigation Plan

85 Eikel, 2020, pp. 801-820, see supra note 4.

8 In the setting of UN investigations, the common practice is that all versions of the investigation
plan are kept. Though the revised plan leads the investigation from the moment of its adoption,
a record of all previous versions of the plan should be archived as part of the record of the
investigation and be kept available (see OIOS, p. 42, see supra note 39, and CII Guidelines,
para. 18).

87 See supra note 58 for the statutory reporting duties to OLAF’s Supervisory Committee.
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7.4.5. An Integrated and Living Document

In practice, what an investigation plan looks like necessarily depends on its in-
stitutional context. This section provides two examples of (i) how investigation
plans do not exist in a vacuum, but are rather a part of a complex process; and
(i1) bridging the gap between designing dynamic, ‘living’ investigation plans
and concretely updating, often by technical means.

First, regarding the integration of investigation plans into the wider inves-
tigative process, a meaningful example is the 2003 Draft Regulations for the
ICC Office of the Prosecutor (‘OTP’), which were not adopted as legally bind-
ing standards but informed part of subsequent OTP practice and policy.® In the
system designed in the Draft Regulations, the investigation plan is one of three
essential quality assurance instruments, the others being a proof chart, providing
an overview of the available evidence, and the draft charges document, which
draws on the results of the preliminary examination, the investigation plan, and
the ongoing investigation to ensure that the investigative results match the
charges that must be proven.® Evidence should be sought based on what is
needed, which is in turn defined by the crimes that are charged and their legal
requirements. As such, the three documents work if properly integrated, and al-
lowed to inform one another. As new evidence is collected, the charges may
need to be amended, and the investigation plan must surely be updated to reflect
it. More evidence will, in turn, be needed and secured, and thus the proof chart
will consequently expand. Considering the ICC’s scope of work, often involving
large-scale and atrocious crimes ordered by power structures distant from the
actual crime scenes, it seems adequate that the formulation of charges, available
evidence, and investigative planning advance together as the case takes shape,
forming part of an integrated, ‘living’ and permanently updated powerbase of
the in-depth, open-ended ICC investigations.”

8 The first ICC Prosecutor adopted, ad interim, parts of the 2003 Draft Regulations, see Angotti,
2020, pp. 821-822 and 826, see supra note 5; other elements became parts of ICC-OTP prac-
tice and the model investigation plan, see Chapter 15 of the same volume, by Markus Eikel,
see supra note 4. The text of the ICC-OTP Draft Regulations is available in the annex to Carlos
Vasconcelos, “Draft Regulations of the Office of the Prosecutor”, in Morten Bergsmo, Klaus
Rackwitz and Song Tianying (eds.), Historical Origins of International Criminal Law: Volume
5, TOAEP, Brussels, 2017, pp. 834-93 (‘Draft Regulations’) (https://www.legal-tools.org/
doc/09¢8b8/).
Angotti, 2020, p. 824, see supra note 5.
% As the ICC-OTP, “Strategic Plan June 2012-2015" of 11 October 2013 (https://www.legal-
tools.org/doc/954beb/) “changed the overall directions of OTP investigations to the principle
of in-depth, open-ended investigations”, a new approach which “included a change in investi-

gative strategy and planning; and the development of a new investigation plan template”, see
Eikel, 2020, p. 814, supra note 4.
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Second, updating dynamic investigation plans, thus making them ‘living’
documents, must be implemented in the workflow of an office. As is the case in
Norway’s prosecution service, an alternative way to conceptualize an investiga-
tion plan is to make them available in a knowledge-based format which, as a
single inter-linked document, has a continuous existence and is designed as a
living and growing instrument that follows the entire investigation and case
preparation stage. Such investigation plans are handled through web-based elec-
tronic templates to facilitate sharing among the investigative team and updating
as necessary.”’ They should be prepared immediately after the report of an al-
leged crime, and be developed as a ‘living’ document throughout the investiga-
tion, in response to results of the investigative steps that are taken.”” This ap-
proach allows organizing evidence so as to have an up-to-date overview of the
case at all times.”® The document is a shared resource for the team, which has
direct access to it, and it thus requires a reliable mechanism to log changes made
to the investigation plan. This is particularly important in order to reconstruct
decisions made during an investigation, as would be the case, for example, in an
evaluation that goes back to the start of the process.”*

7.5. Concluding Remarks

Investigation plans are an important quality tool in investigations. Their role
should not be reduced to mere enumeration of routine steps of any investigation
and the prognosis and monitoring of deadlines for completion. They should be
specific and cover four main functions:

» Assessment: the formulation of an in-depth understanding of the case and
its evidentiary requirements, building on (a review of) the preliminary ex-
amination, when applicable;

» Planning: anticipating investigative steps, defining how the investigators
will try to obtain the required evidence in the most strategic way (objec-
tives and priorities);

» Management: an analysis of the capacity, powers and skills required to
bring the investigation forward, and the contingent measures to implement;

» Reporting: allowing review, monitoring, and recording of the course of the
investigation, in particular in terms of time and resource management.

©

I Butenschen Skre, 2020, p. 887-902, see supra note 3.
2 Ibid., p. 894.

Olympia Bekou, “Enhancing the Quality of Investigations: What Role Can the In-Depth Anal-
ysis Charts Play?”, in Agirre, Bergsmo, De Smet and Stahn (eds.), 2020, p. 590, see supra
note 3.

Butenschen Skre, 2020, p. 895, see supra note 3.

©
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7. Investigation Plans

Investigation plans are particularly useful in transnational or international
fact-rich and complex investigations, involving investigators from diverse back-
grounds, often having different level of expertise, as is the case in PIF investi-
gations.

The investigation plan should be detailed enough to cover the specifics of
the investigation at hand (demonstrating knowledge of the field and careful stra-
tegic and tactical thinking), without becoming too rigid. Rather, it should be a
flexible document, anticipating, adapting to, and recording (substantial) changes
in the investigative planning.

The investigative plan can articulate a main investigative hypothesis (likely
stemming from the legal evaluation in the preliminary examination), but should
entertain other hypotheses and take methodological precautions to avoid tunnel
vision. A good strategy to avoid dysfunctional focus on a single story and sus-
pect is to have several people involved in the drafting and review of the plan.

A collection plan can be part of the investigation plan and is very useful to
consider what evidence is required and might be missing to prove, for example,
guilty intent. Likewise, a gap analysis of (missing) evidence is another useful
component of the investigation plan. The latter should best combine standard
and open-ended sections for completion, to accommodate each case separately,
without losing consistency.

In an ideal scenario, the investigation plan is a ‘living’ document that rec-
ords and ‘feeds’ the investigation at all times, because it contains a knowledge-
base that is continuously updated and often sustained by suitable technologies,
including web-based versioning and knowledge management tools.
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Fact-Finding, at the Core of
the Investigation Process

Anna Sagana, Judit Tatrai and Olivier Coene”

8.1. Introduction

When an investigation is opened, and the investigation plan is in place, the in-
vestigative team can begin its work. This phase is essentially about establishing
what actually happened or, in other words, fact-finding. This is a progressive
process, involving exploratory and active stages, during which the investigators
use their legitimate powers to collect, organize and analyse evidence. Eventually,
they will have to consider whether and when they have a good enough case to
present it to the decision maker. The primary questions we address here include:
What kind of evidence is needed? Do we need to prove every single element of
the alleged offence, and when do we have enough evidence?

8.2. Fact-Finding

In essence, the investigative process comprises a series of activities or steps that
move from the preliminary examination to evidence gathering tasks and infor-
mation analysis — as outlined and recorded in an investigation plan — to formu-
lating investigative conclusions. At its core, it is about the (often tedious) pro-
cess of fact-finding,' the crucial endeavour to establish a ‘fact-base’. That is, to
establish, as accurately as possible, what actually happened.?

Anna Sagana is an Assistant Professor of Legal Psychology at Maastricht University. Judit
Tatrai is a senior legal support officer in the European Public Prosecutor’s Office (‘EPPO”),
with experience in prosecuting before the courts of Hungary and the internationalized appellate
courts of Kosovo. Formerly, she led the legal team of the Trial Chamber of the Special Tribunal
for Lebanon. Olivier Coene is case reviewer at the European Anti-Fraud Office (‘OLAF’).
Formerly, he was senior prosecutor for financial-economic crime at the Belgian Prosecution
Office. This chapter is authored in the contributors’ personal capacity and does not necessarily
reflect the views of EPPO, OLAF or other institutions mentioned therein.

Rod Gehl and Darryl Plecas, Introduction to Criminal Investigation: Processes, Practices and
Thinking, Justice Institute of British Columbia, New Westminster, 2016, p. 7.

Dermot Groome, “Evidence in Cases of Mass Criminality”, in Ilias Bantekas and Emmanouela

(eds.), Criminological Approaches to International Criminal Law, Cambridge University Press,
2014, pp. 117, 121-122.
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Fact-finding is understood here as the different methods of ascertaining
facts, based on evidence.’ These methods include several types of work on facts
or alleged facts, including work processes to identify, locate, obtain, verify, an-
alyse, summarize, structure and present these facts, along with their supporting
evidence, to the trier of facts.* Fact-finding in ‘PIF’ investigations involves a
systematic series of steps designed to detect, prevent and address financial mis-
conduct, irregularities and fraud. The overarching goal is to uncover the truth
and — so doing — to protect the financial interests of the European Union (that is,
‘PIF).

Fact-finding can be broken down into three main elements, namely” (a) a
hypothesis (the allegation); (b) evidence; and (c) a theory (the prosecution or
defence case).

Hypotheses are propositional claims about reality that can be tested empir-
ically. In practice, such hypotheses initially appear in the form of an allegation
of a criminal offence, which triggers a criminal investigation and must be veri-
fied. Moreover, the investigators should formulate and consider other hypothe-
ses, based on past experiences (for example, known criminal phenomena) or
emerging evidence.

Evidence consists of all forms of information (for example, observations,
data) that may either support or refute the hypotheses.

A theory (for example, the prosecution’s case theory) at the end of the in-
vestigation is a coherent and logical explanation consistent with the evidence
that ties together the relevant facts, which constitute the elements of a criminal
offence, and attributes the offence to an identified perpetrator or group of per-
petrators. A good prosecution case theory shows that the evidence excludes al-
ternative explanations of the facts. Conversely, a good defence case casts rea-
sonable doubt on the prosecution’s theory, supporting the presumption of inno-
cence.

In this conception, fact-finding is inherently iterative, representing a dy-
namic cycle of investigative inquiry. It begins with the formulation of

See Illustration 5.2. in Chapter 5 for a proposed distinction between information and evidence.
Adapted from Marina Aksenova, Morten Bergsmo and Carsten Stahn, “Non-Criminal Justice
Fact-Work in the Age of Accountability”, in id. (eds.), Quality Control in Fact-Finding, Second
Edition, Torkel Opsahl Academic EPublisher (‘TOAEP’), Brussels, 2020, p. 2
(https://www.toaep.org/ps-pdf/19-bergsmo-stahn-second/).

Simon De Smet, “Justified Belief in the Unbelievable”, in Xabier Agirre, Morten Bergsmo,
Simon De Smet and Carsten Stahn (eds.) Quality Control in Criminal Investigation, TOAEP,
Brussels, 2020, pp. 81 and 83 (https://www.toaep.org/ps-pdf/38-qcci/).

See the investigation as an abductive process in Section 1.4.3. of Chapter 1 and the initial
situation of entropy in Section 7.3.2.3. of Chapter 7.
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hypotheses rooted in existing background knowledge. As evidence is systemat-
ically collected and analysed, it serves to either validate or challenge these hy-
potheses. This, in turn, guides the refinement of the initial theories or proposi-
tions. This process drives investigative progress. Ideally, over time, the fact-
finder’s comprehension of the case matures and the theory becomes refined, en-
abling increasingly more substantial and precise conclusions.

Importantly, fact-finding occurs within contexts of uncertainty. The inves-
tigation process entails collecting evidence, which is, prima facie, relevant to
reconstructing the historical facts as certainly as possible, but it offers no abso-
lute truth, only a legal one. When fact-finders make a ‘finding’, they claim
knowledge about the past but only truly offer their perspective on what the evi-
dence demonstrates.’

8.3. Evidence
8.3.1. General Remarks

Evidence refers to a wide range of information that may ultimately be found by
the trier of facts to prove, to the applicable standard of proof (see hereafter), that
a suspected individual has (or has not) committed an offence.® It should be
brought forward by the prosecuting office. The defence may also present evi-
dence, though as beneficiary of the presumption of innocence, the defendant is
not obliged to do so.

The main conditions and qualities of evidence are that it is (in a logical
sequence of evaluation): (a) relevant; (b) reliable; (c) probative; (d) admissible;
and (e) persuasive.

Evidence is relevant if it relates to the facts reported to the trier of facts.
For example, the evidence is relevant if it relates to a recommendation to recover
funding, to the criminal indictment, or to any other substantive issue that comes
up at trial. In criminal investigations, it covers the power of the evidence to
demonstrate the identity, illegal act(s) and guilt of a suspect. However, evidence
cannot be selected in function of a single theory, and should include anything
relevant to any of the different hypotheses that are being considered, including
those brought forward by the defence or that are ultimately rejected. All evi-
dence should be documented and its origin traceable. Rules of transparency and
access to the file should enable reasonable control of evidence selection.’

7 De Smet, 2020, p. 83, see supra note 5.

Gehl and Plecas, 2016, p. 33, see supra note 1.

9 See the glossary of OLAF’s Guidelines on Investigation Procedures for OLAF Staff, 11 Octo-
ber 2021 (‘GIP’) (https://www.legal-tools.org/doc/tgfdldc7/), defining evidence as “anything
that is relevant to the facts under investigation”; and Article 45(1) of the Council Regulation
(EU) No. 2017/1939 of 12 October 2017 implementing enhanced cooperation on the
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Reliability" refers to the accuracy or veracity of the evidence. Evidence
can only serve as proof if it is safe for the fact-finder to rely on the information
contained in it. Therefore, evidence only adds weight to a given claim when it
is considered reliable. False or misleading information, no matter how it is col-
lected, will lead to inaccurate outcomes.

The ‘probative value’ of evidence is the weight or persuasive value of evi-
dence that enables the decision maker to reach a decision of proof. To be proba-
tive, the evidence must be relevant and prima facie reliable, at least at the phase
of its admission by the court. Evidence is ‘strong’ when it makes a particular
proposition much more probable or is an important factor in favouring a partic-
ular explanation. However, each piece of evidence is characterized by some de-
gree of uncertainty and often does not form a coherent and cohesive picture
taken together.'!

Admissibility refers to compliance with the legal framework for collecting
evidence. Evidence may not be admitted when its probative value is substan-
tially outweighed by its prejudicial effect to ensure a fair trial. This is the case,
for example, if it is obtained by methods that cast substantial doubt on its relia-
bility or if its admission is antithetical to, or would seriously damage, the integ-
rity of the proceedings.'? Evidence obtained in violation of the defendant’s
rights, for instance, cannot be used in court and can sometimes even lead to a
complete failure of the investigation and prosecution.

The relevance, reliability, probative value and admissibility of evidence are
important factors, but do not necessarily account for whether or not the evidence
is persuasive. The latter depends in part on'? (a) how much relevant evidence
the evidence includes (comprehensiveness); (b) how solid each of the elements
of the evidence is, independent of the conclusion (independent security); (c) how

establishment of the European Public Prosecutor’s Office (‘the EPPO’) (‘EPPO Regulation’)

(https://www.legal-tools.org/doc/plfszr14/) for the rule that “the case file shall contain all the

information and evidence available to the EDP that relates to the investigation or prosecution

by the EPPO”.

In Chapter 6, reliability was explained in relation to the trustworthiness of a source of initial

information, and credibility as a quality of the information. The term reliability used here in

relation to evidence encompasses both aspects of information quality.

Peter J. van Koppen, Overtuigend bewijs: Indammen van rechterlijke dwalingen [Convincing

Evidence: Reducing the Number of Miscarriages of Justice], Nieuw Amsterdam, Amsterdam,

2011.

12 See, for example, International Criminal Court (‘ICC’) Rules of Procedure and Evidence, 9
September 2002, Rule 63 (https://www.legal-tools.org/doc/8bcf6f/), and Rome Statute of the
ICC, 17 July 1998, Article 69 (https://www.legal-tools.org/doc/7b9af9/).

13 See Section 6.4.2.1. of Chapter 6 for reference to the same three first criteria to evaluate the
credibility of information.
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8. Fact-Finding, at the Core of the Investigation Process

strong the connection is between the evidence and the conclusion (supportive-
ness); and (d) the degree to which the evidence favours a suspect’s guilt versus
the plausibility of alternative interpretations for the evidence (significance).'*

It is important to note that the weight of an evidence data set and the accu-
racy of any findings that are based on it are correlated. Exceptionally, a fact-
finder may — by sheer coincidence — get everything right on the basis of very
thin evidence, just like a fact-finder may draw the wrong conclusions from an
optimal evidential dataset. In general, having a great number of strong evidence
increases the chances of an accurate outcome.

To be complete, it is worth noting that some have argued that — with the
necessary caveats — evidence of uncertain reliability might be maintained in the
evidential dataset,"” for instance when it corroborates a proposition.'® This is,
however, not without risks, as research indicates that people often give greater
weight to ‘significant’ (vivid) evidence, even when its credibility is questiona-
ble."” Although professional judges and prosecutors might be expected to sur-
pass lay people in appropriately evaluating evidence with tainted reliability and
credibility, research indicates they are not free from noise and bias.'®

8.3.2. Categories of Evidence
8.3.2.1. Major Distinctions

Evidence can be categorized into different types and subgroups, depending on
the perspective taken. The most commonly used distinction is between direct
and indirect evidence (see the next section).

Another way of categorizing evidence is based on the nature of the evi-
dence. Familiar categories here include ‘documentary evidence’, ‘physical’ or
‘real’ evidence, and ‘testimonial’ evidence. Within these broad categories, fur-
ther categorization is possible. For example, testimonial evidence may be cate-
gorized according to whether it is first-hand (or perceptual), derivative (hearsay),
or opinion evidence,'® and stemming from a whistle-blower, witness or suspect.

A final distinction to make is between inculpatory and exculpatory evi-
dence. Inculpatory evidence is any evidence that will directly or indirectly link
an accused person to the offence being investigated. Conversely, exculpatory

14 John E. Eck and Kim Rossmo, “The New Detective: Rethinking Criminal Investigations”, in
Criminology & Public Policy, 2019, vol. 18, no. 3, p. 610.

De Smet, 2020, p. 119, see supra note 5.
16 Jbid., p. 111.

Dale Griffin and Amos Tversky, “The Weighing of Evidence and the Determinants of Confi-
dence”, in Cognitive Psychology, 1992, vol. 24, no. 3, pp. 411-435.

18 See Chapters 3 and 4.
De Smet, 2020, p. 120, see supra note 5.
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evidence operates in the opposite direction by indicating that the accused person
or suspect did not engage in the criminal act. For an investigator, it is imperative
not only to seek out inculpatory evidence but also to contemplate evidence from
an exculpatory standpoint.”’ Considering evidence from the exculpatory per-
spective demonstrates that an investigator is being objective and is not falling
into the trap of tunnel vision.*'

8.3.2.2. Direct Evidence

Direct evidence proves a point of fact without need for further interpretation.??
It is any evidence that can show that something occurred without the need to
make inferences or assumptions to reach a conclusion. Examples include the
testimony of an eyewitness who saw the accused shoot a victim; a security cam-
era showing the suspect entering a building; or a confession from the person
concerned.

A related but not identical concept to direct evidence is a primary source,
referring to direct witness testimony, original records, or any other kind of
source that conveys direct, immediate knowledge of the facts. These notions
relate to a distinction made between primary evidence, which cannot be sur-
passed, and secondary evidence, a form of evidence implying some better evi-
dence exists.

8.3.2.3. Indirect Evidence

Indirect evidence, also called circumstantial evidence, 1s all other evidence. It
does not by itself prove the offence, but through interpretation of the circum-
stances and in conjunction with other evidence may contribute to a body of ev-
idence that could prove that an offence has been committed or guilt.”* The video-
recording mentioned above can prove that a suspect entered an office, for exam-
ple, but it does not explain what he or she did there. It adds to the investigation
in that the person went to his office outside working hours (which might have
been denied in the past, something new in this way) but is not sufficient to show
that the suspect is, for instance, engaged in corruption.

Circumstantial evidence requires contextual reasoning to prove a fact. It
builds on assumptions and logical inferences. The latter are conclusions reached

20 Gehl and Plecas, 2016, pp. 35 and 36, see supra note 1.

21" Tunnel vision is the tendency to focus on a single goal or point of view. It is a form of cognitive

bias and it can lead to finding what one expects rather than to what is true (see Keith A. Findley
and Michael S. Scott, “The Multiple Dimensions of Tunnel Vision in Criminal Cases”, in Wis-
consin Law Review, 2006, vol. 2, p. 291).

22 Gehl and Plecas, 2016, p. 35, see supra note 1.

2 Ibid., p. 35.
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on the basis of evidence and reasoning, mainly generalizations.** Examples in-
clude the fingerprint of an accused found at the crime scene; the finding that a
special code was used for additives in meat production in a case of food fraud;
or the testimony from a co-evaluator that the chair of the evaluation committee
was acting very agitated the day before the final meeting.

Apart from the materiality of the acts, circumstantial evidence can also
demonstrate that a person concerned had a combination of intent,”> motive (for
example, financial problems), opportunity (for example, monopoly position by
unique expertise), or the means (for example, technical abilities) to commit the
offence, all of which are meaningful features of criminal conduct.

8.3.2.4. Missing Evidence

Although not evidence per se, missing evidence is relevant because of its con-
tribution to the overall weight of the evidential dataset (see the notion of com-
prehensiveness above). This is because it is the totality of the theoretically rele-
vant evidence, rather than the sheer quantity of obtainable evidence, that deter-
mines the weight of the evidence.?® Consequently, the absence of evidence or
gaps in the evidentiary dataset are significant because they diminish the overall
weight of the evidentiary framework.

Even if the existing evidence includes all available information, it may lack
maximum weight.?” This could compromise the robustness of the evidence
framework, making it insufficient to support substantive conclusions. It is there-
fore imperative to consider both the presence and absence of evidence to ensure
a comprehensive assessment of the true weight and implications of the underly-
ing evidence base.

24 Terence Anderson, David Schum and William Twining, Analysis of Evidence, Cambridge Uni-
versity Press, 2005, p. 82.

25 See Chapter 10 for the crucial role of circumstantial evidence in demonstrating guilty intent
(‘mens rea’). For now, it suffices to highlight the importance of establishing facts, as the Di-
rective (EU) No. 2017/1371 of the European Parliament and of the Council of 5 July 2017 on
the fight against fraud to the Union’s financial interests by means of criminal law (‘PIF Di-
rective’) (https://www.legal-tools.org/doc/31sm7y4u/), Recital 11, holds that “[t]he intentional
nature of an act or omission may [only] be inferred from objective, factual circumstances”.

26 L. Jonathan Cohen, “Twelve Questions About Keynes’s Concept of Weight”, in British Journal
for the Philosophy of Science, 1985, vol. 37, no. 3, p. 264

27 De Smet, 2020, p. 111, see supra note 5.
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8.4. Progression of the Investigation
8.4.1. The Different Stages of the Investigation Process

Investigating is inevitably a dynamic process of critical thinking and action.® It
requires investigators to anticipate, balance and respond to a wide range of chal-
lenges, often exacerbated in cross-border cases like most PIF investigations.
There can be no ‘one-size-fits-all” approach and conducting and handling an in-

vestigation was labelled “an art rather than a science”.”

Nevertheless, every investigation will arguably encompass similar phases,
ranging from a more exploratory initial stage to building the case. Groome, for
instance, distinguishes three main stages, starting with a collection phase, fol-
lowed by building phase, including a gap analysis, and ending with a final phase,
aimed at providing a solid conclusion of the investigation.*°

Alternatively, the ‘6 Cs’ ‘Generic Investigative Cycle’-model®' covers the
collection and build-up phase of a (homicide) investigation in the form of six
steps. These steps make it possible to identify categories of investigative ques-
tions (‘what?’, ‘where?’, et cetera) that every fact-finder needs to address in the
course of the investigation.

Models of investigation do not always take into account the specificities of
PIF investigations. When, for instance, Rossmo®? refers to a ‘suspect selection
phase’ after the gathering of evidence, this does not necessarily reflect the reality
of PIF investigations, in which the actor of the material facts is usually known.
Additionally, the range of (competing) hypotheses seems to be reduced in PIF
investigations compared to common offences. Typically, the suspect or perpe-
trator is known from (or toward) the start of the investigation and the main com-
peting hypothesis is whether the misinformation was the result of an error or
mistake, or rather a deliberate violation of the rules.

This chapter will stay in line with the ‘6 Cs-model’ hereafter, to present
different phases of the (PIF) investigation.

28 See Chapters 1 and 2.

29 Judith Seddon ef al. (eds.), The Practitioner s Guide to Global Investigations, Global Investi-
gations Review, 2020, p. 21.

Groome, 2014, pp. 117, pp. 121-122, see supra note 2.

See Section 1.4.4. of Chapter 1, referring to Ivar Fahsing and Karl Ask, “Decision Making and
Decisional Tipping Points in Homicide Investigations: An Interview Study of British and Nor-
wegian Detectives”, in Journal of Investigative Psychology and Offender Profiling, 2013, vol.
10, pp. 155-165.

Kim Rossmo, “Anatomie d’une enquéte criminelle” [Anatomy of a Criminal Investigation], in
Criminologie, 2020, vol. 53, no. 2, p. 18.

30
31

32
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ﬁ 1. COLLECT

6. CONSULT 2. CHECK

5. CONSIDER 3. CONNECT

4.
CONSTRUCT

Illustration 8.1.: Case progression according to the ‘6 Cs’
Investigative Cycle model.

8.4.2. The Collection Phase

During the collection phase, the investigation focuses on identifying, locating
and gathering the evidence in pursuit of the first lines of enquiry, or to eliminate
doubt in relation to certain hypotheses, as set out in the investigation work plan.
A logical and typical order in which the investigators can proceed includes:
e gathering evidence by using the powers of investigation (for example,
searches of premises), including digital forensics;
e preserving (for example, by posing seals) or safeguarding (for example, by
notifying restriction or production orders) records and other evidence;
e accurately documenting the seizures with sound evidence management;
o freezing assets, where possible;
¢ taking witness statements.

The nature and scope of the activities during the investigation and the out-
come of the investigation are crucial to what will be asserted in the charging and
adjudication stages, and for the basis of the decision made by the trier of facts.™
Captured in the metaphor ‘garbage in, garbage out’, ultimately the quality of the

33 Frank J. Erkens, “‘Checks and balances’ in het proces van waarheids- en rechtsvinding”
[‘Checks and Balances’ in the Process of Finding the Truth and Justice], in Tijdschrift voor
sanctierecht & Onderneming, 2021, vol. 1, no. 2, p. 20.
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evidence at the end of the process is determined by what happens at the begin-
ning.**

Many investigators adhere to the principle of being exhaustive when deter-
mining what evidence to collect.*® From this point of view, more is always better
than less, because once the investigative step has been completed (for example,
a search), returning to collect forgotten evidence is often not possible. It is there-
fore better to collect everything that is, or may become, relevant.’* However, the
investigator should remain within the boundaries of the mandate and scope of
the investigation and strike a balance between the aforementioned criteria of
credibility and integrity®’ to avoid ‘fishing expeditions’.

8.4.3. Building of the Case

In the next stage, the investigation considers how to build its case, step by step,
to prove that a criminal offence has (or has not) been committed and who is
legally responsible for it. This is a team effort, entailing (a) the analysis of col-
lected evidence (including the aspects of Checking and Connecting the infor-
mation and Constructing hypotheses); (b) the identification of evidence gaps
and the Consideration of contingent further investigative steps, possibly after
Consultation and review; and (c¢) a legal case build-up.

By checking what information is correct, accurate and complete, the inves-
tigative team can distinguish non-validated information from evidence; get an
overview of possible and available evidence; set the right parameters for further
collection; consider specialist support.

Then it is time to connect the dots and to refine, structure, and possibly
visualize the relevant information and evidence, to address questions like: What
is known and not known about the investigation? How can the available infor-
mation and evidence be understood? How well do the different pieces of infor-
mation and evidence correspond with each other?

Checking and connecting information allow one to (re)construct the event
under scrutiny. Such construction can often be a meticulous and painstaking
process that entails considering all competing explanations of available infor-
mation and evidence by preparing a timeline or thematic overview; identifying
all plausible and competing explanations; including innocence (falsification).

This construction of events should allow one to identify the best (so far)
and alternative explanations, and to consider how these could be tested by filling

34 Ibid.

5 Gehl and Plecas, 2016, p. 113, see supra note 1.
36 Ibid.

37 See Section 7.3.3.2. of Chapter 7.

w
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in information gaps. Good practice is to ‘think’ in terms of proving and disprov-
ing claims (see earlier discussion of confirming and disconfirming evidence);
set lines of enquiry; make a plan and set priorities; explore the law and determine
what to prove; identify resources needed; and record all critical decisions.

8.4.4. Team-Work

The different stages of fact-finding require the commitment and continuous ef-
fort of a diverse team of experts who share the same investigative objectives.
Case building in a PIF investigation typically covers a range of specializations
within the field of financial investigation®® and forensic accounting.*® These in-
clude the analysis of accounts, financial data, and bank records, as well as trac-
ing and recovering assets. In addition, with the proliferation of electronic data,
digital forensic experts play an increasingly important role in the analysis of
such data. They can process the data to present investigators with exploitable
evidence or perform further data mining themselves.

A seamless co-operation between the investigators and the operational an-
alysts is key, but this is not always easy to achieve. Whether the forensic expert
should limit his or her role to the position of an ad hoc ‘evaluator’ confined to a
particular field of expertise or whether he or she should contribute as an assistant
to the investigation is open for debate.* Beyond merely discussing roles, the
debate also includes the different ways investigators and forensic scientists rea-
son and evaluate information.*' Arguably, both roles and thinking styles should
be applied in conjunction to successfully understand a criminal problem or solve
a case.

8.4.5. Consultation

The Consult step of the ‘6 Cs’ model refers to the invitation of a trusted person
to validate your starting hypothesis (which will dictate initial direction) and sub-
sequent adaptations that narrow down your investigation in iterative cycles. It is
good practice to always get a second opinion; consider whether further expertise
is necessary (and available); identify any blind-spots; make sure all plausible

38 For an overview of three methods of financial investigation to investigate an allegation of cor-

ruption, see Organisation for Economic Co-operation and Development, “Investigation and
Prosecution of Corruption Offences: Materials for the Training Course”, 2012, p. 25.

For an overview and description of forensic accounting skills, see, for example, Seddon et al.
(eds.), 2020, pp. 375-395.

Simon Baechler ef al., “Breaking the Barriers Between Intelligence, Investigation and Evalu-
ation: A Continuous Approach to Define the Contribution and Scope of Forensic Science”, in
Forensic Science International, 2020, vol. 309.

39

40

41 Graham Jackson ef al., “The Nature of Forensic Science Opinion — A Possible Framework to

Guide Thinking and Practice in Investigation and in Court Proceedings”, in Science & Justice,
2006, vol. 46, no. 1, pp. 33-44.
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explanations are investigated; and assess whether the findings meet the burden
of proof.

8.4.6. Quality Concerns

The collection and analysis of evidence enables one to assess the strength of the
case and serves to identify or remedy evidentiary gaps. This is done by planning
and executing subsequent investigative steps, which requires objectivity. For in-
stance, it is crucial that the process of adding new evidence is not biased by
systematically collecting or selecting evidence that favours a particular propo-
sition. A biased collection process will add little to the available evidence. Even
an insufficient investigation of mitigating circumstances might give the impres-
sion of a biased investigation. This applies to circumstances such as finding (but
not reporting) that:*?

o the offender has prevented, reversed, or limited the harm or loss of welfare
caused by the offence, or sought to do so;

o the offence was to a significant degree occasioned by the circumstances of
the aggrieved party; or

o the offender had, at the time of the act, reduced capacity to realistically
assess his or her relationship to the outside world due to mental illness,
mental disability, impairment of consciousness or a state of severe mental
agitation.

Building an optimal evidentiary dataset is therefore not simply a matter of
increasing the volume of evidence. The additions must, to the greatest extent
possible, fairly reflect all of the available evidence and contain all of the “infor-
mation (that is) practically derivable from all extant sources that can reasonably
be made available to and considered by the decision-maker”.** If certain evi-
dence is missing (that is, evidence known to exist but not obtainable), this gap
in the evidential dataset should be flagged in the evidential dataset.

8.5. Concluding the Fact-Finding

The question as to when an evidential dataset is optimal or what and how much
evidence is needed to conclude the fact-finding can be answered from different,
interrelated perspectives. The evidence should (a) meet the required standard of
proof, which entails a quantitative and qualitative aspect; (b) support the factual
allegations and allow the application of the law to them (subsumption); (c)

42 Tor-Geir Myhrer, “The Importance of Successful Co-operation Between Police Investigators
and the Prosecution Service to Secure Efficient and Fair Court Proceedings and Verdicts”, in
Agirre, Bergsmo, De Smet and Stahn (eds.), 2020, p. 1025, see supra note 5.

43 Cohen, 1985, p. 264, see supra note 26.
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enable the individual attribution of guilt; and (d) enable the sanctioning of per-
petrators and the recovery of the undue payments.

8.5.1. Standard of Proof

The ‘standard of proof” varies at different stages of the criminal proceedings.*
The term is used here to indicate the threshold of sufficient evidence and per-
suasiveness that the investigation has to produce to convince the prosecutor,®
and eventually the trier of facts, of the righteousness of the claim.*

In adjudication, guilt must be typically proved ‘beyond a reasonable
doubt’.*" Proof beyond a reasonable doubt does not mean proof to an absolute
certainty: it is more than proof that the accused is probably guilty, but not proof
beyond any doubt. This means that the evidence must be considered almost cer-
tain to be true or at least that the prosecution should convince the judge that
there is no other reasonable explanation that can be derived from the evidence
presented at trial.

Most (inquisitorial) continental legal systems embed this judgment in the
concept of ‘intime conviction’ of the judge.*® This should be understood as
meaning that the assessment of whether guilt is established beyond reasonable
doubt concerns a strictly subjective impression in the judge’s mind. From this
perspective, it is sufficient that the judge is personally convinced that the

4 See Chapters 5 (“Initial Reporting”) and 6 (“Preliminary Examination of Information™) for the
standards proposed at those stages of the investigative process.

4 For a study demonstrating that the threshold to charge somebody seems to be lower and one
does not need to be completely convinced of the suspect’s guilt, see Susanne M. Schmittat,
Birte Englich, Lyane Sautner and Petra Velten, “Alternative Stories and the Decision to Pros-
ecute: An Applied Approach Against Confirmation Bias in Criminal Prosecution”, in Psychol-
ogy, Crime & Law, 2022, vol. 28, no. 6, pp. 608—635.

4 More technically: “The burden of proof is a party’s obligation in legal proceedings to establish
an assertion or charge, encompassing the burden of production (provision of sufficient evi-
dence) and the burden of persuasion (preponderance of evidence)”, in Fundamental Rights
Agency, Presumption of Innocence and Related Rights: Professional Perspectives, 2021, p. 5.

47 See, for example, ibid., p. 66; United Nations Human Rights Committee, General Comment
No. 32, Article 14: Right to equality before courts and tribunals and to a fair trial, UN Doc.
CCPR/C/GC/32, 23 August 2007, p. 9, para. 30 (https://www.legal-tools.org/doc/17c458/).

4 See, for example, Mirjan Damaska, “Epistemic Foundations”, in id. (ed.), Evaluation of Evi-
dence: Pre-Modern and Modern Approaches, American Society of Comparative Law Studies,
Cambridge University Press, 2018, pp. 27-46.
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evidence presented weighs in favour of his or her subjective conclusion that the
defendant is guilty.*” However, the duty of motivation does apply.*

Other standards of proof are ‘clear and convincing’ evidence and the ‘bal-
ance of probabilities’.”' These are typically applicable in civil cases and admin-
istrative inquiries. In the latter case, a claimant (for example, the European Com-
mission in recovery procedures for irregularity) is required to prove the case
against the defendant on the aggregate (the 51 per cent test) of probabilities.> It
is important for an investigator to understand that, even though there may not
be enough evidence to meet the requirement for a criminal prosecution or to
establish proof beyond a reasonable doubt, the evidence may still be sufficient
to establish civil liability within a balance of probabilities standard. In case there
is a possibility of civil action, investigators should thus remain diligent in col-
lecting and preserving evidence, even if they believe there will be no criminal
prosecution.

‘Proof beyond a reasonable doubt’ is a different test from the one investi-
gators are required to meet when considering the value of evidence during their
investigation (for instance to justify a search).” ‘Reasonable grounds to believe’
is a typical standard here, which is a lower level of belief, because it requires
investigators to articulate only a subjective belief in light of the evidence avail-
able to them at the time of their investigation. It allows them to act, for instance,
on physical evidence they have seen, records they have reviewed, and hearsay
information acquired from witnesses.

Although ‘proof beyond reasonable doubt’ is a superior level standard that
is not imposed here, it could usefully inform the investigative results. The in-
vestigative team may wish to ‘over-deliver’: that is, strive to meet the

4 For a comparison between instructions for German and Dutch judges to respectively explain

or justify their decisions, see Enide Maegherman, Karl Ask, Robert Horselenberg and Peter J.
van Koppen, “Accountability in Legal Decision-Making”, in Psychiatry, Psychology and Law,
2021, pp. 1-19.

The German judge has, for instance, an extensive duty to motivate the decision: the written
decision not only needs to include the proven fact and the evidence used, but also needs to
explain the selection and evaluation of evidence. In addition, he or she has to pay attention to
facts that indicate an alternative, but not accepted, version of events. See Paul A.M. Mevis,
“Modernisering van het strafprocesrecht op z’n Duits” [Modernization of Criminal Procedural
Law in the German Way], in Delikt en Delinkwent, 2019, vol. 7, pp. 40—47.

The ‘balance of probabilities’ is defined as “sufficient evidence — more evidence supports the
finding than contradicts it (51%)”, see Stephen Wilkinson, Standards of Proofin International
Humanitarian and Human Rights Fact-Finding and Inquiry Missions, Geneva Academy of
International Humanitarian Law and Human Rights Law, 2012.

Gehl and Plecas, 2016, pp. 14, 16, see supra note 1.

3 Ibid., p. 15.

50

51

52

Publication Series No. 39 (2025) — page 184



8. Fact-Finding, at the Core of the Investigation Process

evidentiary threshold required for the next, higher stage (for example, the pros-
ecutor’s decision to indict), already before entering a new procedural stage.>*

8.5.2. Subsumption

The role of the investigator is not only to establish the facts and circumstances
underlying PIF offences, but also to provide a provisional — or at least enable —
a legal characterization of the facts. Therefore, ‘case building’ cannot be limited
merely to finding facts, but also involves framing and qualifying them.

The facts to prove will vary depending on the offence being alleged or dis-
covered during the investigation. The prosecutor’s task of obtaining a conviction
requires proof beyond a reasonable doubt of each element of the offences
charged and the accused person’s individual criminal liability. The investigator’s
ability to identify and present evidence, and to determine its relevance and im-
portance in relation to the legal aspects of the case, is critical to the success of
the case.”

A key organizing principle is that one must ensure that the criminal law
applies to the facts. This is called ‘subsumption’. Put differently, investigators
should ensure that their factual findings cover all the constituent parts of the
incrimination put forward. Such a correspondence between (possible) incrimi-
nation and fact-finding builds on a focused planning of the investigation and a
targeted collection of evidence. It requires that the investigative team maintain
evidence oversight at all times.*® Regarding PIF offences, the investigators must
follow national law, as EPPO is competent to investigate and prosecute PIF of-
fences as implemented by national law, regardless of whether the same criminal
conduct could be classified as another type of offence under national law.>’

To recognize the types of evidence that need to be collected with respect
to various (PIF) offences, an investigator must become intimately familiar with
the concept of actus reus. This is a Latin term definable as “the guilty act” or
“the criminal act”, and the concept of mens rea, another Latin term meaning
“guilty mind” or “the intent to commit an offence”.”® As a general rule, someone
who acted without mental fault is not liable in criminal law. It is necessary to

34 Matthias Neuner, “Investigations of Criminal Responsibility by the ICC Office of the Prose-
cutor”, in Agirre, Bergsmo, De Smet and Stahn (eds.), 2020, p. 702, see supra note 5.
Olympia Bekou, “Enhancing the Quality of Investigations: What Role Can the In-Depth Anal-
ysis Charts Play?”, in ibid., p. 590.

We refer to the ‘bottlenecks’ of too much or not enough evidence, stemming from the finding
that in practice the knowledge-base of the investigation frequently ends up being broken up,
resulting in efforts ending up being duplicated or precious information being lost (see ibid., p.
588).

37 Article 22(1) of the EPPO Regulation, see supra note 9.

38 Gehl and Plecas, 2016, p. 21, see supra note 1.
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prove a subjective mental element to establish liability. This is expressed by the
Latin expression: ‘actus reus non facit reum nisi mens sit rea’, that is, ‘the act is
not culpable unless the mind is guilty’.>® The actus reus represents the objective
component of the crime, while the mens rea is the perpetrator’s subjective rela-
tion to the crime. In addition to proving the punishable material act or omission
described in the criminal code or other legislation, an investigator must therefore
prove this “guilty mind”.*°

For certain types of crimes, the law may impose additional conditions for
a sanctioned mens rea, such as the intent to cause harm or premeditation. The
crimes under the jurisdiction of the EPPO encompass diverse constitutive ele-
ments and various legal requirements, including different forms of guilty intent.
To secure a conviction, evidence must be presented to support each of these
elements.*!

Proceeding to a more detailed identification of the crime-base and modes
of liability may exceed the capacities of the investigators. While the ‘review’
function traditionally intervenes later in the process, investigative teams may
benefit from relying on ‘legal direction’ throughout the investigation phase, in-
cluding the ‘case-building’ stage.

8.5.3. Individualization of Guilt

The centrepiece of any investigation, prosecution, trial and judgment is the at-
tribution of guilt to an individual or legal person and a determination of their
individual criminal responsibility. The role of the investigator is not only to es-
tablish the facts and circumstances underlying PIF offences, but also to explore
possible avenues of responsibility of the (legal) persons involved. The main
questions to answer here are: What is the correct mode of responsibility that
most accurately describes the wrongdoing? And how does this translate into a
liability??

Sometimes scholars refer to the principal as the person who ‘(c)ommits’
the sanctionable act(s) by directly perpetrating the culpable act or acting as di-
rect or indirect co-perpetrator. By contrast, an accomplice orders, solicits or in-
duces,6 3aids or abets in any other way contributing to the occurrence of the of-
fence.

% David Lanius, Strategic Indeterminacy in the Law, Oxford University Press, 2019, p. 113.

0 Gehl and Plecas, 2016, p. 21, see supra note 1.

See Chapter 10 for a specific approach to proving guilty intent.

62 See Section 7.2. of Chapter 7.

6 See, for example, Article 25(3) of the ICC Statute, supra note 12, and Article 5 of the PIF
Directive, supra note 25, for the punishable acts of complicity and attempt to fraud.

61
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For ‘crimes of omission’, it is only necessary to find evidence that the ac-
cused failed to meet the standard of care that is expected by law. This omission
can be intentional (for example, omitting to submit a tax statement) or the result
of negligence (for example, not registering a lost invoice in the accounts). When,
for instance, a public official delegates his signature to his assistant, who subse-
quently signs off on his own claims for non-work related costs, the public offi-
cial could be considered a co-perpetrator, a wilfully blind accomplice, or just a
negligent person depending on whether there is evidence to suggest that he al-
lowed the assistant to use his signature (negligence); unlike a reasonable person,
he did not actually foresee the particular consequences which could flow from
his trust (wilfully blind); or he became aware of the need for some inquiry but
declined to make the inquiry because he does not wish to know the truth (omis-
sion).

8.6. Quality Control
8.6.1. The Concern

The process of fact-finding is rich, demanding, and hence subject to many po-

tential considerations for improving its quality. Whereas in theory investigators

generally grasp the burden and standards of proof required, in practice they are

often unable to consistently determine whether there is sufficient evidence to

meet the requisite evidentiary standards for a conviction on a particular charge.**
Typical challenges include:®

e collecting information of prima facie evidentiary value which fails to trans-
form into relevant evidence through analytical processes (for example,
over-collection of more easily accessible forms of information, like social
media);

o fully grasping the depth, quality and quantities of evidence required to en-
sure a reasonable prospect of conviction;

e understanding forensic expert reports;®

e improper functioning of evidence-review processes.

%4 Ewan Brown and William H. Wiley, “International Criminal Investigative Collection Planning,
Collection Management and Evidence Review”, in Agirre, Bergsmo, De Smet and Stahn (eds.),
2020, p. 532, see supra note 5.

5 Ibid., pp. 532-533.

% For a study indicating that the error in understanding forensic expert reports reached 90% for
judges and lawyers and 60 per cent in experts, see Jan De Keijser and Henk Elffers, “Under-
standing of Forensic Expert Reports by Judges, Defense Lawyers and Forensic Professionals”,
in Psychology, Crime & Law, 2012, vol. 18, no. 2, pp. 191-207.
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Professional literature offers various avenues for improving the quality of
the investigation, ranging from adopting a right mindset and using adequate
thinking skills®’ to specific review processes, as briefly discussed below.

8.6.2. The Mindset

Quality control in fact-finding is above all about nourishing a mindset that en-
courages constant questioning of the way fact-finding is undertaken by those
who are engaged in it. It invites investigators to permanently consider how the
quality of every functional aspect of fact-finding can be improved, including
work processes to identify, locate, obtain, verify, analyse, corroborate, summa-
rize, synthesise, structure, organize, present and disseminate facts. It is a state
of mind characterized by a will to professionalize, and not just by the ad hoc
development and adoption of standard procedures or universal methodologies
that come so easily to lawyers.®® The pursuit of best practice in fact-finding
should not be undertaken in isolation,*” but result from a culture of quality con-
trol, in which the will of individual fact-finders to professionalize is nurtured by
example.”

8.6.3. Review

Professional literature distinguishes several quality assurance tools consisting
of a process of review. It concerns tools or processes where others’ specialized
competences and expertise are actively sought to obtain comments, including
dissenting opinions. Formats include classical review panels and innovative di-
agnostic and adversarial techniques. These review instruments aim at dissecting
the content of the case after breaking them down into tangible elements that can
be subject of individual examination’' in view of possible redress. The review
can for instance focus on information management (for example, loss of infor-
mation overview), insufficient evidence evaluation, or inadequate formulation
of responsibility.”

7 See Chapter 2.

% Morten Bergsmo, “Foreword to the First Edition by the Editor”, in Bergsmo and Stahn (eds.),
2020, p. xvi, see supra note 4.

8 Ibid., p. xii.
70 Aksenova, Bergsmo and Stahn, 2020, p. 31, see supra note 4.

Xavier Agirre Aranburu, “The Contribution of Analysis to the Quality Control in Criminal In-
vestigation”, in Agirre, Bergsmo, De Smet and Stahn (eds.), 2020, p. 242, see supra note 5.

72 Ibid., pp. 242-255.

7
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Such review has proven to be an effective debiasing strategy in complex
decision-making”® and to contribute to a better quality of the investigation.

8.6.3.1. Review Panels™

A review panel (or board) is a fundamental quality-control mechanism for the
investigation and the proposed legal case. It consists of experts from within or
outside the office, who have not been involved in or exposed to the investigation,
and provide an independent and unbiased assessment of the status and adequacy
of the investigation.

While review procedures are usually applied at the end of an investigation,
some argue that review should have a wider scope, active throughout the dura-
tion of any given investigation.” In this view, investigative teams may benefit
from relying on ‘legal direction’ throughout the investigation phase, including
the ‘case-building’ stage. Proceeding to a more detailed identification of the
crime-base and modes of liability may indeed exceed the capacities of the in-
vestigators.

The main purpose of the review panel is to critically assess the case result-
ing from the investigation, advising on whether the available evidence is suffi-
cient (to file charges or not).”® The basic question is: ‘do we have the evidence
or not?’. Questions of fact should inform the procedure but be separated from
questions of law to the largest extent possible, respecting the boundaries of the
respective missions of fact-finders and reviewers.”’ This is a difficult exercise.
In this respect, the review of procedural aspects is an accessory, a simpler qual-
ity-control mechanism, than the overall assessment of the strength of the inves-
tigation, and it should not replace it.

Given the seriousness of the decision at hand, the reviewers should aim for
a high standard of certainty, based only on the actually available and admissible
evidence. The question for the reviewers is not only about their personal cer-
tainty (‘are you certain about the alleged facts and responsibilities?”). Critically,
the reviewers need to assess whether the prosecution is able to communicate this
certainty and successfully prove the case after an adversarial challenge based on
the actual evidence. This is a complex prospective assessment. Hence, the ques-
tion for the reviewers becomes: ‘are you certain about the alleged facts and

73 See, for example, Charles R. Schwenk, “Effects of Devil’s Advocacy and Dialectical Inquiry

on Decision Making: A Meta-Analysis, Organizational”, in Behavior and Human Decision
Processes, 1990, vol. 47, no. 1, pp. 161-176.

74 Agirre Aranburu, 2020, pp. 259-269, see supra note 71.

75 Brown and Wiley, 2020, p. 557, see supra note 64.

76 Agirre Aranburu, 2020, p. 259, see supra note 71.

77 Aksenova, Bergsmo and Stahn, 2020, p. 27, see supra note 4.
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responsibilities, and is the office able to prove this case beyond reasonable doubt
with the actually available and admissible evidence?’.”®

8.6.3.2. Key Assumptions Check

Checking key investigative assumptions is a quality-control approach that con-
sist of identifying all factual assumptions underlying a given investigative hy-
pothesis (for example, there is guilty intent because the suspect tried to hide
another version of the contract) and verifying their factual and logical validity
in detail.”

Such questioning of assumptions may be difficult if they follow from cul-
tural consensus (for example, ‘people from that community do not care for pa-
perwork’), precedent in other cases, policy orientation or ‘groupthink’ *® If the
team is not able to check certain assumptions, or does not consider them critical
to the case, these assumptions should at least be stated clearly for the record. In
this way, the investigative findings are subject to the validity of those underlying
premises (for example, the control environment in country ‘X’ has not been ad-
equate in excluding dubious beneficiaries from the grant system).

8.6.3.3. Analysis of Competing Hypotheses

Identifying multiple hypotheses and comparing them systematically is generally
a good idea for any complex investigation.®’ The Analysis of Competing Hy-
potheses (‘ACH’)* takes this a step further and is essentially a table that com-
pares these different hypotheses against the relevant evidence. The different hy-
potheses should be expressed in the plainest terms possible and as the most plau-
sible factual explanation of the alleged crimes. Often this takes the form of a
syllogism or chain of discrete propositions that logically (‘if ..., then ...”) leads
to a conclusion of responsibility.*® This analysis helps to identify gaps and other
weaknesses in the hypotheses and the available knowledge and serves as a guide
for the investigative process (in particular, the collection plan).**

8 Agirre Aranburu, 2020, p. 269, see supra note 71.

7 Ibid., p. 243.

80" See Section 3.3.2.2. in Chapter 3.

81 See Chapter 1.

Richard J. Heuer, Psychology of Intelligence Analysis, Central Intelligence Agency, Langley,
1999.

Agirre Aranburu, 2020, p. 245, see supra note 71.

Patrick J. Treanor, “Research and Analysis in the Investigation, Prosecution and Adjudication
of Crimes”, in Morten Bergsmo, Klaus Rackwitz and Song Tianying (eds.), Historical Origins
of International Criminal Law: Volume 5, TOAEP, Brussels, 2017, p. 138 (https://
www.toaep.org/ps-pdf/24-bergsmo-rackwitz-song/).

82

83
84
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ACH step-by-step

1 | Identify the possible hypotheses to be considered. Use a group of analysts with
different perspectives to brainstorm the possibilities.

2 | Make a list of significant evidence and arguments for and against each hypothe-
sis.

3 | Prepare a matrix with hypotheses across the top and evidence on the side. Ana-
lyse the ‘diagnosticity’ of the evidence and arguments — that is, identify which
items are most helpful in judging the relative likelihood of the hypothesis.

4 | Refine the matrix. Reconsider the hypotheses and delete evidence and argu-
ments that do not have diagnostic value.

5 | Draw tentative conclusions about the relative likelihood of each hypothesis.
Proceed by trying to disprove the hypotheses rather than prove them.

6 | Analyse how sensitive your conclusion is to a few critical items of evidence.
Consider the consequences for your analysis if that evidence were wrong, mis-
leading, or subject to a different interpretation.

7 | Report conclusions. Discuss the relative likelihood of all hypotheses, not just
the most likely one.

8 | Identify milestones for future observation that may indicate events are taking a
different course than expected.

Illustration 8.2.: Analysis of Competing Hypotheses.

It can be argued that, contrary to other sorts of investigations, in PIF inves-
tigations it is less productive to identify all possible hypotheses from the early
stages of the investigation, as suspect will typically be known and material facts
will often be quite clear. Moreover, in large cases, an overall ‘case hypothesis’
may be too complex to be subsumed under a table with a few rows. However,
the method can also be used for general guidance or otherwise applied to dis-
crete propositions within the case. Moreover, the ACH can be a very helpful tool
when assessing or attempting to prove guilty intent, using it as a method to iden-
tify the ‘inference to the best explanation’ (IBE).* Judges could then use the
ACH method in their deliberations to meet a higher standard of certainty. In that
case, a conviction would require not just that the alternative hypotheses are less
compelling, but rather that they are not reasonable in view of the available evi-
dence.®

85 See Chapter 10.
86 Agirre Aranburu, 2020, p. 251, see supra note 71.
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8.6.3.4. Case Evaluation Table

The purpose of a case evaluation table® is to test the premises of the case hy-
pothesis against specific pieces of evidence and to produce a synopsis that
should help to identify investigative priorities, ultimately deciding on the suffi-
ciency of the evidence for eventual charges. The case hypothesis is specified
with one row for each of its premises, stated in precise factual terms, while the
columns show the different sources of evidence that have been assessed posi-
tively as a matter of source evaluation.

Case hypothesis a = comments
g f g ;: =
= (32 |5 | &
2|2 e 2 =
= |g |2 | @
1 | Company X wascloseto | X | 1/3 | No | Yes | 4 | E-mail of 26 March
bankruptcy because of 2021 (‘it is time to
COVID be creative’), but ac-

counts show reserve

2 | Company looked for pub- | X | 2/4 | Yes | Yes | 5
lic contracts outside ex-

pertise
3 | Consultant Y claims privi- | - | - - Yes | 4 | E-mail 12 of June
leged access to officials 2021 (‘I can solve
that’ — ‘my net-
work’)
4 | Y contacted official ofad- | - | 2/2 | Yes 4 | Official letter dated
ministration Z 21 June 2021

Illustration 8.3.: Case evaluation table.

8.6.3.5. In-Depth Analysis Chart

The ICC introduced the idea of the In-Depth Analysis Chart (‘IDAC’) to stream-
line the disclosure of evidence, which is mandatory under the ICC rules,®® an
idea originating in the ICC Case Matrix and the preparatory team of the ICC
Office of the Prosecutor. All evidence disclosed by either party must be in the
form of an IDAC, where each piece of evidence is presented according to its

87 [Ibid., pp. 251-254.
8 Bekou, 2020, p. 593, see supra note 55.
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relevance in relation to the constituent elements of the crimes presented by the
Prosecutor.®

The prosecution’s obligation to present evidence in accordance with this
so-called ‘analytical disclosure’ does not extend to exculpatory evidence.” In-
criminating evidence, however, should be entered in a table breaking down each
confirmed charge into its constituent elements — contextual circumstances as
well as material and mental elements, as prescribed by the elements of crimes.
For each element, the prosecution must set out the precise factual allegations
that it intends to prove at trial in order to establish the constituent element in
question. For each factual allegation, the prosecution shall specify the evidence
it intends to rely on at trial in order to prove the allegation.”’

The use of IDACs compels the prosecution team to undertake fact-related
work with the (draft) legal classification of the case in the forefront of their
minds.

8.6.3.6. Adversarial Techniques

Adversarial techniques are designed as a ‘stress test’, to challenge the investi-
gative findings in order to control for ‘tunnel vision’ and ‘confirmation bias’,
and to anticipate the counterarguments of adversarial litigation.”> Best-known
are the ‘consider-the-opposite’,” the Devil’s Advocate (‘DA’) and Red Teaming
(‘RT’). The latter is similar to a DA but more demanding: beyond challenging
the proposed argument, a RT is expected to build an alternative argument or
scenario with the same information.

Findings on the efficiency of this adversarial techniques are mixed. The
success of the procedures seems to be dependent, for instance, on how ‘devilish’
the DA really is;* that is, whether the dissent is genuine or contrived.” For a
DA to have the intended effect, rather than becoming a pointless ritual, the DA
should actively research and advocate a contrary position, not just pose

9 Ibid., p. 594.
% Ibid., p. 596.
9 Ibid., p. 594.
92 Agirre Aranburu, 2020, p. 255, see supra note 71.

93 See, for example, Edward R. Hirt and Keith D. Markman, “Multiple Explanation: A Consider-
an-Alternative Strategy for Debiasing Judgments”, in Journal of Personality and Social Psy-
chology, 1995, vol. 69, no. 6, pp. 1069-1086.

Morgan D. Jones, The Thinker's Toolkit: 14 Powerful Techniques for Problem Solving, Crown
Currency, New York, 1995, p. 218.

Stefan Schulz-Hardt, Marc Jochims and Dieter Frey, “Productive Conflict in Group Decision
Making: Genuine and Contrived Dissent as Strategies to Counteract Biased Information Seek-
ing”, in Organizational Behavior and Human Decision Processes, 2002, vol. 88, no. 2, pp.
563-586.

94

95
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rhetorical questions and make insincere or unsubstantiated comments before
slipping back into the mainstream of conventional thought.”

Moreover, research on ‘consider-the-opposite’ and DA as an effective ap-
proach to reducing bias in a number of different domains has shown that these
tactics may ultimately strengthen the initial position. If the opposite is hard to
consider or the dissent is not genuine, alternative stories may not lead to the
desired results of a balanced information evaluation but may instead backfire.”’

8.7. Concluding Remarks

The essence of investigation is fact-finding: identifying, locating, obtaining, ver-
ifying, analysing, validating, summarizing, structuring and presenting this set of
information and facts to the trier of facts as evidence.

This chapter asserts that good practices in fact-finding involve the follow-
ing:

» After a more exploratory phase, where the investigators will use their le-
gitimate powers to collect evidence, they will have to build a case based
on the available evidence and consider whether they have a good enough
case to present to the decision maker.

» Evidence can be direct, when it does not have to rely on inferences to
demonstrate a fact, or indirect or circumstantial, when the evidence does
not prove the offence in itself but supports its occurrence by means of gen-
eralizations.

» Good evidence must be admissible (a legal criterion) but also relevant, re-
liable and probative. The more comprehensive, strong and supportive of
the conclusion the evidence is, the more weight (or persuasive power) it
will have in convincing the trier of facts.

» At the end of the investigation, the evidence obtained should satisfy the
standard of proof, apply a correct legal description to the facts, and enable
individualization of guilt.

» In most cases, the evidence will need to demonstrate beyond reasonable
doubt the existence of the sanctionable act or omission and a culpable
mindset.

The quality of the investigation can be ensured with reviews by experts
who were not involved in the investigation, standard control procedures, and

% Moa Lidén, “Confirmation Bias in Investigations of Core International Crimes; Risk Factors
and Quality Control Techniques”, in Agirre, Bergsmo, De Smet and Stahn (eds.), 2020, p. 518,

see supra note 5.

97 See, for example, Charlan Nemeth, Keith Brown and John Rogers, “Devil’s Advocate Versus

Authentic Dissent: Stimulating Quantity and Quality”, in European Journal of Social Psychol-
0gy, 2001, vol. 31, no. 6, pp. 707-720.
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adversarial challenging techniques. Above all, however, there should be a cul-
ture of quality concern.
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Models of Rational Proof in Investigation

Daniela-Simona Tatu, Jorick Schreurs and Tom Willems"

9.1. Introduction

At the end of the fact-finding stage, the investigative team will have to prepare
its ‘case’. This will often come in the form of a final report comprising a state-
ment of the facts and an analysis of the collected evidence, followed by the con-
clusions of the investigation. Bearing in mind that the burden of proof for estab-
lishing guilt falls on the prosecution, the investigative team is charged with seek-
ing both inculpatory and exculpatory evidence, to be submitted to the prosecutor
or trier of facts. In full respect of the applicable legal framework and defence
rights, there will nevertheless exist some margin of manoeuvre in the selection
and presentation of evidence. In this chapter, we inquire: what makes for the
conclusions of an investigation, what are the boundaries or constraints of selec-
tion and presentation of evidence, and what are the models of rational proof used?

9.2. Basics

Fact-finders' should only make factual claims that they themselves believe to be
true, and are expected to be able to ‘justify’ their beliefs in front of a trier of fact,
judge or jury. Whether a belief is justified depends on a number of factors, the
most important of which is the totality of evidence the fact-finder has at his or
her disposal. As the evidence one has can, at least in theory, always be chal-
lenged or defeated by evidence one does not have, it follows that as long as one
does not have all the evidence, one’s beliefs remain defeasible. Therefore, apart
from giving us the hypotheses and the theories that underpin them, fact-finders

Daniela-Simona Tatu serves as a Senior Legal Support Officer at the European Public Prose-
cutor’s Office, where she provides legal assistance to a permanent chamber in fulfilling its
duties related to investigation monitoring and case adjudication. She possesses extensive ex-
perience in investigating and prosecuting financial crimes, having previously served as public
prosecutor within the Romanian criminal justice system. Jorick Schreurs, a public prosecutor
in the Netherlands, is currently working as National Expert at the European Anti-Fraud Office
(‘OLAF’) where he contributes to the cooperation between OLAF and its external stakeholders,
most notably EPPO. Tom Willems is co-ordinator for international relations at OLAF, after a
long career as investigator in fraud and corruption cases at the Belgian police and OLAF. This
chapter is authored in the contributors’ personal capacity and does not necessarily reflect the
views of EPPO, OLAF or other institutions mentioned therein.

' See Chapter 8 for more detail on good practices in fact-finding.

Publication Series No. 39 (2025) — page 197



Quality Control in Fraud and Corruption Investigations

should be able to express how confident they are of the accuracy, reliability and
strength or solidity of their findings. This estimation should be based on more
than the fact finder’s intuition. Ideally, the fact-finder should be able to explain
exactly what the sources of uncertainty or doubts are, and to what extent they
impact the accuracy of the findings. In order to be able to convey this infor-
mation, fact-finders must have a method for determining their level of confi-
dence in the findings, ideally measuring this when possible, and communicating
it.”

Fact presentation methods and decisions contingent on proven facts that
are violations of criminal law, must be rational because of what is at stake. Ra-
tionality here is to be understood as methods and decisions based on sound rea-
soning, securing warranted conclusions and open for critical scrutiny. The deci-
sion-making process must also be cognitively feasible, given realistic cognitive
limitations,® and it must comply with the relevant legal and procedural con-
straints.* Given these considerations, three approaches to rational reasoning are
particularly useful:’ (a) probabilities, (b) arguments, and (c) scenarios.

These approaches are not mutually exclusive and fact-finders are not com-
pelled to choose between one or the other, and many may opt to combine them.
They all acknowledge that evidence cannot provide watertight support for a fac-
tual claim, as there is always room for doubts and counter-claims (see defeasi-
bility). Probabilistic approaches account for this by applying Bayesian probabil-
ity theory, argumentative approaches emphasize the comparison of supporting
and opposing arguments, and scenario-based approaches involve comparing al-
ternative scenarios about what may have happened in a given case.® Although
none of these schools offers ready-made reasoning models that always lead to
the truth, let alone provide simple algorithms that are easy to apply in practice,
it is nevertheless quite useful to be aware of them, because a better

2 Simon De Smet, “Justified Belief in the Unbelievable”, in Xabier Agirre, Morten Bergsmo,
Simon De Smet and Carsten Stahn (eds.) Quality Control in Criminal Investigation, Torkel
Opsahl Academic EPublisher, Brussels, 2020, p. 85 (https://www.toaep.org/ps-pdf/38-qcci/).
See Chapters 3 (on noise) and 4 (on bias).

4 John H. Wigmore, The Principles of Judicial Proof, 2nd ed., Little, Brown and Company, Bos-
ton, 1931.

5 Bart Verheij et al., “Arguments, Scenarios and Probabilities: Connections Between Three Nor-
mative Frameworks for Evidential Reasoning”, in Law, Probability and Risk, 2016, vol. 15,
no. 1, pp. 35-70.

¢ Hendrik Prakken, Floris Bex and Anne Ruth Mackor, “Editors’ Review and Introduction: Mod-
els of Rational Proof, in Criminal Law, Topics in Cognitive Science”, 2020, vol. 12, no. 4, pp.
1053-1067.
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understanding of the underlying concepts may improve the way in which fact-
finders approach their work.

9.3. Probabilistic Approaches
9.3.1. Description

The basic idea of probability theory is that our beliefs about the world are not
categorical but come in degrees.’ By convention, a person’s degree of belief is
expressed on a scale from 0 (one is certain a proposition is false) to 1 (one is
certain a proposition is true). When asked about whether one thinks a fair coin
will land on heads, the answer should therefore be ‘0.5°, expressing the fact that
one has no basis on which to predict which of the two sides will land up.

The probabilistic method aims at establishing the probability of factual
propositions based on the laws of probability. Probabilistic approaches have
been central to much of the research on the assessment of evidence, particularly
when the probabilities can be determined based on ‘hard’ data (for example,
DNA and fingerprint databases).

Probabilistic accounts for fact-finding include: (a) frequency-type proba-
bility, (b) belief-type probability, and (c) Bayesian networks.

9.3.2. Frequency-Type Probability

Frequency-type probability refers to making predictions about certain types of
events that are based either on logical calculations (for example, chance of roll-
ing dice ending on number 6) or on statistical data (for example, DNA predicting
a certain disease). A practical example for investigations is deciding when there
is evidence of systematic or organized customs fraud. The investigative service
could make some controlled purchases of certain goods to follow a money trail
and establish whether these goods are sold under the market price. But how
many of such purchases should one make to obtain a statistically relevant sam-
ple, enabling the fact-finder to draw appropriate probabilistic inferences about
the population (here: total import) as a whole? In other words, how many exam-
ples are needed to conclude a whole traffic line is corrupted? Careful sampling
is a potentially very powerful tool that can vastly improve the quality of fact-
finding, but relies on solid frequency-type probability.

9.3.3. Belief-Type Probability

Belief-type probability relies on a person’s individual confidence level about an
uncertain event or proposition as a starting point. The classical definition of be-
lief-type probability states that it is “a degree of belief (as actually held by some-
one based on his whole knowledge, experience, information) regarding the truth

7 De Smet, 2020, p. 85, see supra note 2.
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of a statement or event”.® Belief-type probability will be appropriate whenever

the event in question cannot be considered as part of a long sequence of repeti-
tions under identical conditions. A typical example is the assessment of inten-
tion.” This cannot be empirically established and thus necessarily relies on a
subjective probability assessment. Other examples include the assessment by
the investigator, judge, or jury of the trustworthiness of a whistle-blower or the
credibility of a document handed over by a witness.

The strength of beliefs often cannot be measured and there is no single
universal method to determine subjective (or personal) probability estimates.
One approach that is popular among probability theorists is to estimate a per-
son’s degree of confidence in a particular proposition by gauging how much risk
the person would be willing to take when offered the bet. A likely more relevant
approach in our context is to express the probability in shared verbal or numer-
ical scales that are illustrated with examples common to all.

People can disagree about the degree of probability when perceiving cer-
tain evidence. Their judgment will, for instance,'® depend on the level of back-
ground information in light of which the assessment is being made. Despite this
‘noise’, people are however usually able to distinguish between reasonable and
unreasonable probability assessments.!' One of the main constraints is that the
assessor should respect the basic rules of probability. These include that:'

¢ if someone considers several possible hypotheses that completely explain
a single event, the sum of the probabilities for all of these hypotheses must
be 1;

e a probability estimate about the truth of a particular proposition must be
inversely proportionate to the probability of the proposition being false (for
example, a 0.7 probability that an irregular cost claim was made in con-
scious violation of the rules, implies that there is a 0.3 probability that it
was made by negligence or error);

e the probability of a conjunction can never be higher than that of its indi-
vidual components. For example, if you suppose that the probability that
company ‘A’ prepared and sent false documents is 0.6, and the probability
that manager ‘X’ is in control of this company is 0.7, your resulting prob-
ability estimate of X being the person who orchestrated the fraud must be

Bruno De Finetti, “Probability: The Subjectivistic Approach”, in Raymond Klibansky (ed.),
La philosophie contemporaine, Volume 2, Firenze, La Nuova Italia, 1968, p. 45.

See Chapter 10.
See Chapter 3 for more detail on scales and standards and the ‘noise’ that comes with their use.

' Julia Mortera and Paszko Dawid, “Probability and Evidence”, in Tamas Rudas (ed.), Handbook
of Probability: Theory and Applications, Los Angeles, Sage, 2008, p. 404.

De Smet, 2020, p. 89, see supra note 2.
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equal to or less than the conjunction of the two probability estimates; in
other words, your estimate that X orchestrated the fraud must not be greater
than 0.42 (0.6 x 0.7). Assigning X’s probability of orchestrating the fraud
a value of, say, 0.9 would be improper.

9.3.4. Bayesian Networks

A ‘Bayesian network’ is a tool for evaluating information and determining how
a vast collection of evidence relates to one or more hypotheses.' It is based on
Bayes’ rule, which estimates the probability of an event based on prior
knowledge of conditions that might be related to the event.'* For example, when
a person goes to the doctor with a rash, the doctor will base her diagnosis of the
possibility of cancer not only on this evidence, but also on her general
knowledge that the chance of a cancer increases with age. Likewise, when cus-
toms authorities note that the price of the imported goods on a customs declara-
tion is significantly lower than the selling price of identical goods, and the ex-
porting company is investigated for customs fraud in a different case, the latter
finding allows the investigators to infer a probable conclusion: the exporting
(and importing) company agreed to under-evaluate the goods to reduce the re-
lated customs duties.

Imagine a house was robbed and the eyewitness stated she saw the thieves escape
in a white Fiat.

Given that 2 per cent of the cars in that city are Fiats and that eyewitness testi-
mony has a 90 per cent accuracy rate on average, the Bayesian probability rule sug-
gest that the eyewitness probably made a mistake, because it is five times more
likely she misidentified another car for a Fiat. Put more explicitly:

e assuming there are 50.000 car in the city, 1000 (2 per cent) are Fiats;

o as the eyewitness is right in 90 per cent of the cases, this makes for 900 correctly
identified cars;

e as she is also wrong in 10 per cent of the cases, this however also makes for

4.900 (10 per cent of 49.000) non-fiat cars she would identify as Fiat;

e Thus, out of 5.800 (900+4900) cars the witness would identify as Fiats only
900/5.800=15,5 per cent are Fiats.

Ilustration 9.1.: Advanced Bayesian reasoning.

13 Norman Fenton, Martin Neil and Daniel Berger, “Bayes and the Law”, in Annual Review of
Statistics and Its Application, 2016, vol. 3, pp. 51-77.

14 More technically: the Bayes’ rule considers the conditional probability of the evidence given
the hypotheses (the likelihood ratio) and the prior probability of the hypotheses (that is, their
probability before taking any evidence into account) to compute the posterior probability of
the hypotheses given the available evidence (see Prakken, Bex and Mackor, 2020, p. 1055, see
supra note 6).
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Other examples of a simplified use of Bayesian probability assessment in
investigations include:

e when after a burglary, the police take for questioning a person acting nerv-
ously (raising suspicion), the chance of having caught the right person is
higher when he corresponds to a description as ‘a man with a tattoo on his
arm and dressed in a black T-shirt with an inscription’, than when the de-
scription is merely ‘a man in black shirt and jeans’. The logic of base rates
(prior knowledge) enforced the likelihood of arresting the right suspect
among people behaving nervously;

o the selection of containers to be controlled on a ship with irregular import
documents, based on an analysis of big data identifying a shift in high-risk
sea-routes;

o the likelihood that an informant provided correct information will be
weighted taking into account that he was highly reliable and well-informed
on previous occasions;

o the fact that an email was found in an encoded folder (prior probability of
importance) gives weight to the inference that the ambiguous wording of
the email found (‘we will do business together’) refers to corruption.

The main advantages of Bayesian thinking are that it allows one to inte-
grate ‘subjectivity’ or ‘the degree of belief” into otherwise rigid statistical mod-
els (for example, reliability of a source) and can be used to gradually update the
probability of an event having occurred, as additional evidence or data is gath-
ered.

In practice, Bayes’ inferences are often used to make structured, graphical
representations of probabilistic relationships between several random variables
in so-called Bayesian networks. These are basically a snapshot of a given fact-
finder’s state of knowledge of the investigated facts at any given moment in time
and a tool to express and analyse theories about what happened and who bears
the responsibility for those events. The Bayesian network forces the fact-finder
to analyse the evidence in much greater detail, both in terms of relevance and
probative value. Arguably, this leads to greater accuracy in the overall probabil-
ity assessment, as research suggests people make better probability assessments
when asked to assess each of the items of evidence and hypotheses separately.'®
Other advantages of using a Bayesian network include that it:

e demands the fact-finder to think carefully about how evidence and hypoth-
eses may be connected (or not);

15" See Fred Luminoso, “Bayesian Belief Network Analysis of Legal Evidence”, in Stanford Un-
dergraduate Research Journal, 2002, vol. 1, p. 49.
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helps avoid mistakes and allows others to review and criticize the reason-
ing;16

enables one to identify missing evidence, including evidence that might be
expected to exist, but is not available;

informs the fact-finder about the defeasibility of the available evidence, by
providing an indication of the potential impact of the missing evidence on
the overall probability estimate, if it were to be found;

helps explicitly model the probabilities of various scenarios, including the
best one;!”

Moreover, Bayesian networks are state of the art in artificial intelligence,

and many software packages exist for creating Bayesian networks and compu-
ting with them.

The limitations of using a Bayesian network include that:

the required (sufficient) data set is often not available;

fact-finders may find it to be complex and counterintuitive at first, possibly
leading to more, instead of fewer errors;'®

it is difficult to represent the probability of the ‘weight’ of evidence; in that
the probability of a hypothesis based on a large body of evidence is better
justified than the same estimate made on a small subset of the evidence; "’

softer types of evidence might be ‘dwarfed’ in that only easily quantifiable
forms of evidence will be considered;

the mathematical form of a testimony gives the misleading impression of
objectivity;*

in many cases, fact-finders will have considered at least part of the evi-
dence before any hypotheses are formulated, influencing the prior proba-
bility of the hypothesis before Bayes’ rule can be applied;

if only one hypothesis is considered, there is a risk that certain evidence
will simply be overlooked because it stands in no obvious probabilistic re-
lationship to that hypothesis.

De Smet, 2020, p. 96, see supra note 2.

Hendrik Prakken, presentation during the OLAF conference on “Judgement and Decision
Making in Investigations”, Brussels, 7 December 2022, referring to Norman Fenton, Martin
Neil, Barbaros Yet and David Lagnado, “Analyzing the Simonshaven Case Using Bayesian
Networks”, in Topics in Cognitive Science, 2020, vol. 12, no. 4, pp. 1092-1114.

Richard O. Lempert, “The New Evidence Scholarship: Analyzing the Process of Proof™, in
Boston University Law Review, 1986, vol. 66, pp. 439-477.

Prakken et al., 2020, p. 1055, see supra note 6.

Laurence H. Tribe, “Trial by Mathematics: Precision and Ritual in the Legal Process”, in Har-
vard Law Review, 1971, vol. 84, no. 6, pp. 1329-1393.
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In legal practice, practitioners have so far used the Bayesian probability
account almost exclusively on parts of the evidence and at so-called source level
to determine from which source a particular trace (for example, DNA, foot
tracks or fingerprints) comes from. This use is limited to establishing the weight
of this trace evidence.

Given the limitations of using the Bayesian network, especially the com-
plexity of the tool, legal practitioners tend to be apprehensive about its broader
use. This often stems from lawyers in criminal cases simply not being well ac-
quainted with the basics of Bayesian analysis. Most lawyers are not accustomed
to using mathematical formulae. Nevertheless, Prakken and Meester argue?®' that
the Bayes rule can be applied in a scientifically reliable and useful way to ana-
lyse complex criminal cases as a whole, provided that certain guiding principles
are followed:

i) there needs to be a co-operation between subject matter experts and Bayes-

ian experts;

ii) different kinds of findings require different kinds of expertise, so (usually)
more than one matter expert is needed;

iii) subjective assumptions and estimations based on common sense need to be
explicitly indicated as such;

iv) there needs to be at least two alternative analyses by two different groups
of experts.

9.4. Arguments
9.4.1. A Description

A second approach for proving facts is based on argumentation. Argumentation
is the practice of justifying (not proving) conclusions under conditions of uncer-
tainty.?? People argue by constructing and justifying arguments in many contexts,
through conversation, speeches, writings, and even nonverbal expressions.*
The fundamental process of argumentation involves providing reasons for a

2! Hendrik Prakken and Ronald Meester, “Bayesiaanse analyses van complexe strafzaken door
deskundigen: Betrouwbaar en zo ja: nuttig?” [Bayesian Analysis of Complex Criminal Cases
by Experts: Reliable and If So: Useful?], in Expertise en Recht, 2017, vol. 5, pp. 185-197.

22 David Zarefsky, The Practice of Argumentation. Effective Reasoning in Communication, Cam-
bridge University Press, 2019, p. 3.

23 Zarefsky, 2019, p. 29, see supra note 22.
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given state of affairs.** It often involves offering what are thought to be good
reasons that are related to claims that we are asking others to accept. *

Argumentation relies on inferential justification. An inference is a logical

and reasonable conclusion of a fact, not presented by direct evidence but which,
by process of logic and reason, a trier of fact may conclude exists given the
established facts.”® Put differently, an argument consists of the production, in
one's mind or in conversation, of a set of statements (the premises) that are
meant to support a conclusion.?’

Making the various inferences in an argument explicit allows one to iden-

tify sources of doubt in these arguments.

Imagine an investigation about allegations of systematic fraud in scientific research
projects funded by the European Union (‘EU’), where participating organizations
submitted very high claims for personal costs, supported by time-sheets indicating
up to 10 working hours per day. To prove fraud, the investigator will have to:

o establish the materiality of a misstatement (for example, working time for a re-
searcher reported to have worked 10 hours on one project, was also claimed in
another project the same day), and

e demonstrate that these wrong claims were made knowingly and willingly to ob-

tain illegitimate funds and not by error (for example, it was not caused by the

company’s secretary’s inattention when filling in the time sheets).

As regards the latter, the investigators (prosecutor) will have to prove beyond
reasonable doubt the suspect’s guilty intent to commit fraud. This can require com-
plex argumentation, constructed given the available evidence and the inferences it
warrants.

9.

Ilustration 9.2.: The need for argumentation via inference.

4.2. Deductive Arguments

Deductive arguments allow one to draw conclusions that are definitively true?®
if the argument’s premises are true. For example, consider these two premises:

24

25

26

27

28

Other objectives of argumentation is better understanding for the arguer him- or herself (justi-
fying beliefs), persuasion, and the refutation of arguments by others. See Walter Sinnott-Arm-
strong, Think Again: How to Reason and Argue, Oxford University Press, 2018, pp. 173, 249.
Zarefsky, 2019, p. 5, see supra note 22.

Robert J. Girod, Logical Investigative Methods, CRC Press, Taylor and Francis Group, Boca
Raton, 2015, p. 3.

Sinnott-Armstrong, 2018, p. 105, see supra note 24; Girod, 2015, pp. 28 and 52, see supra note
26.

In formal logic, validity designates a test for the quality of an argument that is independent of
the truth of the propositions (that is, the evidence or claims made in the argument). Validity is
concerned with argument structure. In other words, an argument can be valid but the
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(1.) ‘all humans die’, and (2.) ‘you are a human’. It follows from this that (3.)
‘you will die’ is true. In this case, the premises are trivially true, though that
need not be the case for the argument to be valid nevertheless.” In this way,
deduction involves certainty because a valid argument is necessarily true if its
premises are true. Another advantage of deduction is that validity is indefeasible
in the sense that, if an argument is valid, adding an extra premise can never make
it invalid.*

The main form deductive arguments take is the syllogism, a form of rea-
soning in which a conclusion is drawn from two or more propositions (premises)
that are asserted or assumed to be true. Classic examples of deductive arguments
are:*! (a) “if X, then Y. X, so Y’ (called modus ponens, or asserting stance) and
(b) “if X, then Y. Not X, so not Y’ (modus tollens, or denying stance). Such
deductive arguments often come with conclusion markers like ‘so’, ‘therefore’
and ‘hence’ or reason markers, like ‘because’, ‘since’ and ‘as’.

Premise 1 [because] EU staff should uphold the
highest principles of ethics.

Premise 2 [and] You are an EU official.

Conclusion [So] You should uphold the highest prin-

ciples of ethics.

Premise 1 [If] we can prove that the bidding com-
pany received the inside information on
23.04.20 before submitting the offer.

Premise 2 [then] there must have been a ‘leak’

Premise 3 [since] we can only prove they had the
information on 25.04.20 after the ten-
derer’s offers were opened

Conclusion We cannot prove there was a ‘leak’

Illustration 9.3.: Possible use of syllogisms in investigation.

conclusion can be false, if the premises are false. If an argument is valid (structurally) and its
premises are true, this argument is considered ‘cogent’. See Zarefsky, 2019, p. 104, see supra
note 22.

29 Michael W. Eysenck and Mark T. Keane, Cognitive Psychology: A Student’s Handbook, 6th
ed., Psychology Press, Hove, 2010, p. 533.

30" Sinnott-Armstrong, 2018, p. 187, see supra note 24.

3t Jbid., p. 155.
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9.4.3. Inductive Arguments
9.4.3.1. Description

While people tend to prefer making deductions because of the ‘certainty’ they
imply, most ordinary reasoning involves induction. Inductive arguments are
those in which a conclusion is based on the available evidence, evidence that is
often incomplete or might be subject to diverse interpretations.** So, such con-
clusions are never entirely certain. Unlike deductive arguments, inductive argu-
ments are not indefeasible.’® Rather, they aim to provide the best support they
can for the fact-finder’s conclusions.

The strength of such conclusions — conclusions that, in the case of investi-
gators, are often working hypotheses about the crime or its components — de-
pends on their premises, which is to say the evidence presented.’* Evidence for
inductive arguments comes in many forms, including physical, testimonial,
graphs and charts.*> The determination of guilty intent in adjudication can, for
instance, rely on inductive reasoning comprised of evidence as diverse as: a
number of consistent witness statements; patterns of behaviour (for example,
application or different prices only in EU tenders); and indications of conceal-
ment of certain commercial transactions (for example, the use of shell compa-
nies).

A key feature of inductive arguments is that its conclusions are probable,
but not necessarily true. Inferences of this sort do not provide certainty. The
logic of probability is thus relevant to any discussion of inductive arguments,
and any system of inductive logic involves an assignment of probabilities.*® To
be useful, conclusions based on inductive reasoning and argument must reach a
reasonable degree of probability. In law, this is the standard of proof. So, even
when it is said that the objective of any investigation is to establish the truth, it
is difficult to maintain that any findings should be accepted as establishing the
definitive truth. Justice hence has to settle for the best that can be attained. As a
bottom line, one could at least expect both solid findings of fact, as well as a
firm belief on the part of the fact-finder that the probability of claims he supports
is not liable to decrease as a result of the presentation of further (new) evidence.

32 Girod, 2015, p. 31, see supra note 26.

Sinnott-Armstrong, 2018, pp. 184, 189, see supra note 24.
34 Ibid., p. 189.

35 Robert H. Gass and John S. Seiter, Persuasion, Social Influence and Compliance Gaining,
Routledge, New York, 2018, p. 214; Jay Heinrichs, Thank You for Arguing, Penguin Books,
London, 2017.

36 James D. Carney and Richard K. Scheer, Fundamentals of Logic, 3rd ed., Macmillan Publish-
ing Co., New York, 1980, p. 436.

33
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9.4.3.2. Evidence, Warrant and Claim

A classic inductive argument consists of: (a) evidence; (b) a warrant (or gener-
ality); and (c) a claim (or inference or conclusion).

For an argument to be successful, all parties to a dispute must accept the
truth of the evidence. They may disagree about why it matters; what it means
(interpretation), and if it really functions to support the claim it supports (rele-
vance), but they need to agree the evidence is true. This is why fact-finding is
central in investigations and various procedures provide the defence with an op-
portunity to contest the factual findings before drawing conclusions.

Conclusions from inductive arguments are ‘suggested’ with varying de-
grees of certainty. Whether an inductive conclusion is convincing depends on
how much (quantity) evidence there is in the premises supporting the conclu-
sion’” and the strength (quality) of the argument linking the premises to the con-
clusion. The latter depends not only on the quantity of evidence at hand, but also
on its representativeness (sample size/base rate). A conclusion (for example, a
‘high fraud risk’ assessment) based on the analysis of 5 out of 13 EU-funded
research projects submitted over the last year has less persuasive strength than
an analysis of 256 projects of 400 submitted over the last six years. This, how-
ever, requires the recipient to think a bit and overcome the cognitive ease of
sticking with the simple figures to conclude almost half of the projects were
impacted.

The link between evidence and the claim it supports is called a warrant. It
concerns a more generalizable statement, implicitly legitimizing the inference
that the evidence gathered counts as evidence for a particular claim.*® For in-
stance, a witness testimony supports a belief by virtue of the common
knowledge that witnesses usually tell the truth. Such generalization is consid-
ered acceptable if over time similar judgments have been borne out by subse-
quent experience to be reasonable and to not lead people astray. That is what the
warrant licenses us to assume.*’ Also, for example, when an interviewer notes
that an interviewee’s company registered a consistent loss of 25 per cent of its
annual income (and might thus have been inclined to make illicit price agree-
ments), this claim is based on his analysis of the accounting books of the com-
pany. The warrant in this case is that turnover figures are a sign of a company’s
position.*’

37 Carney and Scheer, 1980, p. 11, see supra note 36.

Zarefsky, 2019, p. 51, see supra note 22.
° Ibid., p. 107.
0 Adapted from ibid., pp. 34-35.
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drop in turnover is your
turnover asign of a company
of 25 per company’s was in a

cent position bad state!

Ilustration 9.4.: A simple argument.

9.4.3.3. Inductive Argument Schemes

Just as there are several types of evidence, there are several types of warrants
(or inference). These different patterns of inference are called argument schemes
and include:*' (a) arguments from example (based on the warrant of representa-
tiveness); (b) arguments from analogy (based on the warrant of similarity); (c)
arguments from sign (based on the warrant of predictiveness); (d) arguments
from cause (based on the warrant of influence); and (e) arguments from testi-
mony (based on the warrant of credibility).

Recall that inductive arguments do not assert that the claims (conclusions)
supported by the premises are necessarily true, but rather that the claims are
reasonable when sufficient grounds are provided for sensible people to accept
them. This means that the claim is not guaranteed by the evidence (like in de-
duction), but needs a warrant to license the claim (based on the evidence). Gen-
eralizations (from the specific to the general) thus play an important part in ar-
gumentation. They are the glue that holds evidential arguments together.**

9.4.4. Argument Frameworks

Arguments are structured in frameworks that individuals can use strategically,
enabling them to anticipate counter-attacks. These frameworks can be used in
all sorts of combinations to support a main claim. It is important to differentiate
between: (a) subordinative arguments; (b) co-ordinative arguments and (c)
multi-structured arguments.

In subordinative arguments, each step in an argument depends on all the
steps that have preceded it. All of the previous steps are needed in order to es-
tablish the main claim.* This is arguably the strongest way of presenting a claim.
However, a critic would only have to break one link in the chain for the entire

41 Ibid., p. 107. See also Chapter 10 for a return to these inductive argument schemes to prove

intent.

William Twining, “Necessary but Dangerous? Generalisations and Narrative in Argumentation
About “Facts” in Criminal Process”, in Marijke Malsch and Johannes Fredrikus Nijboer (eds.),
Complex Cases: Perspectives on the Netherlands Criminal Justice System, Thela Thesis, Am-
sterdam, 1999, pp. 69-98.

Zarefsky, 2019, p. 43, see supra note 22.

42

43
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chain to be broken. In the example below such refutation could be: ‘I did not
need this contract, I had obtained an emergency loan from my bank’.

subsidiary claim 1 subsidiary claim 2 subsidiary claim 3

« instance of

* COVID made * you needed * soyou
your turnover this public contacted this active

corruption

drop by 64 contract to official
per cent survive

Illustration 9.5.: A subordinative argument in a case of corruption.

Other claims will get their strength from an accumulation of sub-claims. It
is the overall pattern, not one specific finding, that establishes the conclusion.
The structure of such an argument framework is called co-ordinative. Since the
power of such arguments comes from their accumulation of claims, some degree
of compilation, say, at least three or four of the subsidiary claims will be neces-
sary. Once the cumulative force is established, citing additional subsidiary
claims may be piling on more claims than are needed or useful.**

subsidiary claim 1 subsidiary claim 2 subsidiary claim 3

* you knew the
costs were

* your project * you * you never
administration distributed the asked for
is total amount clarifications

inflated

intransparent of eligible
cost (hours) in
advance

Ilustration 9.6.: A co-ordinative argument in a case of false cost claims.

Finally, a multiple structured argument consists of different claims that do
not depend on one another and each by itself establishes the main claim. In such
case, the arguer can fail to make a case for any given sub-claim without neces-
sarily discrediting the main claim.

“ Ibid., p. 42.
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you did not come when
summoned by the
custom authorities

you did not provide the
purchase invoices of the
imported goods

you are not cooperating
with the investigators

your statement before the
customs investigator was
evasive

Mlustration 9.7.: A multiple-structured argument.

In practice, complex argument contexts will often require a combination of
different argument frameworks. This will not necessarily strengthen the conclu-
sion(s). The different argument frameworks are summarized below:

Subsidiary claims are independent of
Multiple each other

arguments Subsidiary claims individually establish

the main claim

Subsidiary claims are independent of
Coordinative each other

arguments Subsidiary claims, taken together, estab-
lish the main claim

Subsidiary claims are not independent of
Subordinative each other

arguments Subsidiary claims, taken together, estab-
lish the main claim

Ilustration 9.8.: Panorama of complex argumentation frameworks.

9.4.5. Strength of Inductive Arguments

Conclusions from inductive arguments are 'suggested’ with varying degrees of
certainty, depending on how much (quantity) evidence there is in the premises
leading to the conclusion® and the strength (quality) of the argument. What

4 Carney and Scheer, 1980, p. 11, see supra note 36.
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makes arguments strong is not only its validity (internal logic), but also its
soundness (solid premises).*°

It is often difficult to tell when a main argument is ultimately persuasive.
There is some boundary differentiating credible from unbelievable arguments;
however, there is no hard-and-fast way to determine where this line is. It is ulti-
mately a judgment call, hinging on the applicable standard of proof.

Persuasion theorists hold that when the involvement of a person in the out-
come of a controversy is high, as is the case for a suspect in an investigation,
the quality of evidence matters more than the quantity.*’ Findings in this line of
research suggest that increasing the number (quantity) of items of evidence does
not necessarily increase the likelihood that a certain proposition is proven (or
negated). In fact, the more evidence becomes available, the less certain an adju-
dicator may become about the facts of a case, as more non-cumulative evidence
may generate more plausible explanations. Accordingly, the judge’s confidence
in a given judgment may diminish as more additional evidence becomes avail-
able.*®

Evidence is called cumulative when it proves a proposition that is already
proven by another item of evidence. If the available evidence has already given
the adjudicator such a strong categorical belief in the proposition that he con-
siders further evidence could not change that belief (that is, he thinks the new
evidence cannot defeat the old), adding additional evidence will not advance the
fact-finding process. Under such conditions, and if allowed by the applicable
legal framework, cumulative evidence may thus be left out of the evidential da-
taset.” However, the above findings on the persuasiveness of the appropriate
amount of evidence can never overrule legal obligations of transparency and
case file composition, nor should it justify selective and biased evidence gath-
ering and presentation.

9.4.6. Harnessing Arguments

It is good practice to think strategically and anticipate possible defence lines or
counterclaims the defence may bring against the arguments put forward by the
investigative team. Thus, the investigator should well understand what kind of

46 Sinnott-Armstrong, 2018, p. 156, see supra note 24.

47 See, for example, Richard E. Petty and John T. Cacioppo, Communication and Persuasion:
Central and Peripheral Routes to Attitude Change, Springer, New York, 1986; Shelly Chaiken,
The Heuristic Model of Persuasion, Social Influence: The Ontario Symposium, Erlbaum, Hills-
dale, 1987; Shelly Chaiken, Akiva Liberman and Alice H. Eagly, Heuristic and Systematic
Information Processing Within and Beyond the Persuasion Context, Unintended Thought,
Guilford Press, New York, 1989; Gass and Seiter, 2018, p. 214, see supra note 35.

4 De Smet, 2020, p. 109, see supra note 2.

¥ Ibid., p. 110.
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claims he or she is making in the final report. The latter will typically include
four types of claims:*® (a) claims of fact; (b) claims of definition; (c) claims of
value; and (d) claims of policy.

Claims of fact involve a description of reality. They assert that a given fac-
tual circumstance is the case and can be verified independently of the arguers.
We proposed above that the essence of investigation is fact-finding and that all
parties should agree on the facts first.

Claims of definition (or interpretation) concern meaning or interpretation.
In investigation, this will mainly concern whether the established facts fall under
the legal provisions sanctioning the alleged behaviour; which is to say the legal
qualification of the facts.

Claims of value involve judgment, that is, an appraisal or evaluation. An
example is when a defence lawyer frames the fraud of her client as an act of
goodwill (for example, ‘it was wrong, but my client did it for a good reason, to
at least avoid more harm for the entire sector’).

Claims of policy are about action. They state what should be done or not
(for example, a recommendation to an organization to change its rules on con-
sultancy after an investigation brought to light systematic fraud).

In addition to claims of fact and definition, legal disputes typically also
involve claims of procedure.’’ Defence mechanisms (for lawyers), also called
‘stance’, include challenges to:*

o the facts, see the advice to ‘focus on facts if they work in your favour, if
not...’;
e the definitions: ‘redefine (reframe) the terms(‘fraud?’), if that doesn’t
work’;
o the quality of the evidence: ‘argue your opponent’s argument is less im-
portant or credible than it seems’, or finally;
o the relevance: ‘surely, the Prosecutor is not interested in such cases and
discussion is irrelevant’.
These defences are often combined and have a regressive nature. For ex-
ample, referring to a matter of definition implies consenting to the facts, and
referring to a justification (value), implies admitting the wrongdoing.>®

30 Zarefsky, 2019, p. 64, see supra note 22.

SU Ibid., p. 82.
32 Heinrich, 2017, p. 131, see supra note 35.

33 Zarefsky, 2019, p. 71, see supra note 22.
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Controversy Central
Question

Claim: ‘You transferred Facts Is it the case?
the advance payme,nt to Did beneficiary take pos-
your own account! session of funding or
Counter-Claim: ‘I never not?
received it.’
Claim: ‘You took the ad- Interpretation How should we call the
vance payment!’ act? Can this act be le-
Counter-Claim: ‘I just gally characterized as
borrowed it for a week.’ misappropriation?
Claim: ‘You embezzled Value Was it justified?
the advance payment!’
Counter-Claim: ‘That’s
only fair, after waiting so
long for my previous
payment.’
Claim: ‘You should have Policy Is this the right forum or
reported fraud!’ paradigm?
Counter-Claim: ‘I will
explain in court.’

Hlustration 9.9: Harnessing claims.

Argumentation theory proposes that arguments can be bolstered against
counter-arguments by using:>* (a) guarding terms; (b) assuring terms; (c) evalu-
ative or normative language; and (d) discounting terms.

‘Guarding terms’ make premises less vulnerable to objections by avoiding
absolute statements.” Examples include avoiding words like ‘in all cases’ or
‘certainly’, but to replace these quantifiers by ‘a significant chance’, ‘many’,
‘most’, ‘often’ or ‘I believe’, ‘I think’, ‘I suspect’, or omitting quantifiers alto-
gether (for example, ‘people in that situation turn to fraud’).

‘Assuring terms’ suggest that there is a reason for a claim, without speci-
fying what that reason is or explaining the searches done and sources used.*®
Common examples include formulations like: ‘I assure that we looked for an-
other explanation’, ‘of course’, ‘obviously’ and ‘as a matter of fact’. Abusive

34 Sinnott-Armstrong, 2018, pp. 120-147, see supra note 24.
55 Ibid., p. 122.
56 Jbid., p. 127.
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assuring includes phrasing like:*’ ‘you would have to be blind not to see that ...’

or ‘everybody who knows anything about keeping accounting records knows
that you falsified the registered transactions’.

A third way to block counter-arguments is to use evaluative or normative
language, for instance when calling something ‘good’ or ‘bad’ (also: ‘safe’,
‘best’, ‘poor’, like in performance). This is basically saying it (does not) meet
the relevant standards without specifying what those standards are. The claim’s
vagueness makes it harder for opponents to object it.

Finally, the arguer can anticipate and defuse objections by using ‘discount-
ing terms’*® like the ‘but’ in ‘the company won several procurement contracts,
but faces financial problems’ versus ‘the company faces financial problems but
won several procurement contracts’: what comes after ‘but’ suggests more im-
portance and hence prevails in dictating action. Other discounting terms include
‘whereas’ and ‘though’. Raising the objection and responding to it (discounting)
makes critics more reluctant to object to your premises.

9.5. Scenario Approaches
9.5.1. Description

Argumentative reasoning does not explicitly allow the construction and com-
parison of alternative scenarios in order to maintain an overview of a mass of
evidence. This is precisely the strength of the third approach to evidence: the
scenario approach (sometimes also called the story-based or narrative approach).
It consists of narrating an explanation to create, evaluate and select scenarios,
which is to say hypotheses, about an action (or event), developing a chronolog-
ical and causal description of that action.*

The term script is used by psychologists to refer to a person’s subjective
point of view, his or her mental representation of a certain type of event or situ-
ation.®! Scripts are the most common narrative framework used in the scenario
approach. They contain general background knowledge, a mixture of implicit
assumptions and explicit assertions about the event.

v

7 Ibid., p. 128.

8 Ibid., p. 133.

° Ibid., p. 136.

0 Peter J. van Koppen and Anne Ruth Mackor, “A Scenario-Approach to the Simonshaven Case”,
in Topics in Cognitive Science, 2020, vol. 12, no. 4, pp. 1132-1151.

61 Roger C. Schank and Robert P. Abelson, Scripts, Plans Goals and Understanding: An Inquiry

Into Human Knowledge Structures, Psychology Press, Hove, 1977.
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When listening to a story about a diner in a restaurant, the listener will, for instance,
be tempted to include routine restaurant rituals (for example, waiting for table, re-
ceiving the menu, having dinner and paying the check) in his reconstruction of
events, even if some of these events were not mentioned in the account.

Ilustration 9.10.: The ‘going-to-a-restaurant’ script.

9.5.2. The Power of Stories

Story-telling is a widely used rhetorical tool aimed at making a case more per-
suasive in legal contexts.®” The reconstruction of what happened is central to
adjudication, and story construction is believed to be a core cognitive process
by which facts in adjudication are determined.®

Empirical research suggests that when dealing with a mass of evidence, it
is much easier for anybody to construct scenarios that explain the evidence in-
stead of building the arguments based on evidence alone.** Reasoning about ev-
idence gathered in investigations automatically comes in terms of causal expla-
nations,” and storytelling is arguably the most natural means of making sense
of criminal evidence. Thus, the scenario approach is arguably the most cogni-
tively feasible in that it makes use of the very processes people actually use
when reasoning through a great deal of evidence.®

It can be argued that constructing stories about what might have happened
is actually the best way for investigators to structure the information they gather.
These stories make sense of the available evidence by explaining what might

62 See, for example, Philip J. Mazzocco and Melanie C. Green, “Narrative Persuasion in Legal

Settings: What’s the Story?”, in The Jury Expert, 2011, vol. 23, no. 3, pp. 27-38; for a recent
survey of Belgian magistrates who all reported trying to find a story that could explain the
indictment, see Pieter Tersago, Miet Vanderhallen, Joelle Rozie and Sara-Jane Mclntyre,
“From Suspect Statement to Legal Decision Making How Do Judges Weigh the Evidence?”,
in Zeitschrift Fur Psychologie [Journal of Psychology], 2020, vol. 228, no. 3, p. 181.

Nancy Pennington and Reid Hastie, “A Cognitive Theory of Juror Decision Making: The Story
Model”, in Cardozo Law Review, 1991, vol. 13, pp. 519-557.

Nancy Pennington and Reid Hastie, “The Story Model for Juror Decision Making”, in Reid
Hastie (ed.), Inside the Juror: The Psychology of Juror Decision Making, Cambridge Univer-
sity Press, 1993, pp. 192-221.

Pennington and Hastie, 1991, see supra note 63.

% Prakken, Bex and Mackor, 2020, p. 1057, see supra note 6.
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have caused the evidence to be available,®’ by offering a chronological and
causal description of the event(s) under investigation.®®

9.5.3. Combinations

Whereas an argumentation starts with evidence and uses a warrant to come to a
conclusion, a scenario builds from a hypothesis to explain the evidence found
by means of causal reasoning.

ARGUMENTATION
EVIDENCE EVIDENTIAL HYPOTHESIS
GENERALIZATIONS
« PEP did not report « if you do not report, « stolen money is from
burglary in his house you have reason to illegal origin
hide
SCENARIO APPROACH
HYPOTHESIS CAUSAL EVIDENCE
GENERALIZATIONS
* [because] PEP is * he needs to hide his « [so] of course he does
corrupt bribes not report the theft

Illustration 9.11.: Argumentation versus scenario building.”

An investigator can use a scenario approach in conjunction with standard
argumentation by embedding the evidence in a convincing narrative. Not sur-
prisingly, researchers find that stories with strong arguments are more persua-
sive than stories with weak argurnents.70 Yet, even weak arguments become
more persuasive when embedded in stories.”' However, the strength of the ar-
guments will considerably increase the persuasive impact of a story, particularly
if the audience is initially rather sceptical toward an issue. This research counters

7 Floris Bex, Hendrik Prakken, Chris Reed and Douglas Walton, “Towards a Formal Account of
Reasoning About Evidence: Argumentation Schemes and Generalisations”, in Artificial Intel-
ligence and Law, 2003, vol. 11, no. 2, pp. 125-165.

van Koppen and Mackor, 2020, see supra note 60.

See John Eligon, “For South Africa’s Leader, Being a Burglary Victim Spells Trouble”, New
York Times, 10 June 2022.

Constanze Schreiner, Markus Appel, Maj-Britt Isberner and Tobias Richter, “Argument
Strength and the Persuasiveness of Stories”, in Discourse Processes, 2018, vol. 55, no. 4, pp.
371-386.

T Ibid.

68
69

70
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the idea that people might be carried away by a story,”* leaving less cognitive
resources and motivation to carefully process the strength of arguments. Thus,
argument strength seems to play a similar role in narrative and non-narrative
persuasive contexts.”

Visual evidence is very persuasive, but remains highly dependent on the
narratives that surround the images.”

9.5.4. Alternative Stories

Scenario construction can be a risk. Investigators might be tempted to create a
scenario of what happened on the basis of one, a few, or all known facts at some
stage of the investigation. This scenario is then also used to explain those very
same facts.”> As a model of rational proof, the scenario approach requires the
fact-finder to construct and compare alternative explanations of the evidence
gathered.”® The essence of the scenario approach is that fact-finding in criminal
procedures should take the form of constructing and comparing alternative sce-
narios about what might have happened. The scenario that best explains the ev-
idence should, if it does so to a sufficient degree, be accepted as true.”’ The in-
vestigator does not only reconstruct the past, but presents it as a narrative.”

72 Psychologists call this ‘transportation’; that is, the effect of narratives to engage the recipient
and transport him or her into the world of the story (see, for example, Melanie C. Green and
Timothy C. Brock, “The role of Transportation in the Persuasiveness of Public Narratives”, in
Journal of Personality and Social Psychology, 2000, vol. 79, no. 5, pp. 701-721.

73 See Schreiner, Appel, Isberner and Richter, 2018, see supra note 70, and research quoted there.

74 Keith Hiatt, “Open Source Evidence on Trial”, in Yale Law Journal Forum, 2016, vol. 125;
Floris Bex et al., “Sense-Making Software for Crime Investigation: How to Combine Stories
and Arguments?”, in Law Probability and Risk, 2007, vol. 6, nos. 14, pp. 145-168.

75 Anne Ruth Mackor, “Novel Facts: The Relevance of Predictions in Criminal Law”, in Straf-
blad: tijdschrift voor wetenschap en praktijk, 2017, vol. 15, no. 2, pp. 145-156.

76 Prakken, Bex and Mackor, 2020, p. 1056, see supra note 6.

77 Willem A. Wagenaar, Peter J. van Koppen and Henricus F.M. Crombag, Anchored Narratives:
The Psychology of Criminal Evidence, St. Martin’s Press, New York, 1993.

8 Guillaume Louis, «Enquéte policiére et techniques d’enquéte: un regard scientifique» [“Police
Investigation and Investigative Techniques: A Scientific View”], in Criminologie, 2021, vol.
53, no. 2, p. 3: “L’enquéteur non seulement reconstruit le passé, mais il en propose une narra-
tion”.
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Research experiments indicate that when the defence presents a written alternative
story to the one in the police report (instead of just claiming innocence), even with-
out adding new evidence, this still reduced the perception of guilt and the likelihood
of being charged. The alternative story implies that the evidence is not as incrimi-
nating as the summary of the preliminary investigation suggests.

Ilustration 9.12.: The power of an alternative story.79

9.5.5. Scenario Qualities

For a story to ‘stick’, it should be anchored internally and externally.*® External
anchoring means that the story must be linked to the available evidence by plau-
sible evidential generalizations enabling one to make correct inferences (see
above). Internal anchoring means that the story should conform to the back-
ground knowledge of the presenter and adjudicator. Thus, stories should at least
contain a sequence of events on a timeline. They also become stronger if the
connections between the events it contains are not just temporal but also causal
(for example, the president of an evaluation committee raising his voice will
impact evaluators) or intentional (for example, a member of the evaluation com-
mittee offering privileged information on a tender to a bidder will expect the
latter to use it).

In addition to coherence with general background knowledge (see the con-
cept of scripts, explained above) and support — or at least no contradiction — by
the available evidence, the strength of any scenario also depends on internal
coherence.®! This relates to qualities of consistency (for example, statements
within a scenario should not contradict each other), completeness (for example,
the story contains initiating events which cause the main actor to have intentions,
which give rise to actions, which have consequences)® and cognitive ease (a
simple and smooth story, covering as much evidence as possible).

7 Susanne M. Schmittat, Birte Englich, Lyane Sautner and Petra Velten, “Alternative Stories and

the Decision to Prosecute: an Applied Approach Against Confirmation Bias in Criminal Pros-
ecution”, in Psychology, Crime & Law, 2022, vol. 28, no. 6, pp. 608—635.

80 Bex et al., 2007, p.148, see supra note 74.

81 See, for example, Amalia Amaya, “Inference to the Best Legal Explanation”, in Hendrik

Kaptein, Henry Prakken and Bart Verheij (eds.), Legal Evidence and Proof: Statistics, Stories,
Logic, Ashgate, Farnham, 2009, pp. 135-160; Paul Thagard, “Evaluating Explanations in Law,
Science and Everyday Life”, in Current Directions in Psychological Science, 2006, vol. 15,
no. 3, pp. 141-145; John R. Josephson, “On the Proof Dynamics of Inference to the Best Ex-
planation”, in Cardozo Law Review, 2001, vol. 22, p. 1628.

82 Henry Prakken, presentation at the OLAF conference on “Judgement and Decision-Making in

Investigations”, 7 December 2022.
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9.5.6. Inference to the Best Explanation

The scenario qualities described above can help in assessing which story is the
most plausible. A story with high coverage (a strong match between evidence
and story) and coherence (a consistent, complete and realistic story) will have
great appeal, but other stories might also remain credible.®® In order to convict
a defendant, the evidence should not only better match the guilty scenario than
other innocent scenarios (falsification). Ideally, the accepted story should be the
sole narrative that best explains all the evidence.™

Inference to the Best Explanation (‘IBE’)® is a form of inductive reasoning
in which one selects a story that explains the evidence better than other propo-
sitions.*® It is a decision rule proposing that the acceptance of hypotheses and
theories should be pegged to the explanatory virtues of the various candidates
under consideration. Thus, it involves comparing hypotheses to identify the one
that best accounts for the established facts. *’

In practice, IBE works as follows:®® (a) the fact-finder is presented with a
finite amount of evidence; (b) from this evidence, it is possible to infer a number
of hypotheses, scenarios or narratives, which each explain (part of) the available
evidence in a different manner; and (c¢) the hypothesis which, if true, would best
explain the available evidence should, according to IBE, be retained as the cor-
rect factual finding.

This process is abductive in nature,* to the extent that plausible explana-
tions must be generated from the evidence. At the same time, it is also a process
of elimination, or at least ranking, of explanations until only one remains as the
best. Thus, if we can figure out which among the possible hypotheses for ex-
plaining the facts in question does the best job of explaining them, then that is
the hypothesis to be accepted as true. The result is acknowledged to be fallible

8 Pennington and Hastie, 1991, see supra note 63.

84 Peter J. van Koppen, Overtuigend bewijs: Indammen van rechterlijke dwalingen [Convincing

Evidence: Reducing the Number of Miscarriages of Justice], Nieuw Amsterdam, Amsterdam,
2011.

Gilbert H. Harman, “The Inference to the Best Explanation”, in The Philosophical Review, vol.
74, no. 1, p. 88.

Moa Lidén, ”Confirmation Bias in Investigations of Core International Crimes: Risk Factors
and Quality Control Techniques”, in Agirre, Bergsmo, De Smet and Stahn (eds.), 2020, p. 489,
see supra note 2.

Sinnott-Armstrong, 2018, p. 202, see supra note 24.

De Smet, 2020, p. 97, see supra note 2.

85

86

87
88
8 See Section 2. of Chapter 1 for an introduction to abduction, as a principal way of reasoning
in investigations.
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(IBE does not claim that the best explanation is necessarily a perfect explanation)
but held to be generally reliable.
Flaws in IBE reasoning include instances when:*’

o the observation is not accurate (for example, figures in the company’s ac-
count are misinterpreted by the investigative team);

o the hypothesis does not really explain the observation (for example, it is
not Covid-19 that led to a dramatic drop of turnover but a failed take-over
bid in Asia);

o the comparison is biased because a competing hypothesis is better than the
arguer thinks or because the arguer overlooked an alternative hypothesis
that provides an even better explanation (for example, the company turned
to fraudulent practices because of extortion after cyber-hacking).

9.6. The Presentation of Evidence
9.6.1. ‘Telling or Selling’

The selection and presentation of evidence at the end of the investigation should
be impartial and respectful of the rights of defence. In accordance with the pre-
vailing procedural rules, the suspect will have access to all the pieces of the file
and be able to present his or her own arguments or story.

There is debate about how to balance the need for a fair and transparent
presentation of evidence with the aim of making investigative reporting efficient.
Should the investigative team report everything that has been done and found,
or can it make a selection and present a coherent story? The question reveals a
difference between the objectives of fact-finding (based on accuracy goals: in-
dividuals strive to form an accurate belief or judgment) and persuasion (based
on directional goals: individuals seek a particular desired conclusion).”!

From a ‘selling’ (persuasion) perspective, the findings of the investigation
can be best presented as a story, containing only the consistent components.”
As set out above, explanations naturally come in a causal story structure® and
any story can be made more credible, even at the expense of being less likely, if

% Sinnott-Armstrong, 2018, p. 203, see supra note 24.

91 Ziva Kunda, “The Case for Motivated Reasoning”, in Psychological Bulletin, 1990, vol. 108,
no. 3, pp. 480—498.

Lance Bennett, “Rhetorical Transformation of Evidence in Criminal Trials: Creating Grounds
for Legal Judgment”, in Quarterly Journal of Speech, 1979, vol. 65, pp. 311 and 321: “[a] story
is an elegant symbolic framework in which a large amount of information can be organized,
compared, tested, and interpreted to yield a clear judgment about disputed versions of an action
[...]. If the tactics through which evidence is introduced in a case are not aimed at establishing
the status of the evidence within the overall story, the evidence simply won’t make sense”.

Bex et al., 2007, p. 147, see supra note 74.

92

93
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filled with internally consistent details. Whereas the detail of an account can be
perceived as enhancing its accuracy, it in fact relates more to credibility.”* Less
is sometimes more, when it contributes to a consistent story. Moreover, the rep-
resentativeness heuristic’ will make the presentation of (real) findings as a ‘typ-
ical corruption’ case - with for instance fake identities, off-shore constructions
and middlemen - very salient in the adjudicator’s mind and increase the credi-
bility of the story.

The investigator should however be aware of the risk for, and avoid con-
scious use of the narrative fallacy. This is a thinking error, occurring when fact-
finders attempt to use narratives in order to make sense of insufficient infor-
mation, but choose the wrong or an over-simplifying narrative and so end up
distorting the evidence presented.’® Stories feel better than randomness but can
never compensate for significant, noticeable gaps in the findings of the investi-
gations.

9.6.2. Expressing Uncertainty

The choice between ‘telling or selling’ the results of the investigation also brings
up another question about whether to express uncertainty about the findings of
the investigation, and, if so, how this should be expressed. Several smaller scale
studies have revealed conflicting information about whether explicitly acknowl-
edging (either numerically or verbally) uncertainty enhances or undermines the
extent to which people trust or find the information credible.”” Communicating
uncertainty might have negative consequences, such as signalling incompetence,
encouraging critics and decreasing trust. By contrast, transparency might build
rather than undermine trust.”®
In the latter view, fact-finders should resist the natural urge to present un-
equivocal and categorical findings, but rather:
e strive for greater precision and transparency about the doubts and uncer-
tainties that still remain after the investigation has been closed;
o identify the reasons for those doubts and uncertainties;

9 Erik Rassin, “Heuristiecken”, in Peter J. van Koppen, Jan W. de Keijser, Robert Horselenberg
and Marko Jelicic (eds.), Routes van het recht: Over de rechtspsychologie, Den Haag, Boom
juridisch, 2017, p. 408.

9 See Section 6.8.3.4. of Chapter 6.

% Doron Menashe and Hamutal E. Shamash, “The Narrative Fallacy”, in International Commen-

tary on Evidence, 2006, vol. 3, no. 1.

97 Anne Marthe van der Bles et al., “Communicating Uncertainty About Facts, Numbers and

Science”, in Royal Society Open Science, 2019, vol. 6, no. 5, p. 27. We note that the studies
concerned scientific uncertainty, so it is not sure if these findings can be transposed as such to
the field of investigation and prosecution.

% Ibid., p. 2.
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e give details about the limitations of the investigation and how this has af-
fected the weight of its evidential dataset;

o identify gaps in the evidence and acknowledge the potential impact on the
findings;

e mention questions that may still remain concerning the trustworthiness of
the evidence;

e expose potential inferential weaknesses and problematic generalizations
that were relied upon.”

By providing such nuanced and transparent description of the strengths and
weaknesses of every finding, including the reasoning, method and limitations
on which it relies, the receiver of the report is given maximal insight in the jus-
tifications for each of the findings and is thereby able to critically evaluate
them.'®

Until more research is conducted, it is however difficult to reach firm con-
clusions about these mixed findings across domains about the way and extent to
which communicating uncertainty affects the perceived credibility of, and trust
in, both the message and the communicator.'°' The preliminary conclusion that
explicitly acknowledging uncertainty does not always lead to an inherent de-
crease in trust or credibility, though, is worth noting.'%*

9.6.3. A Combination

The investigative report will often combine argumentation and narrative. There
is no clear consensus in the existing research about which presentation format
is best. Regardless, a number of studies note that:

e statistical proof is more effective than anecdotal or narrative proof when
making generalizations, when there is a lot of evidence, or when the re-
ceiver involvement is high;'®

e narrative proof works best when narratives are vivid or when receiver in-
volvement is Jow;'%

9 See De Smet, 2020, p. 143, see supra note 2, referring to international fact-finders (in Interna-
tional Criminal Court cases).

100 Ipid., p. 143,
101 van der Bles et al., 2019, p. 26, see supra note 97.

192 Ibid., p. 27.

103 Mike Allen and Ray W. Preiss, “Comparing the Persuasiveness of Narrative and Statistical

Evidence Using Meta-Analysis”, in Communication Research Reports, 1997, vol. 14, pp.
131-152; Sang-Yeon Kim et al., “Testing the Additive Model for the Effectiveness of Evi-
dence on the Persuasiveness of a Message”, in Social Influence, 2012, vol. 7, no. 2, pp. 65—
77.

104 See research cited in Gass and Seiter, 2018, p. 215, see supra note 35.

Publication Series No. 39 (2025) — page 223



Quality Control in Fraud and Corruption Investigations

o starting with a narrative or example and following up with statistics to
show that the example is not atypical, produces maximum effect;'®’

e a repetition of arguments is persuasive up to a certain point (about three
repetitions) but decreases afterwards because of perceptions of source
credibility;'

o the strongest arguments should not be presented in the middle of an argu-
mentation;'"’

e cvidence that is relatively non-salient, noncontroversial, uninteresting and
unfamiliar can best be presented at the end of an argumentation;'®®

e salient, interesting, controversial and familiar material can better be pre-
sented at the start of an argument, because the audience starts with a high
level of interest that decreases over time; '%

e when the recipient is ambivalent about the issue’ " it can be effective to use
two-sided messages (arguments in favour of a proposition and considering
opposing arguments) only if refutation of these opposing arguments (that
is, not just mentioning them!) is possible and when dealing with highly
involved, intelligent receivers (as it makes the speaker seem more informed
and more trustworthy);'"

110

105

106

107

108

109
110

111

John C. Reinard, “The Empirical Study of the Persuasive Effects of Evidence: The Status
After Fifty Years of Research”, in Human Communication Research, 1988, vol. 15, no. 1, pp.
3-59.

Marc-André Reinhard et al., “Less Is Sometimes More: How Repetition of an Antismoking
Advertisement Affects Attitudes Toward Smoking and Source Credibility”, in Social Influence,
2014, vol. 9, no. 2, pp. 116-132.

See, for example, Donald E. Sikkink, “An Experimental Study of the Effects of the Listener
of Anticlimax Order and Authority in an Argumentative Speech”, in Southern Speech Journal,
1956, vol. 22, no. 2, pp. 73-78.

See research quoted in Eyal Zamir and Doron Teichman, Behavioral Law and Economics,
Oxford University Press, 2018, p. 534.

Gass and Seiter, 2018, p. 220, see supra note 35.

Erlinde Cornelis, Veroline Cauberghe and Patrick De Pelsmacker, “Two-Sided Messages for
Health Risk Prevention: The Role of Argument Type, Refutation, and Issue Ambivalence”, in
Substance Use & Misuse, 2013, vol. 48, no. 9, pp. 741-752.

Daniel J. O’Keefe, “How to Handle Opposing Arguments in Persuasive Messages: A Meta-
Analytic Review of the Effects of One-Sided and Two-Sided Messages”, in Communication
Yearbook, vol. 22, pp. 209-249; Allen and Preiss, 1997, pp. 14, 131-152, see supra note 103;
Gass and Seiter, 2018, p. 225, see supra note 35.
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9.7.
This
that:

forewarning of the topics and position the persuader wants to take, makes
people more resistant to persuasion by encouraging counter-arguing''? and
increasing resistance. !>

Concluding Remarks
chapter presented three models of rational proof. Its key messages include

Most proof in the real world happens in contexts of uncertainty. Whatever
model of proof is used, the arguments, probabilities and stories presented
are always defeasible.

Methods concerning the presentation and contingent decision on proofs of
facts in criminal law must be rational because of what is at stake. Fact-
finders should only make factual claims which they themselves believe to
be true and they are expected to be able to ‘justify’ their beliefs.

‘PIF’ investigations (concerning the protection of the financial interests of
the EU) do not generally seem to call for an extensive use of probabilistic
proof. Sometimes statistics (for example, container traffic) can be useful,
but belief-type probabilities (for example, ‘our findings strongly suggest’)
will typically support claims of argumentation or most plausible scenarios.
Argumentation is the most common form of proof in PIF investigations.
These arguments are almost always inductive, in that they are comprised
of conclusions which can always be contested, whether in relation to the
strength of the evidence used to support them or the generalizations drawn
from them.

Inductive arguments can be structured on the basis of inference schemes
and are most potent (yet vulnerable) when they come in the shape of a
subordinative argument.

The creation of a narrative or story is the most important way people make
sense of what happened, even in criminal justice contexts. However, the
story should not replace or contradict evidence-based fact-finding.

By presenting a coherent story, including a chronological account and
causal explanations (‘because’) of what seems to have happened, the in-
vestigative team can present its best explanation for the alleged offence.
Alternative stories should allow the trier of facts to choose the best story
and decide whether this story meets the adequate standard of proof.

112 Gass and Seiter, 2018, p. 226, see supra note 35.
13 Jpid., p. 228.
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10

‘To Intend or Not to Intend?’,
That Is the (Difficult) Question

Tom Willems, Anna Sagana and Jennifer Vanderputten®

10.1. Introduction

Other chapters in this volume have highlighted the importance of solid fact-
finding and suggested different models for presenting proof in a rational way.
This proof, or the evidence gathered supporting it, will need to demonstrate be-
yond reasonable doubt,' the existence of the reprehensible act or omission, and
the guilty mindset.

Earlier, the concept of guilty mind (‘mens rea’) was described as a constit-
uent part of any criminal offence. In contrast to the objective component of the
crime (‘actus reus’), it represents the subjective component of the crime, the
‘guilty mind’.? The importance of the concept of intent in financial-economic
misconduct in general, and investigations concerning the protection of the Eu-
ropean Union’s (‘EU’) financial interests (‘PIF’ investigations) in particular, can
hardly be overstated:

e corporate investigators distinguish between non-compliance (no reporting
duty) and fraud (to be reported) based on the lack of intent;’

o the European Court of Auditors distinguishes error and irregularity from
fraud (and decides on its contingent reporting duties to EPPO or OLAF)
on the basis of the intentionality of the act or omission;*

Tom Willems is co-ordinator for inter-institutional relations at the European Anti-Fraud Office
(‘OLAF’). Anna Sagana is an Assistant Professor of Legal Psychology at Maastricht Univer-
sity. Jennifer Vanderputten is European delegated prosecutor at the European Public Prose-
cutor’s Office (‘EPPO’). This chapter is authored in the contributors’ personal capacity and
does not necessarily reflect the views of EPPO, OLAF or other institutions mentioned therein.

We remain, for the purpose of this chapter, within the realm of criminal investigations. For
other standards of proof, see Section 6.6. of Chapter 6.

2 See Section 8.6.2. of Chapter 8.

3 Judith Seddon et al. (eds.), The Practitioner’s Guide to Global Investigations, Global Investi-
gations Review, 2020, p. 375.

4 Nikolaos Kilonis, “The ECA Statement of Assurance — Separating Errors From Alleged Fraud”,

ECA Journal, 3 July 2019, p. 45.
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o the assessment of intent informs the reporting duties of other EU or Mem-
ber State authorities to OLAF and/or EPPO;’

o the concept of intent is pivotal in deciding to open an administrative inves-
tigation of irregularities by OLAF, or a criminal investigation on PIF of-
fences by the EPPO;°

e EPPO only investigates and prosecutes offences committed intentionally.”
To successfully prosecute EU fraud,® the investigator must prove not only

the punishable material act (for example, using an incorrect or incomplete state-
ment, or omitting to disclose mandatory information), but also guilty intent. Un-
derstanding, let alone proving, intent is not easy. Legal definitions come in many
shapes, may differ by country, and are, in practice, sometimes based on rather
arbitrary, intuitive judgments. This is why we now take the time to focus on the
concept, to better understand its manifestations, and to explore what possibilities
exist to better prove its occurrence.

To begin, we present the concept of intent and explain how it plays out in
the legal framework of PIF investigations. We then propose a structured ap-
proach to test and possibly demonstrate its occurrence, along with the relevant
models of rational proof presented in a previous chapter.” Questions we aim to
address include: What exactly is intent, how can we prove it, and is this proof a
matter of rational deliberation one of intuitive judgment?

5 See Chapter 5.

6 Article 24 of the Council Regulation (EU) No. 2017/1939 of 12 October 2017 implementing
enhanced cooperation on the establishment of the European Public Prosecutor’s Office (‘the
EPPO’) (‘EPPO Regulation’) (https://www.legal-tools.org/doc/plfszr14/), and Article 12¢ of
the ‘OLAF Regulation’, Consolidated text of Regulation (EU, EURATOM) No. 883/2013 of
the European Parliament and of the Council of 11 September 2013 concerning investigations
conducted by the European Anti-Fraud Office (OLAF) and repealing Regulation (EC) No.
1073/1999 of the European Parliament and of the Council and Council Regulation (Euratom)
No. 1074/1999 (https://www.legal-tools.org/doc/6f0ede/).

7 The ‘PIF Directive’ (Directive (EU) No. 2017/1371 of the European Parliament and of the
Council of 5 July 2017 on the fight against fraud to the Union’s financial interests by means of
criminal law (https://www.legal-tools.org/doc/31sm7y4u/)) explicitly states that ‘“Member
States shall take the necessary measures to ensure that fraud affecting the Union's financial
interests, corruption and misappropriation constitute a criminal offence when committed in-
tentionally” and that the “notion of intention must apply to all the elements constituting those
criminal offences. [...] Criminal offences which do not require intention are not covered by
this Directive” (see Recital 11 and Articles 3(1), 4(2) and 4(3) of the PIF Directive).

8 See Articles 3 and 5 of the PIF Directive, ibid.
®  See Chapter 9.
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10.2. An Understanding of Intent
10.2.1. General Concept

In its everyday sense, ‘intent’ is the “state of mind of one who aims to bring
about a particular consequence”.' It refers to the causation of actions, the sense
of doing something agentively, deliberately, or for some kind of end or purpose,
rather than, say, by accident or chance. It comprises an element of knowledge
and an element of will: an intended act must be done knowingly and willingly."'

In law, terms like intent, guilt, culpability and free will are often understood
in a specific legal manner. Though sometimes circular, consistent aspects of
guilty intent across legal systems include:'?

o acting willingly: a determination to perform or forbear a particular act in a
particular manner, for instance when the general manager of a food pro-
cessing plant gives the instruction to change the composition of the meat;

e acting knowingly: the same manager knows, or should know (in the case
of negligence) that the result (a food poisoning) of his conduct (replacing
expensive food additives by cheaper ones) is reasonably certain to occur.
This does not mean he necessarily had the purpose or desire that it occur;

e acting on purpose: aresolution to use certain means to reach a specific end,
for example, when the same manager gave instruction to reduce the price
of the meat in order to win a tender for an EU-financed contract;

o being fully aware of the nature and consequences of the act to be performed:
the actor has a clear foresight of the consequences of his actions and desires
those consequences to occur). This would be the case when this manager
delivers the same batch of bad meat to a competitor, with the aim that the
latter be rejected as a candidate supplier and ruin his chances of further
contracts with the EU.

The aforementioned manifestations of intent inform the distinction crimi-
nal law typically makes between the concepts of ‘specific intent’ and ‘general

10 See the definition of ‘intent’ in Oxford Learner s Dictionary: “(formal) determined to do some-
thing, especially something that will harm other people[:] intent on/upon something — They
were intent on murder”.

' Derek Edwards, “Intentionality and Mens Rea in Police Interrogations: The Production of Ac-
tions as Crimes”, in Intercultural Pragmatics, 2008, vol. 5, no. 2, pp. 177-199.

12 See, for example, the agreed definitions across the United Nations system of fraud (“Any act
or omission whereby an individual or entity knowingly misrepresents or conceals a fact”) and
corruption (“any act or omission that misuses official authority or that seeks to influence the
misuse of official authority in order to obtain an undue benefit for oneself or a third party”)
(Conclusions of the High-Level Committee on Management at Its Thirty-Third Session, UN
Doc. CEB/2017/3, 26 April 2017, para. 98(b) (emphasis added) (https://www.legal-tools.org/
doc/x42dxbjg/)).
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intent’. General intent refers to the intent to do what the law prohibits. It is not
necessary to prove that the perpetrator intended the precise harm or the precise
result that occurred (element of knowing). Specific intent refers to a particular
state of mind that seeks to accomplish the precise act the law prohibits with a
specific purpose (an element of willing, purpose and consequences).

Intent can be related to, but should be distinguished from, motive, which is
the ultimate drive of the ‘willing” component of intent. The manager in the ex-
amples above may start tampering with the quality of the meat to try save his
company, because he is threatened by his shareholders to raise the profit margins,
or simply because he is driven by greed. Although intent is a constituent part of
the criminal offence, the motive is not. It cannot be used as a defence against
the commission of the offence. At most, an ‘acceptable’ motive may be ad-
dressed in the sentencing part of the trial, when the court considers what pun-
ishment, if any, is appropriate. However, elucidating the author’s motive can
contribute significantly to the suspicion of guilty intent. For example, a gift from
a contractor to an EU official will be assessed differently if it is explained by a
romantic relation between their children or if it preceded a first invitation to
participate in a public tender managed by the official. In the former case, the
contractor might successfully argue the gift was done willingly and knowingly,
but unrelated (purpose) to the invitation to tender.

10.2.2. The PIF Directive

Although the PIF Directive'® highlights the importance of establishing guilty
intent in the proof of a PIF offence, it is not very explicit about the specifics of
what this entails. In line with the general approach in the EPPO setup to delegate
much of the legal fine-tuning to the national legislations,' it is up to the Member
States to fill in the details of the required intent in accordance with their national

law. References to intent in the PIF Directive include, for EU fraud:'®

e the use of “false [...] documents™,'® with the term ‘false’ already implying

intent;

13 See Article 3 of the PIF Directive, supra note 7.

14 See Luca De Matteis, “The EPPO’s Legislative Framework: Navigating Through EU Law,
National Law and Soft Law”, in New Journal of European Criminal Law, 2023, vol. 14, no. 1,
pp. 6-17.

15 Referring to the definition of fraud in Article 3(2) of the PIF Directive, see supra note 7, the
OLAF web site defines fraud as a “deliberate act of deception intended for personal gain or to
cause a loss to another party”. Neither ‘deliberate’, nor ‘deception’ are mentioned in that Arti-
cle 3(2). The web site quotation thus seems to be a reductive reading of EU fraud, as submitting
an incomplete statement could also be the result of negligence. See OLAF, “Report Fraud”
(available on its web site).

16 Articles 3(2)(a), (b), (c) and (d) of the PIF Directive, see supra note 7.

Publication Series No. 39 (2025) — page 230


https://en.wikipedia.org/wiki/Sentence_(law)
https://en.wikipedia.org/wiki/Punishment
https://en.wikipedia.org/wiki/Punishment

10. “To Intend or Not to Intend?’, That Is the (Difficult) Question

e fraud in procurement-related expenditure committed “to make an unlawful
gain”,"” integrating purpose in the intent;'®
o fraudulently “disguising” the non-payment or wrongful creation of rights

to VAT refunds,'® again implying specific intent in the term used;
for corruption:

e a corrupt official is the person who requests, receives, or offers an ad-
vantage of any kind (purpose) “to act or to refrain from acting in accord-

ance with his duty or in the exercise of his functions”;?

for money laundering:

o the “conversion or transfer of property, knowing that such property is de-
rived from criminal activity or from an act of participation in such activity,
for the purpose of concealing or disguising the illicit origin of the property
or of assisting any person who is involved in the commission of such ac-
tivity to evade the legal consequences of his action” '

Regarding the challenge to demonstrate guilty intent of non-human actors,
the PIF Directive expressly obliges Member States to take the necessary
measures to ensure that legal persons can be held liable for PIF offences com-
mitted for their benefit by persons having a leading position within the legal
person.”? Moreover, the same article also expressly obliges Member States to
take the necessary measures to ensure that legal persons can be held liable for
negligence. This occurs when “the lack of supervision or control by one of their
managers has made possible the commission, by a person under its authority, of

17" Ibid., Article 3(2)(b).

18 The introductory wording of Article 3(2)(b), ibid., sets a special qualification for intent (in
comparison to the other PIF offences) and states that procurement fraud should be criminalized
“at least” when committed in order to make an unlawful gain for the perpetrator or another by
causing a loss to the Union’s financial interest. The margin of interpretation left to Member
States regarding the intentional element with the terms ‘at least’ may lead to issues regarding
uneven protection of the Union’s interests, as certain fraudulent activities may not be investi-
gated or prosecuted in certain Member States (due to the lack of proven intent), despite being
investigated and prosecuted in others (see Second report on the implementation of Directive
(EU) 2017/1371 of the European Parliament and of the Council of 5 July 2017 on the fight
against fraud to the Union's financial interests by means of criminal law, 19 September 2022,
p. 13).

19 PIF Directive, Article 3(2)(d)(iii), see supra note 7.

20 Jbid., Article 4(2).

2l Definition of ‘money laundering’ under EU law, since Council Directive 91/308/EEC of 10
June 1991 on prevention of the use of the financial system for the purpose of money laundering,
p. 1 (https://www.legal-tools.org/doc/efaadb/).

22 See ibid., Article 6(1).
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any of the criminal offences referred to in the PIF Directive for the benefit of

that legal person”.*

10.3. Proving Intent
10.3.1. The Challenge

In the area of criminal fact-finding, no generally accepted and generally appli-
cable normative framework of proof exists.** Factual arguments imply uncer-
tainty, and this uncertainty is typically expressed in belief-type probability
(‘How likely is it that ...?”). Individual probability assessments about the same
event often differ depending on the amount of information available to each per-
son. In most cases, the only person who knows for certain whether the defendant
is guilty is the defendant, and investigators, lawyers and judges in any particular
case will only ever have partial (that is, incomplete) information about the de-
fendant’s guilt or innocence.” This inevitable uncertainty is even more pressing
when considering intent.

Proving intent is key, but far from easy. Finding proof that the perpetrators
acted with the requisite guilty mind is often the most difficult part of the inves-
tigation,” as it is very difficult to get evidence of what was going on in some-
one’s head. This is unique and complicated in that it requires a retrospective
evaluation of a person’s mental state at the time of the alleged offense. What the
suspect thought, knew, wanted, or could have known at the time of the offense
cannot generally be determined using accurate, scientifically validated meth-
ods.”” Moreover, many PIF offences concern breaches of complex and ambigu-
ous regulatory law, open to different interpretations. The question is often not

23 See ibid., Atticle 6(2).

24 Bart Verheij ef al., “Arguments, Scenarios and Probabilities: Connections Between Three Nor-
mative Frameworks for Evidential Reasoning”, in Law, Probability & Risk, 2016, vol. 15, no.
1, p. 36.

25 Norman Fenton, Martin Neil and David A. Lagnado, “A General Structure for Legal Argu-

ments Using Bayesian Networks”, in Cognitive Science, 2013, vol. 37, no. 1, p. 66.

26 Tor-Geir Myhrer, “The Importance of Successful Co-operation Between Police Investigators

and the Prosecution Service to Secure Efficient and Fair Court Proceedings and Verdicts”, in
Xabier Agirre, Morten Bergsmo, Simon De Smet and Carsten Stahn (eds), Quality Control in
Criminal Investigation, Torkel Opsahl Academic EPublisher, Brussels, 2020, p. 1023
(https://www.toaep.org/ps-pdf/38-qcci/).
27 Jeffrey Waal and Sjors Lighthart, “Over de empirie van gevaar en de normativiteit van should”
[On the Empiricism of Danger and the Normativity of Guilt], in Rechtsgeleerd Magazijn The-
mis, 2023, vol. 6, p. 316.
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who has committed the crime, but whether, in fact, a crime was committed at
all.®®

In criminology, the term ‘neutralizations’ refers to mental representations
that reduce negative feelings internally before committing an offence, or when
justifying them to the external world afterwards.”’ Examples include ignoring
culpability by claiming the practices were normal (for example, ‘everybody
does it!”), or ignoring the seriousness of the acts by denying injury (for example,
‘we got the job done. They should thank us.”). In terms of argumentation, a neu-
tralization can be a justification, when it is supposed to show that the act was
the right thing to do, or an excuse, when it admits that the act was wrong but
tries to show that the agent was not fully responsible for doing it.** Neutraliza-
tions are often rooted in the professional environment of the person using
them,! and white-collar crime is reported to be particularly prone to neutraliza-
tions.*? This is because fraud is often intertwined with legitimate activities, al-
lowing white-collar criminals to rationalize their crimes by attaching a moral
argument to the offence, pointing to a higher purpose for the fraud (for example,
‘normal business practice’ or the ‘necessity to act’) that pre-empts an unsavoury
explanation such as greed.* Moreover, the abstract and complex nature of
white-collar crime is often more detached from clearly immoral acts, like

28 Maxime Reeves-Latour, “Stratagémes criminels a la jonction des pouvoirs publics et des mi-

lieux d’affaires: les élites délinquantes et le processus d’octroi des contrats publics de con-
struction”, Ph.D. Thesis, Université de Montréal, 2017, p. 246.

Aleksandra Jordanoska, “The Social Ecology of White-Collar Crime: Applying Situational Ac-
tion Theory to White-Collar Offending”, in Deviant Behavior: An Interdisciplinary Journal,
2020, vol. 39, no. 11, pp. 1441-1442.

Walter Sinnott-Armstrong and Robert Fogelin, Understanding Arguments: An Introduction to
Informal Logic, 9th ed., Cengage Advantage Books, Wadsworth, 2015, p. 12.

31" Paul M. Klenowski, “Learning the Good with the Bad: Are Occupational White-Collar Offend-
ers Taught How to Neutralize Their Crimes?”, in Criminal Justice Review, 2012, vol. 37, no.
4, pp. 461-477.

Scott M. Kieffer and John J. Sloan III, “Overcoming Moral Hurdles: Using Techniques of
Neutralization by White-Collar Suspects as an Interrogation Tool”, in Security Journal, 2009,
vol. 22, no. 4, p. 320; see Van Onna for a different view, arguing that many white-collars are
detached from conventional norms and hence do not need a neutralization to avoid cognitive
dissonance (Joost Van Onna, Blurred Lines: A Study of White-Collar Crime Involvement, Ph.
D. Thesis, Vrije Universiteit Amsterdam, 2018).

33 Frank S. Perri, “White-Collar Criminals: the ‘Kinder, Gentler’ Offender?”, in Journal of In-
vestigative Psychology and Offender Profiling, 2011, vol. 8, no. 3, p. 223.

29

30

32
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harming another person, making the crime amenable to rationalization, within
which stealing can be made to seem as though it is not stealing.**

In this setting, proving intent is often a very hard thing to do. Many alter-
native scenarios may go a long way in explaining why something happened, as
in the example below.

Jérome managed to impress his father. To save the struggling family business, he
succeeded in setting up a rum distillery in the French overseas territories, thanks to
generous public funding. He did not only receive EUR 1,5 million from an EU pro-
gramme promoting investment in the local industry, but also EUR 500,000 from an
innovative technology fund and a EUR 350,000 national fund for the transition to
green energy. The centrepiece for all three successful claims is the production from
a new distillery installation, imported under preferential customs and tax regimes,
thanks to a Ukrainian declaration of origin.

Local farmers have now raised a complaint for irregularities and fraud. The first
verifications of the grant files indicate that public money was spent on the repair of
an old installation and that parts of the equipment were fabricated in the Peoples’
Republic of China.

Is this fraud or an overzealous son lost in the complexity of EU rules? The in-
vestigators are conflicted.

Illustration 10.1.: A smart business plan or fraud?

10.3.2. Evidence of Intent

When determining guilt as a basis for criminal justice intervention, the judge is
faced with tremendous uncertainty. Intent generally cannot be directly observed,
as it is an internal, mental or psychological condition, unavailable to direct ob-
servation.

The best and most direct evidence of criminal intent is the suspect’s own
account, when he or she truthfully responds to claims made within the investi-
gation. This is why suspect interviews are quite important.*> An admission or
confession, especially those including a plan or detailing motivation for the
sanctionable act(s) or omission(s), is a strong account of the interviewee’s in-
tentions. A good interviewer should make sure that the interview record contains
language indicating the subject knowingly and intentionally committed the act
and that the subject knew the act was wrong (for example, ‘I would not have
done it if the company had not been in such a bad financial state. I did not mean

3% Max Bazerman and Francesca Gino, “Behavioral Ethics: Toward a Deeper Understanding of
Moral Judgment and Dishonesty”, in Annual Review of Law and Social Science, 2012, vol. 8,
pp. 85, 95-96.

35 For a book addressing the particularities of interviewing suspects in fraud and corruption in-
vestigations, see Tom Willems, Behaviorally Informed Interviewing, Maklu, Antwerpen, 2020.
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to benefit personally.’). Other examples of direct evidence of intent include doc-
uments or recordings of the perpetrator, clearly expressing the intentions moti-
vating the material acts.

In practice, direct evidence of intent is rare, and the investigator must look
for and interpret surrounding facts and external circumstances to build a case
for intent. It is now generally accepted that guilt is a legal-normative concept,
which can be reconstructed and determined based on objective or normative
standards of intentionality. Guilt is objective in the sense that the subjective
components are partly derived from objective circumstances. It is normative in
the sense that guilt is necessarily interpreted in terms of social norms, as social
behaviour simply has to ‘count as’ intentional behaviour.*®

The reconstruction of intent in terms of objective standards is the domain
of inference, in which conclusions are reached by connecting circumstantial ev-
idence by argument. The PIF Directive holds that the “intentional nature of an
act or omission may [only] be inferred from objective, factual circumstances”.’’
Such inferential leaps are not without risks and require careful consideration by
the arguer and the recipient. To strengthen and improve the quality of the evi-
dence gathered regarding possible criminal liability, it is crucial for any PIF in-
vestigation that the investigator attends to, and fully documents, the factual cir-
cumstances related to the conclusion of guilty intent.’® Examples of indirect ev-
idence of intent include (in relation to the example above):

o different versions of a grant application (for example, changing the word

‘new installation’ to ‘modernized installation’);

e cmail correspondence between Jérome and a consultant inquiring whether
he can apply for the local grant without mentioning the EU funding;

e audio-recordings of Jérome assuring his father everything “will be ar-
ranged” regarding the financial figures of the company that would other-
wise make them ineligible for grants.

10.3.3. Models and Standards of Proof

Reasoning with evidence is difficult. This is especially pertinent in court, where
reasoning correctly about evidence can mean the difference between a rightful

36 Constantijn Kelk and Frank De Jong, Studieboek materieel strafrecht [Manual of Substantive
Criminal Law], Wolters Kluwer, Deventer, 2019, p. 249.

37 Recital 11 of the PIF Directive, see supra note 7. See, for a similar wording, Article 28 of the
United Nations Convention Against Corruption, 31 October 2003 (https://www.legal-
tools.org/doc/hwuihi/): “Knowledge, intent or purpose required as an element of an offence
established in accordance with this Convention may be inferred from objective factual circum-
stances”.

38 See recommendation in OLAF Supervisory Committee, “Opinion no. 1/2021: OLAF’s Rec-
ommendations Not Followed by the Relevant Authorities”, 4 February 2021, point 67, p. 26.
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conviction and a wrongful imprisonment. Rational models of proof come in
three main forms.* In (a) scenario-approaches, the emphasis is on providing a
globally coherent interpretation of the available evidence, given the most sensi-
ble explanatory scenarios; in (b) argumentative approaches, the emphasis is on
the adversarial setting of evidential reasoning, focusing on managing conflicting
information, and in (c) probabilistic approaches, the emphasis is on the uncer-
tainty of evidential reasoning, and how that uncertainty comes in degrees that
can be measured numerically.*” Scholars explore and have developed hybrid
forms of evidential reasoning combining elements of the three main models,
without a clear winner.*'

In the section below, we present a practical and sequential combination of
elements of these rational models, which disentangle complex judgments of in-
tent into several sub-questions. We do this with the understanding that the claim
of guilt or innocence is always defeasible and the awareness that such a model
should not overstretch the judge’s cognitive resources. Research shows that even
on important matters decision makers do not always get to the bottom of things,
and, for instance, often neglect to read formulations of probability (expressing
degrees of uncertainty) needed to accurately understand the strength and scope
of conclusions.*” However, the proof of guilt ‘beyond reasonable doubt’ forces
the approach to be very critical, even sceptical, about the completeness and re-
liability of the evidence, the strength of the warrants, and the quality of the con-
clusions.* Let us see if we manage to find this balance.

10.4. A Modular Approach for Proving Intent
10.4.1. Introduction

The question whether the facts support (beyond reasonable doubt) proof of
guilty intent in PIF investigations could be decomposed into: (a) an identifica-
tion of main competing hypotheses and the attempt to falsify each of these; (b)

3 See Chapter 9.

40 Verheij et al., 2016, p. 37, see supra note 24.

41" See, for hybrid approaches combining scenarios, arguments and probability assessments to

evidential reasoning, for example Verheij et al., ibid.; Ludi Van Leeuwen and Bart Verheij, “A
Comparison of Two Hybrid Methods for Analyzing Evidential Reasoning”, in Michat
Araszkiewicz and Victor Rodriguez-Doncel (eds.), Legal Knowledge and Information Systems,
10S Press, Amsterdam, 2019, p. 53.

See Penny Kloprogge, Jeroen P. van der Sluijs and Arjan Wardekker, Uncertainty Communi-
cation: Issues and Good Practice, Copernicus Institute, University of Utrecht, 2007, and re-
search quoted there.

42

4 Anne Marie Borg and Floris Bex, “Explaining Arguments at the Dutch National Police”, in
Victor Rodriguez-Doncel et al. (eds.), AI Approaches to the Complexity of Legal Systems XI—
XII, Springer, New York, 2021, p. 186.

Publication Series No. 39 (2025) — page 236



10. “To Intend or Not to Intend?’, That Is the (Difficult) Question

an analysis of indications of intent using argumentation schemes; (c) a presen-
tation of the evidence and its tentative strength in a Bayesian network; and, fi-
nally (d) an inference to the best explanation.**

The basis of this modular approach is inductive reasoning, which does not
provide necessary proof, but often justifies suitable conclusions in contexts of
uncertainty.*> This decision model can thus never lead to absolute conclusions
on intent. All evidence is, by definition, defeasible, and the parties are commit-
ted to attempting to falsify each other’s evidence and arguments. This dialectic
process should lead to legal proof.

10.4.2. Competing Hypotheses and Falsification

Throughout this book, authors have highlighted the need to consider different
hypotheses explaining the investigated events and to gradually eliminate some
of these hypotheses by falsification.*® As a reminder: falsification involves look-
ing for evidence that can disprove an idea or theory.*’ Instead of proving that
you are right (in the example: ‘Jérdme knew he was not entitled to claim the
national grant!”), the focus here is trying to show that you are wrong (for exam-
ple, “What could have made Jérdme legitimately think he was entitled to claim
funding from the three different sources?’). It is an invaluable process when
trying to determine what most likely happened, as failed attempts at disproving
a theory can indirectly act as support for the theory.*®

In a judicial context, the competing hypotheses and contrastive explana-
tions that support them are usually provided by the parties. They naturally for-
mulate different, and usually conflicting, hypotheses and offer different expla-
nations of the evidence. When, however, the investigators are not presented with
competing claims, it is good practice to formulate alternative hypotheses proprio
motu. This not only makes the case of the prosecution more solid, but also helps
anticipate the defence’s arguments, which might be presented last minute during
the trial.

Competing hypotheses in PIF investigations typically take a standard form:
one side suggests that misstatements are either the result of an error or a mistake,

4 See other chapters of this volume for these approaches, in particular Chapters 1 (falsification

and hypotheses) and 9 (argumentation schemes, Bayesian networks and IBE).

David Zarefsky, The Practice of Argumentation: Effective Reasoning in Communication, Cam-
bridge University Press, 2019, p. 3.

See, for example, Sections 1.4.3. of Chapter 1 and 8.2. of Chapter 8.

47 Karl Popper, The Logic of Scientific Discovery, Routledge, New York, 1959.
48

45

46

Henricus F.M. Crombag, Peter J. van Koppen and Willem A. Wagenaar, Dubieuze zaken: De
psychologie van strafrechtelijk bewijs [ Dubious Cases: The Psychology of Evidence in Crimi-
nal Law], Olympus, Amsterdam, 2006.
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while the other side rather suggests they represent a conscious violation of the
rules. In the first case, we are talking about a possible irregularity,® while the
latter is a case of fraud. Errors are unconscious and may be accidental (clerical)
or the result of insufficient care in the functioning of the supervisory and control
systems. They may occur individually or alongside other mistakes and outright
fraud. Mistakes are conscious and can be based on ignorance or misinterpreting
rules (in the example: Jérome honestly understood from his reading of the com-
plex rules that the grant for innovation could be approved for the modernization
of an existing installation, and was not limited to the purchase of new equip-
ment).

A first step in the advocated approach here thus consists of validating or
falsifying the competing hypotheses that remain at the end of the investigation,
where the facts are systematically checked (and subsequently argued) against
the following questions:

(a) ‘Why fraud?’, including:

i. validation, like in “What would it take for the answer to be yes?’; and
1. falsification, like in “What would it take for the answer to be ‘no’?’;

(b) ‘why irregularity?’, including validation and falsification;

(c) ‘why not fraud?’, based on an assortment of subsidiary deductive questions
in the format ‘if a fraud, then [you would expect to find] elements of ...
deception (see hereafter)’;

(d) ‘why not irregularity’ plus subsidiary deductive questions in the format ‘if
a mistake, then [you would expect to find] also other mistakes in similar
cases’.

IRREGULARITY FRAUD
What Would It Take to Be an Error? (Not Knowing)

Was there a process of
verification of the grant
application before signa-
ture and submission?

Did the claim contain
other clerical errors?

What Would It Take to Be a Mistake? (Willing, but Misunderstanding)

Was the company

49 See Section 5.3.1. of Chapter 5, where, referring to Article 1(2) of Regulation 2988/95 of 18
December 1995 on the protection of the European Communities financial interests
(https://www.legal-tools.org/doc/95p8lazw/), irregularities are defined as “any infringement of
a provision of EU law by an economic operator prejudicing the EU budget”.
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involved in previous pro-
jects (without similar
‘mistakes’)?

Did the company solicit
further explanations?

Are there any language is-
sues, preventing a full un-
derstanding?

Were the grant conditions
ambiguous (new versus
modernized installation)?

If It Was a Mistake, Then...

The application records
should be transparent.

The company did not
claim other grants it might
have been entitled to.

Ilustration 10.2.: Validation and falsification of competing hypotheses
(with random results).

Asking investigators to invest time and capacity in proving that a misstate-
ment or other material wrongdoing is the result of an error or a mistake might
be a significant request. Some might argue this is the exclusive job of the de-
fence, and something already expected, and generally well executed, by them.
Our perspective is that the investigators strengthen their claim that a PIF offence
has been committed by demonstrating and communicating that the investigation
followed a procedure of progressive elimination of explanations consistent with
mere irregularity.

10.4.3. Argumentation Schemes
10.4.3.1. Evidence, Warrants and Conclusions

Having one hypothesis (for example, guilty intent, hence fraud) stand out as the
better one does not, of course, mean that it is factually correct. It only means
that it is better than the alternative(s) under consideration. Hypotheses are tools
and not findings, and they are always in need of further inductive and deductive
verification. This is where argumentation steps in, the practice of justifying (not
proving) conclusions (guilty intent) under conditions of uncertainty.

It was explained earlier that most argumentation in a legal setting is induc-
tive, meaning that it is always defeasible and that the strength (probability) of a

Publication Series No. 39 (2025) — page 239



Quality Control in Fraud and Corruption Investigations

conclusion depends on its premises, that is the evidence presented.”® This evi-
dence comes in many forms, and it enables the formulation of conclusions by
means of warrants. The latter are generalizable statements, implicitly legitimiz-
ing the inference that the evidence gathered counts as evidence for a particular
claim.’ A claim there was guilty intent can, for instance, rely on inductive rea-
soning comprising evidence and warrants as diverse as:

¢ anumber of consistent witness statements (warrant that, in general, witness
testimonies are credible);

e patterns of behaviour (warrant of analogy: this is a typical fraud scheme in
that sector);

¢ indications of concealment (warrant that honest persons do not have to hide
anything).

hiding is
sign of

conscious

decision

contract
was
hidden

you knew
it was
irregular!

WARRANT

Ilustration 10.3.: An inductive argument based on sign.

In the following sections, we present some argumentation schemes®” that
allow one to unify the findings of the investigation and claim there was guilty
intent. Argumentation schemes can be thought of as semi-formal generalizations
of the formal rules of logic, covering reasoning patterns in a specific, concrete
setting. They allow one to better understand and structure the relevant ele-
ments of the investigation file while identifying possible gaps. An additional
advantage is that the use of such schemes requires careful (‘System 2°)** rea-
soning, going beyond the ‘quick and dirty’ decisions our intuition may readily
offer.”

30" See Chapter 9 for more detail on the different kinds of evidence.

1 Zarefsky, 2019, p. 51, see supra note 45.

Douglas Walton, Chris Reed and Fabrizio Macagno, Argumentation Schemes, Cambridge Uni-
versity Press, Cambridge, 2008.

Floris Bex and Bart Verheij, “Stories About Evidence”, in Robert Horselenberg, Vere van Kop-
pen and Jan de Keijser (eds.), Bakens in de rechtspsychologie: Liber amicorum voor Peter van
Koppen [Beacons in Legal Psychology. Liber amicorum for Peter van Koppen], Boom Crimi-
nologie, The Hague, 2020, p. 314.

3 See Chapter 4.

35 Zarefsky, 2019, p. 11, see supra note 45.

52

53
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Argumentation schemes include: (a) arguments from sign; (b) arguments
from cause; (¢) arguments from example; (d) arguments from testimony; and (e)
arguments from analogy. To some extent, these different categories overlap.

10.4.3.2. Arguments Based on Sign
Arguments from sign often make the strongest claims. They are based on the
warrant of predictiveness, meaning that the presence of the sign enables the
presence of the signified to be inferred. The key relationship is the coexistence
of the two. If two events or things habitually occur together, and we notice one
of them, it is a reasonable inference that the other is present as well.*®

The strongest sign of guilty intent is any form of deception. Deception can
be described as the deliberate attempt to create in another a belief which the
communicator considers to be untrue.”’ It is sometimes considered to be an up-
graded form of dishonesty, where lying is only deliberately stating false infor-
mation, while deceiving additionally includes the urge to convince the other per-
son of the truth of the lie. It incorporates the aim to mislead.

‘ Knowledge Statement Reality
Truth + I +
Error-mistake ‘ + + o
Deception + - +

Illustration 10.4.: Truth, lie and error.

Indications of deception include (referring to the fictitious case example in
[lustration 10.2.):

e concealment (for example, emails with the consultant are kept in an en-
coded folder or the declaration of origin of the equipment is missing);

o the (sudden) use of code-names in e-

¢ mail correspondence;

o the existence of false documents (for example, double versions of invoices
or contracts);

e deviations from standard operating procedures (for example, EU project
management is archived differently compared to other projects, or a con-
sultancy contract is booked under a wrong section of the accounts);

e deviations from base line behaviour (for example, when a businessman is
found to be very organized in his general management of the company, this

56 Ibid., p. 115.

37 Aldert Vrij, Detecting Lies and Deceit: Pitfalls and Opportunities, 2nd ed., John Wiley and
Sons, Chichester, 2008, p. 15.
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warrants the inference that the erroneous claim is also the result of orga-
nized action and hence indicates intent);

collusion to stick to the same story by persons invited for interview (for
example, Jérome and his father tell exactly the same story, even though the
latter was not really involved in the project).

Other possible, but weaker, signs of guilty intent include:

any form of destruction of evidence (for example, the ‘typical’ computer
crash or IT replacement explaining the absence of evidence for the relevant
period );

indications of planning of the material act of the offence (for example, In-
ternet history indicates searches on how to import Chinese equipment un-
der favourable EU import regimes);

disrespect of reporting or authorization rules or practices within the organ-
ization (for example, Jérome did not consult his father on this project, even
though the latter was known to be adamant of knowing everything what
happened in the company);

the presence of seemingly causeless complexity (for example, setting up a
financial construction with offshore companies);

the discovery of contingency plans in case of audit or investigation (for
example, instructions to move evidence, or implement changes in bank ac-
counts or corporate structure);

the finding that other persons feel betrayed by Jérome;™

a lack of co-operation or even obstruction to the investigation.

10.4.3.3. Arguments Based on Cause

Many explanations we come up with for what happened depend on causal gen-
eralizations. When our car goes dead in the middle of the road after a recent
check-up, our first reaction might be that it ran out of fuel because we believe
all cars stop running when they run out of fuel and trust the car is in good shape
following the check-up. In arguments from cause, the inference is thus about
influence of one factor on another, referring mainly to causal explanations (‘be-
cause ...”). It relates to the mechanisms of story-building, the attempt to answer
the question ‘why did X happen?’ by providing explanations for given effects.>

38 In psychology, acts of betrayal are considered to be so strongly felt, that they are assumed to
always be intentional. See Emma Barrett, “The Science of Betrayal”, CREST Security Review,
4 August 2022.

39 See Chapter 9 for the power of scenario- or story-building.
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In relation to the assessment of guilty intent, inferences based on the war-
rant of cause speak to elements of opportunity, incentives and rationalizations.

We can refer here to the ‘fraud triangle’,* where guilty intent is derived from:

e a motivational explanation (incentive): for example, Jérome had to engage
in fraudulent activities [because] to save the company of his father;

e an opportunity: for example, Jérome decided to engage in fraudulent activ-
ities [because] his consultant had informed him of the generous national
and international support schemes;

e a rationalization (neutralization): for example, Jérome took the risk be-
cause it was clear that the French government wanted to save the island’s
economy and was hence happy to support any investment, without asking
too many questions.

Causal reasoning relies on background assumptions of ‘common
knowledge’ and an expectation of normality. It can be tested against (a) neces-
sary and (b) sufficient conditions.’' A necessary condition is a condition that
must be present for an event to occur. Being a public official is, for instance, a
necessary condition for being a passive corruptor, but it is not a sufficient con-
dition for being corrupt. /llusory correlation® consists of pinpointing relation-
ships between concepts, events, and other occurrences that are not in fact asso-
ciated with each other. The arrival of Jérome at the helm of the company can
concur with a dramatic increase of turnover (correlation, suggesting engagement
in fraudulent practices), but this can be due to circumstances outside of his will
and management. An inaccurate perception of correlation leads to a false per-
ception of cause and effect.

0 Donald Cressey, Other People’s Money: A Study in the Social Psychology of Embezzlement,
The Free Press, New York, 1953. We remark that the fraud triangle has been criticized as an
explanatory model for fraud, on the one hand because it does not take into account the perpe-
trator’s abilities and capacity (better captured in the ‘fraud diamond’, see David T. Wolfe and
Dana R. Hermanson, “The Fraud Diamond: Considering the Four Elements of Fraud”, in CP4
Journal, 2004, vol. 74, no. 12, pp. 38-42), and on the other hand because its underlying as-
sumption of people as rational decision makers (see Gary S. Becker, “Crime and Punishment:
An Economic Approach”, in Nigel G. Fielding, Alan Clarke and Robert Witt (eds.), in The
Economic Dimensions of Crime, Palgrave Macmillan, London, 1968) has been superseded by
the heuristics- and cognitive bias-programme (see Daniel Kahneman, Thinking, Fast and Slow,
Farrar, Straus and Giroux, New York, 2011, and Chapter 3 for many others).

61 Sinnott-Armstrong and Fogelin, 2015, p. 217, see supra note 30.

62 See, for example, Klaus Fiedler, “Illusory Correlation”, in Riidiger F. Pohl (ed.), Cognitive

Hllusions: Intriguing Phenomena in Judgement, Thinking and Memory, Routledge, London,
2016, pp. 115-133.
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10.4.3.4. Arguments Based on Example
Arguments based on example are those that use specific instances to make a
broader point or draw a general conclusion. In relation to PIF investigations,
arguments from example beg the question: How many examples would be re-
quired to make for a case of error, mistake or fraud? The answer speaks to find-
ings of:
e repetition (for example, number of occurrences of alleged ‘errors’?);
o sample size (for example, did investigators check a representative number
of significant containers to allege systematic under-evaluation fraud?);
e base rates: (for example, what would be an average or acceptable rate of
errors in the company’s accountancy?).

In a case of suspected inflation of personnel costs presented for reimburse-
ment, the argument of fraud will gain traction if the high number of inflated
claims discredits an explanation of clerical error. Likewise, an audit reporting
that four out of ten verified cost claims show discrepancies raises stronger sus-
picions of fraud than a single finding.

10.4.3.5. Arguments Based on Testimony
Arguments from testimony rely on the reliability of the source making the state-
ment and the credibility of the information provided. An assertion that “the ac-
counts of a company have been cooked”, has more weight (reliability) when
based on the statement of an expert accountant than on a layperson’s, and it is
more credible when the accountant worked for the organization involved.
Interestingly, even when statistical evidence (for example, international
trade figures show that only 0.3 per cent of Ukrainian export relates to distillery
equipment) is equally capable of making a same proposition probable (here: the
equipment could not originate from Ukraine), triers of fact privilege testimonial
over statistical evidence.*

10.4.3.6. Arguments Based on Analogy

Arguments from analogy are about similarity (for example, ‘we have seen this
in other cases: son wanting to impress his father and ends up in trouble’). The
model analogical warrant is that things that are alike in most respects are prob-
ably alike in the respect at hand.** They are considered to be the weakest kind
of inference,* and potentially misleading.

9 See Martin Smith, “When Does Evidence Suffice for Conviction?”, in Mind, 2018, vol. 127,
no. 508, p. 1198.

4 Zarefsky, 2019, p. 111, see supra note 45.
5 Ibid., p. 113.
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Compendia of ‘red flags’ in procurement procedures® are based on analo-
gies. Such red flags do not mean that fraud exists, but they can reinforce a sus-
picion of fraud, based on the literature or extracted from the caseload of an in-
vestigative or audit body. Red flags for guilty intent include findings of the oc-
currence of fraud patterns (for example, creation of new companies with every
new multi-annual financial framework, or the dissolving of a company soon af-
ter receiving public funding), and the identification of tendering conditions al-
lowing favouritism (for example, short notice periods for participation, deroga-
tions from principle of open competition, et cetera).

Analogies in behaviour of the suspect can also serve to argue guilty intent.
When, for instance, Jérome never submitted any individual tax declarations, it
would be more difficult to accept his explanation that he forgot to send in man-
datory grant forms by oversight. Rather, his continuous neglect of reporting du-
ties indicates a conscious and systematic behaviour which could warrant the
suspicion of intent.?’

10.4.3.7. An Argumentation Map
After the identification and testing of competing hypotheses, argumentation
schemes as presented above can make for a second step of the intent assessment.
The state of play at this stage can be presented in an argumentation map, con-
taining the two competing scenarios (irregularity and fraud) and their main
(counter-) arguments.

Below is a case example where Jérome is required to explain how part of
his grant administration went missing, whether because of a mistake (scenario
A: Jérdme’s explanation) or to obscure fraud (scenario B).

% See, for example, the compendium of “Red Flags Suggesting a Fraud” of the European Court
of Auditors, under “Procurement” (available on its web site).

67 Adapted from Myhrer, 2020, p. 1026, see supra note 26.
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Ilustration 10.5.: An argumentation map comparing two scenarios.

10.4.4. Expressing Probability
10.4.4.1. The Challenge

The great insight of argumentation theory is that it explains how all inferential
reasoning depends on generalizations and that generalizations come in many
different forms, some of which provide a strong warrant (for example, signs of
deception), whereas others offer no warrant to speak of (for example, analogy
with similar fraud). Argumentation schemes are thus useful for thinking method-
ically and analytically about inferences, but they do not explain how one is to
assess the actual strength of the warrant of a particular argument. The justifica-
tion for believing a proposition (here: the strength of an argument claiming there
was intent) is a matter of ensuring that it is sufficiently probable, given one’s
evidence.®® Probabilistic approaches to proof® analyse how hypothetical events
are probabilistically related to the evidence and make the uncertainty of eviden-
tial reasoning more explicit. Its tools are premised on the idea that uncertainty
comes in degrees that can be expressed (numerically)’® and updated as a func-
tion of the evidence that is gathered.

10.4.4.2. Visual Presentations

The appropriate use of graphical visualizations may aid in ensuring a better un-
derstanding of the uncertainty of a given case.’' Various researchers have

%8 Smith, 2018, p. 1198, see supra note 63, and research quoted there.
9 See Chapter 9.
70 Verheij et al., 2016, p. 37, see supra note 24.

71" Anne Marthe van der Bles et al., “Communicating uncertainty about facts, numbers and sci-
ence”, in Royal Society Open Science, 2019, vol. 6, no. 5, p. 27.
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proposed methods and models to analyse (parts of) legal cases in terms of prob-
abilities and present these graphically.”? Bayesian ‘networks’ are arguably the
best known model.”® They combine a graphical structure with conditional prob-
ability tables. Each node in the graph represents a probabilistic variable and has
an associated table of the probabilities of the node’s values, conditioned on the
values of the node’s parents in the graph. It thus provides for a visualization
enabling one to process large volumes of complex information and to determine
how a vast collection of evidence relates to one or more hypotheses.”

The probabilistic reasoning about legal evidence often boils down to a
causal scenario, where:

a) the analysis includes some hypothesis H (normally the ultimate hypothesis
that the defendant is or is not guilty); and

b) observe some evidence E (such as the whistle-blower’s testimony);

¢) the initial prior assumption of guilt (presumption of innocence) is ‘attacked’
by the (reliability and credibility of the) initial allegation and presented in

a probability table, which is gradually updated taking into account the like-

lihood of the (new) evidence, which is the chance of seeing the evidence if

H is true.

In practice, it is often not straightforward to perform a numerical, proba-
bilistic analysis of the evidence, especially when attempting to model all the
evidence and all the relevant interpretations.” Scholars have therefore devel-
oped some general guidelines, structuring the Bayesian networks on the basics
of some generic patterns in legal decision-making. This includes distinctions
between evidence corroborating or conflicting with the hypothesis (of the pros-
ecution or the defence); the notion of dependency between different pieces of
evidence, and the distinction between direct versus circumstantial evidence.”®

2. See, for example, John H. Wigmore, The Principles of Judicial Proof or the Process of Proof,
2nd ed., Little, Brown and Company, Boston, 1931; Terence Anderson, David Schum and Wil-
liam Twining, Analysis of Evidence, 2nd ed., Cambridge University Press, 2005, pp. 134-135;
Fenton, Neil and Lagnado, 2013, see supra note 25. See also Charlotte S. Vlek, Henry Prakken,
Silja Renooij and Bart Verheij, “A Method for Explaining Bayesian Networks for Legal Evi-
dence with Scenarios”, in Artificial Intelligence and Law, 2016, vol. 24, no. 3, pp. 285-324.

73 See Section 9.3.4. of Chapter 9.

74 Norman Fenton, Marin Neil and Daniel Berger, “Bayes and the law”, in Annual Review of

Statistics and Its Application, 2016, vol. 3, pp. 51-77.
75 Bex and Verheij, 2020, p. 321, see supra note 53.
76 These generic BN structures are called ‘idioms’. See Amanda B. Hepler, Philip Dawid and
Valentina Leucari, “Object-Oriented Graphical Representations of Complex Patterns of Evi-
dence”, in Law, Probability & Risk, 2007, vol. 6, nos. 1-4, pp. 275-293; Martin Neil, Norman

Fenton and Lars Nielsen, “Building Large-Scale Bayesian Networks”, in Knowledge
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All or part of the findings of the investigation can thus be presented in a
structured graphical representation of probabilistic relationships between two
types of variables: evidence and hypotheses. As the graphical structure contains
information about dependencies between variables, a Bayesian network is par-
ticularly suitable for modelling complex relations, for instance causal relation-
ships between different hypotheses and pieces of evidence in a complex legal
argument.”” In addition to its powerful visual appeal, Bayesian networks have
an underlying calculus (based on Bayes’ theorem)® that determines the updated
probability beliefs about all uncertain variables when any piece of new evidence
is presented.”

In a case of assessing (the hypothesis of) guilty intent, the investigators
might ‘score’ the different pieces of evidence as a function of their probative
weight for guilty intent, starting with the initial allegation and adapting the con-
ditional probability table as evidence is gathered during the investigation. Im-
portantly, when sketching the Bayesian network, the evaluator can usefully run
over the intent argumentation schemes presented above to identify and map all
present and absent evidence of mens rea.

H
intent
CAUSES
(Corfclgl‘gen o | [EXAMPLES| | (motiveand | |TESTIMONY | | ANALOGY
opportunity)

H guilty False True
SIGNS 0.37 0.63
Concealment 0.40 0.60
Obstruction 0.82 0.18
CAUSE 0.65 0.35
Motive 0.65 0.35
EXAMPLES 0.38 0.62
Correct administration in the past 0.38 0.62
TESTIMONY 0.30 0.70
Statement consultant 0.22 0.78
Statement father 1 0

Engineering Review, 2000, vol. 15, pp. 257-284; Fenton, Neil and Lagnado, 2013, p. 69, see
supra note 25.

77 Fenton and Berger, 2016, see supra note 74.
78 See Section 9.3.4. of Chapter 9.
7 Fenton, Neil and Lagnado, 2013, p. 62, see supra note 25.
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ANALOGY 0.40 0.60
Typical problem in that region/sector 0.40 0.60
OVERALL 0.08 0.92

Ilustration 10.6.: A Bayesian network about intent.

These visualizations of evidence and the claims they support can be made
with specialized software that can link components of the visualizations and
pieces of text within source documents.*

When lay people are first introduced to Bayesian networks there is a ten-
dency to recoil in horror at the thought of having to understand and complete a
probability table. In general, fact-finders and lawyers are more trained in the use
of non-probabilistic information and argumentation, rather than in estimating,
calculating or updating probabilities.®! Hence, it can be hard for investigators,
prosecutors and judges to score and interpret evidence of a probabilistic nature
and to combine this evidence with other, often non-numeric, kinds of evidence.
Therefore, efforts have been made to developing verbal reporting techniques for
probabilistic information suitable for the forensic domain.® However, this is still
a relatively new and challenging field, and earlier contributors have highlighted
the finding that there is substantial individual variability (or ‘noise’) in how peo-
ple numerically represent probabilities and uncertainties in verbal statements
(for example, ‘it is very likely that ...”).%

Nevertheless, the great benefit of the Bayesian network and its probability
tables is to make the investigator’s assumptions explicit rather than hidden.® In
practice, the very same assumptions that are required for such a table are nor-
mally made implicitly anyway! As much as this seems arbitrary and counter-
intuitive, ‘scoring’ the different pieces of evidence as a function of their proba-
tive weight for guilty intent renders explicit a process that investigators other-
wise do mentally and implicitly, thus making the process transparent and open
for debate.

10.4.5. From Best Explanation to Beyond Reasonable Doubt

10.4.5.1. The Standard of Proof

Finally, what the legal puzzle requires for its resolution is typically a standard
that demands more than probability, though less than certainty: ‘beyond

80 Floris Bex, Susan van den Braak, Herre van Oostendorp and Henry Prakken, “Sense-Making
Software for Crime Investigation: How to Combine Stories and Arguments?”, in Law, Proba-
bility & Risk, 2007, vol. 6, nos. 1-4, pp. 145-168.

Verheij et al. 2016, p. 57, see supra note 24.

2 Ibid., p. 37.

8 See Section 3.3.1 of Chapter 3.

4 Fenton, Neil and Lagnado, 2013, p. 69, see supra note 25.
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reasonable doubt’.*® Testing and falsifying alternative explanations is a good
start for proving beyond a reasonable doubt what a particular person knew or
intended when they (c)omitted a certain act. Relatedly, identifying argument
schemes based on the available evidence and plotting them out in probability
charts is an efficient and transparent way of weighing the evidence. Yet, even-
tually the investigator will still have to demonstrate that the guilty hypothesis is
the most reasonable one. The identification of the best explanation does not,
however, automatically equal a sufficient explanation to meet the standard of
proof. In the following sections, we explore how practitioners can further im-
prove their analysis and presentation of the argument of guilty intent.

10.4.5.2. The ‘Stopping’ Problem

The ‘stopping problem’ refers to the challenge of finding a rational principle to
decide when to stop acquiring evidence before making a decision. In other
words, when does the judge have sufficient evidence when forming a probability
judgment of intent? In this respect, scholars refer to the Keynesian weight of
evidence. Keynes®*® pointed out that such decisions should rely on a combined
assessment of probability (the balance of evidence in favour of a particular prop-
osition) and weight of evidence (the quantity of evidence supporting that bal-
ance). As regards the latter, he advised the decision maker to consider the degree
of completeness of the available information (‘relevant knowledge’), but also of
his ‘relevant ignorance’®’ or the ‘known unknowns’. The latter refer to factors
that affect our probability relation and about which one is ignorant (for example,
the ultimate beneficiaries of a bank transfer, suspected to be the return to a cor-
rupt official). Different from the term ‘known unknowns’ (relevant ignorance),
‘unknown unknowns’ refers to unknown factors that might explain the turn of
events (for example, Jérome has gambling debts).*®

The investigator (or prosecutor leading the investigation) can usefully con-
sider these different parameters in order to decide when there is sufficient evi-
dence to indict, bring to court, or dismiss. Often time and resource constraints
will play an important role in such assessments.

85 See also Chapters 5 and 9.

86 John Maynard Keynes, “A Treatise on Probability”, in Elizabeth Johnson and Donald Mog-
gridge (eds.) The Collected Writings of John Maynard Keynes: Volume VIII, Macmillan, Lon-
don, 1973.

87 Jochen Runde, “Keynesian Uncertainty and the Weight of Arguments”, in Economics and Phi-
losophy, 1990, vol. 6, no. 2, pp. 275-292.

8 Alberto Feduzi, “On Keynes’s Conception of the Weight of Evidence”, in Journal of Economic
Behavior and Organization, 2010, vol. 76, no. 2, pp. 338-351.
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10.4.5.3. Inference to the Best Explanation

The reasoning schemes above, and the checklist and visualization they inform,
can lead to a set of arguments enabling judges to make the inferential leap from
circumstantial evidence to a determination of guilty intent. Inference to the Best
Explanation (‘IBE’) is a form of inductive reasoning in which one chooses a
story that explains the evidence better than other propositions.* Such inferential
leaps are however not without risks and require careful consideration by the ar-
guer. Vulnerabilities include inferential fallacies, ‘noise’, and cognitive biases,”
leading to either deficient reasoning or attributing disproportionate weight to
particular aspects of the information at hand. Moreover, the assessment of the
best explanation is not a straightforward and linear exercise,” and there is no
clear set of criteria on offer to decide what makes for the ‘best” explanation.
These judgements are often of a holistic nature, based on global impressions and
informed by heuristic processes of ‘System 1°.%

When, however, the investigative team can demonstrate that (a) all reason-
able hypotheses have been tested; (b) other reasonable explanations have been
disproved; (c) the available evidence argues in favour of a specific explanation;
and (d) that the relevant ignorance is limited, a single story may emerge of guilty
intent that might meet the relevant standard of proof. In criminal cases, this will
often be ‘proof beyond reasonable doubt’, meaning that guilty intent should not
just be the best explanation, but the only reasonable one.” It will be for the trier
of facts, in the adjudication phase, to finally judge whether this ‘best explanation’
(here: guilty intent rather than an irregularity or error) satisfies this high burden
of proof.

8 See Section 8.6.6.3. of Chapter 8.

% See Chapters 3 and 4.
9

Simon De Smet, “Justified Belief in the Unbelievable”, in Agirre, Bergsmo, De Smet and Stahn

(eds.), 2020, p.143, see supra note 26.

92 See, for instance, Xavier Agirre Aranburu, “The Contribution of Analysis to the Quality Con-
trol in Criminal Investigation”, in ibid., p. 236; Catherine Esnard, Rafacle Dumas and Stepha-
nie Bordel, “Incidences de I’induction d’intime conviction sur le traitement de I’information
judiciaire”, in Revue Européenne de Psychologie Appliquée, 2013, vol. 63, pp. 121-128; Paul
Thagard, “Evaluating Explanations in Law, Science and Everyday Life”, in Current Directions
in Psychological Science, 2006, vol. 15, no. 3, pp. 141-145; Larry Laudan, “Strange Bedfel-
lows: Inference to the Best Explanation and the Criminal Standard of Proof”, in The Interna-
tional Journal of Evidence and Proof, 2007, vol. 11, no. 4, p. 307.

93 Critics of the theory of IBE hold that it is impossible to unambiguously determine which ex-

planation is the ‘best” and that IBE is simply not good enough for the purposes of the criminal

law. See, for example, Laudan, 2007, supra note 92.
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10.4.5.4. Presentation of the Best or Only Explanation of Intent

A final challenge for the investigative team is to present its claim of intent as
best it can. No matter how good the investigation was conducted and how much
evidence was gathered, the final product of the investigative process, its con-
cluding report, must be presented in a manner that is acceptable and most effec-
tive for the decision maker. We refer to a previous contribution in this book for
a concise overview of research on the matter.”* The debate on whether to ‘tell’
or to ‘sell’ the findings of the investigation is still open, and particularly relevant
on the topic of intent.

By providing a nuanced and transparent description of the strengths and
weaknesses of the findings on intent, including the reasoning method and limi-
tations on which it relies, the receiver of the report is given maximal insight into
the justifications for each of the findings and is thereby able to critically evaluate
them.”® Instead of being too affirmative, it is arguably better to strive for greater
precision and transparency about the doubts and uncertainties that are left after
the investigation has been closed. Communicating uncertainty does not neces-
sarily affect the credibility of, and trust in, both the message and the communi-
cator.”® Such transparency might rather build than undermine trust.”’

On the other hand, a more narrative approach, focussing on a consistent
story that accounts for the findings has great appeal and persuasive power. Such
an approach could be seen to advocate against a too nuanced, double-sided
presentation, as a story can be made more believable, even at the expense of
being less likely, by adding or leaving out details enhancing its internal coher-
ence. Presenting Jérome as ‘an ambitious but naive son wanting to impress his
father’, or rather as a ‘scrupulous businessman instrumentalized by his father to
save the company by fraud’ are two very different but strong competing narra-
tive frames, which may impact the decision maker beyond the actual weight of
the evidence gathered. It is clear that such framing and story-telling should not
lead to an arbitrary, biased presentation of the investigative findings and its con-
clusions. Rather, the defence should always have access to all evidence to pre-
sent its own version of what happened, and it should be able to contradict the
investigative findings.

In any case, some level of uncertainty will always remain. Good practice
would seem to offer decision makers various formats of presentation, while

% See Section 9.6. of Chapter 9.
% De Smet, 2020, p. 143, see supra note 91.
% Van der Bles et al., 2019, p. 26, see supra note 71.

9 Ibid.,p. 2.
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making sure the (implied) messages are consistent.”® ‘Muscular uncertainty’®

refers to an approach in which the fact-finder can present a ‘best’ and ‘only’
explanation in the shape of a narrative, but should give details about the limita-
tions of the investigation and explain how these have affected the weight of the
evidential dataset. The report should be transparent about its potential inferential
weaknesses and clearly expose potentially problematic generalizations that were
relied upon.'® The investigators might also contrast the lead story with an ade-
quate overview of the evidence-based findings, including the demonstration that
alternative explanations have been explored, and an indication of doubts and
evidence gaps.'"!

ANALYSIS COMPETING HYPOTHESES

IRREGULARITY | FRAUD
ARGUMENTATION SCHEMES
SIGNS | CAUSE
BAYSESIAN NETWORK
PRIOR PROBABILITY | PROBABILITY TABLE

NS

INFERENCE TO THE BEST EXPLANATION

Illustration 10.7.: The intent evaluation matrix.

10.5. Concluding Remarks

To successfully prosecute PIF crimes, the investigator must prove the punisha-
ble material act (‘actus reus’) and guilty intent (‘mens rea’) of the criminal of-
fence. Most legal conceptualizations of intent comprise an element of knowing
(conscious act or omission) and an element of willing (foreseeable consequences
of the act or omission).

9 Kloprogge, van der Sluijs and Wardekker, 2007, p. 49, see supra note 42.
9 Van der Bles et al., 2019, p. 36, see supra note 71.
190 De Smet, 2020, p. 143, see supra note 91.

101 Sagana, 2022, during the OLAF conference on “Judgement and Decision Making in Investi-
gations”, Brussels, 7-8 December 2022.
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What the suspect thought, knew, wanted, or could have known at the time
of the offense cannot generally be determined using accurate, scientifically val-
idated methods. Except for a confession by the perpetrator, the investigator must
look for and interpret surrounding facts and external circumstances to build a
case for intent.

Instead of relying on an intuitive judgment, the challenge to (dis)prove in-
tent can be decomposed into a series of practical and sequential sub-questions,
including:

» an identification of main competing hypotheses and falsification;

» an analysis of indications of intent using argumentation schemes;

» a presentation of the evidence and its tentative strength in a Bayesian net-
work; and, finally

» a claim that the best explanation is also the only possible and reasonable
explanation, satisfying the standard of proof (beyond reasonable doubt).

In a first step, the investigator should revisit all reasonable hypotheses
brought forward or identified as regards intent, and falsify or validate their mer-
its by means of inductive and deductive reasoning (‘if it were intentional, or a
mistake, or a wrong interpretation, then you would expect to find ...”). Disprov-
ing one theory gives credit to a competing one.

The remaining hypotheses can be elaborated on the basis of argumentation

schemes. These rely on the evidence gathered (established facts) to claim intent
(or not) by means of generally accepted reasoning, including (in descending or-
der of strength):
signs of intent (for example, indications of concealment or deception);
motivations supporting intent (causal narratives);
examples, figures and patterns (taking into account sample size, base rates
and representativeness);
testimony;
analogies (red flags).
Bayesian networks not only allow one to visualize the different findings
underpinning a claim there was intent, but to also ‘score’ them, making for an
overall probability calculus. Such exercise might be counterintuitive for fact-
finders and judges, but corresponds to what happens in reality (one piece of
evidence will be perceived as much more convincing in claiming there was in-
tent than another one).

The best explanation remaining after competition with the alternatives, the
explanation supported by sound arguments, does not necessarily satisfy the
standard of proof (beyond reasonable doubt). By making explicit and transpar-
ent the process of coming to such best and only reasonable explanation, the

VV VYVV
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investigator will however allow the trier of facts to make informed decisions,
assured of the quality and rationality of the reasoning.
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