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To Aria and Torstein.

For the sake of present and future generations who will strive to
prevent universal crimes and provide justice for “children, women
and men [who] have been victims of unimaginable atrocities that
deeply shock the conscience of humanity” (Preamble, Rome Statute)






The basic assumption must be that in international law as
much as in national systems, the foundation of criminal re-
sponsibility is the principle of personal culpability: nobody
may be held criminally responsible for acts or transactions in
which he has not personally engaged or in some other way
participated (nulla poena sine culpa).

International Criminal Tribunal for the former Yugoslavia,
Appeals Chamber, in the Tadi¢ case (1999)

If it be thought for even a moment that the part played by
Rudolf Brandt was relatively unimportant when compared
with the enormity of the charges proved by the evidence, let
it be said that every Himmler must have his Brandt else the
plans of a master criminal would never be put into execution.

Nuernberg Military Tribunals in the Medical case (1947)






PREFACE

Despite the ambiguities of international law in general and international
criminal law (‘ICL’) in particular, serious crimes committed, organised, or
tolerated by representatives of different kinds of power structures are now
of concern to the world community. These crimes may occur in the con-
text of war or form part of a larger pattern of aggressive behaviour by
powerful actors within a society. They are often directly linked to abuse of
political or military systems or to an absence of effective state institutions.
Such ‘international crimes’, which might also be referred to as ‘universal
crimes’ because of their inherent gravity and violation of universal values
and interests, are also attacks on the rule of law.

We are still living in an age of uncertainty regarding which specific
types of crimes are punishable directly under international law and might
also be prosecuted on a regular basis before international courts. In addi-
tion, the scope of personal criminal liability for alleged punishable partic-
ipation in recognised universal crimes has been contested in ICL theory
and practice on a number of points. This situation has even prompted calls
for a comprehensive theory of personal criminal liability applicable to this
particular field of law. In response, this book is an attempt to establish and
test a general theory of personal liability that would strengthen our ability
to understand, explain, and predict the outcomes of the legal issues in-
volved in ICL and universal crimes cases.

The book is the second in a four-part series on universal crimes en-
titled “Rethinking the Essentials of International Criminal Law and Tran-
sitional Justice”. While the first book in the series concentrated on the
concept of universal crimes and the general issues involved in classifying
certain offences, this second volume discusses personal liability for dif-
ferent kinds of participation in universal crimes. The forthcoming third
and fourth volumes will shift attention to the legal consequences of al-
leged participation in universal crimes: book three focuses on alternative
forms of accountability and jurisdiction as important aspects of universal
crimes, while the fourth and final book in the series is about fair trial in
universal crimes cases. The basic research idea underlying the universal
crimes project was developed by Terje Einarsen, author of the first book
in the series, The Concept of Universal Crimes in International Law
(TOAEP, Oslo, 2012). The particular ideas and research design of the pre-



sent volume have been further developed in close co-operation with Jo-
seph Rikhof. This book is the result of an extensive joint enterprise be-
tween the two co-authors, in which the workload was shared equally and
collaboration on the development of concepts and analysis of data was
fully reciprocal. Thus, both authors are jointly responsible for any mistake
or unwarranted omission in the analysis and empirical surveys undertaken.
Finally, as the title of this volume suggests, the emphasis of the book is on
punishable participation only, not on possible defences like justifications
or excuses for involvement in criminal activities. That aspect of accounta-
bility will be covered by the next volume.

This work, which is current as of 17 July 2018, is addressed to all
with an interest in ICL and related disciplines like human rights, humani-
tarian law, transitional justice, and transnational criminal law. We hope it
will contribute to a more coherent and practical understanding of crimi-
nalisation and attribution of personal liability within the field of ICL. Due
to the character of the general theory presented and tested in this book
through empirical surveys including both international and domestic crim-
inal law, the scientific value of a theory of punishable participation in uni-
versal crimes could well reach beyond its core international law features.
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Introduction:
Defining the Problem

1.1. Justification for the Book

This book confronts several well-known issues of international criminal
law (‘ICL”): How does ICL distinguish punishable acts of typical mass
participation in grave international crimes from other acts that may also
have contributed to such crimes? How are different kinds of participation
in mass crimes labelled or classified in international judicial practice, and
what are the legal repercussions of a particular classification? What are
the best theoretical and judicial approaches to answering these and other
related questions concerned with personal liability in ICL? Is there a need
for a general theory of personal criminal law liability that would strength-
en our ability to understand, explain, and predict the outcomes of the legal
issues involved? This book is premised on the view that the answer to the
last question is yes, and that now is the time to develop such a theory.

These issues underlying important parts of current ICL are especial-
ly important when prosecutors and judges ultimately determine individual
criminal responsibility in cases before international criminal courts. They
are also significant because the norms of ICL are reproduced in national
jurisdictions and applied in trials concerned with international crimes in
domestic courts. Several aspects of this subject matter have been contro-
versial in legal theory and practice in recent decades and have thus re-
ceived significant attention in the literature, as we shall see. Determining
the forms of participation may also affect prosecutorial decisions during
investigation, the relationship between indictment and lawful judgment,
and the sentencing when a person has been found guilty.

Much has already been written on the topic of individual criminal
responsibility for participation in mass crimes.! However, the internation-

1 For comprehensive studies published by well-known authors within a brief period of time
(2012-13), see Elies van Sliedregt, Criminal Responsibility in International Law, Oxford
University Press, Oxford, 2012; Kai Ambos, Treatise on International Criminal Law, vol.
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al debate on the scope of individual liability is as vibrant as ever, on many
different points.? This book responds to the continuing need for well-
founded analysis and critique of the legal developments that have taken
place so far, a rationale detailed further in Section 1.3. of this chapter. It is
also an issue whether established concepts and distinctions ought to be
consolidated or revised, and whether current ICL should be supplemented
with additional concepts on personal liability. Last but not least, there is a
more basic scientific question at stake: Is ICL with respect to personal
criminal law liability actually premised on a sufficiently clear and trans-
parent general scientific theory? And if not, is it possible at least to identi-
fy the components of such a theory, which would also be useful for the
further development of this field of law?

This book is addressed to all with an interest in international crimi-
nal law and related disciplines like domestic criminal law, human rights,
humanitarian law, and transitional justice. In addition, there is increasing
awareness of the often intertwined, triangular relationship between ICL,
domestic criminal law, and the new autonomous field of ‘transnational
criminal law’.3 This means that a general theory on punishable participa-
tion, although developed in particular with a view to ICL, may have wider
application or provide inspiration to other fields as well. First and fore-

1, Foundations and General Part, Oxford University Press, Oxford, 2013; M. Cherif Bas-
siouni, Introduction to International Criminal Law: Second Revised Edition, Martinus
Nijhoff, Leiden, 2012; and Antonio Cassese, Cassese s International Criminal Law, 3rd ed.,
rev. by Antonio Cassese, Paola Gaeta, Laure Baig, Mary Fan, Christopher Gosnell, and
Alex Whiting, Oxford University Press, Oxford, 2013. A number of other authors have al-
so contributed to this particular field of ICL with specialised monographs, anthologies, and
journal articles, covering a wide range of theoretical and practical issues. Quite a few au-
thors have treated the subject matter as part of more general books on international crimi-
nal law, as illustrated by the works of Ambos, Bassiouni, and Cassese mentioned above.
An overview and discussion of relevant literature is presented in Chapter 6.

2 One example is the eight articles originating from a symposium devoted to macro-criminal
conduct and printed in the Journal of International Criminal Justice, 2014, vol. 12, no. 2.
Again, the debate since then has just continued to broaden, in a number of different forums
and publications.

3 In short, transnational criminal law concerns crimes that have trans-boundary effects and
are of substantial international concern, but that stricto sensu do not constitute internation-
al crimes under ICL. On the triangular relationship mentioned, see, for example, Robert J.
Currie and Joseph Rikhof, International & Transnational Criminal Law, 2nd ed., Irwin
Law, Toronto, 2013.
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most, however, the present work provides an opportunity to contribute to
a more coherent and practical understanding of international criminal law.

As explained in the preface, this book is concerned with theoretical
and empirical research and analysis relating to personal criminal law lia-
bility, including historical and sociological perspectives. In the following
sections of this introductory chapter, we seek to define the problem of
punishable participation in universal crimes in more detail.

1.2. The Subject Matter: Punishable Participation in Universal
Crimes

1.2.1. Participation in Universal Crimes

In ordinary language, participation is the action of participating in some-
thing. To participate is to “take part or become involved in an activity”.*
The notion of taking part in something or becoming involved in an activi-
ty implies that more than one person is involved. The activity could be
anything, but it could also be criminal by nature. In this book, the activity
we are interested in concerns inherently grave crimes: typically, serious
criminal acts constituting breaches of human rights or humanitarian law
on a large scale, justifying characterisations such as mass atrocity® or sys-

tem criminality.®

This is the second volume in a planned four-volume series entitled
“Rethinking the Essentials of International Criminal Law and Transitional
Justice”.” The first book in the series concerned the concepts of interna-
tional crimes and universal crimes in international law. The series is an
integral part of the Universal Crimes Project, which seeks to explore and

4 Oxford Advanced Learner’s Dictionary: Encyclopedic Edition, Oxford University Press,
Oxford, 1992, p. 653.

5 See, for example, Mark Osiel, Making Sense of Mass Atrocity, Cambridge University
Press, Cambridge, 2009.

6 See, for example, André Nollkamper and Harmen van der Wilt, System Criminality in In-
ternational Law, Cambridge University Press, Cambridge, 2009.

7 See also the preface to this book.

8  Terje Einarsen, The Concept of Universal Crimes in International Law, Torkel Opsahl
Academic EPublisher, Oslo, 2012 (www.legal-tools.org/doc/bfda36/). See also Terje
Einarsen, “New Frontiers of International Criminal Law: Towards a Concept of Universal
Crimes”, in Bergen Journal of Criminal Law and Criminal Justice, 2013, vol. 1, no. 1, pp.
1-23.
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advance the concept of universal crimes in international criminal law.® As
has been explained in more detail elsewhere, the term ‘universal crimes’
covers the same ground lex lata as the more familiar concept of ‘interna-
tional crimes’, but it also includes universal crimes lex ferenda, that is,
crime types that have the potential to become international crimes or uni-
versal crimes in future law because they fulfil certain key criteria, notably
with respect to gravity and universal character.!® The terms ‘international
crimes’ and ‘universal crimes’ are sometimes used interchangeably in this
book, but in general “universal crimes’ is the preferred term.

Definitions may be of different types, and the first book in the series
established important distinctions between a ‘theoretical definition’ of
universal crimes, a ‘conceptual legal definition’ of universal crimes, and
an ‘enumerative legal definition” of universal crimes, with the distinction
between ICL lex lata and lex ferenda cutting through the latter two defini-
tions. The current conceptual legal definition of universal crimes lex lata
was formulated on the basis of five cumulative criteria:

The term ‘universal crimes’ applies to conduct which (1)
manifestly violates a fundamental universal value or interest,
provided that the offence is (2) universally regarded as pun-
ishable due to its inherent gravity, (3) recognised as a matter
of serious concern to the international community as a whole,
and (4) proscribed by binding rules of international law, and
provided that (5) criminal liability and prosecution is not de-
pendent upon the consent of a concerned state (the territorial
state where the crime was committed or the national state of
an alleged perpetrator or victim).*

9 Aprofile of the Universal Crimes Project is available on the University of Bergen web site.

10 Understanding the twin concepts of lex lata and lex ferenda is also important to the partic-
ular subject matter of this book. As explained in more detail in Chapter 4, Section 4.5., the
rule of law depends on the principle that it is possible to determine the correct interpreta-
tion of any rule (lex lata) within a legal order on the basis of the relevant legal sources.
The point is that the content of a current rule is valid and applicable even when it is not the
preferred (lex ferenda) legal solution to the problem (a different solution may be preferred
on some important moral or political grounds, or because it is more compatible with an
overarching legal theory). However, views lex ferenda today may have the potential to be
transformed to lex lata tomorrow, since the law is a dynamic social construct and its de-
velopment is influenced by reasoning lex ferenda.

11 Einarsen, 2012, p. 297, see supra note 8.
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An elaborate enumerative definition was also provided in the same

book.'? Without complicating the subject of universal crimes more than
necessary for the present purpose, this book deals basically with participa-
tion in the universal crime categories of genocide, crimes against humani-
ty, crime of aggression, and war crimes.'* Some other crime categories
and crime types sometimes enter the discussion as well, for instance, seri-
ous discrete crimes such as torture connected to a power structure in soci-
ety,** and terrorist crimes.®®

12

13

14

15

For a consolidated list of universal crimes (although preliminary and incomplete), see
ibid., pp. 319-28. The list encompasses three ‘classes of universal crimes’, 10 ‘universal
crime categories’, and 150 ‘universal crime types’; see further explanation at ibid., pp.
319-20.

Of these crime categories in ICL, only the crime of aggression may still have a somewhat
disputed legal status under international law. This is the case even though it was heavily
prosecuted at Nuremberg and Tokyo after World War Il and was included in the Rome
Statute of the International Criminal Court (‘ICC’) in Article 5 and eventually defined in
Article 8bis. In line with the first book in the series, we consider the crime of aggression to
be a core universal/international crime (Einarsen, 2012, p. 278, see supra note 8). At the
Assembly of States Parties of the ICC in December 2017, the court’s formal jurisdiction
with respect to this crime was finally activated, although jurisdiction to convict a person
for the crime of aggression is still more limited as compared to the other core crimes.

The term ‘power structure’ is used in this book in the same way as in Einarsen, 2012, pp.
13, 68-72, 81, 202, see supra note 8. It denotes an entity or organisation with actual power
within a society that provides its key members with opportunities to take, facilitate, or en-
force decisions that may have a substantial impact on society and on the lives and well-
being of individuals. A power structure is often large, like the governmental or military
structures of a state, but it also can be small or form part of a larger entity or organisation;
some power structures are non-state entities. It may function basically to the benefit of so-
ciety or some parts of it, but may also be abused for criminal purposes and, notably, used
to commit universal crimes.

The status of even serious terrorist crimes is still not entirely clarified for the purpose of
ICL. Terrorism is clearly a type of crime of international concern, but it is often classified
as a ‘transnational crime’ rather than as an international/universal crime. See, for example,
Currie and Rikhof, 2013, pp. 317-23, supra note 3. In practice, the underlying acts of ter-
rorist crimes may in some cases be quite similar to (other) universal crimes. For example,
terrorist crimes committed in war-torn Syria are sometimes prosecuted under active na-
tionality jurisdiction or universal jurisdiction in Western states, where the facts of the cases
may indicate that the acts also constitute war crimes or even crimes against humanity
(‘CAH’) and thus could just as well have been prosecuted as such. War crimes, or CAH,
may thus also be prosecuted in concurrence with terrorism. See further Chapter 4, Section
4.6.2., of this volume. In addition, membership in a terrorist organisation is currently also
being prosecuted as a distinct crime under national legislation of several states. The latter
development is interesting with respect to the idea of prosecuting membership in criminal
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The linkage of the relevant crimes to power structures or especially
powerful actors is generally a defining feature of international crimes.
That is certainly true in a descriptive or sociological sense, while it might
be disputable whether such a connection is absolutely necessary in legal
terms, that is, whether it is a requirement for criminal liability under inter-
national law. It should, however, usefully be considered part of a theoreti-
cal definition of universal crimes, which in turn might also be a tool for
identifying possible new universal crimes lex ferenda. In the first book in
the series the following theoretical definition was offered:

The term ‘universal crimes’ shall apply to any conduct which
manifestly violates a fundamental universal value or interest,
is universally regarded as punishable due to its gravity, and
is usually committed, organised, or tolerated by powerful ac-
tors, and which therefore may require prosecution before in-
ternational courts.*®

This definition points out the typical causal nexus between the acts
of individual persons and powerful organisations or entities in society
with respect to universal crimes. That is also relevant to both lex lata and
lex ferenda discussion regarding the scope of personal criminal law liabil-
ity for different modes of participation in these complex crimes, which
often pose great danger not just to victims but to societies as well.

1.2.2. Why Participation in Universal Crimes Is Different

Universal crimes may occur in the context of armed conflict, but they may
also form part of a pattern of aggressive behaviour by states or by power-
ful non-state actors within a society that is not at war. They are often di-
rectly linked to abuse of political or military systems or to an absence of
effective state institutions able and willing to protect civilians against se-
rious harm or the risk of harm. Mass participation in such multifaceted
crimes raises a number of difficult questions of fact and law with respect
to determining individual liability.

For example, the prosecutorial challenges relating to mass atrocity

are often very different from the investigation and prosecution of most
common crimes. In the latter case — to simplify the matter a bit — the ques-

organisations committing universal crimes as a distinct crime, as was already the case at
Nuremberg. See further discussions of ‘membership’ liability later in this book.

16 Einarsen, 2012, p. 298, see supra note 8.
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tions are fairly straightforward: Has a crime been committed? And if so,
who did it and who might have assisted in the crime? In comparison, uni-
versal crimes such as genocide, crimes against humanity, and most war
crimes “are possible only when the state or other powerful organizations
mobilize and coordinate the efforts of many people”.}” Responsibility for
mass atrocity is thus typically widely shared, often by thousands; yet in-
ternational criminal law prefers — or has no other option than — to blame
particular individuals, although they might be part of a pervasive social
and criminal pattern existing at the time. When many people get involved
in grave crimes and cause great danger to potential victims and to society
at large, a paradox appears — namely, that in the aftermath of the actual
crimes, and during transitional justice trials, each person may have con-
sidered himself “nothing but a cog in the machine and reasoned that it was
the machine, not he, that was responsible”.'® Robert Conot coined this
description with reference to the euthanasia program in Nazi Germany,
which served as a “prototype for the extermination of millions that was to

follow”.*?

The euthanasia program was part of the effort to “Aryanise” Ger-
many and get rid of everybody who did not fit into the scheme. It origi-
nated from ideas expressed earlier in Hitler’s Mein Kampf. The program
demonstrated how, through fragmentation of authority and tasks, it was
possible to fashion an administrative murder machine with implied impu-
nity for participation and excesses — and with wilful lack of exact
knowledge at the highest political level. It came into being at Hitler’s ini-
tiative, but the system was then operated through different levels of al-
ready existing power structures:

Hitler had enunciated an offhand, extralegal decree, and had
not wanted to be bothered about it again. Brandt had ordered
the ‘scientific’ implementation of the program and, like Hit-
ler, wished to hear no complaints. [Dr. Karl Brandt was the
Reich Commissioner for Health and Sanitation, and Hitler’s
personal physician.] The directors and personnel of institu-
tions rationalized that matters were out of their hands and
that they were just filling out questionnaires for the ‘experts’

17 Osiel, 2009, unnumbered first page, see supra note 5.
18 Robert Conot, Justice at Nuremberg, Basic Books, New York, 2009, p. 211.
1% 1bid., p. 210.
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in Berlin, though in reality each form was the equivalent of a
death warrant. The specious ‘experts’ perused the question-
naires only to cull out prominent persons that might have
been accidentally included, then passed them on to Himm-
ler’s myrmidons, who transported the afflicted to the annihi-
lation installations. The personnel at the end of the line ex-
cused themselves on the basis that they were under compul-
sion, had no power of decision, and were merely performing
a function. Thousands of people were involved [...].%°

Although perhaps not always defensible at the end of the day (see,
for example, the Nuremberg Medical Case?!), this perception of the indi-
vidual being just a cog in the machinery may contain some truth from a
legal standpoint as well. Responsibility under current ICL is often hard to
establish with sufficient precision and fairness for most participants in
situations of mass crimes. While international tribunals have typically fo-
cused on the allegedly most responsible persons at the top, or at least at
the intermediate levels, of power structures, national institutions have
more often prosecuted direct perpetrators of the underlying crimes and
low-level leaders at the crime scenes.? In the most serious crimes, how-
ever, most participants are never held responsible.

In one of the subsequent Nuremberg trials known as the Pohl case
(United States v. Oswald Ponhl, et al.),? the (US) Nuremberg Military Tri-
bunal confronted this paradox. The case concerned Pohl and 17 other offi-

20 1bid., pp. 210-11. A Czech commission estimated after the war that 275,000 people were

killed or starved to death in the euthanasia program (p. 211).

For highly positioned leaders, the ‘cog in the machinery’ argument is not always a reliable,

let alone justifiable, defence. With regard to the euthanasia program, Karl Brandt and six

of his colleagues were sentenced after the war to death by hanging; five others were sen-
tenced to life imprisonment, and four others to prison terms ranging from 10 to 20 years.

See Nuernberg Military Tribunals (‘NMT’), “The Medical Case”, Judgment, 20 August

1947, in Trials of War Criminals before the Nuernberg Military Tribunals under Control

Council Law No. 10: Nuernberg, October 1946-April 1949, vol. 1, US Government Print-

ing Office, Washington, DC, 1950, pp. 298-300 (www.legal-tools.org/doc/c18557/).

22 See Chapters 3 and 7 (cases before international tribunals) and Chapters 8 and 9 (domestic
cases).

23 NMT, “The Pohl Case”, Judgment, 3 November 1947, in Trials of War Criminals before
the Nuernberg Military Tribunals under Control Council Law No. 10: Nuernberg, October
1946-April 1949, vol. V, US Government Printing Office, Washington, DC, 1950 (www.
legal-tools.org/doc/84ae05/).

21
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cials of the SS (Schutzstaffel)>* Economic and Administrative Main Of-
fice (Wirtschafts und Verwaltungshauptamt) and the administration of
concentration camps and labour camps in the Third Reich. According to
the prosecution, approximately 10 million people had been imprisoned in
these camps. Specific charges included imprisonment of civilians, nation-
als of foreign countries, and prisoners of war; exploitation of inmates as
laborers; medical experiments conducted on prisoners; extermination of
Jews; sterilisation; mistreatment of prisoners of war; euthanasia; and de-
portation of foreign nationals and plundering of their property. These
charges involved two different forces in the SS system, which sometimes
overlapped and sometimes competed against each other: those engaged in
generating revenue for the SS by exploiting captive labour for profit, and
those engaged in punishing and exterminating people considered enemies
of the Nazi state. The power structure that facilitated the mass crimes was
thus both well organised and quite complex.

Against this backdrop the tribunal made the following observation
with regard to the inherently difficult issue of identifying possible indi-
vidual responsibility for different kinds of participation in these grave
mass crimes:

An elaborate and complex operation, such as the deportation
and the extermination of the Jews and appropriation of all
their Property, is obviously a task for more than one man.
Launching or promulgating such a programme may originate
in the mind of one man or a group of men. Working out the
details of the plan may fall to another. Procurement of per-
sonnel and the issuing of actual operational orders may fall
to others. The actual execution of the plan in the field in-
volves the operation of another, or it may be several other
persons or groups. Marshalling and distributing the loot, or
allocating the victims, is another phase of the operations
which may be entrusted to an individual or a group far re-
moved from the original planners.?®

2 The SS (Schutzstaffel, or ‘protection squadron’) was an elite paramilitary organisation

under Hitler and the Nazi party in Nazi Germany from 1933 to 1945. It also operated
throughout German-occupied Europe during World War I1.

% See ibid., Supplementary Judgment, p. 1173.
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These remarks go to the heart of the subject matter of punishable partici-
pation in universal crimes more generally. They highlight the gravity and
quantity of the crimes as well as the complexity of large criminal enter-
prises, and thus they also point indirectly to the enormous difficulty of
identifying, proving, and assessing fairly the acts of various individual
participants.

A particular aspect of the evidentiary problem is the attempt by sus-
pects to shift responsibility to other participants, referred to in the Pohl
case as the “shuttlecock” problem:

As may be expected, we find the various participants in the
program tossing the shuttlecock of responsibility from one to
the other.?®

Although this phenomenon is common to all kinds of criminal cases
with several suspects, the chances of success in shifting blame are much
better in cases of mass participation. Such behaviour may be most com-
mon at the intermediate and lower levels of the power structure involved,
but it can be pervasive at all levels. This seems to have frustrated the
judges in the Pohl case, who described the attitude of defendant Pohl and
the other participants in the liquidation program as follows:

The originator says: “It is true that I thought of the program,
but I did not carry it out.” The next in line says: “It is true I
laid the plan out on paper and designated the modus operandi,
but it was not my plan, and | did not actually carry it out.”
The third in line says: “It is true I shot people, but I was
merely carrying out orders from above.” The next in line
says: “It is true that I received the loot from this program and
inventoried it and disposed of it, but I did not steal it nor kill
the owners of it. | was only carrying out orders from a higher
level.”?’

Interestingly, in the Pohl judgment three of the defendants were ful-
ly acquitted, while some other defendants were partially acquitted. Four of
those convicted received the death penalty, and the others received prison
sentences ranging from 10 years to life imprisonment. Needless to say,

% “The Pohl Case”, p. 1173, see supra note 23. A shuttlecock is the feathered projectile used
in badminton. It is also a traditional Native American sport in which a shuttlecock made of
cornhusks and feathers is thrown from one player to another.

27 1bid.
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many other persons had participated in the crimes committed in the camps,
yet were not even indicted. Hence the Pohl case may also illustrate the
limits of international criminal trials.

Some acquittals in the Pohl case were due to lack of sufficient evi-
dence, but the acquittal of Joseph Vogt is interesting because it concerned
a person positioned at a certain level of the power structure. His particular
office, however, had no authority to “either start or stop a criminal act”.?
He had knowledge of crimes, but according to the tribunal, in his position
this was not enough to constitute consent to the crimes,? under the doc-
trine and legal basis of taking “a consenting part” in the crimes, as set out
in Control Council Law No. 10, Article 11(2)(c).®° It is also interesting that
\Vogt was found not guilty on the separate count of membership in a crim-
inal organisation, despite serving as an auditor and attaining the rank of
colonel in the SS, an organisation deemed to be criminal by the Interna-
tional Military Tribunal (‘IMT”) and by Article 11(2)(d) of Control Coun-
cil Law No. 10.3' The tribunal seems to have been influenced by the per-
sonal acts of Vogt when he reported crimes he had discovered to his supe-
riors and sought to distance himself from the whole criminal enterprise:

Again, the Tribunal is impelled to ask, what should he have
done? Unless we are willing to resort to the principle of
group responsibility and to charge the whole German nation
with these war crimes and crimes against humanity, there is a
line somewhere at which indictable criminality must stop. In
the opinion of the Tribunal, Vogt stands beyond that line.*?

This illustrates that not all kinds of contributing activity, even within a
criminal organisation, was considered by the tribunal to constitute person-
al ‘membership’ in a substantive, criminal law sense, even though Vogt
had voluntarily joined the National Socialist Party and the SS before the
war.®

2 |bid., p. 1002.
2 Ibid., pp. 1001-4.

%0 For a discussion of this form of liability, see Kevin Jon Heller, ““Taking a Consenting

Part’: The Lost Mode of Participation”, in Loyola of Los Angeles International & Compar-
ative Law Review, 2017, vol. 39, no. 1, pp. 247-58.

31 “The Pohl Case”, p. 1004, see supra note 23.
32 pid.
% bid., p. 1001.
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On the other hand, Leo Volk, who was a bit higher up in the hierar-
chy and was head of the legal section of another division, was convicted
of the mistreatment of concentration camp inmates even though he did not
have the power to prevent it. The tribunal stressed among other points that
he used his knowledge and professional capabilities to promote the con-
tinuance and furtherance of those crimes. In other words, he was in a bet-
ter position to object to the criminal activity than was Joseph Vogt; by not
objecting he was thus ‘taking a consenting part’ in the crimes.**

Although the crimes before the tribunal in the Pohl case were ex-
treme in gravity and scale, and although the problem of mass participation
presents itself in a number of variations, the essence of the legal and evi-
dentiary problems seems to be much the same in relation to universal
crimes on a lesser scale.

Participation in universal crimes, therefore, poses some unique
challenges that are different from participation in common crimes. At the
same time, there are also important common aspects of criminal law con-
cepts in general, which need to be taken into account in our analysis as
well.*® Criminal organisations represent a particularly interesting crosso-
ver.%®

1.2.3. Why the Notion of the ‘Principal Perpetrator’ Is Not So Useful

When several people take part in universal crimes, they usually take on
different roles or have different functions in the early planning, prepara-
tion, and execution of the acts, as well as in connected acts undertaken
after the execution phase of the concrete crimes. Those who finally exe-
cute the crimes directly might be referred to as the ‘principal perpetrators’,
typically those who physically kill or ill-treat the victims.

34 The special forms of liability expressed through the concepts of taking a consenting part
and membership are discussed at various places later in the book.

3 Consider the many useful works on comparative criminal law and transnational criminal
law. For a theoretical analysis of a proposed overarching criminal law structure, see, for
example, George P. Fletcher, The Grammar of Criminal Law: American, Comparative, and
International, vol. 1, Foundations, Oxford University Press, Oxford, 2007.

3 See, for example, the comparative discussions at different levels in Almin Maljevic, ‘Par-
ticipation in a Criminal Organisation’ and ‘Conspiracy’: Different Legal Models Against
Criminal Collectives, Duncker & Humblot, Berlin, 2011.
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However, these executors, as we prefer to call the direct or principal
perpetrators, may only ‘take part’ in the criminal activity seen as a whole.
The typical executor of mass crimes is just one among many participants
in universal crimes and works in tandem with others who may not merit
the label of principal perpetrator. The reason for this insight has to do with
the character of universal crimes, where it is never the concrete ‘underly-
ing crimes’ alone, for example, murder, rape, or torture, that define the
nature of the universal crime types. Rather, it is only when the relevant
underlying crimes are committed within a certain socio-political context,
expressed in legal terms through contextual ‘gravity clauses’,® that the
universal crimes are constituted as such. Hence it is the existence and ap-
plicability of a particular gravity clause that turns murder into possible
criminal liability for genocide, crimes against humanity, or war crimes.

It seems to follow logically from these special features of universal
crimes that a clear-cut distinction between ‘principals’ as executors and
others who may take part as ‘accomplices’ is too imprecise and simplistic
for meaningful determination of responsibility under ICL. The reason is
that the executor is usually not criminally liable for universal crimes in-
dependent of other participants. An executor might be liable for more or-
dinary, domestic crimes, such as murder or rape, independent of others
who take part in the planning or preparation. The executor may thus use-
fully be considered the principal perpetrator for the purpose of common
crimes. However, if an applicable contextual component in the form of a
specific universal gravity clause is lacking, or lacks applicability for the
executor because he or she was not aware of the broader context, the per-
son committing the underlying crime is not criminally responsible under
ICL, for instance, for crimes against humanity.®® In essence, this means

37 The particular term and notion of ‘gravity clauses’ for all universal crimes proper was de-
veloped in Einarsen, 2012, pp. 253-54 and pp. 301-13, see supra note 8. Other terms have
often been used to express much the same reality with respect to particular international
crime categories, for instance, the ‘contextual element’ of ‘crimes against humanity’. See,
for example, Cassese, 2013, p. 92, supra note 1.

38 While we use ‘he or she’ here for inclusivity, in the rest of this book we will, for the sake
of readability, generally use male pronouns to denote the natural person involved in the
crime. In choosing between male and female pronouns, we have opted for male because
men account for nearly all participants in universal crimes cases to date at both the interna-
tional and domestic levels. In the few cases where offenders are female, we have noted that
in the text. We have not assessed gender with respect to the victims of such crimes (a much
more difficult and uncertain exercise), but we assume those numbers are split more evenly.
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that an executor usually depends on other participants for planning and
preparation, as well as on others who maintain or support the power struc-
ture that makes the crimes possible on a large scale, and on still others
who may participate at the execution stage. Hence the term ‘principal per-
petrator’ employed with reference to the executors of universal crimes is
not accurate enough. In addition, even when a low-level executor of the
underlying crime is aware of the context, the label ‘principal’ may not be
appropriate as compared to those persons at the leadership level who or-
ganised and maybe directly ordered the crimes. It might, however, be ap-
propriate to use in cases of a notorious executing offender and in some
cases where a person or a small group of persons commit certain war
crimes jointly. But in these cases, other and better terms are available, as
we shall see.

Furthermore, from an empirical as well as a philosophical and mor-
al point of view, persons other than the executors on the ground might
bear just as much responsibility for the crimes. Some of those higher up in
the hierarchy, despite not being present at the crime scenes, are often ‘the
most responsible persons’.® This latter term may apply to the leaders and
senior officials of the relevant organisations or power structures, that is,
persons with a certain authority who planned, organised, ordered, and/or
incited the preparation and execution of the crimes. But even other con-
tributors or facilitators, the aiders and abettors, may share much of the
same responsibility in collective crimes when one takes into account the
extreme social danger posed by certain criminal enterprises.

Intuitively one may assume that persons who merely assist the per-
petrators of universal crimes would have to be located at low levels of the
power structure through which the crimes are executed, or even outside
any relevant power structure. But this is not always the case, because
powerful leaders may also use their power to assist perpetrators outside
their own organisation or government. In other cases, they may them-
selves be assisted by ‘support structures’ or members of organisations
with some kind of affiliation to the main power structures in society;*
they may even support or be supported by power structures outside their

3 This term is closely linked to the (sociological) notion of high-level participants in crimes
committed within power structures. For further elaboration, see Chapter 3.

40 See Chapter 3, Sections 3.1. and 3.6., on international prosecution of members of power
support structures.
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own country. A case in point, illustrating the latter scenario, is the Taylor
case before the Special Court for Sierra Leone (‘SCSL’) Trial Chamber
and Appeals Chamber.*! The Appeals Chamber in 2013 upheld the Trial
Chamber’s conviction of the former president of Liberia, Charles Taylor,
for aiding and abetting the rebels of the Revolutionary United Front and
the Armed Forces Revolutionary Council in the commission of war
crimes and crimes against humanity in Sierra Leone, and for participating
in planning rebel attacks. The Trial Chamber sentenced Taylor to a 50-
year prison term. Although the Appeals Chamber affirmed the sentence, it
concluded that the Trial Chamber had “erred in law in finding that aiding
and abetting liability generally warrants a lesser sentence than other forms

of criminal participation”.*?

Extended social danger is a feature of group crimes in society, and
especially so with respect to participation in universal crimes. The Inter-
national Criminal Tribunal for the former Yugoslavia (‘ICTY”) Appeals
Chamber made a similar point in the Tadi¢ case, when it underlined the
moral gravity of participation in such crimes through contributions that
facilitate the commission of the crimes:

Most of the time these crimes do not result from the criminal
propensity of single individuals but constitute manifestations
of collective criminality: the crimes are often carried out by
groups of individuals acting in pursuance of a common crim-
inal design. Although only some members of the group may
physically perpetrate the criminal act (murder, extermination,
wanton destruction of cities, towns or villages, etc.), the par-
ticipation and contribution of the other members of the group
is often vital in facilitating the commission of the offence in
question. It follows that the moral gravity of such participa-
tion is often no less — or indeed no different — from that of
those actually carrying out the acts in question.*®

41 SCSL, Prosecutor against Charles G. Taylor, Judgment, SCSL-03-01-A, 26 September
2013 (www.legal-tools.org/doc/3e7be5/).

42 Ibid., p. 305.

4 ICTY, Appeals Chamber, Prosecutor v. Tadié, Judgment, 1T-94-1-A, 15 July 1999, para.
191 (www.legal-tools.org/doc/8efc3a/).
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Also from the perspective of international prosecutors, and in ICL
legal theory, it often makes more sense to label the allegedly most respon-
sible political and military leaders as the ‘principal perpetrators’.*

Analytically, and in strict legal terminology, it might be better to
avoid or downplay this particular, quite ambiguous characterisation.
However, this also means that there is a need for a comprehensive termi-
nology that distinguishes more clearly between different kinds of partici-
pants with their different roles, positions, and responsibility, and this book
aims to develop such a terminology or classification.

1.2.4. The Rome Statute Does Not Resolve the Interpretative Issues

If broad and ambiguous characterisations of participatory conduct should
be avoided in international criminal law, it seems to follow that legal de-
termination of individual responsibility must instead be facts-based and
assessed concretely. This may allow judges a great deal of discretion in
determining personal guilt. Alternatively, the legal thought process could
be facts-based in conjunction with the possible application of certain pre-
determined categories and more precisely defined subcategories or modes
of participation — each with its particular legal conditions to be met. Un-
der the latter approach the scope for judicial discretion is reduced, but not
eliminated.

Most international lawyers would probably intuitively opt for the
latter choice, influenced by the legality principle.”® The prevailing percep-
tion is that law, especially criminal law, needs foreseeable ‘rules’. Vague
principles leave too much discretion to prosecutors and judges in the par-
ticular case — at least before a sizable tower of jurisprudence has been
gradually built by the judicial engineers at international criminal courts.
The question is where ICL stands now, and where it should be heading on
important aspects of participation liability.

A natural starting point for further appraisal is the Rome Statute,
Article 25(3), which prescribes individual liability for punishable conduct
that falls under at least one of the enumerated categories of participation:

4 See, for example, Héctor Olasolo, The Criminal Responsibility of Senior Political and
Military Leaders as Principals to International Crimes, Hart, Oxford, 20009.

4 On the legality principle in general, see, for example, Kenneth S. Gallant, The Principle of
Legality in International and Comparative Criminal Law, Cambridge University Press,
Cambridge, 2009.
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3. In accordance with this Statute, a person shall be criminal-
ly responsible and liable for punishment for a crime within
the jurisdiction of the Court if that person:

(a) Commits such a crime, whether as an individual, jointly
with another or through another person, regardless of wheth-
er that other person is criminally responsible;

(b) Orders, solicits or induces the commission of such a
crime which in fact occurs or is attempted,;

(c) For the purpose of facilitating the commission of such a
crime, aids, abets or otherwise assists in its commission or its
attempted commission, including providing the means for its
commission;

(d) In any other way contributes to the commission or at-
tempted commission of such a crime by a group of persons
acting with a common purpose. Such contribution shall be
intentional and shall either:

(i) Be made with the aim of furthering the criminal activity
or criminal purpose of the group, where such activity or pur-
pose involves the commission of a crime within the jurisdic-
tion of the Court; or (ii) Be made in the knowledge of the in-
tention of the group to commit the crime;

(e) In respect of the crime of genocide, directly and publicly
incites others to commit genocide;

(f) Attempts to commit such a crime by taking action that
commences its execution by means of a substantial step, but
the crime does not occur because of circumstances inde-
pendent of the person’s intentions. However, a person who
abandons the effort to commit the crime or otherwise pre-
vents the completion of the crime shall not be liable for pun-
ishment under this Statute for the attempt to commit that
crime if that person completely and voluntarily gave up the
criminal purpose.

This fairly detailed provision, which must be supplemented by Arti-

cle 28 on command responsibility and by Article 30 on mental elements,*°

46

The mental element is theoretically part of the fundamental ‘principle of culpability’,
which also includes defences; see Chapter 2, Section 2.2.2.3. In the Rome Statute, defenc-
es, in the form of either excuses or justifications, are set forth mainly in Articles 31-33.
Defences are not a principal subject matter of this book; instead they are part of the
planned third work in this series because, in our view, they concern ‘accountability’ for
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sets forth prima facie binding rules on personal criminal liability for
crimes under the jurisdiction of the International Criminal Court
(‘ICC’),*" in particular for the prosecution of genocide crimes, crimes
against humanity, and war crimes.*® However, these provisions were the
result of compromises during the drafting between legal traditions stem-
ming from different national jurisdictions, and they were partly also in-
spired by transnational law treaties, as noted by, among others, Hans \est.
He also points out that different parts of Article 25(3) may have different
origins and might not necessarily be clearly distinguishable concepts:

Already a short look at Article 25(3) ICC Statute clearly
shows that the provision is the result of a doctrinal compro-
mise reached by proponents and experts from different legal
systems who based their proposals on their own national
laws; these experts found it, in the words of an insider, ‘hard
to understand that another legal system might approach the
issue in another way’. A lawyer familiar with German crimi-
nal law may find subparagraph (a) to be influenced by Arti-
cle 25 of the German Penal Code. Subparagraph (b) with its
multiplied forms evidently refers to the common law tradi-
tion, since in civil law instigation usually is defined in more
abstract terms. Subparagraph (c) was at least partially taken
from the US Model Penal Code. Subparagraph (d) was mod-
elled on Article 2(3) of the 1997 International Convention
for the Suppression of Terrorist Bombings.*°

47
48

49

crimes being committed (see also the preface to this book). Likewise, some issues concern-
ing ‘jurisdiction’ of international tribunals that are closely tied to accountability are also
deferred to the third book. See, for example, the Rome Statute, Article 26, on exclusion of
jurisdiction over persons under 18; Article 27, on the irrelevance of official capacity; and
Article 29, on non-applicability of statute of limitations.

See the Rome Statute, Article 5(1).

With respect to the crime of aggression, the very crime description limits liability to per-
sons involved in the planning, preparation, initiation, or execution, “by a person in a posi-
tion effectively to exercise control over or to direct the political or military action of a
State”; see Rome Statute, Article 8bis (1). This is followed up in Article 25(3bis) with
seemingly even more limited language, on the one hand providing for the applicability of
general Article 25(3), while on the other hand stating that “the provisions of this article
shall apply only to persons in a position effectively to exercise control over or to direct the
political or military action of a State”.

Hans Vest, “Problems of Participation: Unitarian, Differentiated Approach, or Something
Else?”, in Journal of International Criminal Justice, 2014, vol. 12, no. 2, p. 300.
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Consequently, it cannot be expected that Article 25(3) of the Rome
Statute necessarily constitutes a precise and sufficient expression of the
content or limits of international criminal law on participation in universal
crimes.>® Furthermore, the relevant modes of liability in the statutes of
other international criminal tribunals may sometimes have been quite
pragmatically drawn.>

The law on punishable participation has so far been one of the most
contested legal subject matters at the international criminal institutions,
and notably also at the ICC. The ICC rendered its first judgments in 2012,
in the cases of Lubanga Dyilo and Ngudjolo Chui.®? Both judgments came
with sharply dissenting opinions on the understanding of certain forms of
participation, which involved disagreement on the structure and normative
character of Article 25(3). Also, in the 2014 ICC Katanga judgment,®® the
judges were sharply divided on several issues relevant to the subject mat-
ter of this book. In particular, the controversy regarding the notion of ‘in-
direct co-perpetration’ has continued, although it appears to have abated
somewhat — maybe temporarily, depending on changes among the current
pool of judges, or because a certain understanding is about to be settled.>*

Clearly, these and other more recent judgments are not the end of
what must be seen as a natural and necessary legal discourse. They are
thus important decisions that need to be examined at some length in this
book. The point at this stage is that the Rome Statute does not provide
easy answers to the broad questions posed at the outset of this chapter.

1.2.5. The ‘Differential’ and ‘Unitary’ Models and Their Limits

The statutes and jurisprudence of international criminal courts seem to
have proven that the real choice is not between two clear, comprehensive

%0 On the methodological challenges relating to the legal bases of universal crimes norms and
personal liability, see Chapter 4.

51 See the overview in Currie and Rikhof, 2013, pp. 64243, supra note 3.

52 1CC, Trial Chamber, Prosecutor v. Lubanga, Judgment, ICC-01/04-01/06, 14 March 2012
(www.legal-tools.org/doc/677866/); and ICC, Trial Chamber, Prosecutor v. Chui, Judg-
ment, ICC-01/04-02/12, 18 December 2012 (www.legal-tools.org/doc/2c2cde/).

5 ICC, Trial Chamber, Prosecutor v. Katanga, Judgment, ICC-01/04-01/07, 7 March 2014
(www.legal-tools.org/doc/f74b4f/).

54 See further documentation and discussion at various points in Chapters 6-9 and conclu-
sions in Chapter 10, Section 10.5.2.3.
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models: on the one hand, a so-called ‘differential model’ that typically
includes defined subcategories of punishable participation, and on the
other hand, a simpler ‘unitary model’ that may distinguish only between
perpetrators and accomplices, or may not even distinguish between perpe-
trators and other participants in a crime. Such theoretical or analytical
models, while too limited, may nevertheless help to clarify our thinking
and could potentially assist in solving interpretative issues. A separate
problem in this regard, though, is that the ‘model’ terminology is not clear,
and an accurate distinction between the two models has not been general-
ly agreed upon.®®

One way of explaining the distinction is to identify two different
versions of each model, resulting in four model types:*®

1) Unitary model, strong version

2) Unitary model, light/modified version

3) Differentiated model, light/modified version
4) Differentiated model, strong version

In the first alternative, all sufficiently blameworthy/socially danger-
ous participants are considered perpetrators. Their different roles and de-
grees of participation are, however, defined and taken into account for
sentencing purposes. This provides for a flexible, cost-effective, no-
empty-pockets system of liability attribution, but at the same time it al-
lows for a great deal of legal uncertainty and possibly also abuse with re-
spect to which acts of contribution are punishable and prosecuted. It does
not in itself resolve issues concerned with ‘inchoate liability’, that is, pos-
sible liability when the crime is not completed (for example, liability for
conspiracy, planning, or attempt).

In the second alternative, all punishable participants are considered
to be either perpetrators or accomplices. Whether a person is one or the
other may be decided at conviction, but there is no legal requirement to so
decide. The participants’ different roles and degrees of participation are,

5 See also Chapter 6, Section 6.2.2.2., on unitary and differentiated approaches to classifying
personal criminal law liability.

%  The following explanation is adapted from lectures by one of the authors (Einarsen) in
courses on ICL at the University of Bergen, Norway.
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however, defined and taken into account for sentencing purposes. The
pluses and minuses are much the same as for the first model type.

In the third alternative, all punishable participants are again consid-
ered to be either perpetrators or accomplices, but under this model each
person’s status in that respect must be decided at conviction. Under this
version accomplices typically get lighter sentences, all else equal.

In the last alternative, all punishable participants or contributors to
the criminal enterprise must fulfil the material and mental elements of
particular legal subcategories or ‘modes’ of participation/liability as re-
quirements before conviction. This option also offers clear solutions to
different forms of inchoate liability. As a strong version of the differenti-
ated model, it provides the advantage of more foreseeability (legal cer-
tainty) and, in principle, fair labelling, but it has the disadvantage of being
less flexible and more complex, and thus also less cost-effective to apply
properly without well-trained prosecutors, lawyers, and judges. Under this
version, participants being attributed some form of accomplice (or incho-
ate) liability typically also get lighter sentences than participants attribut-
ed some form of commission liability. But here the different modes of lia-
bility may, in combination with the guilty person’s placement within the
relevant power structure, provide somewhat more precise guidance to the
sentencing — although the gravity assessment central to sentencing cannot
be done meaningfully without also taking the actual crimes at the relevant
crime scenes into account.>’

However, other descriptions of the different models are also possi-
ble. For example, Stewart maintains a blog on forms of attribution in ICL
in which he highlights three different versions of what he terms ‘the uni-
tary theory’.%® He explains that the first one, a ‘pure unitary theory’,
“treats a causal contribution to a crime coupled with the requisite blame-
worthy moral choice announced in the criminal offence charges as neces-

57 In Chapter 10, Section 10.7.3., the relationship between personal liability and proportion-
ate sentencing in universal crimes cases is illustrated through two closely related graphs,
showing the ‘gravity function model’ and the ‘responsibility function model’.

James G. Stewart, “An Open Invitation to Further Debate (Instead of an Amicus Brief)”,
blog of James G. Stewart, 18 October 2017 (www.legal-tools.org/doc/bdfcld/). Thus, ac-
cording to Stewart, “the various forms of participation that exist in current ICL (aiding and
abetting, JCE, co-perpetration etc.) are stripped of their autonomous existence and folded
into a more capacious single notion of attribution”.

58
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sary and sufficient elements of responsibility (excuses and justifications
aside)”.%® This resembles the ‘strong version’ (alternative 1) of the unitary
model outlined above. Stewart’s second version provides more detail
without compromising the unitary core, through “different forms of causal
connections that might apply within a unitary framework”. This has a dif-
ferent emphasis than the light version (alternative 2) of the unitary model.
The third version of the unitary theory within Stewart’s framework is only
concerned with sentencing: “subjecting accomplices to the same range of
punishment as perpetrators also constitutes a weak type of unitary theory”.
Although Stewart himself is a well-known proponent of the unitary theory,
preferably the pure unitary theory as we understand him, blog posts by
other authors on Stewart’s site express different views.®

A unitary model may typically define the executors of the underly-
ing crimes as perpetrators, whereas all other participants who have con-
tributed to the commission of the crime are considered accomplices, even
though the punishment may be the same. These other participants may
alternatively fall under different forms of ‘extended’ liability, as compared
to the ‘principal’ (core) liability of the executor. If these are recognised as
separate categories of criminal liability, the system would change charac-
ter to a ‘differential’ model. According to a more limited version of the
unitary concept set forth by Vest, however — or, conversely, a broad defi-
nition of the differentiated model — “every system that distinguishes — by
statute — between perpetrators and accessories” ought to be classified as
following a differentiated model.5! The same point of view is shared by
Stewart®? and by Finnin:

In contrast to the unitary perpetrator model, under the differ-
ential participation model it is possible to distinguish at least

59 Ibid. The other quotations in this paragraph are also from the same blog post by Stewart.

80 For example, Albin Eser, “Questions from the Unconvinced”, 14 October 2017 (www.
legal-tools.org/doc/e559fc/), expresses serious doubts in general on a number of points,
while Jorn Jacobsen, “Norway: Three Codes, Three (Somewhat) Different Solutions”, 8
October 2017 (www.legal-tools.org/doc/4d020e/), argues from a domestic perspective that
“the history of Norwegian criminal law at least is not a particularly strong argument for the
potential of a unitary theory internationally”.

61 Vfest, 2014, p. 306, see supra note 49.

62 James G. Stewart, “The End of ‘Modes of Liability’ for International Crimes”, in Leiden
Journal of International Law, 2012, vol. 25, no. 1, pp. 165-219. He assumes that under a
unitary model, complicity disintegrates into a broader notion of perpetration.

Publication Series No. 37 (2018) — page 22


http://www.legal-tools.org/‌doc/‌e559fc/‌
http://www.legal-tools.org/‌doc/‌e559fc/‌
http://www.legal-tools.org/doc/4d020e/

1. Introduction: Defining the Problem

two types of parties to a crime, being principal perpetrators
and accessories.%

A fully unitary system may have some advantages, especially with
respect to sentencing for crime types with a simpler structure, while it is
arguable whether it will facilitate fair prosecution of more complex crimes.
But it should also be noted that a more differentiated system, especially
when applied to complex universal crimes, may run the risk of leaving
(partially) ‘empty pockets’ of space for blameworthy or socially danger-
ous conduct in cases where conduct is not easily covered by any of the
enumerated and ‘differentiated’ categories of punishable participation.
This may put judges in a difficult situation, caught between expectations
of the legality principle or broader notions of the rule of law, on one
hand,®* and the object of minimising impunity as well as not being forced
to understate the degree of responsibility, on the other.

One famous example is the ICTY Tadi¢ case mentioned earlier. In
this case the judges solved the dilemma by establishing a new subcategory
of participation, called ‘joint criminal enterprise’ (‘JCE’), notably without
a clear legal basis in the wording (“committed [...] a crime”) of Article 7(1)
of the ICTY Statute. Despite being contested, especially the further sub-
category of JCE referred to as JCE Ill, JCE has been much applied in the
jurisprudence of the ICTY and other international criminal tribunals, no-
tably the International Criminal Tribunal for Rwanda (‘ICTR”). The un-
derlying issue is illustrated more generally, especially in Chapters 2 and 7.
In Chapter 2, we shall provide a theoretical explanation, and thus implicit-
ly also a possible legal justification, for this judicial creation, which might
be compatible with our proposed general theory on personal criminal law
liability.

The Rome Statute, Article 25(3), clearly falls under a differentiated
model of participation. Other international court statutes and transitional

88 Sarah Finnin, Elements of Accessorial Modes of Liability: Article 25(3)(b) and (c) of the
Rome Statute of the International Criminal Court, Martinus Nijhoff, Leiden, 2012, pp. 12—
13, at p. 13.

64 A recurrent theme in this book concerns a possible theoretical and/or normative distinction
between expectations of the international legality principle and somewhat ‘softer’ expecta-
tions of the broader notion of rule of law, precisely with regard to attribution of criminal
law liability. See Chapter 2, Section 2.2.2.1., Chapter 4, Section 4.3.7., Chapter 6, Section
6.2.2.4., and Chapter 10, Section 10.8.
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justice models seem more difficult to classify properly. For example, Vest
has argued that the Statutes of the Nuremberg and Tokyo Military Tribu-
nals “are typical examples of the unitary approach since even they do not
distinguish between different forms of perpetration or participation at
all”.®® The International Law Commission (‘ILC’), on the other hand,
when extracting the Nuremberg Principles from the very same statutes
and trials, clearly distinguished between one who commits a crime under
international law and complicity in the commission of such a crime:

Principle I: Any person who commits an act which consti-

tutes a crime under international law is responsible therefor

and liable to punishment.

Principle VII: Complicity in the commission of a crime [...]

is a crime under international law.®

Consequently, under a strict definition of the unitary model, the Nu-

remberg Principles contain a differentiated model, while they express a
unitary model according to a somewhat broader definition of that model.
Moreover, it is not always made clear in the literature whether the models
are applied to the expression of guilt or to the sentencing, or to both. Un-
der a differentiated model, the point would be that the classification of
punishable participation typically has some direct consequences for the
level of punishment, while under a unitary model there would not be dif-
ferentiated starting points on that basis.

Strangely enough, perhaps, the differentiated model of Rome Stat-
ute Article 25(3) with respect to personal liability is combined with a uni-
tary approach to sentencing, since the range of punishment is the same
regardless of the particular mode of participation. But even this proposi-
tion must be further qualified, because Rule 145(1) of the Rules on Proce-
dure and Evidence of the Rome Statute holds that the judge when deter-
mining the sentence “shall” give consideration to the “degree of participa-
tion” of the convicted person. While the “degree” of participation is not
per se equal to the mode or form of participation, and while the degree of
participation might rather be considered a function of the mode and a

6 Vest, 2014, p. 306, see supra note 49.

8 International Law Commission (‘ILC’), Principles of International Law Recognized in the
Charter of the Niirnberg Tribunal and in the Judgment of the Tribunal, reprinted in Year-
book of the International Law Commission, 1950, vol. Il, para. 97 (www.legal-tools.org/
doc/0d1ffe/).
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more specific assessment of the individual contribution to the crime as
well as placement within the relevant power structure, the particular mode
of participation may have an impact on the sentencing.®’ That seems to
underpin the viewpoint that classification of participation is to some ex-
tent compulsory under the Rome Statute, presumably in compliance with
the structure set out in Article 25(3).%8 In fact this latter observation
touches on a much larger discussion of the need for these and similar clas-
sification exercises in the theory and practice of ICL, spurred in particular
by Stewart.®® We will revisit this discussion of principles later in this book.

In conclusion, one has to be quite careful when employing the lan-
guage of ‘unitary’ and ‘differentiated” models or approaches in ICL dis-
course.’® It might be useful to keep in mind that ICL recognises a perpe-
trator-accomplice distinction in labelling guilt, while sentencing is pre-
dominantly unitary.”* The main point at this stage, however, is simply that
the models cannot by themselves solve the interpretative issues posed at
the outset of this book. Furthermore, and importantly from a theoretical
perspective, a general theory of personal criminal law liability should not
be established on the basis of a more or less well-argued policy choice
between the unitary and differentiated models (or their variations), at least
not on such a basis alone. In order to seek a general theory, it might be
necessary to start elsewhere.

1.3. The Need for a General Theory of Participation

In contemporary ICL, both legal theory and practices may at first glance
appear to be amazingly unsettled on many issues of punishable participa-

67 See, for example, Vest, 2014, pp. 308-9, supra note 49. Vest has proposed a somewhat
different approach, namely a “two-step model” for sentencing determination that “must
consider first, the mode and second, the degree of participation”. The difference is argua-
bly concerned only with best labelling, not with substance. The relationship between par-
ticipation and sentencing is also discussed in Chapter 10, Section 10.7.3., of this book.

8 See ibid., pp. 307-8 (with further references to other authors).

9 See, for example, Stewart, 2012, supra note 62.

70 This seems also to be the conclusion of Van Sliedregt, 2012, p. 73, see supra note 1: “What
appears from the overview of criminal participation is that the distinction between the two
‘meta-models’, between differentiated systems and unitary systems, [...] is fading. [...] On
paper, differentiated and unitary models are distinct but in practice, by borrowing elements
from one another, the line between them is difficult to draw”.

1 Along the same lines, see ibid., p. 37.
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tion. The problem concerns not only overall content and the formulations
of relevant categories and subcategories of participation, but also how
many categories and possible combinations of categories are lawful or
useful in order to determine and classify punishable participation — and,
consequently, how one exempts other kinds of participation from criminal
liability.

Several authors have noted that substantive international criminal
law is under-theorised and lacks a common general part, and that uni-
formity rather than pluralism should be the norm at the level of interna-
tional criminal law. This argument is made by, among others, Van
Sliedregt:

By looking beyond labels and concepts differences may be
minimized to allow for developing a true international theory
of criminal responsibility. Such an approach may have added
value in that it stays the current trend of fragmentation in in-
ternational law. [...] Pluralism at the international level
should be accepted only to the extent that international statu-
tory law compels to do so.”?

A general theory of punishable participation in universal crimes
may thus serve to meet some of the pressing need for synthesising seem-
ingly isolated bits and pieces of ICL, also seeking in the long run to har-
monise conflicting rules and inconsistent jurisprudence of international
criminal law. This project to advance the concept of universal crimes as
well as a principled theory of punishable participation should therefore
also be seen in light of the reasoning of the International Law Commis-
sion, which has claimed that international law is a legal system and that
its rules and principles “should be interpreted against the background of

other rules and principles”.”

Fletcher has furthermore argued that “we should actively encourage
the writing of theoretical works that lay out the foundational principles of
international criminal law”, including “debates among scholars about the
correct interpretation of special offences as well as the general principles

2 Ibid., p. 12.

8 ILC, Conclusions of the Work of the Study Group on the Fragmentation of International
Law: Difficulties Arising from the Diversification and Expansion of International Law,
2006, conclusion no. 1, reprinted in Yearbook of the International Law Commission, 2006,
vol. I, part Il (www.legal-tools.org/doc/6f7968/).
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of liability”.”* He contrasts such works to the descriptive texts that are
“necessary to disseminate practical knowledge about the way the court
works and the role of the various parties to the proceedings”,” but which
are not sufficient for improvements of the law.

This research understanding seems now to be common across many
parts of ICL, either intuitively applied or consciously implied in many
scholarly works. The same trend is also expressed indirectly, as evidenced
by the many “journal pages and abstract services [that] brim with rigorous,
sophisticated, inter-disciplinary and theoretical works scrutinizing ICL
from a multiplicity of perspectives”.”® But Ambos has argued that more
needs to be done with respect to liability for ‘macrocriminality’:

However, the growing practical importance of decentralized
and supranational prosecutions of international atrocity
crimes has not been accompanied by the development of a
sufficiently theorized and principled system of liability for
macrocriminal conduct drawing on sufficiently sophisticated
rules of imputation (or attribution).””

The term ‘macrocriminal conduct’, as used by Ambos, was first de-
veloped by German criminologist Herbert Jager “to capture the massive
and systematic crimes of the Nazi dictatorship”.”® This concept is thus
similar to other descriptive concepts such as ‘mass atrocity’ (‘atrocity
crimes’) or ‘system criminality’, which characterise certain essential fea-
tures typical of universal crimes (see Section 1.2.1. above).

Ambos has underlined another point that is relevant to our project,
namely that ICL “must ultimately develop into an autonomous sui generis
system duly taking into account the particularities of macrocriminal (as

" George P. Fletcher, “The Theory of Criminal Liability and International Criminal Law”, in

Journal of International Criminal Justice, 2012, vol. 10, no. 5, pp. 1029-44 (at pp. 1030-
31).
5 Ibid., p. 1031.

76 Darryl Robinson, “International Criminal Law as Justice”, in Journal of International

Criminal Justice, 2013, vol. 11, no. 3, pp. 699-711 (at p. 699).

Kai Ambos, “Individual Liability for Macrocriminality: A Workshop, A Symposium and

the Katanga Trial Judgment of 7 March 2014”, in Journal of International Criminal Jus-

tice, 2014, vol. 12, no. 2, p. 219.

8 Ibid. See Herbert Jager, Makrokriminalitat: Studien zur Kriminologie kollektiver Gewalt,
Suhrkamp, Frankfurt am Main, 1989.

7
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compared to ordinary) criminal conduct”.” The words to be highlighted
here are “autonomous” law and “the particularities” of such crimes. With
respect to the latter, we have already pointed out briefly why participation
in universal crimes is different from participation in most common
crimes.® This theme will necessarily resurface throughout this book, be-
cause an understanding of both differences and similarities is important to
the project.

Regarding the need for autonomous law, it would almost be a con-
tradiction in terms if ICL as a field of ‘international law’ were not to be
considered autonomous in the sense of being legally separate and to some
extent also clearly independent from both national criminal law and inter-
national politics. Ambos’s observations and advice are still very much to
the point, though, because as he notes, ICL continues to “borrow its main
elements and structures from domestic criminal law”.8! Consequently,
prosecutors, defence lawyers, and judges at international tribunals might
be inclined to rely more heavily on comparative criminal law studies and
prevailing domestic doctrines or known traditions for interpretative pur-
poses lex lata than would be justifiable under a developed system of au-
tonomous international criminal law.®?

The notion of a ‘Dogmatik’, as highlighted by Fletcher, might be
helpful in this regard. He argues that “the absence of a Dogmatik may
prevent the formation of an authentic system of international criminal
law”, while there is in actuality “room to build a proper theory of criminal
liability in international criminal law”.% Fletcher refers to the assertion of
Giinther Jakobs that a system of international criminal law requires an
already existing and actually supreme Dogmatik,®* and to a statement by
Ernst von Caemmerer that the law is not “what the cases say, but the way
in which the scholars read the cases”.® In other words, a theory securing a
place for an autonomous (‘authentic’) theory of criminal liability in ICL

® Ambos, 2014, p. 219, see supra note 77.
80 See Section 1.2.2. in this chapter.
81 Ambos, 2014, p. 219, see supra note 77.

82 0On the sources and methodology of ICL and the concept of lex lata as contrasted to lex
ferenda, see Chapter 4.

8 Fletcher, 2012, p. 1029, see supra note 74.
84 bid.
8 |bid., p. 1044.
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should be built by scholars first and then applied by judges, instead of ICL
being developed by judges and then just communicated by scholars as
‘legal journalists’.

Although we agree with Fletcher and others that there is now a need
for a proper theory of criminal liability in ICL to be worked out by schol-
ars, it should be pointed out that the notion of Dogmatik is also ambigu-
ous. It may denote authoritative legal theory and legal writing independ-
ent from prevailing jurisprudence (law in books, different from legal prac-
tice as law in action), as suggested by Fletcher. But we assume — perhaps
more in accordance with mainstream Nordic legal theory — that it could
also be taken to mean simply autonomous law (lex lata), that is, the best
legal end product (rule/interpretation) based on a proper legal methodolo-
gy and the current legal sources and the closely linked considerations that
are inherent in the relevant part of the legal system. The latter understand-
ing would then include, among other sources, both ‘judicial decisions’ and
‘the teachings of the most highly qualified publicists of the various na-
tions’ as important subsidiary sources of interpretation, in compliance
with Article 38 of the Statute of the International Court of Justice
(‘ICT).88

Hence there is not necessarily a choice to be made between a theory
of criminal liability in ICL and the international sources of law (the legal
bases, the interpretative sources, and the priority principles).®” Rather,
such a general theory should ideally be built analytically on the basis of
all relevant texts and empirical sources, taking into account guidance and
valuable viewpoints in the literature as well as in court cases and other
legal materials, and it should recognise the distinction between lex lata
and lex ferenda required to uphold the rule of law. A general theory should
not necessarily be in opposition to current law at the operational levels,
because the nature of the relationship between theory and practice de-
pends on both factors. On the other hand, a certain practice may deviate
on certain points from the theory and even from general international law.
Thus, it does not make sense to develop a general theory applicable to the

8 Fletcher himself notes that the “history of international documents is not entirely friendly

to the German idea”, and that while Article 38 of the ICJ Statute stipulates “the most high-
ly qualified publicists” as a subsidiary source of law, the Rome Statute of the ICC seems to
have “left out” the scholars (ibid., p. 1030).

87 See Chapter 4.
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field of universal crimes that is unable to work within certain overarching
legal parameters, including, but not limited to, the basic requirements of
rule of law and fundamental human rights. If it does not take such a more
general legal and values-based perspective into account, the theory is
doomed to be useless within any criminal law subsystem aspiring and
seeking to comply with those requirements, as is certainly the case of ICL.
This means, conversely, that the theory may well aim to contribute to a
better law in the future by keeping international law and practice in line
with the theory and by bringing it into line where it is not, and may slowly
influence domestic practice as well, also with regard to its lex ferenda
parts; but the theory itself should not claim status as ‘the law’.

This principled position echoes the standpoint taken in the first
book in the series: the conception of ‘universal crimes’ includes both uni-
versal crimes lex lata (international crimes) and potential universal crimes
lex ferenda.® In the same way, a general theory of punishable participa-
tion should accept that there might be certain parts or potential parts of the
theory that are not necessarily clearly reflected in current law (lex lata),
because the theory might be open to different solutions. For example, un-
der a general theory it could be that some types of contributions to univer-
sal crimes through participation in the relevant power structures should be
considered distinct crimes lex ferenda under certain conditions, and thus
may in the future be constituted as crimes lex lata. If so, this assertion
might fall within the predictions and functioning of such a general theory.

What is meant, then, by a general theory of participation in interna-
tional crimes or universal crimes? The main points are that it needs to be
‘general’ and ‘a theory’. A ‘theory’ is a rational type of abstract thinking
or generalising, or the results of such thinking. Today theories are viewed
as scientific models, and this also applies to law. A model is a logical
framework intended to represent reality, in our case normative legal reali-
ty. This means that the model must relate to descriptive and normative
facts represented by the relevant sources of law, just as a map is a graphic
model that represents the physical territory of a city or country. Note,
however, that it is also meaningful to make a map that shows, for example,
how a city should be reconstructed or extended by new buildings and
streets. In the same way, it is possible to provide a model of law that takes

8 See generally Einarsen, 2012, and Einarsen, 2013, supra note 8.

Publication Series No. 37 (2018) — page 30



1. Introduction: Defining the Problem

into account both current law and how the law should be revised in order
to fulfil the necessary criteria for a ‘good law’ according to certain stand-
ards or agreed principles of criminal law. That the theory in our case
should be ‘general’ means that the theory should apply with the same con-
tent across all parts of international criminal law, including when ICL is
applied in domestic proceedings. However, even if the theory is general,
the theory may be open to different models such as the unitary and differ-
entiated models, and, even more important, open to the formulation and
application of personal criminal law liability within different operational
criminal law subsystems. In Chapters 5-9 we shall survey the use of dif-
ferent ICL liability concepts in different sources at both the international
and domestic levels, while Chapter 10 considers the possibility of an au-
tonomous ICL matrix consistent with the general theory.

Consequently, it would seem logical to characterise the possible re-
sult of such a scientific enterprise as a ‘universal theory of punishable par-
ticipation in atrocity’, to borrow a bit from a similar expression used by
Stewart.2® He argues on 10 different but interconnected grounds for a uni-
versal concept of participation,®® which would apply whenever an interna-
tional crime is charged, regardless of the jurisdiction hearing the case,
while at the same time he attempts to remain agnostic about the content of
this universal notion of participation that he advocates.®* Since the univer-
sal crimes project is based on similar reasoning, we shall take his conclu-
sion at face value for this book. Such a concept — if possible and desirable
to establish — may perhaps apply most intuitively to the horizontal (inter-
national) level of ICL. It would then serve the purpose of achieving great-
er unity at the international level. It might also be applicable to the verti-
cal level of ICL, that is, to domestic universal crimes cases based on or
inspired by international law. To be applicable and useful at one or both
levels, however, a universal concept of participation must have a sound
liability theory behind it. Any theory claiming such status must be built on
both theory and practice, as well as on the broader legal frameworks of
ICL such as fundamental human rights. Furthermore, it is of utmost im-

8  James G. Stewart, “Ten Reasons for Adopting a Universal Concept of Participation in

Atrocity”, in Elies van Sliedregt and Sergey Vasiliev (eds.), Pluralism in International
Criminal Law, Oxford University Press, Oxford, 2014, pp. 320-41.

% pid., p. 321.
% Ibid., p. 322.
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portance to our project that we, probably in contrast to Stewart, make a
distinction between, on one hand, the theoretical/analytical levels, where
we seek a general theory of personal criminal law liability — indeed with a
view to global or ‘universal application’ within ICL — and, on the other
hand, application of this theory as presumably useful ramifications and
guidance for fair attribution of liability at the operational level of the var-
ious subsystems of criminal law. This book is thus primarily concerned
with the search for and the components and content of such a theory, and
with its empirical foundation and operational legal context.

When exploring the preconditions for establishing a general theory,
one may ask whether other theoretical works seem to be particularly use-
ful for the analytical part of this book. What we have been looking for in
that regard is works that transcend the domestic/international criminal law
division and specific national criminal law traditions. The theoretical and
analytical ‘matrix’ developed by Hallevy on derivative criminal liability
represents such a work.% This matrix has not been developed with a view
to international criminal law or universal crimes in particular, but is meant
to provide a theory of derivative criminal liability in general. We shall
make substantial use of his work in Chapter 2, where the meaning of ‘de-
rivative’ liability is explained and discussed.*?

Before proposing any potential general legal theory, it might also be
useful to undertake a sociological survey on the participants in universal
crimes that have been prosecuted before international courts.®* Criminol-
ogy ideally should be consulted, especially with a view to understanding
the causal factors of mass atrocity,® which might be useful when seeking,

92 Gabriel Hallevy, The Matrix of Derivative Criminal Liability, Springer, Heidelberg, 2012.

9 In brief, ‘derivative’ criminal liability has usually been taken to mean that the liability of
one person is dependent upon the commission of the crime by another person; see Finnin,
2012, p. 94, supra note 63. Thus, it is the execution that ‘constitutes the crime’ in question,
s0 to speak, and the liability of others is therefore made dependent upon the acts of the ex-
ecutor. However, in this book we critique such a conceptual understanding; see in particu-
lar Chapter 2, Section 2.2.2.4., on the principle of fair attribution of personal liability.

% One such study is undertaken in Chapter 3, with regard to the positions of the various par-
ticipants within the power structures and support structures employed to commit universal
crimes in society.

% For an interesting account, differentiating between situational aspects and the characteris-
tics of the individual perpetrators, see Stefan Harrendorf, “How Can Criminology Contrib-
ute to an Explanation of International Crimes?”, in Journal of International Criminal Jus-
tice, 2014, vol. 12, no. 2, pp. 231-52.
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for instance, to measure the preventive effect of criminalisation of differ-
ent forms of participation. In addition, before recommending the general
theory for analysis within ICL, it also seems necessary to undertake more
empirical surveys of liability concepts that have so far been used interna-
tionally as well as domestically in universal crimes cases,® before finally
drawing conclusions on the usefulness of the theory.”’

The main point thus far, however, has been to demonstrate that
there is now some important scholarly support for the need to develop and
discuss a general theory of personal ICL liability relating to punishable
participation in universal crimes. Practitioners at international criminal
institutions may also support such a move, since progress towards harmo-
nisation of liability guided by a general theory might be considered more
beneficial to the future of ICL than pluralism or fragmentation by those
actors who are ultimately responsible for judging the criminal responsibil-
ities of particular persons.®® Hence we agree with Van Sliedregt and Vasi-
liev that theorists of pluralism “ought to be aware of how pluralism is ex-

perienced on the ground in refining their normative arguments”.%

However, this last point can be generalised beyond pluralism; in
fact it applies to all kinds of theoretical legal works, we believe. In this
book we have at least attempted to let that wisdom guide our own work
on this most challenging subject matter. Whether the project turns out to
be successful or not in that regard remains to be seen.

1.4. Chapter Previews

Chapter 2, entitled “Establishing the General Theory of Personal Liabil-
ity”, attempts to establish a general theory of personal criminal law liabil-
ity that applies to punishable participation in universal crimes. It is in
many ways the key chapter of the book. The chapter first sets forth the

% See Chapters 5-9.

97 See Chapter 10.

% See Elies van Sliedregt and Sergey Vasiliev, “Pluralism: A New Framework for Interna-

tional Criminal Justice”, in Elies van Sliedregt and Sergey Vasiliev (eds.), Pluralism in In-
ternational Criminal Law, Oxford University Press, Oxford, 2014, p. 38: “By the same to-
ken, certain chapters — especially those written by the practitioners — evince deep suspicion
about pluralism and make a case for a greater consolidation of ICL; however, other contri-
butions, typically written by scholars, show more benevolence toward the phenomenon at
issue. This in itself is a revealing finding”.

% Ibid.
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theoretical preconditions and requirements for a sound scientific theory of
personal criminal law liability. It then presents a comprehensive theory
consisting of a four-level normative structure: (1) the supra-principle of
free choice; (2) four fundamental principles of personal criminal law lia-
bility; (3) four secondary principles of fair attribution of liability, with
further derivative principles that are key to understanding how the general
theory provides a framework for predicting and organising criminal liabil-
ity, not only theoretically but also practically; and (4) the specific provi-
sions of the operational criminal law systems. The fourth level is where
the modes of liability (or modes of participation) form part of the general
theory. The different components of the general theory, their relationship,
and the important implications of a basic type of criminal liability are set
forth in detail. However, the theory also needs to be tested against the
backdrop of empirical surveys of personal liability concepts in ICL
sources (see below).

Chapter 2 also identifies three classes of personal liability — incho-
ate liability, commission liability, and accomplice liability — and 12 liabil-
ity categories, as well as further derivative forms of personal liability. This
analytical tool is later employed explicitly or implicitly when organising
the empirical studies and assessing the findings, although with some flex-
ibility. The chapter concludes by making the case for the possibility of
developing an ICL matrix on formation and modes of liability.

Chapter 3, “Universal Crimes Participation in Historical and Socio-
logical Context”, provides broader perspectives on the legal liability anal-
ysis undertaken in other parts of this book. Notably, this chapter identifies
20 sociological categories of participants and groups them into four over-
arching classes: (1) high-level participants, that is, individuals in the upper
ranks of main power structures; (2) mid-level participants, those in the
intermediate ranks of main power structures; (3) low-level participants,
those at the lower ranks of main power structures or, in some cases, within
lesser power structures; and (4) participants in power support structures.
The chapter also attempts to couple the sociological analysis with an ex-
tensive survey of the different modes of liability employed in the cases
prosecuted at international tribunals. This leads to some interesting find-
ings that are useful for the further work on the general theory as well.

Chapter 4, “Legal Bases of Universal Crimes Norms and Personal
Liability”, provides additional context to the general theory. It confronts
methodological issues and notes the fragmented character of current in-
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ternational criminal law. It suggests that a concept of universal crimes that
also includes a general theory of personal ICL liability may contribute to a
more coherent understanding of the existing legal framework. In this re-
gard, the application of different liability concepts in ICL — which may
sometimes lack a clear basis in the statutes of international tribunals — is
discussed under the heading of the legality principle and attribution of
personal criminal law liability. The chapter explains the need to distin-
guish the law-creating sources from other interpretative sources of inter-
national law and to keep in mind a clear, principled distinction between
the law as it is (lex lata) and the law as it should be (lex ferenda).

Chapters 5 through 9 examine the concepts or categories that have
been used in various parts of international criminal law and related fields
to express punishable participation. Chapter 5, “Personal Liability Con-
cepts in Treaties, Statutes, and Works of the ILC”, surveys the early trea-
ties and statutes of international institutions in both international criminal
law and transnational criminal law, preparatory works, and statements of
the International Law Commission. It notes shortcomings in the ILC’s
recent work on attribution of personal criminal liability and concludes that
the commission’s aspiration to reflect both progressive development and
codification of international law has thus far not been accomplished in the
area of criminal participation in universal crimes — not in the codification
aspect and even less so in the progressive development of international
law. This critique undoubtedly reflects the general difficulty of the subject
matter, but it may also be that the work of the ILC in this area suffers
from the lack of a general theory of ICL personal liability.

Chapter 6, “Personal Liability Concepts in the Literature”, consid-
ers the main viewpoints in the scholarly literature on personal ICL liability.
It includes the works of authors who discuss punishable participation at
large — issues like comparative law versus autonomous ICL approaches,
and unitary versus differentiated approaches — as well as authors who treat
specific concepts of participation. The attribution of personal criminal lia-
bility for participation in universal crimes has been a highly controversial
topic, causing a number of disagreements and at times confusion within
the scholarly literature. The chapter asserts an urgent need to situate the
smaller but often important subtopics within a larger theory of attribution
that would be capable of addressing all issues simultaneously.

Chapter 7, “Personal Liability Concepts in the International Juris-
prudence”, surveys the jurisprudence of six international criminal tribu-
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nals since 1993 with respect to attribution of personal liability and the
concepts employed. The chapter organises the modes of liability in three
classes —inchoate liability, commission and omission liability, and accom-
plice liability — with a total of 15 derivative forms across the three classes.
A general trend has been to use all three liability classes, although incho-
ate liability only to a limited degree. Most of the 12 liability categories
have also been used during this period, as well as several further deriva-
tive forms of personal liability. Through these legal formations, partici-
pants in different parts of large criminal enterprises closely connected to
power structures in society have been held responsible for universal
crimes at the international level. This has served to develop the contours
of ICL as an autonomous legal field, one that reflect a common jurispru-
dence despite the various ICL subsystems it originates from. This does not
mean, however, that there have not been disagreements or controversies
between judges or between the different institutions.

Chapters 8 and 9 shift the focus of the empirical survey to what has
been happening in domestic universal crimes cases, when personal liabil-
ity concepts have been interpreted and applied under the possible influ-
ence of ICL at the international level. Chapter 8, “Personal Liability Con-
cepts in Domestic Universal Crimes Cases Based on Nationality and Uni-
versal Jurisdiction”, surveys and discusses the law and jurisprudence of
15 Western countries that have used extra-territorial jurisdiction to prose-
cute participants in universal crimes for acts committed elsewhere in the
world. Chapter 9, “Personal Liability Concepts in Domestic Universal
Crimes Cases Based on Territorial Jurisdiction”, likewise examines prose-
cution of participants in crimes committed and prosecuted under territorial
jurisdiction in 12 countries on four continents. The two chapters find that
despite some notable differences, the parameters of concepts often used at
international courts, such as co-perpetration and aiding and abetting, were
remarkably consistent in Asia, Africa, Europe, and Latin and North Amer-
ica, and also consistent with the general trends of application at the inter-
national courts, even when no explicit reliance was placed on internation-
al precedents or jurisprudence. Hence this part of the empirical survey
underpins the view that reasonably consistent application of key liability
concepts within all levels and subsystems of ICL is possible and within
practical reach.

Chapter 10, “Towards an Autonomous ICL Matrix of Personal Lia-
bility”, summarises and discusses the results of the preceding analysis. It
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seeks to answer the question of whether there is a theoretical as well as an
empirical basis for identifying an autonomous ICL matrix of personal
criminal liability, in compliance with our proposed general theory of pun-
ishable participation in universal crimes. After a review of essential find-
ings of the earlier chapters, Chapter 10 concludes that the general theory
as a scientific model, now tested by means of empirical studies, in effect
provides us with such a matrix. This means that any possible form of per-
sonal liability for universal crimes — whether a mode of liability is cur-
rently in existence or foreseeable in the future — can be described and
classified theoretically and evaluated for (further) implementation. Be-
cause the ICL matrix has been especially developed to apply to universal
crimes and is not limited to a particular international or national subsys-
tem, the matrix has an autonomous character in the sense of not being tied
to the law as it currently stands in time and space. Appendix | also ex-
plains the matrix of personal criminal liability as developed in this book,
and contains a list of the basic and derivative forms of liability as well as
the recommendable parameters (criteria) of each derivative form listed.

From a future-oriented, practical perspective, the ICL matrix is dif-
ferentiated and flexible in nature and thus easily applicable to different
purposes. More importantly, it provides for foreseeable criminalisation
and attribution of liability. This means that fair labelling and fair attribu-
tion of liability based on differentiated forms of liability are very much
possible now, whereas backtracking to a new choice between a unitary
and differentiated approach at the international level likely would have led
to a great deal of legal uncertainty in future universal crimes cases. The
book concludes by asserting that the main principles inherent in the gen-
eral theory of punishable participation in universal crimes are actually part
of general international law, and as such, are essential to aspirations of an
international rule of law seeking a secure substantial basis for holding re-
sponsible persons to account.
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Establishing the General Theory
of Personal Liability

2.1. Searching for a Theory of Personal Criminal Law Liability
2.1.1. Introductory Remarks and Delimitations

This chapter provides theoretical, historical, and sociological perspectives
on participation in universal crimes. The purpose of the chapter is to
search for and consider a basis for a general theory of personal criminal
law liability, one that has general application and can be further developed
as a model for assessing punishable participation. The next section (2.2.)
is concerned with the theoretical preconditions, requirements, and poten-
tial components of such a theory. It should be noted from the outset that
the theory we seek is not intended to constitute a complete theory of crim-
inal law or criminal law liability. Thus this chapter, in accordance with the
book as a whole, focuses upon aspects relevant to the identification, as-
sessment, and, ultimately, application of personal criminal law liability for
punishable participation in criminal enterprises and collective crimes rele-
vant to universal crimes, which is of great theoretical and practical interest
to the field of ICL. The key concepts will be further explained as this
chapter proceeds.

In the remainder of this first section, we start our analysis with a
basic issue: What is the ‘legitimate aim’ of criminal law liability under the
‘rule of law’? From this simple but important point of departure we shall
move to the prerequisites of a sound scientific theory of personal criminal
law liability.

2.1.2. The Legitimate Aim of Criminal Law

A classic dictionary definition of ‘crime’ is “an offence for which one may
be punished by law”.! Criminal law usually refers to a body of substantive
legal rules prescribing some kind of punishment for acts considered un-

L Oxford Advanced Learner’s Dictionary of Current English, Encyclopedic Edition, Oxford
University Press, Oxford, 1992, s.v. ‘crime’.
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lawful. This definition and explanation is socially and politically neutral
and might be useful for several analytical purposes. However, if the pur-
pose is to search for a general theory of ‘criminal law’, complete neutrali-
ty is not desirable or scientifically sustainable. The reason is that criminal
law is part of human society, and human societies are never ‘neutral’ with
respect to the infliction of criminal liability and punishment.

A distinction needs to be drawn between societies that have imple-
mented social structures that seek to adhere to the rule of law, on one hand,
and societies under the rule of man, on the other. A general theory of crim-
inal law liability only makes sense in societies of the first type, because in
the second type people would be punished arbitrarily and with no respect
for the meaning of ‘law’. For the purpose of this book, the distinction
does not create any particular problem, however. International criminal
law has been developed within the United Nations (‘UN’) paradigm of
international law, which includes respect for human dignity and interna-
tional human rights law, as well as respect for international humanitarian
law. By implication, human rights norms in particular provide limitations
with respect to the types of social harm and endangerment that may legit-
imately be criminalised. At the same time, human rights norms express
fundamental social values and interests of a society governed by rule of
law and thus might usefully be upheld and reinforced through attribution
of criminal law liability as well.

Typically, the law criminalises culpable commission of offences be-
cause of the social and human harm caused by their commission and be-
cause of the social need to (1) facilitate justice for victims, (2) uphold so-
cial values in compliance with fundamental human rights and the rule of
law, (3) influence behaviour in society, and (4) prevent similar offences in
the future. Sometimes prevention is emphasised more than victim justice
and other reasons for punishment, and sometimes it is the other way
around. Modern societies also accept social endangerment or risk of harm,
in addition to actual social and human harm, as a basis for criminalisation.
To prevent harm and to prevent endangerment are both recognised legiti-
mate aims of criminal law.? In the preamble to the Rome Statute, the
States Parties express the aim “to put an end to impunity” for the perpetra-

2 At the domestic level, across national jurisdictions, there is a vast amount of literature on
the purpose of criminal law and the aims of criminalisation that cannot be referenced here.
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tors of the relevant crimes “and thus to contribute to the prevention of
such crimes”. The purpose of ending impunity in effect comprises all four
social goals mentioned above with respect to the crimes that are punisha-
ble under the Rome Statute.

The more sophisticated justifications for criminal law liability and
punishment fall outside the scope of this book. Although this may sound
surprising, since the book addresses a general theory of criminal liability,
the reason is simple. This work is concerned with the construction and
viability of a theory of punishable participation that takes the foregoing
legitimate aims of criminal law liability for granted, in line with main-
stream social and legal science within a rule of law context. This does not
imply that our analysis cannot provide new insights on the subject matter
of concern.

An important underlying proposition is the following: when several
people choose to participate in a criminal enterprise, the social endanger-
ment or risk of harm may be increased several times over because offenc-
es committed by a group are more likely to succeed. This is so because
each member may contribute special skills and assist the others, and —
closely connected — because the social endangerment is larger than the
actual harm committed at a given crime scene.® While there is usually a
limit to how many times a single offender can repeat the same criminal
conduct without being caught, especially if the crime is serious, a criminal
organisation can replace individual members, more easily change the mo-
dus operandi, and survive criminal prosecution of low-level participants
identified as being involved in a particular crime or caught at a particular
crime scene.

In consequence, this logic requires criminalisation by legislation or
judicial attribution (through case law) of other forms of liability in addi-
tion to singular ‘perpetration’, that is, the physical completion of the
crime committed by one person. Examples of such other forms are ‘joint

3 See Gabriel Hallevy, The Matrix of Derivative Criminal Liability, Springer, Heidelberg,
2012, p. 33: “Because offenses committed by complicity [in a broad sense] are more likely
to succeed, their prevention by the authorities is more difficult. As a result, complicity is
considered socially more dangerous than the actual perpetration of the offense. Coordina-
tion between members of the offending group enables the group to commit more sophisti-
cated and efficient offenses, many more times”. It should be noted that Hallevy uses the
concept of ‘complicity’ here in a broad sense.
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perpetration’, ‘conspiracy’, ‘complicity’, and ‘incitement’. Certain forms
of participation might be criminalised as distinct crimes when related to
specific conduct, for instance, ‘conspiracy’ to terrorist crimes or ‘incite-
ment’ to violent acts or ‘public incitement’ to genocide.* In some cases it
might be uncertain whether the relevant conduct is criminalised as a dis-
tinct (inchoate) crime or only through the modes of liability.® The point
for now is that harmful or dangerous contribution to a criminal enterprise
is often made punishable, either expressly, through distinct criminalisation
of the relevant conduct in statutes, or implicitly, through judicial attribu-
tion of criminal liability for the participation in completed crimes. This is
necessary in order to more effectively influence or direct how people
should act, and to uphold, transform, and develop the values and social
behaviour considered important by society. The most serious crimes typi-
cally constitute substantial social harm, but they tend also to be socially
very dangerous and clearly blameworthy acts — although a justification or
an excuse for the individual actor who engages in the proscribed conduct
could be available in law and applicable, or at least arguable, as a defence
in some cases.’

Universal crimes obviously differ from serious common crimes in
several ways, but the rationales of social harm, social endangerment, and
blameworthiness all apply. To begin with, universal crimes are serious
crimes that are usually of greater magnitude and graveness than common
crimes. In the preamble to the Rome Statute of the International Criminal
Court, they are considered able to “shock the conscience of humanity”
and even “threaten the peace, security and well-being of the world”.” Such

4 This is an issue to which we shall return later in this chapter, and at several other points in
this book.

5 This is also an issue to which we shall return later in this chapter.

6 Issues of justifications and excuses receive only cursory attention in this book, which fo-
cuses on the material and mental elements of universal crimes participation. Instead those
issues will be analysed in a planned later book in this series, on accountability for univer-
sal crimes participation. See the preface to this book and as well as the preface to the first
book in the series: Terje Einarsen, The Concept of Universal Crimes in International Law,
Torkel Opsahl Academic EPublisher, Oslo, 2012 (www.legal-tools.org/doc/bfda36/).

7 See Rome Statute of the International Criminal Court (hereafter cited as Rome Statute), 17
July 1998, Preamble, paras. 3 and 4 (www.legal-tools.org/doc/7b9af9/). The Rome Statute
is a living instrument, as the ICC’s Assembly of States Parties can periodically amend it
according to a certain procedure. References to the Rome Statute in this book are to the
current version, which for all practical purposes is identical to the 2010 amended version.
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crimes usually occur when collective entities — powerful organisations —
are used to order or encourage atrocities to be committed, or when they
permit or tolerate the commission of grave crimes. Taken together they
constitute what has been termed collective criminality, or ‘system crimi-
nality’ 8

The nature of universal crimes also affects the nature of universal
crimes participation. Any meaningful criminalisation of contributions in
some form to such criminal enterprises must take into account not only
the more or less blameworthy acts of each individual who participates to
some degree and in some form, but also the increased social endanger-
ment of collective criminal enterprises.

In this regard, criminalisation of universal crimes participation has
something in common with criminalisation of organised crime more gen-
erally, for example, as part of a domestic or transnational fight against ma-
fia-like organisations and syndicates that thrive on trafficking in persons
or goods and that often benefit from weak or corrupt state institutions. To
the extent that some terrorist acts are considered domestic crimes or
‘transnational crimes’ but not ‘international crimes’, the criminalisation of
terrorism and participation in terrorist organisations also has similarities
with the criminalisation of participation in universal crimes. Especially as
the distinction between international crimes (universal crimes lex lata)
and transnational crimes might be difficult to draw with respect to certain
transnational crimes that may emerge as international crimes in the fore-
seeable future,® it makes sense to appreciate parallel ICL issues within
transnational criminal law.°

The situation of ‘system criminality’ is often much more dangerous,
however, because the scale may be significantly larger and the criminality
more pervasive. Much of the social fabric may be infested — including the
organs and entities that are supposed to protect citizens from external and
internal threats, such as the military (which may abuse its power and turn

8 On the concept of system criminality, see André Nollkaemper and Harmen van der Wilt,
eds., System Criminality in International Law, Cambridge University Press, Cambridge,
20009.

9 On distinguishing, comparing, and discussing the two fields of international and transna-
tional criminal law, see, for example, Robert J. Currie and Joseph Rikhof, International &
Transnational Criminal Law, 2nd ed., Irwin Law, Toronto, 2013.

10 See ibid., pp. 325-434, on transnational crimes of international concern.
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against its own citizens), the police, and the courts. Indeed, experience has
shown that universal crimes may be organised at the highest levels of so-
ciety.'! Hence, “participation in international crimes often stems from
obedience rather than deviance”.*? Political violence often creates circum-
stances whereby authority is exercised to induce crimes on the part of
subordinates and create a culture of impunity.*® Experiences from the in-
ternational criminal tribunals and from ‘transitional justice’ mechanisms
employed at the national level indicate that the human capacity to resist
perceived authority is limited, a finding also affirmed by scientific exper-
iments.** When ordinary citizens and civil servants join or assist the most
responsible perpetrators and their organisations, something that happens
frequently in times of turmoil, how can individual guilt and personal
criminal law liability be fairly and effectively assessed and allocated in
hindsight?

As pointed out in Chapter 1 of this book, criminalisation and prose-
cution of universal crimes participation raises many difficult issues; but
international legal history since 1945 has also shown that it is indeed pos-
sible to successfully prosecute such conduct in a principled, and some-
times effective, manner.

11 See the historical and sociological overview in Chapter 3, Section 3.3., on state leaders,
ministers, and other high-level personnel who have been prosecuted and convicted for uni-
versal crimes.

12 Marina Aksenova, Complicity in International Criminal Law, Hart, Oxford, 2016, p. 3.
13 |bid.

14" The most famous are the Milgram experiments undertaken by Yale University psychologist
Stanley Milgram in 1963; see, for example, Saul McLeod, “The Milgram Experiment”,
2007. Milgram examined the ‘obedience’ defence for genocide offered by the accused at
Nuremberg, that is, that they were just following orders. In his experiments with volunteers,
Milgram found that most ordinary people (65 per cent) were extremely willing to follow
orders given by an authority figure even when the order was to inflict pain on an innocent
human being, provided they were able to believe that the authority would accept responsi-
bility for what happened. The perceived status and the physical presence of the authority
figure greatly influenced the result: the obedience level dropped to 20 percent if the order
came from a person without status as an authority, and to the same level if an authority
figure gave the order but was not present at the scene. If other participants were seen to
disobey the order, the obedience level fell to 10 per cent. On the other hand, if participants
could instruct an assistant to inflict the pain instead of doing it themselves, the obedience
level rose to 92 per cent. The experiment thus points to the social endangerment that re-
sults from erasing the individual’s sense of personal liability when acting within a power
structure.
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It follows from the vast experience underlying the aforementioned
assertions in the Rome Statute preamble that universal crimes, and pun-
ishable participation in them, may constitute a serious danger to an entire
society. Such crimes may also affect other countries and international
peace and security, regionally and even globally.’® Large-scale atrocities
often have serious repercussions for the prospects of stable and well-
functioning state structures, development projects, environmental protec-
tion, and food security, and they may destroy the long-term capacity of
different political, social, and ethnic groups to co-exist and co-operate for
the common good.*® In addition, as part of war and violent conflict, such
crimes force people to move internally or flee their countries, thus adding
to the world population of refugees and displaced persons that is now at a
record high.'’

Although it is often leaders of states and non-state organisations
that are alleged to be most responsible for the crimes — persons who
should not be difficult to identify for possible investigation and prosecu-
tion — impunity more often than not still prevails. This is a painful point,
considering that the Rome Statute laid the foundation 20 years ago for a
general international criminal court, the ICC. Nonetheless, we would ar-
gue that the shortcomings of the ICC are not the principal problem. The
persistence of impunity is, rather, a clear warning that the most important
powers lie elsewhere. Quite likely, a significant percentage of top political

15 Transnational crimes, which include organised crime offences, trafficking in persons, illicit
manufacturing of and trading in firearms, and corruption, among others, may possibly also
have such effects. It is partly for this reason that states have adopted a humber of so-called
‘suppression treaties’; see Currie and Rikhof, 2013, pp. 327-36, supra note 9.

16 Such possible effects seem to be quite unique to ICL crimes and are closely related to the
gravity of universal crimes. Gravity is central to the concept and definition of universal
crimes; see Einarsen, 2012, pp. 231-87, supra note 6. Hence the most serious crimes are
the universal ‘core crimes’ comprising genocide, crimes against humanity, war crimes, and
the crime of aggression; see Rome Statute, Article 5.

17 At the end of 2016, the global population of individuals forcibly displaced by persecution,
conflict, violence, or human rights violations stood at 65.6 million. See United Nations
High Commissioner for Refugees (‘UNHCR’), “Global Trends: Forced Displacement in
2016” (www.legal-tools.org/doc/dfae39/). Of these, 22.5 million were international refu-
gees, with 17.2 million under the mandate of UNHCR and 5.3 million under the mandate
of United Nations Relief and Works Agency for Palestine Refugees. While children below
18 years of age make up an estimated 31 per cent of the world population, they constituted
about half of the refugee population in 2016. Developing countries hosted 84 per cent of
the world’s refugees under UNHCR’s mandate.
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and state leaders, as well as many heads of large corporations and power-
ful non-state organisations around the world, are large-scale violators of
human rights, even war criminals. Many are corrupt — kleptomaniacs who
siphon off national resources and economic benefits through self-dealing
commercial contracts entered on behalf of the state. Or they are willing to
conceal or tolerate serious crimes by others, in their own interests or for
so-called state interests, which in many cases they perceive as one and the
same. Unfortunately, one does not have to move very far down in the
country rankings on the World Justice Project Rule of Law Index to find
such leaders; indeed, they are probably more the norm than the exception
at the intermediate and lower ranks.*8

The first book in this series linked the goals of ICL to the rule of
law, which includes accountability and eventually punishment for leaders
and others who take part in grave crimes.'® It demonstrated that the rule of
law concept applies to international law and its legal regimes, and that
there are important connections between the rule of law and the legal
frameworks for prosecution of universal crimes.?

In essence, the norms and institutions of the international communi-
ty must be able to protect human beings and societies. Peaceful means,
such as fair criminal prosecution of the most serious crimes, are indispen-
sable in this regard. Unfortunately, it seems much easier (and more lucra-
tive) for many world leaders to spend disproportionate resources on arms
and security systems while criminal law and unequal prosecutions become
part of a repressive judicial system aimed at keeping the ruling circles in
power.

Within the UN paradigm of international law there is also a ‘re-
sponsibility to protect’ (R2P),%! which includes an obligation to facilitate

18 See World Justice Project, Rule of Law Index 2016, Washington, DC, 2016. In this report,
113 countries were assessed, with emphasis on criminal law and procedures.

19 See Einarsen, 2012, pp. 28-38, supra note 6.
2 |pid., p. 38.

2L On the origin and content of the R2P doctrine as first set out, see, for example, Gareth
Evans, The Responsibility to Protect: Ending Mass Atrocity Crimes Once and for All,
Brookings Institution Press, Washington, DC, 2008; and Nicholas J. Wheeler, Saving
Strangers: Humanitarian Intervention in International Society, Oxford University Press,
Oxford, 2000. There are also several United Nations documents on this topic, for example,
UN General Assembly, Implementing the Responsibility to Protect: Report of the Secre-
tary-General, A/63/677, 12 January 2009 (www.legal-tools.org/doc/0d8171/).
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prevention and suppression of genocide and other serious crimes, through
international criminal prosecution if necessary.?? Territorial states and
their leaders have the primary obligation to protect against such crimes in
accordance with the rule of law.Z This includes fighting impunity for
those who organise or incite universal crimes.?® When state leaders fun-
damentally fail their duty to protect, international criminal proceedings
often become necessary, according to a proportionality assessment, in or-
der to employ the least forceful but still effective means. International
prosecutions may offer a constructive compromise solution to the often-
proclaimed dilemma of the international community, which must decide,
when faced with an emergency situation, between doing practically noth-
ing to protect civilians against violent conduct (for example, war crimes
and crimes against humanity in Syria and Yemen, genocide and crimes
against humanity against the Rohingya people in Myanmar) and taking
action that risks excessive or misguided use of force that may worsen the
situation (for instance, in Libya). The referral of the situation in Libya to
the ICC by the Security Council in 15 February 2011?° might be perceived
as a case of ‘too little too late’, insufficient to set the legal record straight
and provide necessary protection to victims. However, while the mecha-
nism of international criminal prosecutions is an inherent part of the R2P
concept, such prosecutions can be justified on other grounds as well, in
particular with respect to the international law purpose of “justice and re-
spect for the obligations arising from treaties and other sources of interna-

tional law”.%®

Consequently, while crimes committed, organised, and tolerated by

powerful persons fall within the core field of ICL, universal crimes re-
quire at least a minimum of consistent use of retributive justice in order to

22 See Evans, 2008, pp. 99-100 and 166-68, supra note 21.

23 See UN General Assembly, Implementing the Responsibility to Protect, 2009, para. 47,

supra note 21.

Ibid., para. 54: “It is now well established in international law and practice that sovereignty

does not bestow impunity on those who organize, incite or commit crimes relating to the

responsibility to protect”.

% See UN Security Council, Resolution 1970 (2011), 26 February 2011 (www.legal-tools.
org/doc/00a45¢/).

% See Charter of the United Nations, Preamble, San Francisco, 1945 (www.legal-tools.org/
doc/6b3cd5/).

24
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prevent leaders and others from causing even more damage to entire soci-
eties as well as to individual victims in the future.?’

Furthermore, compared to common crimes, universal crimes have a
different legal basis: they must have a foundation not only in law, but also
in international law. Hence criminalisation at the level of international
law typically requires a legal basis in customary international law or in the
general principles of international law, or both, and in treaties as well.?
When this is the case, criminal responsibility can be lawfully enforced
through agreements,?® UN Security Council resolutions,® or multilateral
treaties, all of which may establish international criminal tribunals for
the prosecution of such crimes. It can also be lawfully enforced at the do-
mestic level, even under the doctrine of (permissible) universal jurisdic-
tion when the crime has been committed in another state by non-nationals
against non-nationals.®? Universal jurisdiction, of course, is different from
substantial universal crimes, and the legal relationship between the two
concepts under international law is complex.*

Thus, a characteristic feature of universal crimes is that individual
criminal liability arises directly under international law, implying that
consent of the national state for the prosecution of these crimes is in prin-
ciple not required. For example, the UN Security Council — despite lack of
consent by the authorities in Belgrade — in 1993 lawfully established the
ICTY for the purpose of prosecuting serious crimes committed within the

27 See Einarsen, 2012, pp. 68-72 and 83-86, supra note 6.

28 On the possibility of combined or multiple legal bases, see Chapter 4, Section 4.3.6.

2 See, for example, the agreement of the Allied nations enacting the Charter of the Interna-
tional Military Tribunal (the London Agreement) at Nuremberg (www.legal-tools.org/doc/
844164/).

30 See the Security Council resolutions establishing the ICTY and the ICTR.

31 The Rome Statute of the ICC is today the most important example of an additional treaty
basis for the prosecution of four crime categories, each containing several crime types: the
crime of aggression, war crimes, genocide, and crimes against humanity. On the distinction
between crime categories and crime types, see Einarsen, 2012, pp. 221-30, supra note 6.

32 See the empirical studies in Chapter 8 and the normative discussion in Chapter 4, Section
4.1.

3 Universal jurisdiction is not necessarily limited to universal crimes, while on the other
hand domestic exercise of universal jurisdiction may require fulfilment of additional con-
ditions. The purpose and underlying rationale of the two concepts of ‘universality’ are dif-
ferent and only partly overlapping.
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territory of the former Yugoslavia. This means that universal crimes lend
themselves particularly well to investigative and prosecutorial efforts and
inter-state co-operation at the international level, provided that sufficient
political will is present.

The dominant position among scholars of ICL has similarly been
that it is lawful to hold persons taking part in universal crimes directly
responsible under international law for having committed or otherwise
participated in such crimes.®* It does not matter under general internation-
al criminal law where the crimes were committed, or which formal posi-
tion or nationality the participant held.*® And this fundamental principle
of ICL liability for participation in universal crimes does not only apply to
the executors at the crime scene and those ‘most responsible’. Rather, it
may apply to (all)

participants who with mental awareness and intent have

made an actual contribution to or towards the completion of

the relevant crime.
At least, this seems to be a reasonable working definition for punishable
participation in universal crimes at this stage of the book.

The general scheme of individual liability for crimes under interna-
tional law has often been historically grounded in the Nuremberg Judg-
ment, in which the International Military Tribunal (‘IMT”) famously stat-
ed:

3 See Kevin Jon Heller, “What Is an International Crime? (A Revisionist History)”, in Har-

vard International Law Journal, 2017, vol. 58, no. 2, pp. 353-420. Heller argues, however,
that the prevailing principle or dominant legal perception, which he refers to as the ‘direct
criminalisation thesis’, ought to be replaced with a more limited ‘national criminalisation
thesis’, which he claims is more in line with legal positivism. However, why a philosophi-
cal notion of ‘legal positivism’ should decide the matter is not clear to us, especially since
the prevailing principle is deeply rooted in the Nuremberg legacy of ICL, human rights,
and the still-existing UN paradigm of current international law.

35 With a great deal of foresight and sensitivity towards the newly enacted Charter of the
United Nations, Justice Jackson (US), chief prosecutor at Nuremberg, proclaimed in 1945:
“The definition of a crime cannot, however, be made to depend on which nation commits
the act. | am not willing to charge as a crime against a German official acts which would
not be crimes if committed by officials of the United States”. See Robert H. Jackson (Unit-
ed States Representative to the International Conference on Military Trials, London, 31 Ju-
ly 1945), “Notes on Proposed Definition of ‘Crimes’”, 1945 (www.legal-tools.org/doc/
abad44/).
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Crimes against international law are committed by men, not
by abstract entities, and only by punishing individuals who
commit such crimes can the provisions of international law
be enforced [...] individuals have international duties which
transcend the national obligations of obedience imposed by
the individual state.®

It is clear from the judgment as well as the whole context that the
word “committed” was not meant to exclude participants who had not
themselves executed the crimes at the crime scenes. Indeed, the case con-
cerned only the ‘major war criminals’, who typically had not personally
murdered or ill-treated their victims but had instead acted as the most re-
sponsible masterminds and facilitators of the large criminal enterprises
designed at the leadership levels of the principal Nazi power structures.

The exact state of legal affairs at Nuremberg in 1945-46 might per-
haps still be hard to understand from a purely positivistic legal point of
view, especially without taking into account as informative legal context
the full events of World War 11 and the United Nations paradigm of inter-
national law that had by then emerged.®” Although the IMT also provided
a positive legal justification for its application of crimes such as aggres-
sion, crimes against humanity, and war crimes — by drawing on legal de-
velopments before the war, including treaties, international custom, and
general principles of law — the tribunal could not avoid factoring in the
consequences of impunity for the horrendous attacks on humanity and
human dignity and balancing these against the lack of clear international
criminalisation at the time when the offences were planned, organised,
and executed.®®

3% International Military Tribunal (‘IMT"), Trial of the Major War Criminals before the Inter-
national Military Tribunal: Nuremberg, 14 November 1945-1 October 1946 (hereafter cit-
ed as Trial of the Major War Criminals), vol. I, Nuremberg, 1947, p. 223 (www.legal-tools.
org/doc/f21343/).

87 See further Einarsen, 2012, pp. 38-51, supra note 6.

% On the question of retroactive application of the provisions of the London Charter at Nu-
remberg, see IMT, Trial of the Major War Criminals, vol. I, p. 219, supra note 36. The
IMT argued that there were two conflicting principles of justice at stake: the legality prin-
ciple and the principle of substantive justice (just retribution, also, from a victim’s point of
view). As judges, they would have to prioritise and make a decision in an exceptional case.
They opted for substantive justice, and rightly so from an international law and human
rights point of view. See further Einarsen, 2012, pp. 114-19, supra note 6.
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In other words, there was an element of law making, or underlying
judicial will to develop the law on universal crimes, in order to establish a
better foundation of international criminal law norms, in compliance with
the newly stated principles of the UN Charter that included respect for and
protection of universal human rights. The flip side of the coin must have
been the assumption that individuals also had real duties to respect the
rights of others, and that individuals consequently may also incur criminal
liability and punishment for serious violations constituting ‘crimes against
international law’, to use the words of the IMT in the quotation above.*
The question of which crimes have such particular status under current
international law, and the criteria employed when distinguishing interna-
tional or universal crimes from other crimes, are another matter.*® For the
purpose of this book, we presume that at least genocide, crimes against
humanity, war crimes, and aggression are crimes relevant to ICL and to
our subject matter of punishable participation in universal crimes. Hence,
we shall not engage in further debate on the concept of universal (interna-
tional) crimes here.**

The issue in the following thus concerns only the criminalisation of
acts or forms of punishable participation in the crimes. The concept of
participation is only meaningful when more than one person with poten-

3 |MT, Trial of the Major War Criminals, vol. I, supra note 36. Interestingly, the conception
of crimes against international law is currently used in Swedish legislation and jurispru-
dence as a distinct crime category (in Swedish, folkrattsbrott), comprising, for example,
violations of Common Article 3, Geneva Conventions. See the Swedish cases mentioned in
Chapter 8, Section 8.5., of this volume.

40 See Kai Ambos, Treatise on International Criminal Law, vol. 1, Foundations and General

Part, Oxford University Press, Oxford, 2013 (with further references); and Heller, 2017,

supra note 34.

It is worth noting, however, that even Heller, in his interesting ‘revisionist’ article, ulti-

mately does not reject the principle of individual criminal responsibility under internation-

al law. Rather, he concludes on the basis of a positivist theory that some crimes usually
considered universal crimes might not fall into this category (for example, crimes against
humanity), while some other crimes usually not considered (distinct) universal crimes
might have such status (for example, financing terrorism). This suggests, however, that the
real issue is not the notion of direct criminalisation under international law, but is rather
under which descriptive and normative criteria such individual responsibility arises under
international law. See, for example, Einarsen 2012, supra note 6, proposing five cumula-
tive criteria that need to be fulfilled before a crime should be considered a universal
crime — in effect reconciling the two theoretical positions Heller invites us to choose be-
tween (see Heller, 2017, supra note 34).

41
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tial personal criminal law liability is involved in the crime, and within the
field of ICL a number of persons are typically involved. In this book, we
shall to some extent use the term ‘joint criminal enterprise’ or just ‘crimi-
nal enterprise’ as a broad descriptive concept denoting relevant group
crimes. However, ‘joint criminal enterprise’ has also become a term of art
within ICL and may thus take on a more specific meaning as a mode of
liability as well, depending on context.

It should be noted, furthermore, that the concept of ‘participation’ is
a bit complicated by the criminalisation of ‘inchoate crimes’, which is a
legislative technique employed pro-actively in order to increase the pre-
ventive effect of criminalisation. The method, which is being used in
modern criminal law generally, is to criminalise certain preparatory steps
towards completion of a crime (say, crime A) as distinct crimes (say
crimes B, C, and D). The classic example is criminalisation of attempt to
crime A (or a class of crimes, for example, attempt to crimes A1-A10),
which then becomes accessorial crime B (or crimes B1-B10). Other in-
choate crimes might include conspiracy, incitement, and even the further
planning and preparation of crime A. This makes it possible to prosecute
preparatory acts causing social endangerment, whether or not the main
crime (A) is eventually completed successfully. A closely related tech-
nique is to criminalise as distinct crimes certain indirect forms of partici-
pation in a criminal enterprise. Such contributions may consist of encour-
agement or assistance before or at the execution stage, or assistance after
the fact. For instance, some domestic jurisdictions have increasingly crim-
inalised certain forms of complicity to certain crimes as distinct crimes as
well, so the conduct can be prosecuted whether or not the main crime is
completed or can be prosecuted against a principal offender.*2

These techniques are not per se contradictory to the legitimate aims
of criminalisation, but they extend the reach of criminal law, and this may
in turn raise new issues. The point we will make for now is just that such
criminalisation of distinct ‘accessorial crimes’ needs to be taken into ac-
count when considering a theory of criminal law liability applicable to

42 With respect to the more recent developments in general United Kingdom (‘UK’) criminal

law and criminal law statutes, see, for example, Jeremy Horder, Ashworth’s Principles of
Criminal Law, 8th ed., Oxford University Press, Oxford, 2016, pp. 469-508 (with critical
comments and conclusions on the new, distinct offences of ‘encouragement’ and ‘assisting’
at pp. 500-1).
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universal crimes. The relationship between the main universal crimes in
the sense above — the A crimes — and the ‘inchoate’ B crimes will be clari-
fied later in this book, including legal consequences pertaining to crimi-
nalisation of distinct crimes as compared to forms of liability for complet-
ed crimes.®

In our opinion, the criminal law reach of liability for punishable
participation in substantive universal crimes must currently (still) be un-
derstood within the particular legal, political, and broad community
framework of the UN paradigm of international law. This means that the
issue cannot be viewed merely as a technical one, that is, how best to
phrase liability for such participation in legal terms. Broader principles
come into play, both with respect to fair and effective criminalisation in
compliance with the nature of universal crimes participation, and with
respect to the inherent limitations on aggressive criminalisation according
to fundamental principles of criminal law and additional human rights
norms. The nature of such participation is often that the relevant act
‘scores’ high on both dangerousness and blameworthiness, and thus on
inherent gravity. On the other hand, persons who have actually contribut-
ed to such crimes also need legal security. Their acts are not always — and
should not always be considered — punishable. In this regard, it is espe-
cially necessary to identify the fundamental principles of criminal law,
which may come to the rescue of a suspected participant or accused per-
son, including within the field of ICL. However, there is also a need for an
overarching theory of personal criminal law liability.

2.1.3. Complying with Scientific Requirements for a General Theory

At one level, criminal law is a tool that society can use to direct and shape
conduct and values. From a realistic, political point of view, people in di-
rect or indirect charge of the most powerful institutions of a society — like
the legislative bodies and the courts, but in particular the executive branch,
including the police — can use the criminal law system for good or abuse it
for bad. Elections and formal democracy do not provide sufficient guaran-
tee against severe violations of human rights. From a scientific point of

43 The most important issue here concerns the legality principle in international law and its
reach with respect to personal criminal law liability for universal crimes. See Section
2.2.2.1. in this chapter and Chapter 4, Section 4.3.7.
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view, however, criminal law is a scientific field.** Law as science does not
develop from legislation and court decisions, but through legal research,
studying this field and its development using the relevant research meth-
odologies. This is also the reason for situating legal studies in criminal
law within academia.*

Ideally, a single scientific theory should govern criminal law and be
applicable to ICL as well, despite its particular features. Scientific theory
must describe accurately all relevant events, without resorting to random
elements, and also must predict accurately all relevant future events. This
is, however, a bit more than can realistically be expected. According to
Stephen Hawking, some modification of the two requirements is warrant-
ed, and the result still qualifies as a good scientific theory:

A theory is a good theory if it satisfies two requirements. It
must accurately describe a large class of observations on the
basis of a model that contains only a few arbitrary elements,
and it must make definite predictions about the results of fu-
ture observations.*®

Without going into the extensive discussions on law as science and
on how the purpose of legal science and academic legal works might or
should be defined, whether more or less in line with — or independent
from — science generally, we find it interesting to note that the require-
ments of a ‘good legal theory’ actually fit quite well with the modified
definition provided by Hawking.

The first requirement — to describe a large class of (legal) observa-
tions (typically relating to the sources of law and legal practice) on the
basis of a model with as few arbitrary elements as possible — suggests that
a theoretical model for understanding the causes or reasons behind the
observations must be developed. For instance, criminal law and ICL must
develop a model with helpful components that can explain the observa-
tions within the field, for instance, why judges making decisions at an in-
ternational criminal tribunal reach a certain result on ICL liability and
provide certain legal reasons for their results in a concrete case and in a
number of other similar cases (while reasons relating to establishment of

4 See, for example, with further references, Hallevy, 2012, p. 13, supra note 3.
4 bid.
4 Stephen Hawking, A Brief History of Time, Bantam Books, New York, 1988.

Publication Series No. 37 (2018) — page 54


https://en.wikipedia.org/wiki/Bantam_Books

2. Establishing the General Theory of Personal Liability

the facts are basically a different matter). The components must consist of
certain fundamental principles that are (nearly) always complied with by
criminal law judges, and possibly a set of more specific rules as well,
which are required for understanding of the law and how it should be ap-
plied in order to be in compliance with the model.

The second requirement, that of accurate prediction, is more diffi-
cult to fulfil in law than in natural science. The classes of judgments and
other decisions often observed by legal scientists consist of acts by human
beings. Judges, like other lawyers, make errors of law; sometimes they
may bend the law in order to reach a just result in a special case. Judges
may even deliberately deviate from the law in certain cases in order to
achieve results that they would prefer for extrajudicial reasons. This may
happen regularly in systems with little respect for rule of law, but it can
also happen in systems that are generally fair and based on the rule of law.
Through the reasons provided and the relative openness of legal method-
ology, it may be possible to mask irregular motives on the part of a judge.
In such a case the result either would be difficult to explain under the sci-
entific ‘model’ applied or would cast doubt for the wrong reasons on the
model itself.*’ Therefore, a straightforward, inductive scientific approach
of the type suited to the natural sciences, whereby a single contrary obser-
vation can falsify a theory and render it useless, cannot be applied to legal
science. If it were so applied, a perfectly valid and useful legal theory
might have to be discarded simply as a result of human error or even ma-
nipulation of the law by a judge in a single criminal law case. From a
common-sense point of view, that would just pay extra tribute to faults
and abuse of power, contrary to the purpose of law.

Conversely, the concept of law is inherently based on the notion
that it is in principle possible to explain the ‘one best interpretation’ of the
relevant legal rule and the correct application of the law and thus the re-
sult in a specific case. Without such a basic principle, the whole notion of
rule of law becomes meaningless, because one would be substituting hu-
man whims for law. This does not mean that legal scientists and lawyers
in general do not accept that more than one interpretation and result can

47 The study of extrajudicial factors that may motivate a judge is almost a separate field of
political or social science. Although we recognise the phenomenon, and we accept that it
might be important for understanding some cases generally, the matter falls outside our
project, which is concerned with understanding the law on punishable participation as such.
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be arguable and thus difficult to choose between. To the contrary, this is
how lawyers and legal scientists make their living. But essential distinc-
tions must be drawn between what is current law and what is not current
law (for example, a misunderstanding of the law or an unlawful exercise
of power), and, furthermore, between the law as it is (lex lata) and the law
as it should be (lex ferenda).

In light of these distinctions, and given the difficulties that some-
times arise in ascertaining the law (lex lata), legal science will typically
seek to identify and clarify the law under the second scientific require-
ment. It will thus seek to predict the results of future observations either
explicitly (under unchanged conditions)*® or implicitly, by writing the text
so that it can also be read as making predictions. Legal theory and text-
books often silently rely on the assumption that judges normally adhere
strictly to the law, and such legal texts are therefore taken to be able to
explain and predict future case law if the analysis itself is sound. This
concept of legal science as making predictions by implication seems to us
to be the most realistic description of traditional legal science.

Legal scholars are diverse and take an interest in many different
matters concerned with the law and how it operates. Nonetheless, it can-
not be denied that many legal scholars first and foremost try to explain the
law as best they can to their readers based on the most important legal
sources available, and thus at least implicitly also make predictions of re-
sults and reasoning in future cases. Often it will be quite reasonable to
read a legal text that way. This is also why textbooks on criminal law are
considered very useful by practitioners and fellow legal scientists in the
field, when they have to seek scholarly assistance to figure out the state of
the law and maybe try to refine the legal arguments and further clarify the
law on specific points for different practical purposes.

4 Some legal philosophers have discussed at length the possibility of predicting future judg-
ments and the question of whether this should be the (only) task of legal science. If it is, a
verification and falsification process that resembles natural science testing might be a logi-
cal consequence. See, for example, the classic work by Danish law professor Alf Ross, a
proponent of such a streamlined view of legal science, who argues that ‘the law’ ultimately
is to be found in the minds of Supreme Court judges within a national jurisdiction like
Denmark. Alf Ross, Om Ret og Retferdighed: en indfarelse i den analytiske retsfilosofi
[On Law and Justice], Nyt Nordisk Forlag, Copenhagen, 1953.
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Some textbooks on criminal law may to some extent just take a cer-
tain ‘model’ of criminal law for granted. There is nothing wrong with that,
from a scientific point of view. No scientific theory requires that a single
researcher fulfil both requirements. To the contrary, science is based on a
co-operative model within the scientific community in the sense that sci-
entists are free — and in fact are encouraged — to build on the works of
other scientists. Other books and articles on criminal law may, however,
be concerned with the model as such, or with particular components of it.
They pay attention to the first scientific requirement, thus complementing
more traditional textbooks that are mainly concerned with the second re-
quirement. Books that both propose a ‘model” and test how the allegedly
improved model would work to explain the law and predict future obser-
vations of legal practice may be less common, except with respect to care-
fully delimited subject matters.

In this book, we will seek to comply with the requirements of legal
science as explained, and our ambition is to do so with regard to both re-
quirements. Through a combined theoretical/analytical and historical/
sociological approach (Chapters 2-3), followed by methodological expla-
nations and preconditions (Chapter 4) and broad empirical studies (Chap-
ters 5-9), we have developed and tested a new model for understanding
punishable participation, at least within ICL, which is our main subject
matter.

In the next section, we shall seek to provide a theory of punishable
participation. In particular, we aim to clarify an important but often not
fully explained part of criminal law, namely the theoretical construction of
personal criminal law liability in cases involving several participants.
Here we are concerned in principle with the first requirement of scientific
theory, the ‘model’ itself. This model will be referred to in this book as the
general theory of personal criminal law liability, or just ‘the general theo-

ry’.
2.2. The Four-Level General Theory
2.2.1. First Level: Supra-principle of Free Choice

In what Hallevy refers to as the ‘general theory of criminal law’ in his
book The Matrix of Derivative Criminal Liability, there are different lev-
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els of theoretical application for the principles of personal criminal law
liability.*® He distinguishes four hierarchical levels:

Formation of the Four-Level General Theory
1) Supra-principle of free choice
2) Fundamental principles
3) Secondary principles
4) Specific legal rules

We basically agree with Hallevy on these overarching points, and
we believe that a substantial part of the general theory he proposes may be
an interesting and scientifically sound model that is also applicable to ICL.
However, this does not mean that the theory cannot be improved on other
points. It also needs to be specified or clarified with particular reference to
ICL, as Hallevy, in his book, is not concerned with ICL. Although our
work does not treat criminal law in general or focus on Hallevy’s model
as such, we think his theory provides a good framework and starting point
for the more specific theory of punishable participation in universal
crimes that we seek to develop in this book.

For this reason, we shall present the core content of Hallevy’s gen-
eral theory and relate it in this section to the law and principles under the
Rome Statute, currently the most important subsystem of ICL.

One observation from the outset is warranted, though. When Hal-
levy speaks of ‘criminal law’ in his book, he is concerned only with its
core aspect, namely, substantive criminal law liability. His theory might
thus have been termed a ‘general theory of criminal law liability’. Our
point here is that there are other substantive aspects of criminal law, such
as those related to criminal law sanctions, that is, forms of punishment
and sentencing. In relation to this latter part of criminal law, other funda-
mental principles might exist as well. One is the principle of proportional-
ity, referring to the relationship between the gravity of the crime — includ-
ing circumstances and the concrete acts as well as culpability (mental
state and blameworthiness) of the accused — and the sanction to be im-
posed within the relevant criminal law subsystem. Hence the punishment,

4% Hallevy, 2012, pp. 12-23, especially figure 1.2, see supra note 3.
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and the sentence, should basically reflect the gravity of the crime.> In ad-
dition, there are procedural principles of fairness and equality (fair trial)
that are indirectly relevant to but fall outside the scope of the present in-
quiry.

Furthermore, there are also important, and some would say just as
fundamental, human rights principles relevant to the ‘positive’ aspects of
criminal law justice. These include, in particular, the duty of the territorial
state to investigate and prosecute the most serious crimes (for example,
murder and torture), especially when such crimes are related to abuse of
state powers, in order to combat impunity and provide equal justice for all
under the rule of law.™

And, finally, there are also fundamental human rights principles rel-
evant to the ‘negative’ aspects of criminal law justice, concerned with
substantive limits on criminalisation of conduct. On this point, we find it
necessary to supplement Hallevy’s account of the general theory of crimi-
nal law, because certain human rights norms interfere and interact with
some of the fundamental principles of criminal law liability. For example,
conduct in full compliance with the freedom of expression, freedom of
belief, freedom of peaceful assembly, right to form associations, and right
to respect for privacy and human dignity cannot in our view be criminal-
ised without also conflicting with the legitimate aim of criminal law and
our conception of a general theory of criminal law liability.*2

50 Within the field of ICL, on crimes satisfying the concept of ‘international crimes’ (univer-

sal crimes), gravity assessment might be described as a function of the ‘crime level” and
the ‘responsibility level’. See discussion in Einarsen, 2012, pp. 73-82 and Figure 1
(“Gravity as a Function of Crime Level and Responsibility Level”) at p. 81, supra note 6.
See also Chapter 10, Section 10.7.

51 The duty of the territorial state to investigate and prosecute universal crimes, as well as a
number of other legal consequences under international law of the commission of univer-
sal crimes, is outlined and briefly discussed in Einarsen, 2012, pp. 231-35, supra note 6.
The regional human rights courts of Europe and the Americas have ruled in a series of cas-
es on the alleged lack of effective investigation and prosecution of serious crimes in viola-
tion of the human rights to respect for life and freedom from torture. The duty of the terri-
torial state to investigate, prosecute, and punish persons responsible for genocide is inher-
ent in the Genocide Convention (see Articles 1V, V, and VI, read in conjunction), with the
exception that an international criminal tribunal may have jurisdiction instead (Article V1)
(www.legal-tools.org/doc/498¢38/).

52 See Section 2.1.2.
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In the following, however, we will concentrate on the more specific
scientific model or general theory of criminal law liability. Human rights
provide a normative framework and delimitations of legitimate criminal
law liability. However, there is at the same time a normative linkage be-
tween the (internal) fundamental principles of criminal law liability and
(external) human rights norms, as we shall see, for example through the
legality principle that is part of both set of norms.

At the first level of the theory, the supra-principle of free choice is
the core of criminal law liability: all other levels are subordinated to it.>
No criminal liability can be imposed on an individual unless he or she has
chosen to commit, or chosen to participate in, the criminal enterprise or
offence.> Criminal liability presupposes freedom to act lawfully. That
condition does not hold when the person was coerced to act without any
real conduct alternative. Thus free choice could also have been termed
freedom of choice.

The principal social concept behind the supra-principle is the au-
tonomy of the human being,*® meaning that each individual has the capac-
ity to choose and act independently of the will of others. Criminal law
liability is thus ultimately premised on the view that individuals are ra-
tional persons who are morally responsible for their own acts.® To func-
tion as the supra-principle of the general theory of criminal law, sufficient
freedom of choice as opposed to coerced acts must be well defined.>’

Coercion is not an entirely clear concept, however. Some acts
would be viewed as coerced according to the ordinary meaning of the
word, while not being the kind of coercion that negates free choice under
criminal law. In particular, the existence of constraints on the range of
possible choices available to the individual is not the same as coercion in
legal terms. Under the Rome Statute, the concepts of duress and superior
orders imply situations that may constitute coercion and therefore do not

53 See Hallevy, 2012, p. 14, supra note 3.
5 bid.

% lbid. See also, for example, H.L.A. Hart, Punishment and Responsibility: Essays in the
Philosophy of Law, Clarendon Press, Oxford, 1968.

% See similarly Aksenova, 2016, p. 1, supra note 12, with further reference to Andrew Ash-
worth, Principles of Criminal Law, 2nd ed., Oxford University Press, Oxford, 1995, p. 83.

57 See Hallevy, 2012, p. 14, supra note 3.
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justify criminal liability.%® Hence they might be invoked as defences in
criminal proceedings before the ICC, but they would presumably only be
successful in exceptional cases.>® To impose strict conditions for the de-
fences of duress and superior orders is neither contrary to nor an excep-
tion to the principle of free choice.

Exception to the principle of free choice requires that the entire
general theory of criminal law be replaced.®® Criminal law in enlightened
societies is preconditioned on free choice.®! If it were not, the model
would be unable to predict future events in criminal law with any certainty.
If the precondition turned out to be scientifically not sustainable, the mod-
el would have to be replaced, or at least fully reconsidered. If we decide
that human beings do not enjoy free choice, but instead only act on prede-
termined impulses, like robots, then we must reconsider whether any hu-
man being can be held criminally responsible in a meaningful way.®

% See Rome Statute, Article 31(1)(d) on duress and Article 33 on superior orders, both under
strict conditions. Duress is essentially defined as a threat of imminent death or bodily harm,
while an order might come from a military or civilian authority.

59 For discussion of the case law on duress and superior orders within ICL more generally,
see, for example, Ambos, 2013, pp. 348-56 and 377-79, supra note 40; Elies van Sliedregt,
Individual Criminal Responsibility in International Law, Oxford University Press, Oxford,
2012, pp. 249-60 and 296-99; M. Cherif Bassiouni, Introduction to International Criminal
Law: Second Revised Edition, Martinus Nijhoff, Leiden, 2012, pp. 416-37 and 438-52;
and Antonio Cassese, Casseses International Criminal Law, 3rd ed., rev. by Antonio
Cassese, Paola Gaeta, Laure Baig, Mary Fan, Christopher Gosnell, and Alex Whiting, Ox-
ford University Press, Oxford, 2013, pp. 228-40. A number of authors discuss the defence
of duress specifically in relation to the Erdemovi¢ case at the ICTY. See, for example, Ro-
sa Ehrenreich Brooks, “Law in the Heart of Darkness: Atrocity and Duress”, in Virginia
Journal of International Law, 2003, vol. 43, no. 3, pp. 861-88; Illan Rua Wall, “Duress,
International Criminal Law and Literature”, in Journal of International Criminal Justice,
2006, vol. 4, no. 4, pp. 724—44; and Valerie Epps, “The Soldier’s Obligation to Die When
Ordered to Shoot Civilians or Face Death Himself”, in New England Law Review, 2003,
vol. 37, no. 4, pp. 987-1013.

6 Hallevy, 2012, p. 14, supra note 3.

61 Consider Hallevy (ibid., p. 15): “Certain [dictatorial] regimes that rejected the concept of
free choice were deemed illegitimate”.

62 Discussions between proponents and opponents of behavioural determinism have been
going on for many years from a philosophical point of view, while medical scientists have
made progress in better understanding the functioning of nerves and the human brain.
There is no substantial scientific support so far, however, for the view that human beings
act socially without exercising free choice — although the range of available choices might
often be more or less severely limited under some conditions and in some specific situa-
tions.
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Conversely, if we assume that robots of the future will act like ‘human
machines’ based on advanced algorithms and computer programs, we may
ask whether it will be socially meaningful to charge robots for criminal
acts when they solve their problems in ways that cause social harm or en-
dangerment. The answer, presumably, is no, precisely because robots will
not exercise free choice even if they become very advanced in other re-
spects. More appropriate sanctions would be to order modification or de-
struction of the robot’s programs and to consider prosecuting the individ-
uals (and corporations) who manufactured the ‘criminal’ robot or con-
trolled its acts through programs or surveillance.%

From the supra-principle of free choice derive four fundamental
principles of criminal law liability:%*

Formation of Second-Level Fundamental Principles

Principle of legality

Principle of conduct

Principle of culpability

Principle of fair attribution of personal liability

The next section briefly discusses each of these principles and re-
lates them to the Rome Statute. However, these principles will be with us
later in the book as well.
2.2.2. Second Level: Fundamental Principles
2.2.2.1. Principle of Legality

Hallevy succinctly explains the major position of the legality principle in
criminal law theory:

8 The issue of ‘killing drones’ is a case in point. Although they may help in identifying tar-

gets and assessing information, they do not execute a decision to kill independent from
their owners, at least not so far. Even if they were to start taking and executing decisions as
well, artificial data programs would predetermine their ‘choices’. It would not change any-
thing in this respect if the data programs were to be made and installed by other robots.
That could in theory create a situation out of control, but criminal law liability for the ro-
bots would not be part of the solution.

64 In this we again generally agree with Hallevy; see further Hallevy, 2012, pp. 14-19, supra
note 3. However, we have changed his ‘principle of personal liability’ to ‘principle of fair
attribution of personal liability’ because that is more informative and precise.
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The rules of formation of what is permitted and prohibited
are embodied in the first fundamental principle of the gen-
eral theory of criminal law, the principle of legality.®®

This principle, we would add, also constitutes a necessary component of
the model of criminal law liability.% To enable a person to choose to act
lawfully, and thus to have free choice in practical legal terms, society
needs to draw a precise borderline between what is permitted (lawful) and
what is legally prohibited conduct.®” The principle of legality requires the
law (the prohibited or mandatory act) to have been known or foreseeable
to the individual when the choice to act contrary to the law was made.
Retroactive criminalisation is prohibited under the general theory of crim-
inal law liability.

The legality principle is today also well recognised in international
human rights law. It is explicitly or implicitly part of domestic criminal
law, and has been made part of constitutional law in many countries. It
has generally also achieved an increasingly prominent place within ICL
discourse.® It is explicitly recognised as a fundamental ‘general principle
of criminal law’ and is specified in some detail in the Rome Statute.®®

The principle of legality, strictly speaking, is concerned with formal
requirements, including foreseeability and a certain minimum of specifici-
ty, and not with the substantive content of the criminal law provisions.
However, formal does not necessarily denote written law only. With re-
spect to ICL, the criminalisation of acts rising to the level of international
crimes (universal crimes) is set forth in the law-creating sources of inter-
national law, which include customary international law and general prin-
ciples of law, as possible legal bases for the proscribed acts. In addition,

% Ibid., p. 16.

6 See Section 2.1.3. in this chapter on the first requirement of a scientific theory.

67 See also Hallevy, 2012, p. 16, supra note 3.

8 See, for example, Kenneth S. Gallant, The Principle of Legality in International and Com-
parative Criminal Law, Cambridge University Press, Cambridge, 2009; Thomas Rauter,
Judicial Practice, Customary International Criminal Law and Nullum Crimen Sine Lege,
Springer International, Cham, Switzerland, 2017.

8 See Rome Statute, Part 3 (General Principles of Criminal Law), specifically Article 22
(Nullum crimen sine lege), Article 23 (Nulla poena sine lege), and Article 24 (Non-
retroactivity ratione personae).
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according to the requirement of double legality in ICL,” the material ju-
risdiction consisting of the applicable universal crimes of an international
criminal court must always be laid down in written rules in the charter or
statute of the specific court. Importantly, this also applies to inchoate
crimes, that is, distinct criminalisation of conduct that prepares or facili-
tates the completion of universal crimes and that is punishable whether or
not the crime is actually completed.

Furthermore, the legality principle with respect to criminal law can-
not be seen in isolation from a broader and even more fundamental ‘rule
of law’ principle comprising not only formal requirements, but substantive
law requirements as well.”* The law must, in other words, conform to cer-
tain standards of justice, both substantial and procedural.”? As a result, the
legality principle is part of the rule of law concept, while it does not make
additional, substantive requirements superfluous. As already pointed out,
in our opinion any general theory of criminal law liability must take fun-
damental human rights principles into account both as limits on the scope
of criminalisation and with respect to the obligation to criminalise and
prosecute grave violations. This is particularly relevant to the principle of
conduct.

0 See also Terje Einarsen, “New Frontiers of International Criminal Law: Towards a Concept

of Universal Crimes”, in Bergen Journal of Criminal Law and Criminal Justice, 2013, vol.
1, no. 1, pp. 1-21, at p. 16: “First, the relevant crimes must fall within the jurisdiction of an
international tribunal established for the purpose of such prosecution, as explicitly stated in
its statutes. Secondly, the crimes included in the statutes must also be crimes according to
general international law. Prosecution of other crimes types at an international tribunal, for
example, of crimes according to the national criminal laws of the territorial states where
the crimes were committed, will require special provisions in the statutes and the consent
of the concerned state(s) to apply domestic law before the tribunal”. By ‘concerned
state(s)’ is here meant either the territorial state where the crimes were committed, or an-
other state with criminal law jurisdiction over the matter in compliance with international
law (including also applicable treaty law).

"1 See discussion in the first book of the series, Einarsen, 2012, pp. 28-38, supra note 6.

72 With respect to international law, see lan Brownlie, The Rule of Law in International Af-
fairs: International Law at the Fiftieth Anniversary of the United Nations, Kluwer Law In-
ternational, Alphen aan den Rijn, Netherlands, 1998, pp. 213-14.
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2.2.2.2. Principle of Conduct (Material Element)

The second fundamental principle of scientifically based criminal law is
the principle of conduct.” It concerns what is frequently referred to in
ICL as the material element of crimes.

When an individual chooses to commit a prohibited (unlawful) act,
the act must — at a minimum — be carried out in the physical world to jus-
tify the imposition of criminal liability. There must be an objective ex-
pression of free choice that manifests itself through a physical act of some
kind. Otherwise mere thoughts or feelings could be criminalised, if re-
vealed. Thoughts and emotions arise in the minds of individuals and are
impossible to completely suppress and control; this includes thoughts and
emotions constituting a preliminary mental plan to commit a prohibited
act. Such thoughts and emotions do not constitute free choice, which is
exercised by committing acts that are possible in the physical world and
sometimes by resisting, or suppressing, acts that were required in a partic-
ular situation. Acts may in principle include both physical acts and
speech, ™ including expressions through symbols and art. If a person
forms a mental plan to commit a crime but takes no kind of action, how-
ever, no crime has occurred. Hence a person cannot be held responsible
under criminal law for a thought or even for a detailed mental plan with-
out any additional conduct. A material element of any ‘crime’ is thus
mandatory.

An act in criminal law might therefore usefully be defined as a “ma-
terial performance through factual-external presentation”.” The factual-

73 See Hallevy, 2012, p. 16, supra note 3.

7 While freedom of speech (expression) is a human right, and is protected under internation-
al law, hate speech and aggressive expressions may constitute crimes and violations of the
human rights of others in breach of international law. With particular reference to ICL, the
term ‘atrocity speech’ has recently been coined to refer collectively to speech (expressions)
that in different forms and different ways may constitute universal crimes or punishable
contributions to such crimes. See Gregory S. Gordon, Atrocity Speech Law: Foundation,
Fragmentation, Fruition, Oxford University Press, Oxford, 2017. See also Richard Ashby
Wilson and Matthew Gillett, The Hartford Guidelines on Speech Crimes in International
Criminal Law, Peace and Justice Initiative, The Hague, 2018, pp. 29-82 (www.legal-tools.
org/doc/104910/), distinguishing speech charged as a crime (direct and public incitement
to commit genocide, hate speech as persecution, other inhumane acts) and speech charged
as a contribution to a crime (ordering, instigating, aiding and abetting, other forms of com-
plicity, superior responsibility, co-perpetration, joint criminal enterprise, attempt).

5 Hallevy, 2012, p. 171, see supra note 3.
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external presentation of an act in the physical world distinguishes action
from culpability, which includes the mental element in criminal law. But
when a person starts acting with the required intent, the principle of con-
duct may not protect against criminal law liability. Hence the criminalisa-
tion of, for instance, attempt is possible for an act that does not result in
completion of the crime, as long as the necessary mental element is ful-
filled as well. Conversely, criminalisation without any factual-external
presentation of conduct is not possible under the general theory of crimi-
nal law liability.

The requirement of conduct, however, is not limited to positive acts,
or positive performance (the word ‘positive’ as used here does not, of
course, denote any positive moral assessment of the acts as good, con-
structive, or helpful). Conduct may also involve negative performance,
constituted by omission or qualified inaction. Such cases are clearly dis-
tinguishable from mere thoughts and mental planning. They concern in-
stead qualified instances of inadequate conduct or criminally relevant in-
activity when specific acts would instead be expected; see further below.

In our conception of the general theory of criminal law liability, the
principle of conduct must also include a negative aspect, that is, limits on
criminalisation grounded in respect for human dignity. Hence inherent in
the fundamental principle of conduct is respect for human rights that are
necessary to preserve sufficient scope of freedom and autonomy of the
human person in societies under the rule of law. Such principles are stated
in the Universal Declaration of Human Rights and have been reinforced in
a number of human rights treaties. Human rights norms set absolute limits
on how far criminalisation is lawful, although the distinction between, for
example, freedom of expression and lawful proscription of illegal expres-
sions can sometimes be difficult to draw and may develop within a human
rights perspective. This absolute limitation on lawfully prohibited conduct
also applies to the field of ICL.

Under the Rome Statute of the ICC, the principle of conduct is im-
plied in the material elements of the crime of genocide, crimes against
humanity, war crimes, and the crime of aggression, enumerated in Article
5 and specified in Articles 6-8bis. None of these provisions raise an issue
with respect to the substantive human rights limit on criminalisation. To
the contrary, the provisions are important as a precondition for long-term,
more effective implementation of the duty to investigate and prosecute
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serious transgressions of international human rights law and international
humanitarian law worldwide.

Any proscribed and prosecuted act must be sufficiently related in
the physical world to the relevant crime description lex lata, although the
crime as such does not need to have been fully completed, or perpetrated
singularly by the accused in order to be punishable. In accordance with
the legality principle, however, a proscribed criminal act must have been
committed or prepared in a way that satisfies or would have satisfied the
material elements and specific mental elements of the (substantive) crime
description upon its completion (execution).”® If an inchoate offence is
criminalised as a distinct accessorial crime, the same applies in principle
to its crime description. For example, criminal law liability for participa-
tion in a genocidal enterprise requires that the material and mental ele-
ments of the crime of genocide be expressed in the statutes of an interna-
tional criminal tribunal. If, for example, incitement to genocide is crimi-
nalised (in some form) as an inchoate crime,”” the specific elements of
punishable incitement to genocide must be expressed in the statute as well
before the conviction of any person for incitement to genocide when the
crime of genocide was not completed. If the crime of genocide was com-
pleted, one question might be whether it is possible to charge and convict
a person for incitement to genocide as a distinct crime in addition to insti-
gation of the completed crime, or whether the incitement in such cases is
assimilated by the more serious charge of instigation to genocide.™

With respect to the material elements of a criminal act, it is com-
mon to distinguish between elements of performance (or conduct in strict
meaning), circumstance, and consequence (result). How these elements
appear and are specified in the crime descriptions depends on the crime
type. Legal traditions may also in part determine whether the term ‘conse-
quence’ is taken to relate only to actual harm, or also to the creation of

76 Thus, the term ‘crime description’ refers to the substance of the criminal conduct, without

excluding crimes and crime descriptions developed in common law or jurisprudence, or —
with particular respect to universal crimes — developed in or compatible with customary in-
ternational law or general principles of law.

7 See Rome Statute, Article 25(3)(e).

8 For a comprehensive discussion of the concepts of ‘incitement’ and ‘instigation’ in ICL,

see Gordon, 2017, supra note 74, especially pp. 242-47 on the tendency to conflate insti-
gation with incitement.
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danger or a substantially increased risk of harm. Concepts such as risk or
danger might be viewed as separate material elements in crime descrip-
tions where the creation of undesirable risks is criminalised. They may
also form an inherent part of the normative process of attribution of per-
sonal criminal liability through modes of liability.

All crime descriptions and modes of liability within a criminal law
system compatible with rule of law make use of one or more of the three
mentioned components as criminal law ‘building blocks’. Within ICL,
most of the types of conduct that have so far been criminalised through
lex lata crime descriptions, among others, the universal core crimes of
aggression, war crimes, genocide, and crimes against humanity, include a
certain consequence (result) in the underlying crimes/offences, but not
always. Consequences are typically linked to an individual perpetrator
through causation, meaning that his or her act caused the undesired result
(harm or danger/increased risk of harm), or that the act was a causal factor
contributing to it.

With respect to, for instance, omissions, speech, and psychological
pressure and influence that might be exerted through the silence of a per-
son with authority, it should be noted that causation is an (important) ele-
ment in legal assessments of liability, but not a separate fundamental prin-
ciple under the general theory of criminal law liability. One reason for this
is that not all crimes and crime descriptions require a consequence. An-
other reason is that not every form of liability requires that a responsible
person have (directly) caused the unlawful consequence, for example, the
death of a person as the consequence of a successful attempt of killing.
This is especially clear with regard to inchoate forms of liability for in-
complete offences, but it may also be the case with more remote forms of
participation in criminal enterprises committing a number of crimes at
different places and with different executors on the ground. The latter ex-
ample illustrates that the concept of causation is complex and cannot easi-
ly be reserved for direct causation of physical harm. It may include mental
effects on the beliefs and attitudes of others and causal factors in the crea-
tion of a dangerous social environment and thus a substantially increased
risk of serious harm. Partly cross-cutting liability norms of causation thus
seem to belong to the secondary principles at a lower level of the general
theory; see Sections 2.2.3.2. and 2.2.3.3. below.

With respect to core universal crimes, it is noteworthy that a certain
social gravity context — the circumstances — is decisive for constituting
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core crimes of genocide, crimes against humanity, and war crimes.” For
instance, a conviction for crimes against humanity is considered to require
a particular social and abusive context, defined in the Rome Statute as “a
widespread or systematic attack directed against any civilian population,
with knowledge of the attack”, which must therefore exist in addition to
the relevant underlying crimes such as murder, extermination, enslave-
ment, torture, persecution, and others.®

Furthermore, a ‘circumstance’ component may also be a necessary
or optional requirement of the underlying crime description. For instance,
the crime of rape first includes an account of the relevant sexual acts in
abstract or enumerated terms, or both (performance). It has furthermore
been common, as a general rule, to set a threshold of qualified lack of
consent by requiring use of force or threats against the victim, thus caus-
ing fear of violence or creating an environment of coercion, as additional
elements of performance and circumstance. This is the case for the con-
cept of rape under the Rome Statute, although it is also considered rape if
the bodily invasion was committed against a person who was incapable of
giving genuine consent and thus unable to exercise free choice.®! There is
no required consequence element of harm in addition to performance and
circumstance for the crime of rape. Hence, proving physical or mental
harm is superfluous in rape cases from a legal point of view, although the
presence of harm may be used as evidence of lack of consent. However,
the causing of fear and an oppressive context for the sexual acts may also
be considered a consequence element of an initial use of force against the
victim. Modern criminal law in domestic jurisdictions seems, however, to

7 For a discussion of the ‘inherent gravity clauses’ in universal crimes, see Einarsen, 2012,
pp. 302-5, supra note 6.

8 See Rome Statute, Article 7, para. 1.

81 See Rome Statute, Article 9 (Elements of Crimes), and Elements of Crimes, Crime against
humanity of rape, p. 8, as amended by the 2010 Review Conference (www.legal-tools.org/
doc/3c0e2d/). In paragraph 1 the relevant sexual acts are enumerated and linked to the
concept of “invasion” of a person’s body, thus making clear that the victim did not consent
to the conduct of the perpetrator. In addition, however, paragraph 2 requires that the inva-
sion “was committed by force, or by threat of force or coercion, such as that caused by fear
of violence, duress, detention, psychological oppression or abuse of power, against such
person or another person, or by taking advantage of a coercive environment, or the inva-
sion was committed against a person incapable of giving genuine consent”.
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be moving towards requiring only lack of consent as circumstance for the
performed sexual acts.?

Hence the crime of rape may also illustrate the sometimes intricate
relationship between the elements of performance, circumstance, and con-
sequence as building blocks of crimes. However, this is not always the
case: with respect to the crime of murder it does not make sense to speak
of murder unless the consequence (result) of the act was that somebody
died. A straightforward consequence element always implies causation,
that is, a causal link between the act and the result.®® Another question, to
which we shall return later, is whether a causation link is required for per-
sonal criminal law liability for participation in or contribution to a crimi-
nal enterprise involved in murder when the accused was not the direct
perpetrator (executor).

Negative performance concerns omission and qualified inaction, as
mentioned above. Omission might usefully be defined as “inaction that
contradicts a legitimate duty to act”.3* The duty to act is external to the
concrete situation, in the sense that the duty is based on norms related to
the profession, status, or role of the person with respect to protecting an-
other person or overseeing acts that potentially or actually may cause
harm to a victim, typically within an organisation or structure. A special
legal relationship may also be relevant in this regard, for instance between

8 The crime description of rape, then, focuses more on the factual opinion, awareness, and
intent of the victim and less on additional elements of ‘performance’ by the accused or any
‘consequence’ element. This shifts the attention more to culpability, including the mental
element of the perpetrator, in law and in fact. It does not solve all problems in rape cases
and may create new ones, but it is considered a step towards generally better human rights
protection of rape victims. Important legal issues, then, concern the definition of (lack of)
‘consent’ and the required culpability of the accused with respect to ‘lack of consent’ when
the accused has not used force or threats: for instance, should knowledge of the lack of
consent be required, or is some kind of negligence standard sufficient? For an illustrative
and thorough discussion of the difficult legal and evidentiary problems, including the intri-
cate system of legal presumptions relating to non-consent in modern UK rape law, see, for
example, Horder, 2016, pp. 354-68, supra note 42.

8 See Rome Statute, Article 9 (Elements of Crimes), and Elements of Crimes, Crime against
humanity of murder, p. 5, as amended by the 2010 Review Conference. Paragraph 1 states
as a requirement that the perpetrator “killed one or more persons”, while footnote 7 to the
concept “killed” in paragraph 1 explains that “the term ‘killed’ is interchangeable with the

293

term ‘caused death’”.
84 See Hallevy, 2012, p. 175, supra note 3.
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a child and its legal guardian (usually parents). Qualified inaction con-
cerns the inactivity of a person in a situation where only the factual situa-
tion itself may give rise to an expectation to act in a certain way or where
the person has created a situation where further inaction might be criminal.

For example, because person A had a professional duty to act on an
imminent threat, but instead chose to do something else — say, continue
reading a book while being called to action as a firefighter — the perfor-
mance of A is not mere inaction, but inaction that contradicts a legitimate
duty to act. The concept of conduct and potential criminal law liability is
thus fulfilled by omission, and modern criminal law, according to Hallevy,
“acknowledges no substantive or functional differences between acts and
omissions, and therefore any offence may be committed both by act and
by omission”.®® The condition is, however, that omission liability requires
a legitimate duty to act. However, such a rule does not by implication or a
contrario necessarily mean that qualified inaction without an external du-
ty to act cannot be criminalised as well, as discussed further below.

Another example may illustrate the difference between omission
and mere inaction. Inside a prison, one inmate (A) gets hold of a knife and
stabs another inmate (B) to death through repeated stabs over a two-
minute period. A will be liable for murder. A third inmate (C) happens to
be present in the room and watches the incident without interfering be-
cause he is afraid for his own life. C cannot be liable for murder because
he did not have a legitimate duty to interfere. If C should be held crimi-
nally responsible in some way, that would require a particular legal basis
for responsibility on the part of bystanders, which either explicitly or in
effect establishes a general duty to rescue in criminal law. A prison guard
(D) is also present, and armed, but chooses not to interfere although he
could have done several things to seek to prevent B’s death. Because of
his role as a prison guard, he had a legitimate duty to protect inmates from
violence and protect their right to respect for their life. D is thus liable for
commission of murder by omission.

It is important to note that persons at the crime scene are not the on-
ly ones who can be held responsible for crimes by omission.® ICL has

8 hid.

8 This issue has been discussed, for instance, in the jurisprudence of the ICTR, especially in
the context of aiding and abetting genocidal acts during the genocide in Rwanda in 1994;
see Chapter 7, Section 7.2.3.3.

Publication Series No. 37 (2018) — page 71



A Theory of Punishable Participation in Universal Crimes

also developed particular liability categories of omission liability for mili-
tary and civil leaders and senior figures within a power structure. The
basic condition is that they have been entrusted with superior authority
and a legitimate duty to act in order to prevent serious crimes by their
subordinates and to hold individuals responsible for criminal excesses.
Culpability and liability may thus arise when they have failed a reasona-
ble expectation to act with awareness of a real risk of serious crimes being
committed or being committed with impunity by their subordinates. Such
leaders are often distant from the crime scene, although not always. The
key point with respect to possible liability is, however, not the physical
presence or remoteness of the commander or civilian leader, but whether
the person in relation to his position undertook meaningful action at a
meaningful time to prevent the planning and execution of crimes by his
subordinates, or had put in place meaningful mechanisms for preventing
foreseeable crimes and for the punishment of subordinate planners and
perpetrators before or after the fact. This in essence is the criminal law

liability category of ‘command and superior responsibility’.%’

On the other hand, inaction without a legitimate duty to act is seem-
ingly the complete opposite of acting, and is also different from omission
because there is no external duty to act flowing from status, position, or
role within an organisation. Criminalisation of mere inaction fundamen-
tally contradicts the principle of conduct.

Only acts and omissions thus seem to be punishable. However, if a
person’s inaction is in line with a criminal plan, the inaction may need to
be considered not in isolation but in conjunction with earlier conduct, the
plan and its purpose, and mental elements. It is thus also possible to crim-
inalise instances of what we have termed qualified inaction without violat-
ing the principle of conduct. In some cases, such criminalisation would be
in full compliance with the legitimate aim of criminal law of preventing
and suppressing conduct that causes or increases social endangerment or
risk of harm.

For example, A hires B through an oral agreement to murder C. B
shall receive payment when C is dead; A shall in the meantime do nothing.
The criminal plan is executed. Following the initial agreement, the further
conduct of A with regard to the murder was seemingly just inaction, but

87 See, for example, Rome Statute, Article 28.
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he could still be held liable for joint perpetration, whether he pays B or
not, since his subsequent inaction was indeed part of the plan and the
murder was completed. In this case the required conduct element consists
of the oral agreement and its inclusion of A’s further inactivity as part of
the plan until the murder has been completed. Hence the planned inaction
in this case is clearly distinguishable from mere inaction, especially since
the agreement in this case was premised upon a further act, payment after
the fact. Put otherwise, innocent inactivity is different from criminal inac-
tivity. If it were not seen as different, A would only be liable for incite-
ment (instigation) or complicity to murder, and might — because of his
lack of further contribution to the murder — receive too lenient a punish-
ment. Correct labelling and attribution of liability is generally important
under the general theory of criminal law liability, and qualified inaction
linked to participation in crimes is in principle relevant to all forms of par-
ticipation.®

There might, however, exist a liability grey zone between mere in-
action and qualified inaction, what might also be termed ‘inaction plus’.
The cases we have in mind concern a social or contextual expectation that
a person will seek to prevent a crime from being committed even though
the person has no independent duty do so arising from profession, status,
or role. This is not about a general expectation that the innocent bystander
should always act like a hero and put his or her own life or freedom at
great risk for the sake of another human being. It might instead concern a
reasonable human expectation that one will aid a helpless or injured per-
son, especially if the bystander partly created the situation through his or
her own acts. For example, A and B choose to solve their disagreement
with a fight; A falls by accident against a stone and seriously injures his
head. If B understands the need for medical assistance immediately and is
able to call the emergency services but instead does nothing, B might be
liable for some offence, whether A dies or not. Even C, who then arrives
at the scene and finds A seriously injured, but also chooses to do nothing,
might be liable for an offence. Some criminalisation of a failure to assist a
person in serious need of help might be justified in order to reinforce val-
ues of human dignity and social solidarity, and does not by definition vio-
late the fundamental principles of criminal law liability.

8 See the discussion of various examples in Hallevy, 2012, pp. 178-84, supra note 3.
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The question of responsibility for bystanders may be particularly
relevant to the issue of punishable participation in universal crimes. As
pointed out by Botte-Kerrison, having large numbers of victims and per-
petrators inevitably also results in a large number of bystanders.®® She de-
fines bystanders for the purpose of her analysis not as innocent bystanders,
but rather as persons “who were aware that crimes were being committed
but chose not to react” and who, at the same time, “indirectly contributed
to their perpetration”.%’ Bystanders’ roles may range from deliberately
looking the other way to taking advantage of the situation.®* She mentions
as historical examples those who exploited vulnerable victims for the pur-
pose of gaining access to low-cost labour or who occupied housing vacat-
ed by victims of genocide during World War 11.2 The point is, further-
more, that bystanders participate in creating the social conditions for suc-
cessful mass crimes because their acts or lack of opposition are perceived
as approval by the perpetrators. In many situations mass crimes could not
have been committed on a large scale without the tacit approval and pas-
sivity of the bystanders.®® With respect to universal crimes, one potentially
interesting group of bystanders consists of the leaders of other states not
directly involved in crimes committed by a foreign government, as well as
leaders of international organisations and corporations, who were aware
that crimes were being committed but chose not to react within their pos-
sible range of actions and statements — and thus indirectly may have en-
couraged, condoned, or taken advantage of the situation.

However, the role of bystanders, and the possible ‘duty to rescue’,
have so far been “left outside the legal definition of international
crimes”.® On the other hand, a duty to rescue may in some circumstances
be close to liability by omission, or ‘commission by omission’, as dis-
cussed below. A possible solution advocated by Botte-Kerrison, therefore,

8  See Auriane Botte-Kerrison, “Responsibility for Bystanders in Mass Crimes: Towards a
Duty to Rescue in International Criminal Justice”, in International Criminal Law Review,
2017, vol. 17, no. 5, pp. 879-908, at p. 880.

% Ibid.

% Ibid.

9 Ibid.

9% See ibid., p. 881, with further reference to other authors.

9 See Laurel Fletcher, “From Indifference to Engagement: Bystanders and International

Criminal Justice”, in Michigan Journal of International Law, 2005, vol. 26, no. 4, pp.
1013-95, at p. 1016.
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is to implement the duty to rescue more forcefully at the domestic level of
criminal law in order to acknowledge the responsibility of the silent
crowd in the commission of crimes, and instead employ traditional liabil-
ity concepts such as command/superior responsibility and aiding and abet-
ting at the international level %

Even more interesting to ICL and our project, from a current legal
point of view, is the issue of whether a person with a certain status and
authority within a power structure might be liable for (qualified) inaction
while having knowledge of the crimes, even though he or she was posi-
tioned outside the relevant direct chain of command or did not have any
formal or explicit authority to act on the matter. In other words, this issue
concerns situations that fall outside omission liability under the category
of command and superior responsibility based upon a legitimate duty to
act. Nevertheless, persons entrusted with a certain status and authority
might be seen as taking a consenting part in crimes close to their own
field of operation when they choose inaction while still being able to exert
influence on the criminal acts. Such cases concern the possible liability
category within ICL termed ‘taking a consenting part’ in a power structure,
which to some extent was employed in the subsequent Nuremberg trials
based on Control Council Law No. 10 for the Allied-occupied zones of
Germany after World War 11.% This category may also be taken to consti-
tute a sui generis subcategory of accomplice liability or to form part of a
broader category of complicity possibly different from (only) aiding and
abetting.®” These persons are also bystanders who fit the definition pro-
vided by Botte-Kerrison, but with an additional status and authority that
increases their responsibility to the extent that their acts or omissions (in-

% See Botte-Kerrison, 2017, pp. 907-8, supra note 89.

% See Control Council Law No. 10, Article TI(2)(c), “took a consenting part therein” (WWw.
legal-tools.org/doc/ffda62/). For contrasting views on the application of this form of liabil-
ity, see Kevin Jon Heller, The Nuremberg Military Tribunals and the Origins of Interna-
tional Criminal Law, Oxford University Press, Oxford, 2012, p. 260: “Unlike the Pohl tri-
bunal, the Einsatzgruppen, Farben, and Ministries tribunals specifically viewed TCP as an
omission-based mode of participation. In their view, a defendant had taken a consenting
part in a crime if three conditions were satisfied: (1) he knew that a crime had been or was
going to be committed; (2) because of his authority, he was in a position to object to the
criminal activity; and (3) he nevertheless failed to object to it. TCP was thus broader than
command responsibility”.

97 See Section 2.2.3.3. See also Chapter 10, Section 10.6., and Appendix I.
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action) might constitute punishable participation under current ICL, or
ought to lex ferenda.

We shall now move on to the last issue of this section: in addition to
the material elements discussed so far, some crime descriptions may con-
tain specific mental elements as inherent components of the crime. For
instance, performing an act of negligent behaviour may not constitute
‘murder’ because the crime of murder requires intent within the relevant
criminal jurisdiction. This means that a certain mental element is neces-
sarily part of the crime description of ‘murder’ and thus falls under the
principle of conduct as well as being relevant to the principle of culpabil-
ity. Likewise, with respect to the crime of genocide, specific intent to de-
stroy a particular group of human beings is a necessary component of the
particular crime description of genocide. It is important to note, however,
that the crime description does not by itself determine or exclude criminal
law liability for participants who may not personally share the specific
intent. Whether shared specific intent is a requirement or not, notably with
respect to someone who aids, abets, or otherwise assists in the commis-
sion of genocide, must finally be determined by also employing other
fundamental principles, as well as interpreting the specific provisions
within the relevant criminal law subsystem. In ICL, with respect to geno-
cide, this issue is more important to accomplice liability than to commis-
sion liability, since specific intent is clearly required for conviction as a
perpetrator of genocide, while omission liability as command/superior
responsibility does not require that the commander share the specific in-
tent. With respect to aiding and abetting acts of genocide, the answer has
generally been that the accomplice does not have to share the specific in-
tent.%

In conclusion, liability for the act must essentially be attributable to
one person or several persons because of their concrete participation in
the crime event and the fulfilment of specific legal requirements in that
regard — recalling that such events, in the context of atrocity and ICL, of-
ten involve large criminal enterprises. This relationship between forms of
participation and criminal law liability, that is, conduct constituting pun-
ishable participation in universal crimes, is the main subject of this book.
The relationship is specifically embodied in the fundamental principle of

% See Chapter 7, Section 7.2.3.3.
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fair attribution of personal liability (see the fourth principle, Section
2.2.2.4. below). However, the principles of conduct and personal liability
are also closely related to the principle of culpability, as we will now see.

2.2.2.3.  Principle of Culpability (Mental Element and Defences)

The third fundamental principle is the principle of culpability. It is the
subjective expression of free choice (mens rea).*® The principle includes
situations where a person has not exercised a fully conscious free choice,
but where more careful conduct and specific other acts were possible
choices in the real world and were expected from the perspective of socie-
ty. The latter situations are often labelled with terms such as recklessness
and negligence that express a social judgment of the acts, which are dif-
ferent from a subjective exercise of a fully conscious free choice. In order
to recognise both main forms of culpability, the concept of culpability
seems more appropriate than ‘mental element’ as the general concept
within criminal law and ICL.*%° However, ‘mental element’ has become a
term of art in ICL, and for that reason we will use it as the generic term in
the empirical surveys.'%

There are both positive aspects (‘mental element’) and negative as-
pects to the principle of culpability, the latter represented by possible de-
fences (‘excuses’ and ‘justifications’):

The positive aspects are embodied in the mental elements of
the offense, the negative aspects in the general defenses.
Thus, for the imposition of criminal liability, an offense may
require a specific intent, which is a positive aspect (mental
element). When the individual is incapable of forming cul-
pability (doli incapax), owing to mental disease, very young

9 See Hallevy, 2012, p. 16 and also pp. 195200, supra note 3.

10 See, for example, Fletcher’s critique of the “old-fashioned division of the elements of
crime into physical and mental elements — plus defences”, a perspective underlying even
the Rome Statute, which (also) “uses the terms ‘mental element’ to translate mens rea as a
required state of culpability”. According to Fletcher, this is “the outmoded structure we
still find in French law, the Rome Statute, and the vast majority of the criminal legislation
around the world”. See George P. Fletcher, “The Theory of Criminal Liability and Interna-
tional Criminal Law”, in Journal of International Criminal Justice, 2012, vol. 10, no. 5, pp.
1029-44 (at p. 1037).

101 1t could also be argued that culpability without a subjective expression of free choice
(mens rea) is equivalent to ‘mental omission’, and that situations of mental omission (vari-
ations of negligence) quite naturally fall under the concept of ‘mental element’.
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age, lack of self-control, uncontrollable intoxication, etc., the
possibility of imposing criminal liability is negated because
of subjective reasons related to the negative aspects.'%

Without any kind of culpability, criminal law liability is not justi-
fied. Culpability presupposes at the very least a real possibility of an al-
ternative choice of conduct for the individual concerned. It is noteworthy
that this requirement applies to all those who make some punishable con-
tribution to a crime, not only to the direct perpetrator. If such a real possi-
bility does not exist in the real world, the principle of culpability prohibits
criminal law liability (negative aspects). If it does exist, the principle of
culpability allows for criminal liability if the individual has acted with the
required level of culpability as determined by the general principles of
criminal law liability and the applicable specific provision within the rele-
vant subsystem of criminal law (positive aspects).

As pointed out by Hallevy in the quotation above, the negative as-
pects concern the general defences of criminal law liability (excuses and
justifications). If the person is unable to make an informed choice of con-
duct due to serious internal circumstances beyond his control — mental
incapacity — he might be excused. Mental incapacity may stem from un-
derdeveloped or diminished mental capacity because of mental illness,
brain damage, or other conditions that seriously impair normal abilities of
cognition and volition, including temporary impairment such as lack of
mental orientation or consciousness. The underlying causes may relate to
young age, congenital mental limitations, exposure to stressful situations,
brain damage caused by accidents or violence, irresponsible use of alco-
hol or drugs, or a combination of such conditions. (Circumstances are not
considered beyond a person’s control if he chooses to lose or weaken his
control, typically by voluntarily using alcohol or drugs with such well-
known effects.)

If the person, on the other hand, is unwilling to choose another kind
of conduct due to the existence of serious external circumstances beyond
his control, his action might still be justified. Such situational or mental
emergency concerns an especially stressful situation for the individual,
producing a state of mind that may justify his otherwise criminal act or at
least justify his choice of conduct under the circumstances. Such a situa-

102 See Hallevy, 2012, p. 16, supra note 3.
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tion might entail severe coercion, or some other circumstance that serious-
ly threatens life or health. In this scenario the alternative choice of action
may, in reality, be severely limited — making it unreasonable of society to
demand such alternative action by means of criminal law liability — or the
stressful situation may make it difficult for the person to act with full
awareness of the consequences or the alternative options available. It
would therefore be unreasonable to hold the person criminally liable for
his acts. The imminence of serious harm or a potential threat to survival is
a case in point, including in situations where an otherwise criminal act in
self-defence is necessary in order to protect oneself or another person
from an unlawful attack.

Self-defence, however, has another, parallel justification as well,
apart from the state of mind of the individual actor: namely, that self-
defence is also recognised — at least to some extent — as constituting an
element of objective law enforcement. This is so when other law en-
forcement mechanisms are missing or not available for the purpose of
countering the initial unlawful attack, an imminent use of force against the
actor or another potential victim of violence, or a threat to unlawful de-
struction of property or means essential to their survival. Self-defence
usually requires that the defensive act be proportionate to the degree of
danger to the actor or to the other person or interest protected.'® Recogni-
tion of the possible existence of such human emergencies (and possible
lack of available effective social law enforcement mechanisms) normally
constitutes a humane and necessary part of a well-defined general theory
of criminal law liability in accordance with experiences of human nature
as well as human conditions in the real world.

Without going into detail here, there are three main forms of the
positive aspect of culpability, that is, the mental element in a broad sense.
These are (1) mens rea culpability; (2) negligence culpability (serious or
simple); and (3) strict liability. Mens rea culpability comprises several
subcategories, typically including specific intent, or dolus directus of the

108 This requirement has not always been consented to in domestic criminal law theory and
practice, because it has been argued that self-defence is a means to prevent wrongdoing in
the first place, and that to require proportionate self-defence undermines its effectiveness
as a law enforcement mechanism. However, current ICL recognises that acts of self-
defence must be restrained as well, and thus requires acts in self-defence to be proportion-
ate to the degree of danger; see Rome Statute, Article 31(1)(c).
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first degree; intent (regular intent), or dolus directus of the second degree;
dolus eventualis; recklessness (a borderline subcategory); awareness; and
knowledge. For some practical criminal law purposes, several of the cate-
gories might be combined with respect to certain crimes (typically aware-
ness/knowledge and intent). The different forms represent different levels
of cognition and volition. Volition is most strongly present in dolus direc-
tus of the first degree, that is, when the aim and object of the act is to
bring about an unlawful consequence, even if the chance of the desired
result is small.

Mens rea requires that the offender be positively aware of the factu-
al reality, including probable consequences of his conduct. Negligence, on
the other hand, is cognitive omission (unawareness or insufficient aware-
ness of factual reality) when the offender had a duty to act with care and
to be aware of the possible consequences of his acts. Strict liability pro-
vides for a rebuttable legal presumption of negligence, based on the factu-
al situation alone. For example, the speed limit is 50 km per hour and per-
son A exceeds 80; he is thus liable for a criminal offence because of the
unacceptable risk created in such situations. It may require something
special to rebut such a legal presumption of negligence: for example, a
combination of decreased risk (say, because traffic was light at the time)
and a good cause (he was driving an injured person to hospital). Taken
together, these might provide a special cause for not noticing the speed
limit, as well as provide a possible justification for breaking it.

Hence the positive aspect of culpability in criminal law concerns
the concrete involvement of the human mind in the commission of (and
participation in) the offence. Better scientific understanding of how the
human mind and body work and interact may help explain human behav-
iour from a biological, medical, and social point of view, and hence may
also be potentially important for improved assessment of culpability and
criminal law liability in general.1®* However, when the supra-principle of

104 Criminal law experts have long recognised that more scientific knowledge on these themes
is required, along with a better understanding of the social causes of criminality, in order to
intervene more effectively against criminality. Those studying this problem include, among
others, the International Association of Penal Law (IAPL/AIDP), founded in 1924 as the
successor to the International Union on Penal Law, which was founded in 1889 by, among
others, Franz von Liszt. The IAPL has devoted much of its activity to problems of interna-
tional criminal law and the responsibility of authors of internationally committed crimes.
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criminal law liability is determined to be free choice, and not philosophi-
cal determinism,'® human beings are generally presumed to be able to
choose their behaviour within their physical, mental, and external con-
straints. % If this foundational legal presumption were to be considered
scientifically unsustainable, the general theory of criminal law liability
would also have to be reconsidered. In the meantime, the rule of law, in-
cluding criminal law liability, is in general and for good common-sense
reasons based on the principle of free choice, and in this book we shall
leave it at that.

Culpability based on free choice exhibits two different but related
features: cognition and volition.*%

Cognition is the individual’s awareness, knowledge, and/or deeper
understanding of the factual reality. The concept may also denote the
mental process of acquiring knowledge and understanding through
thought, experience, and senses, encompassing elements such as attention,
memory, judgment, evaluation, reasoning, problem solving, and decision
making. Awareness, knowledge, and understanding are in this respect
synonymous. Although they may point to different degrees of cognition,
they all concern information, data, and understanding of facts in the phys-
ical world and the common conceptual world of human beings in society,
from the past to the present.!®® The performance and circumstance com-

See “History of the International Association of Penal Law” (available on International As-
sociation of Penal Law web site ).

105 Determinism is a philosophical position that stipulates that for every event there exist con-
ditions that could cause no other events. It might be applied to all or more specific areas of
science. When applied to the conduct of human beings, causal determinism is the opposite
of freedom of choice.

106 This does not mean that choices are easy to track scientifically, or that human choices can-
not be part of complicated biological, emotional, psychological, and logical ‘systems’ that
influence choice through inherited and developed steering mechanisms that may be differ-
ent in different individuals. It might also be that such mechanisms are, or could be envis-
aged as, split into two different systems, one for ‘fast’ reasoning and decisions and the oth-
er for ‘slow’ reasoning and decisions; the first of these works almost automatically and
hardly involves conscious choice, while the second makes it possible to consider and re-
consider a range of possible factors before a choice is finally made. A well-known exposi-
tion of the two-system theory is Daniel Kahneman, Thinking Fast and Slow, Farrar, Straus
and Giroux, New York, 2011.

107 In the same vein, see Hallevy, 2012, p. 196, supra note 3.
108 See similarly Hallevy, ibid.
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ponents of conduct exist in the present when a person is committing a
crime. As long as the person is aware of his own acts and the relevant cir-
cumstance, the precondition for criminal law liability is fulfilled. A conse-
quence in criminal law occurs in the future, from the same perspective,
but the possibility of its occurrence is closely tied to the mindset and acts
of the perpetrator (and possible other participants). While prophecy skills
are not required for criminal law liability,'® this closeness makes it legit-
imate to punish the perpetrator for crimes that require a certain conse-
quence.

For example: A aims a gun at B while they are walking together in
the woods, and A pulls the trigger. A is aware of his performance and the
circumstance in the present (that B is a human being and not some animal
A is hunting), and he is aware of the possibility of B’s death in the future
as a result of his conduct. The causal connection between conduct and
result is also clear: B dies as a consequence of the bullet fired by A. A'is
thus liable for murder.'1°

\olition concerns the will or willpower of a person, that is, what the
individual wishes to happen and thus the purpose of his act. It is also a
cognitive process, but with the focus on committing to a course of action
and purposive striving, and as such it is recognised as one of the primary
human psychological functions. Volition is relevant in different ways.
Without any degree of volition, a person cannot be liable for participation
in mens rea offences. The legal problem with the notion of volition is that
it is not subject to objective factual reality. Cognition is to some extent
subject to factual reality, because it might at least be objectively estab-
lished which kind of information and sometimes knowledge a person had
when acting. This raises the question as to whether will, or volition, is a
helpful concept, especially since the underlying notions are impossible or
difficult to observe or even explain scientifically. The phenomenon seems
to derive from psychological processes in the human mind, which pre-
sumably involve interactions between emotions, interests, values, external
pressures, and internalised social norms, as well as knowledge of the sub-
ject matter and some degree of reflection back and forth, leading finally to
a decision to act or refrain from acting in a certain way.

109 1bid.
110 The example is taken from Hallevy, ibid., pp. 196-97, although a bit modified.
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The problem is that all kinds of human acts are linked to volition in
this sense, and this makes volition difficult to use for the purpose of dis-
tinguishing between different acts. A possible solution, as Hallevy points
out, is to recognise that “volition is not binary because there are different
levels of will”.*! The main categories are, however, positive will (A
wants X), neutral will (A is indifferent to X), and negative will (A does
not want X). And although volition is not subject to factual reality, voli-
tion might still be inferred from the conduct and common knowledge of
human behaviour and the human mind, and maybe from specific
knowledge about the particular person. Often cognitive and volitional as-
pects are combined to form the mental elements, typically with respect to
crimes that require a particular purpose or specific intent.

The Rome Statute deals with both main aspects of the culpability
principle. Article 30(1) sets forth the general rule on the mental element,
requiring that the material elements of a crime within the jurisdiction of
the ICC be committed with ‘intent’ and ‘knowledge’ — in other words, a
mens rea standard must be met:

Unless otherwise provided, a person shall be criminally re-
sponsible and liable for punishment for a crime within the ju-
risdiction of the Court only if the material elements are
committed with intent and knowledge.

These concepts are further defined in Article 30(2) on intent (in-
cluding both cognition and volition)*'? and Article 30(3) on knowledge/
awareness (cognition),™? with some overlap.!* Briefly, however, it can be
pointed out that while a discussion of various types of mens rea in ICL

11 bid., p. 196.

112 Rome Statute, Article 30(2), states that “a person has intent where: (a) [in] relation to con-
duct, that person means to engage in the conduct; (b) [in] relation to a consequence, that
person means to cause that consequence or is aware that it will occur in the ordinary

course of events”.

113 Rome Statute, Article 30(3), states that “*knowledge’ means awareness that a circumstance

exists or a consequence will occur in the ordinary course of events”.

‘Intent’ in relation to a consequence and ‘knowledge’ in relation to a consequence are both
(partly) defined with reference to awareness that a consequence “will occur in the ordinary
course of events”; see Rome Statute, Articles 30(2)(b) and 30(3). Only ‘intent’ concerns
will (volition), that is, that a person means to engage in conduct (performance) or means to
cause a consequence, while ‘knowledge’ (awareness) of a circumstance is required, and
sufficient.

114
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has taken place at the ICC in several cases before the court, the ICC has
essentially limited the general forms of culpability with respect to crime
descriptions entailing a certain consequence to two types: (1) when the
consequence of the relevant conduct was meant to occur (dolus directus of
the first degree), and (2) when the consequences of the relevant conduct
were almost certain to follow (a strict version of dolus directus of the sec-
ond degree). Thus, dolus eventualis and recklessness have been ruled out
as relevant general concepts.!!®

Article 32 on mistake of fact and mistake of law also concerns the
mental element insofar as these concepts negate the mental element re-
quired by law. In these cases, there is a concrete, relevant cognition defect.
Article 26 on exclusion of jurisdiction over persons under eighteen, Arti-
cle 31(1)(2)(a) on mental disease or defect, and Article 31(1)(b) on intoxi-
cation all concern various issues of mental incapacity relating to the nega-
tive aspect of culpability.

2.2.2.4.  Principle of Fair Attribution of Personal Liability

The fourth and final fundamental principle of criminal law liability is the
principle of fair attribution of personal liability.**® The principle naturally
concerns individual human beings (natural persons), but may apply to ju-
ridical persons/entities as well, for example corporations; see Section
2.2.3.4. below.!” The remainder of this section only uses language rele-
vant to liability for natural persons.

Because the imposition of criminal liability requires freedom of
choice on the part of the individual, it must be that particular individual
who has exercised free choice.*® No individual is criminally responsible
solely for the free choice of another person.''® From this point of depar-

115 See the principled discussion in ICC, Pre-Trial Chamber I, Situation in the Central Afri-
can Republic, Prosecutor v. Jean-Pierre Bemba Gombo, Decision Pursuant to Article
61(7)(a) and (b) of the Rome Statute on the Charges of the Prosecutor Against Jean-Pierre
Bemba Gombo, ICC-01/05-01/08, 15 June 2009 (www.legal-tools.org/doc/07965c/).

116 For points of departures, see Hallevy, 2012, pp. 16-23 (using the terms ‘fundamental prin-
ciple of personal liability’ or ‘principle of personal liability’, supra note 3.

17 Although negotiations on the Rome Statute discussed whether to include juridical entity
liability for corporations, it was concluded that personal liability under the Rome Statute
should be limited to natural persons; see Rome Statute, Article 25(1).

118 Hallevy, 2012, p. 16, supra note 3.

119 bid.
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ture it can be derived that, for instance, spouses or children cannot be held
responsible for the free choice of their husbands, wives, or parents to
commit a crime. Nor can any other person, regardless of the potential pre-
ventive or other social effects that might be achieved by also punishing
persons related to or under the care of an offender. A contrary judicial
practice is sometimes referred to as guilt by association. Regimes that re-
sort to such methods act not in accordance with the rule of law but under
the arbitrary rule of man, where the aims justify the means; punishments
for acts labelled crimes are then no more than a capricious abuse of power
and cannot be justified as being part of criminal law as ‘law’.

The principle of fair attribution of personal liability, however, per-
mits criminal law liability not only for the physical executor of the crime
(for instance, person A, who with intent stabbed B to death and thus
committed murder), but also for others who exercised their freedom of
choice to participate in a criminal plan or enterprise (for example, to mur-
der person B). This makes it possible to attribute criminal liability to per-
sons other than the principal perpetrator for the exact roles they played in
carrying out the offence.'?

The fundamental principles must apply to their respective contribu-
tions to the crime: the legality principle (to the extent it is applicable), the
principle of conduct, and the principle of culpability. However, measuring
the effect of a contribution in factual and legal terms might be more diffi-
cult — and may require additional secondary principles and more specific
liability rules — when several persons, or a large number of people, partic-
ipate in a criminal enterprise, as compared to the acts of a single person
and groups of participants in common crimes. Many issues become nor-
matively as well as factually more complex, typically those concerned
with attributing responsibility to persons and different groups of actors
who contribute to or facilitate criminal enterprises far removed from the
crime scenes. Equally complex are certain issues of causation and particu-
lar forms of omissions (command and superior responsibility), atrocity
speech (for instance, incitement to universal crimes), and psychological
influence over actors within a power structure (for example, whether a
person may incur accomplice liability for taking a consenting part without
action or for encouragement/abetting through mere inaction or silence).

120 1pid., p. 20.
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While the fundamental principles must be respected even when the
social context is different, the liability issues relating to large-scale uni-
versal crimes may need continuous and principled rethinking, particularly
in these highly charged situations. The application of each of the three
fundamental principles mentioned above has thus quite naturally caused
substantial debate within ICL discourse on fair attribution of criminal lia-
bility, and some confusion as well — and probably none more than the le-
gality principle.t?!

The principle of legality requires in general that the law — the pro-
hibited act — be known or foreseeable to the individual when he makes the
choice to act contrary to the law. If the criminal nature of an act is not
foreseeable, and thus criminal law liability for its commission would con-
tradict the legality principle, criminal law liability for any kind of partici-
pation in the act would also be ruled out. But if the criminal nature of the
act is sufficiently foreseeable, then it is also foreseeable that informed par-
ticipation in the completed act will be unlawful. For example, it is fore-
seeable that sexual intercourse without consent of the other person is pro-
hibited and criminalised as rape, so informed participation in the rape of
another person is unlawful as well. If a person exercises his freedom of
choice to take part in or support a criminal enterprise with the aim of rape,
and the crime is committed, he should be no more and no less protected
by the legality principle than the one who physically commits the rape.

However, if the crime is not completed, perhaps because the target
victim cannot be found or escapes before rape can be committed, it is not
obvious that incomplete acts at the planning and preparation stages are
punishable. For that to be the case, the incomplete acts must, in accord-
ance with the legality principle, be made punishable as inchoate (incom-
plete) crimes, with a separate specific crime description, or through a gen-
eral crime description of the particular forms of inchoate acts that are pun-
ishable for certain crimes (or classes of crimes) — for example, attempt to
commit genocide, crimes against humanity, and war crimes.'??

In other words, it is necessary and justifiable to draw a line between
the ‘crime’ — the proscribed act that falls under the legality principle, in-

121 For different positions, see Chapter 4, Section 4.3.7. and Chapter 6, Section 6.2.2.4.

122 gee, for example, Rome Statute, Article 25(3)(f), criminalising in general attempts to
commit crimes within the jurisdiction of the court.
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cluding ‘inchoate’ crimes — and ‘attribution’ of (derivative) liability for
different forms of participation in a completed crime. Aksenova under-
scores the latter distinction in her recent book on complicity in ICL,*2
with particular reference to points made earlier by Fletcher. As Fletcher
points out, the question of wrongdoing is dealt with under primary legal
norms, prohibiting or requiring particular acts, while the question of at-
tribution is resolved under an entirely distinct set of norms. These latter
norms, notably, “are directed not to the class of potential violators, but to
judges and jurors charged with the task of assessing whether individuals
are liable for their wrongful acts”.*?* These norms, we shall argue in dif-
ferent parts of this book, are constituted at the theoretical level through
secondary derivative principles at the third level of the general theory, and
at the practical (fourth) level through more or less well-formulated and
specific written rules as well as principles developed in the jurisprudence
of the various subsystems of criminal law.

It is our view that the different set of norms referred to by Fletcher
belong to different fundamental principles: on one hand, the legality prin-
ciple (crime description), and on the other hand the principles of conduct,
culpability, and personal liability (attribution), although with the im-
portant caveat that liability for inchoate crimes requires distinct criminali-
sation in compliance with the legality principle. This does not imply,
however, that personal liability can be attributed freely by prosecutors and
courts. There are two other limitations as well. First, general human rights
principles set an absolute limit on the material scope of lawful criminali-
sation. Second, general principles of a broader rule of law character, in-
cluding due process or fairness in criminal law proceedings and trials (fair
trial), require that norms of attribution be formulated and expressed in
statutes or at least in the judgment attributing criminal law liability for a
certain kind of contribution to the crime, with respect to both material
conduct elements and mental culpability elements. This feature forms part
of the general theory of criminal law liability. Hence the concept of deriv-
ative criminal liability needs to be analysed with care, as discussed further
below in Section 2.2.3.5.

123 Aksenova, 2016, p. 18, see supra note 12.
124 George P. Fletcher, Rethinking Criminal Law, Little, Brown, Boston, 1978, pp. 491-92.
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Finally, the fundamental principle of fair attribution of personal lia-
bility, as applicable under the rule of law and in compliance with funda-
mental human rights, also includes the idea and implied principle of fair
labelling.'?® Both aspects of fair attribution mean essentially that liability
and punishment must reflect the nature, role, and actual contribution as
well as culpability of the accused, taking into account the mode and de-
gree of participation and the gravity of the crimes committed. Thus, there
is a need for secondary principles concerned with fair attribution of per-
sonal liability, which provides for more precise classifications of different
forms of criminal law liability in addition to fair labelling of the criminal
offence (substantive crime) itself.1%® Only then would a general theory of
criminal law liability ultimately be able to guide and provide for fair at-
tribution of liability at the operational fourth level of the general theory.

2.2.2.5. Linkage of the Fundamental Principles and the Next Levels
of the General Theory

Before leaving the fundamental principles for now, we find it useful to
make two additional comments.

First, we would remind readers that this book is basically concerned
with personal liability within the context of criminal law liability more
generally, and especially within ICL. Hence at the next levels of the gen-
eral theory, our main focus will be on further principles and rules relating

125 The function of the principle of fair labelling is “to ensure that the label describing crimi-
nal conduct accurately reflects its wrongfulness and its severity”, according to David
Nersessian. He claims that the principle of fair labelling, broadly stated, “requires offenses
to fairly represent both the injury at issue and the offender’s wrongdoing (what he did and
what he meant to do). Although not an element of any offense, it nevertheless is a funda-
mental principle of criminal justice. Its premise is that ‘justice not only must be done, but
must be seen to be done’” (italics in original). David Nersessian, “Comparative Approach-
es to Punishing Hate: The Intersection of Genocide and Crimes against Humanity”, in
Stanford Journal of International Law, vol. 43, 2007, pp. 221-64, at p. 255.

126 See, for example, ibid., discussing what would be fair labelling of the intended destruction
of political groups as a crime under international law. See also Douglas Guilfoyle, Interna-
tional Criminal Law, Oxford University Press, Oxford, 2016, p. 318: “The correct label for
an offence should sum up the crime committed. Relevant considerations will include: the
interests affected (for example, harm to people or harm to property), ‘the gravity of the
harm’, and the mental state of the perpetrator”. This statement is applicable to fair labelling
with respect to the criminal offence itself and to labelling with respect to forms of partici-
pation. Hence Guilfoyle frequently employs the term in his chapter on modes of participa-
tion.
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to (derivative) liability and attribution of liability for participation in uni-
versal crimes, as also conveyed through the title of the book and the con-
cept of ‘punishable participation’. In other words, our main point is the
relationship between the particular fundamental principle of personal lia-
bility and the next levels. This means, for instance, that a more in-depth
analysis of the principle of culpability is not undertaken in this book.
However, the mental elements of personal liability norms fall clearly
within the ambit of the book, and will be analysed and discussed.

Second, we seek to provide an initial understanding of what the
next two levels of the general theory are, and how they are connected to
each other and to the principle of personal liability, before we elaborate in
more detail on the theoretical aspects in the following section (2.2.3.).

In addition to the supra-principle and the fundamental principles,
the other main components of the general theory of personal criminal law
liability are the secondary principles (third level) and the specific legal
provisions (fourth level). The theory is meant to be without exceptions:

From each of the four fundamental principles derive four
secondary principles, which form a concrete and specific
template for the application of the fundamental principles.
From each of the secondary principles derive specific legal
provisions, which are the applications of the secondary prin-
ciples. The legal provisions represent concrete rules of impo-
sition of criminal liability upon individuals. [...] There are
no exceptions to the general theory of criminal law, not in its
structure and not in its content.?’

We have one reservation with respect to Hallevy’s proposition here:
in our view, the specific legal provisions (we generally prefer to use the
term ‘specific legal rules’) at the fourth level of the general theory are not
derived from the secondary principles. What is derived from the second-
ary principles is instead further theoretical and analytical categories and
subcategories of liability for participation, what Hallevy later in his book
terms the ‘typology’ of derivative criminal law. The specific legal rules —
the legal rules on criminalisation and attribution of specific forms or
modes of liability at the fourth level — are thus not theoretically derived
from theoretical and analytical concepts; rather, they are enacted or de-

127 Hallevy, 2012, p. 16, see supra note 3.
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termined and implemented by state actors such as legislators and judges,
or other authorised representatives within actually existing and operation-
al subsystems of criminal law, preferably in full compliance with the gen-
eral theory of criminal law liability, including the secondary principles.
When this important correction is kept in mind, Hallevy’s statement quot-
ed above becomes, in our opinion, more consistent with other parts of his
own book.

The four secondary liability principles express the applicability of
the principle of personal liability for the imposition of criminal liability
basically in line with a scheme presented by Hallevy,*?® but we would like
to also add another (‘class”) perspective on the formation as well, marked
by the arrows:

Formation of Secondary Liability Principles and Classes of Li-
ability

Principle of partial participation — class of inchoate liability
Principle of direct participation — class of commission liability
Principle of indirect participation — class of accomplice liability
Principle of juridical entity participation — all three classes relevant

Each of these four principles is discussed below in Section 2.2.3.,
where the more specified derivative principles are also presented and dis-
cussed. The secondary principles, we assert, represent classes of possible
punishable participation and personal liability at the highest level of gen-
erality. The principle of partial participation represents or implies inchoate
liability, which we shall refer to as the class of inchoate liability; the prin-
ciple of direct participation represents or implies the class of commission
liability; while the principle of indirect participation represents or implies
the class of accomplice liability. The principle of juridical entity participa-
tion is different: it cuts across the other principles and classes in the sense
that all the other principles/classes might be relevant to juridical entity
participation as well as to individual liability. So far, juridical entity par-
ticipation has not been criminalised as such within ICL, nor has this liabil-
ity class in its derivative forms been attributed lex lata to relevant entities
within any particular ICL subsystem at the fourth level of the general lia-

128 |bid., pp. 17-18. A slight difference is that we prefer to use ‘principle of juridical entity

participation’ instead of Hallevy’s ‘principle of legal participation’.
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bility theory — for instance, under the Rome Statute. The possible content
of juridical entity participation is sketched out below in Section 2.2.3.4.,
while the legal status of juridical entity participation under customary in-
ternational law is discussed in Chapter 4, Section 4.3.7.

The derivative principles represent and imply possible further theo-
retical categories and subcategories of punishable participation and per-
sonal liability, still at the theoretical third level of the theory. As men-
tioned, the modes are being located at the practical (operational) fourth
level of the general theory, where the specific legal rules are created in
legislation or in court statutes and even in case law.

For example, within ICL, ‘joint perpetration’ is a category within
the class of direct participation (leading to possible commission liability),
while joint criminal enterprise is a further theoretical subcategory and a
possible mode of participation lex lata, for instance, within the ICL sub-
systems of the ICTY and the ICTR, and possibly within the Rome Statute
of the ICC as well. Subcategories of JCE are also possible, both theoreti-
cally and practically, in the forms of JCE I, JCE Il, and JCE 111.}*° The
outline below may illustrate the general scheme and how the third and
fourth levels are linked together within our proposed general theory of
criminal law liability, through an example, modelled on JCE liability that
might be derived from commission liability — as was actually done in IC-
TY jurisprudence for the first time in the famous Tadi¢ case. The main
point here is not, however, whether such a linkage can be proven to have
been established in legal practice, but rather how the linkage is perceived
from a theoretical point of view.

Linkage of the Third and Fourth Levels of the General Theory of
Personal Liability
e Third-level secondary principles:

e Class (for example, direct participation/commission liability)
o Derived category under the class of direct participation
(for instance, joint perpetration)

129 The point here is just to explain the theoretical framework, not to determine or express any
particular legal opinion as to whether, for instance, JCE is or is not a current lawful mode
of participation under customary international law, or should be considered so in a lex lata
or lex ferenda perspective, for example, under the Rome Statute, Article 25(3)(a) or (d).
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= JCE as a derivative subcategory of commis-
sion, joint perpetration, accomplice liability, or

a combination thereof
— JCE I, I, and Il as further derivative

forms of JCE

e Fourth-level specific legal rules:

e Commission (example: ICTY Article 7(1) — “committed”)
o Derived category: joint perpetration
= JCE as a specific subcategory of commission
liability
— JCE I, Il, and 11l as modes of liability
under JCE

All four levels of the general structure presented above are relevant
to our project, including the specific legal rules and how they are being
applied in practice. Such specific legal rules at the fourth level of the theo-
ry of criminal law liability within ICL are represented by, for example,
Rome Statute Articles 25 and 28 on personal liability and modes of partic-
ipation.®* In this book we will use the term mode of liability only for
forms of liability at the fourth level, that is, forms of liability clarified or
at least presumed lex lata, and possible modes lex lata in the future dis-
cussed within a perspective lex ferenda. It should be noted in this regard,
however, that the specific written provisions included in, for example, the
statutes of a particular tribunal, or some of them, may not be complete
expressions of proper modes that contain or set forth all the necessary and
sufficient conditions for their application in actual cases. To the contrary,
mode descriptions in court statutes may have been no more than briefly
enumerated in the statutes of international criminal tribunals, without the
inclusion of specified material and mental conditions for their applicabil-
ity. The Rome Statute of the ICC is the most complete international court
statute in this regard; but even here, text on some of the modes is lacking
a great deal with respect to information on the material and mental ele-
ments that are required. This means that the content of the applicable
mode has had to be further defined and discussed and determined in the
jurisprudence — eventually by the judges — simultaneously with its first-
time application in a concrete case. The most famous example is probably

130 See also Chapter 1, Section 1.2.4., presenting in particular Rome Statute, Article 25.
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the discussion and application of JCE liability in the Tadi¢ case at the IC-
TY, taking the mode and concept of commission in the ICTY Statute as a
point of departure.

It should further be noted that Hallevy’s general theory of criminal
law liability is developed more through deductive reasoning than through
empirical studies and induction, although its structure and formation is
also inductive in the sense that it has taken into account current trends in
domestic criminal law in several countries.’®! As we have already pointed
out, the theory is only useful in societies that adhere to the rule of law.
With this limitation, the general theory presented by Hallevy may predict
not only future prevailing trends in jurisprudence but also future forms of
personal liability, that is, at the level of new legal provisions and more
developed determination of content. In our opinion, the core of the gen-
eral theory of criminal law liability is convincing and useful for the pur-
pose of this book on ICL personal liability. Hence our theory is indebted
to and builds upon the general theory of criminal law liability as presented
and outlined by Hallevy, with some modifications. ICL, which is a sui
generis field of criminal law, as well as a sui generis field of public inter-
national law, may, however, need some further adaptation. The most im-
portant modifications for the purpose of a general theory of punishable
participation in universal crimes concern the third and fourth levels of the
model, or, arguably, the linkages or intersection between the third and
fourth levels, represented by the derivative principles and typology of de-
rivative criminal liability.

We would like to highlight two points at this stage. First, the hierar-
chical structure of the general theory invites and in fact demands an at-
tempt to discuss different issues of criminal law liability at the appropriate
level of the structure. This is important to note with respect to criminal
law liability in ICL, which is a relatively new legal field of criminal law
jurisprudence and research, albeit one that has lately been flourishing. For
instance, it may lead to some confusion in the future framing of interna-
tional court statutes, in scholarly works, and in jurisprudence if discus-
sions of the specific legal rules within the various subsystems of ICL at
the fourth level lex lata are not kept sufficiently apart, theoretically and
analytically, from the secondary principles and derivative principles of

181 See Hallevy 2012, p. 267, supra note 3.
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personal liability of a lex ferenda and analytical nature at the third level.*?
What we have in mind, in particular, is the distinction between a typology
of derivative, normative categories (for instance, attempt, joint perpetra-
tion, incitement, and complicity) and further subcategories at the level of
criminal law liability principles, and the modes of participation as appli-
cable legal rules based on the specific provision within a particular crimi-
nal law subsystem at the fourth level. For example, while we shall argue
in this book that 12 relevant, derivative categories of a lex ferenda nature
might usefully be identified within ICL, the modes lex lata must be more
specifically identified within a particular subsystem, such as the Rome
Statute of the ICC.

Second, a proper scientific theory of criminal law liability is needed
also for the purpose of lex ferenda considerations at the intersection of the
third and fourth levels, especially on the assessment of current and possi-
ble future forms of criminal law liability in the specific provisions.

Hence the scientific model we take as a starting point, and seek to
apply and develop further with respect to ICL, is useful not only for mak-
ing ‘predictions’ in a narrow results-oriented manner, but also — and espe-
cially — for assessment of current provisions, and of whether new provi-
sions or proposals are in line with a proper general theory of ICL liability
or not. Thus, if a new additional subsystem of ICL, or a national jurisdic-
tion, in the future were to consider applying current forms of ICL liability
and attribution, for example, those that can be extracted from the Rome
Statute, or to consider alternative forms that would also be lawful and in
compliance with the general theory of criminal law liability, the matrix to
be set forth and explored in this book would stipulate the general possibil-
ities and limitations.!3 This requires, in our opinion, a minimum of sub-
stantial empirical knowledge as well, which we will seek to provide
throughout large parts of this book, starting in Chapter 3. First, however,

132 Awareness of the level of generality is important when discussing other aspects of ICL as
well, such as the question of which and how many ‘international crimes’ and universal
crimes can be identified as being part of current ICL. See the first book of this series,
Einarsen, 2012, pp. 221-25 (“Different Levels of Generality of Definitions of International
Crimes”), supra note 6.

133 Compare Hallevy, 2012, p. 268, see supra note 3, aimed at domestic criminal law
generally.
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we shall continue at the theoretical level, turning to the secondary princi-
ples of criminal law liability.

2.2.3. Third Level: Secondary Principles of Personal Liability
2.2.3.1. Partial Participation and the Class of Inchoate Liability

The principle of partial participation relates to the (possible) imposition of
criminal liability at the various phases of the attempted commission of the
offence.® These sequences, as a matter of principle, always include the
following four phases if the crime is completed and more than one person
participates, although the exact labelling might vary:

Formation of Partial Participation before Execution

1) ldea phase (initial mental plan contemplating the proscribed con-
duct)

2) Planning phase (planning, preparation, initiation, incitement, order-
ing before the attempt phase)

3) Attempt phase

The fourth phase of a criminal activity, execution, concerns the suc-
cessful completion of the crime, but in this section our focus is on the ear-
lier phases, which are also relevant to our study when the crime is not ac-
tually completed.

In some cases, the time span between the idea phase, contemplating
the proscribed conduct (what Hallevy terms the early plan), and the sub-
sequent phases including execution is very short, maybe only a split sec-
ond, while in other cases the planning and preparation stage might last for
several years. Attempt is the stage or phase immediately before comple-
tion of the crime, when concrete and significant steps are taken in the
physical world towards execution. The attempt may result in completion,
but sometimes it does not because of circumstances independent of the
intention of the executor.*® For example, murder has been contemplated
and planned, a gun is pointed towards the victim and the trigger is pulled,
but the bullet misses the target. Had the attempt been successful, the crime

134 Ibid., p. 18.

135 Under the Rome Statute, Article 25(3)(f), criminal liability for attempt is applicable when a
person attempts to commit a crime within the jurisdiction of the court, namely, “by taking
action that commences its execution by means of a substantial step, but the crime does not
occur because of circumstances independent of the person’s intentions”.
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would have been completed. Perhaps, however, the trigger is pulled again
and this time the bullet Kills the victim. The second attempt is successful,
and the crime is completed.

Only the very first of the four phases above, namely the initial idea
phase, when someone contemplates committing or contributing to a crim-
inal act, cannot possibly be criminalised under the general theory of crim-
inal law liability — the reason being, as explained earlier, that a thought in
itself is not criminal.’®® At least some minimum conduct is required as
well under the fundamental principle of conduct.™®” For the same reason,
even the most detailed mental planning and mental preparation of a crimi-
nal act cannot lawfully be criminalised in a state aspiring to the rule of law.
If the mental planning and preparation is accompanied by conduct, that is,
objective acts in the physical world, criminalisation of such partial partic-
ipation might be justified because of the social endangerment posed by
the particular kind of criminal acts being planned and prepared.

For instance, if a person mentally plans a terrorist act, and then
takes concrete steps by collecting maps, schedules, and other information,
and purchases ingredients and devices for making a bomb — actions that
are not unlawful in themselves — the person has objectively expressed free
choice by taking necessary although still insufficient steps towards com-
pletion of the mental plan. Similarly, if a person takes concrete steps to
involve another person in the contemplated criminal enterprise, to which
that person consents to contribute, or initiates the concrete steps leading
towards the attempt phase and completion of the crime based on the plan-
ning and preparation that has already taken place, such initiation is also
conduct and expression of free choice that might be justifiably criminal-
ised if the acts planned are very serious. In ICL, the concept of initiation
has been used with respect to crimes against peace or acts of aggres-
sion.'®® Initiation is typically tied closely to planning and preparation, or
to a conspiracy (see further below), and even to incitement, or ordering at
the early stages. This means that acts of initiation are often assimilated by

136 1t does not matter in this regard whether the idea phase is fast and intuitive, or emotional,
or slower and more deliberative, or more or less logical, or more or less grounded in expe-
rience.

137 See Section 2.2.2.2.

138 See, for example, Rome Statute, Article 8bis (1).
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other forms of participation, so that the need for a distinct liability catego-
ry of initiation may not be so useful or required in practice.

The point here is that planning and preparing terrorist acts, and
some other universal crimes, already causes extraordinary social endan-
germent and risk of harm. It is no doubt lawful under the general theory of
criminal law liability — and might be considered desirable — to criminalise
conduct that has the specific intent to cause terror even at the planning
and preparation phase, which may include incitement and the establish-
ment of a common plan (conspiracy). For example, the Genocide Conven-
tion of 1948 confirmed that genocide, whether committed in time of peace
or in time of war, is a crime under international law, and that even incom-
plete acts of genocide, including conspiracy, incitement, and attempt to
commit genocide, should be punishable.** Under the Rome Statute, incit-
ing others to commit genocide and attempt to commit all crimes within
the jurisdiction of the ICC are punishable.*

Criminalisation and attribution of criminal liability may in principle
take two different forms: (1) attribution of liability through a punishable
‘mode of participation’ linked to the executed (or attempted) crime, appli-
cable also to participants other than the executor (whether termed ‘com-
plicity’ or otherwise), and (2) direct criminalisation of distinct forms of
participation, often in the form of ‘inchoate crimes’ such as planning/
preparation, incitement, and attempt. However, inchoate crimes are al-
ways accessorial to other main crimes, for example, the attempt to commit
genocide.

With the second form, it is not a requirement for a conviction that
the crime has been completed or has even reached the attempt phase. In
domestic criminal law, and within the field of transnational criminal law,
the planning phase of terrorist acts is currently often criminalised. In the
statutes of recent international criminal courts for the prosecution and trial
of individuals accused of universal crimes, however, the planning phase
has so far only been criminalised under the first form (attribution). There
are two exceptions. The first exception is incitement to genocide, although
it should be noted that incitement is not always an act that is part of the

139 See Convention on the Prevention and Punishment of the Crime of Genocide, 9 December
1948, Articles I and Il (www.legal-tools.org/doc/498¢38/).

140 See Rome Statute, Article 25(3)(e) and (f).
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planning phase, since the inciter could be operating outside a common
plan made by others to commit genocide. The second exception today is
the crime of aggression in the Rome Statute, where planning, preparation,
and initiation are criminalised under Article 8bis as three distinct inchoate
crimes all relating to the planning phase, while execution in the same pro-
vision only relates to the execution phase (completed crime of aggression).
In addition, Article 25(3)(f) criminalises the attempt phase with respect to
all crimes in the Rome Statute, including aggression.

For individuals who participate at the attempt phase, their participa-
tion at the planning phase is assimilated by the attempt. For individuals
who participate at the execution phase, their participation at the planning
and/or the attempt phase is (usually) assimilated by the completion of the
crime. !4

In addition to the requisite four phases of a completed criminal act
set forth above (of which the first phase of mental planning cannot be
criminalised and thus falls outside the principle of partial participation,
strictly speaking), two other sequences might be relevant for imposition of
criminal liability:

e Conspiracy
e  Subsequent acts following completion of the crime

Conspiracy might be defined as ‘an agreement or plan by a group of
people agreeing, planning, or consenting to commit a criminal act’. In
other words, such a sequence is only relevant when several people partici-
pate in the crime — at the very least, two individual persons must exercise
their free choice and agree to commit the criminal act.

The conspiracy agreement is an act in the real world, regardless of
whether it is written, oral, or concluded by silent consent upon a proposal
from one of the plotters. It must necessarily be made after the initial men-
tal plan, usually at the planning phase, but it might also be concluded in-
stantly by the group or joined by new group members at the attempt or
execution phases. However, in legal and especially ICL terms, a conspira-
cy is usually equivalent to a common plan to commit certain crimes that is
entered into before the attempt and execution phases.

141 On assimilation, see also Section 2.2.3.6.
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Conspiracy might be criminalised as a distinct crime, like attempt,
or as a mode of liability that can be used to attribute liability for complet-
ed crimes. Both forms are also possible within ICL. If the crime is com-
pleted at the execution phase, conspiracy is assimilated by other catego-
ries of participation, such as joint perpetration or perpetration through an-
other — and hence is assimilated by the underlying, applicable modes such
as joint criminal enterprise, co-perpetration, and indirect co-perpetration.
In other words, with respect to modes of participation for individuals who
participate at the execution phase, their participation in the conspiracy at
earlier phases is assimilated by the completion of the crime.

The Nuremberg Judgment illustrates the possibility of contemplat-
ing conspiracy both as a distinct crime and as a mode of liability. In the
Charter of the International Military Tribunal, known as the London Char-
ter,142 which set out the crimes within the jurisdiction of the IMT, conspir-
acy was mentioned in two different places. First, it was mentioned within
Article 6(a) on crimes against peace (crime of aggression):

[...] planning, preparation, initiation or waging of a war of
aggression, or a war in violation of international treaties,
agreements or assurances, or participation in a common plan
or car;spiracy for the accomplishment of any of the forego-
ing.

While participation in a ‘common plan’ and participation in a ‘con-
spiracy’ for the said purposes overlap linguistically, the latter alternative
in the actual context points towards the original agreements and plans, and
the later amended agreements and plans, made at the top level of the Nazi
power structures. The concept of conspiracy may also have been used to
denote the notion of an original and single, overarching common plan,
which other plans were later derived from or at least closely connected to.
However, this idea may not have been specifically contemplated in the
indictment, and in any case it was not considered a necessary condition by
the IMT for concluding that planning, with aggressive war as the objec-
tive, had indeed been established beyond doubt at the trial for several of
the defendants.

142 Charter of the International Military Tribunal: Annex to the Agreement for the Prosecution
and Punishment of the Major War Criminals of the European Axis (the London Agree-
ment), 8 August 1945 (www.legal-tools.org/doc/64ffdd/).

143 1bid., Article 6A (italics added).
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It cannot be deduced from the wording of the Charter, however, that
the provision was intended to criminalise conspiracy as a distinct crime
that could be applied in combination (concurrence) with a completed
crime of aggression relating to the same aggression (typically directed at
the same country). Thus, conspiracy had the character of an accessorial
inchoate crime, like attempt, that would be assimilated if the crime was
completed. The natural understanding is rather that liability for the crime
of aggression extended to and was limited to those involved in the plan-
ning, preparation, initiation, or waging of a war of aggression, or, alterna-
tively, to participation in a common plan or conspiracy to plan, prepare,
initiate, or wage war. The latter alternative just seems to cast the net a lit-
tle wider, including also persons who closely assisted persons at the top
level in such acts, by aiding and abetting, and maybe also ordered some
parts of the planning, preparations, and waging of wars in more detail.
Conspiracy as an accessorial crime would still, however, be potentially
important with regard to instances where the accused had been part of a
conspiracy to attack another country but where the Nazi state leadership
had changed its mind after all or had been prevented from waging a war
against that country. In that sense conspiracy could have been constituted
in the Charter both as a distinct although accessorial crime, and a mode of
liability.

The second place where the Charter mentioned conspiracy, together
with common plan, was in the last paragraph of Article 6, which followed
paragraphs (a) on ‘crimes against peace’, (b) on ‘war crimes’, and (c) on
‘crimes against humanity’:

Leaders, organizers, instigators and accomplices participat-
ing in the formulation or execution of a common plan or
conspiracy to commit any of the foregoing crimes are re-
sponsible for all acts performed by any persons in execution
of such plan.**

Thus, the common plan and conspiracy were mentioned twice in re-
lation to crimes against peace (aggression), but only once in relation to
crimes against humanity and war crimes. When we take into account that
most plans by the Nazi leadership to commit crimes against peace were
actually executed (completed) by waging war against another country

144 1bid., Article 6 (italics added).
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(victory or defeat is a separate question), it might be possible to under-
stand the Charter as providing for conspiracy to crimes against peace as a
separate crime, while conspiracy at the same time was also a mode of par-
ticipation for all three main crimes.

In the Indictment, under Count One, all the defendants in this case
concerning the major criminals at the top level of the Nazi power structure
were separately charged by the prosecutors for participation “in the for-
mulation or execution” of the common plan or conspiracy, namely, the
plans “to commit, or which involved the commission of, Crimes against
Peace, War Crimes, and Crimes against Humanity”.** Count Two then
concerned the completed — actually committed — crimes against peace.
Count Three concerned completed war crimes, while Count Four con-
cerned completed crimes against humanity.14

The IMT, on the other hand, construed the London Charter to mean
that it did not “define as a separate [distinct] crime any conspiracy except
the one to commit acts of aggressive war”.*’ In the opinion of the IMT,
the words of the Charter “do not add a new and separate crime to those
already listed”. The IMT therefore partly disregarded the charges in Count
One, namely that the defendants conspired to commit war crimes and
crimes against humanity. It did take into account as a separate crime,
though, the common plan or conspiracy to plan, prepare, initiate, and
wage aggressive war.1#

This kind of compromise solution was not obvious, but it was per-
haps the most reasonable. The relationship between the two cited provi-
sions of the London Charter was indeed ambiguous and thus needed to be
clarified by the IMT one way or another. From a practical point of view,
most of the accused had participated in so many completed war crimes
and crimes against humanity that there was no need for conspiracy as a
separate crime in this regard.

More important to this book, the disagreement between the prosecu-
tors and the judges at Nuremberg with respect to conspiracy illustrates the
point that it can sometimes be difficult to figure out whether certain forms

1

o~

5 IMT, Trial of the Major War Criminals, vol. I, p. 29, see supra note 36.
146 1bid., pp. 42-68.

17 1bid., p. 226.

148 |bid.

~
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of participation should be considered modes of participation (modes of
liability) for the attribution of liability to a person belonging to a certain
group of participants, or separate (distinct) accessorial crimes, or a com-
bination of both forms.}*® Under the general theory of personal liability
both alternatives are lawful. The solution is thus left to the operational
level and for each criminal law subsystem to determine.

Subsequent acts that are undertaken after, but in connection with,
the completed crime can also in principle be criminalised as distinct
crimes, or they can be viewed as part of a larger criminal enterprise if the
subsequent acts were agreed to before (or at) the execution stage. Alterna-
tively, the subsequent acts might constitute accessoryship (complicity) if
they were agreed to prior to the main crimes by persons who had agreed
to assist after the fact, for instance by placing dead bodies on a truck and
then burying them in a mass grave at another place in order to conceal the
crimes committed. Which alternative applies will depend on the specific
factual circumstances and the applicable specific provisions. If the physi-
cal assistance was limited to covering up the completed crime, the alterna-
tives might be either joint perpetration (because the cover-up was part of
the common plan and even the truck drivers participated in the planning),
complicity (because the ex post participants had knowledge of the crimes
to be committed and intended to assist the perpetrators when agreeing to
assist), or a not punishable contribution to the crime (because subsequent
participation after completion of the crime did not involve knowledge of
the crimes before they were executed, and such ex post contributions had
not been criminalised either as mode of participation or as a distinct crime
within the specific provisions of the particular criminal law subsystem).

In conclusion, if several individuals participate in the crime, there
are five temporal sequences or phases that are relevant to punishable par-
ticipation in accordance with the general theory of criminal law liability.

149 More recently, it has been discussed in the literature whether command responsibility may
constitute a mode of liability or a distinct crime. See, for example, Chantal Meloni,
“Command Responsibility: Mode of Liability for the Crimes of Subordinates or Separate
Offence of the Superior?”, in Journal of International Criminal Justice, 2007, vol. 5, no. 3,
pp. 619-37; Elies van Sliedregt, “Article 28 of the ICC Statute: Mode of Liability and/or
Separate Offence?”, in New Criminal Law Review, 2009, vol. 12, no. 3, pp. 420-32; and
Darryl Robinson, “How Command Responsibility Got So Complicated: A Culpability
Contradiction, Its Obfuscation, and a Simple Solution”, in Melbourne Journal of Interna-
tional Law, 2012, vol. 13, no. 1, pp. 1-58, at p. 30 ff.
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Participation at one or several of these phases may incur some form of
liability.
Formation of Temporal Phases of Punishable Participation
1) Conspiracy (initial common plan)
2) Planning, preparation, initiation, incitement
3) Attempt
4) Execution (completion)
5) Subsequent acts linked to the criminal enterprise
The principle of partial participation, in our view, is an important
component of a general theory of criminal law liability within ICL as well.
Because execution (perpetration) belongs to the class of direct participa-
tion (see below), which together with indirect participation concerns com-
pleted crimes, acts that were formerly acts of conspiracy, planning and
preparation, or attempt, but that are successful in the sense that they factu-
ally led to completed crimes, are assimilated. When they did not lead to
completed crimes, they may be considered part of conspiracy, planning,

and attempt proper, namely as distinct categories of liability, belonging to
the common class of inchoate crimes or inchoate liability.

This class of inchoate liability also includes initiation (in at least
some cases, as we have seen) and incitement to commit a relevant crime,
whereas the concept of instigation, in contrast, should be reserved for sim-
ilar acts or speech when the crime encouraged is also actually completed.
‘Ordering’ may also be part of the planning phase, but ordering in ICL at
this stage is assimilated by the categories of direct and indirect participa-
tion. Ordering as such has not been recognised as a separate inchoate
crime in ICL. However, orders as an activity may also in some cases be
part of and assimilated by (other) inchoate crime categories. For instance,
an order may be provided as part of a hate speech to soldiers that also
constitutes incitement to commit genocide. The order might thus be pros-
ecuted as part of the incitement, and possibly as an attempt to commit a
universal crime, when the order was not successful in the sense that no
genocidal acts were actually committed as a result of the speech that in-
cluded the order.

In sum, the principle of partial participation has an important link-

age to the liability class of inchoate crimes and its underlying categories,
as discussed further in Section 2.2.3.5. below.
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2.2.3.2. Direct Participation and the Class of Commission Liability

The principle of direct participation relates to the (possible) imposition of
criminal liability on participants who are direct parties to a completed
criminal offence. There are three generally recognised categories of direct
participation through active perpetration or commission of the relevant
crimes: perpetration, joint perpetration, and perpetration through anoth-
er.® However, in addition to commission, there is also the category of
omission, that is, unlawful inaction when a person had a duty to act in or-
der to prevent a crime from being committed.*® Together these four cate-
gories form the class of direct participation, which might also be termed
the class of commission/omission liability.

A person who executes the crime successfully as an individual
would be a direct perpetrator, in this book also referred to as an executor
of the (underlying) crime. He or she would be responsible for having
committed the crime (commission liability) — provided that the required
mental elements are met and that no adequate justification (mental emer-
gency) or excuse (mental incapacity) for the act exists, which is a general
precondition for criminal liability that is not discussed further in this
book.'%? With respect to universal crimes, singular perpetration is possible,
but singular perpetration without any assistance is not usual. Furthermore,
inherent in system criminality is a social context of armed conflict, or
turmoil and oppression, and often there will be multiple crime scenes
linked together by high-level organisation and common plans. Singular
perpetration of certain war crimes is conceivable, however — for example,
when a person acting as a guard of war prisoners suddenly on his own
initiative starts shooting at a defenceless group of prisoners, or when a
low-ranking officer chooses to severely mistreat a prisoner although his

150 Compare Hallevy, 2012, p. 18, supra note 3 (though he complicates the issue a bit by also
using the term ‘complicity’ in this regard): “The principle of direct participation relates to
complicity in which the accomplices are direct parties to the offense (perpetration, joint-
perpetration, perpetration-through-another, etc.)”. See also Rome Statute, Article 25(3)(a),
which states that a person shall be criminally responsible and liable for punishment for a
crime within the jurisdiction of the court if that person commits such a crime “whether as
an individual, jointly with another or through another person, regardless of whether that
other person is criminally responsible”.

151 See Section 2.2.2.2.

152 See, however, the brief discussion in Section 2.2.2.3.
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superior only directed him to question the prisoner in accordance with
recognised international rules of war.

If person A commits the crime jointly with person B, or jointly with
a group of others, A would be a joint perpetrator and responsible for hav-
ing committed the crime (commission liability). Joint perpetration has two
analytical subcategories: joint ‘multiple’ perpetration, and joint ‘function-
al’ perpetration. Joint multiple perpetration happens when several persons
basically perform the same criminal conduct according to a common plan.
For instance, two persons kidnap the victim, each wielding a knife, and
they both torture and finally stab the victim to death, and then together
dispose of the body. In this example, the joint perpetrators both participat-
ed in the criminal conduct of torture and directly caused the death of the
victim. Joint functional perpetration happens when several persons per-
form different acts or roles in the agreed criminal enterprise: for instance,
one person kidnaps the victim, another tortures and finally stabs the vic-
tim to death, and a third person disposes of the body in accordance with
the initial plan. The two first persons executed different crimes, but
through the common plan all three persons participated in the whole crim-
inal enterprise and thus contributed to and caused the crimes as joint
(functional) perpetrators.

Some cases of joint perpetration might arguably fall outside both
subcategories and may instead be considered under another class of par-
ticipation (indirect participation), and thus also another category. For in-
stance, if person A is part of an illegitimate execution squad of 10 mem-
bers who all fire simultaneously at victim X, and each hits X with a bullet
that caused or contributed to his death, that would in principle be a clear
instance of joint multiple perpetration. Even if only some of the execution
squad members fired bullets at X while the others did not, the question is
whether they should still all be considered joint perpetrators since they all
agreed to the plan to take part in the execution of X, even though some
were present at the crime scene without firing. Arguably, it would be a
case of joint functional perpetration. However, those who did not fire at A
might instead be considered indirect participants as accomplices, that is,
participants in the common plan who reinforced the intention of the exec-
utors through their presence at the crime scene without protesting and thus
‘abetted’ the crime. Another solution is also possible: since it might be
impossible to find out who fired at X and caused his death, and who did
not hit X or fire at all, they might all be considered liable for complicity to
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murder (aiding and abetting), or complicity in a war crime if the event
took place within the context of war. All three solutions are within the
lawful scope of the general theory of personal criminal law liability.

Again, different solutions are possible within different criminal ju-
risdictions (subsystems), depending on the specific criminal liability pro-
visions, legal traditions, and lex ferenda considerations that have been un-
dertaken within the particular criminal law subsystem. Some jurisdictions
have for instance developed specific modes of joint criminal enterprise or
co-perpetration, or other similar concepts with distinct material and men-
tal elements. Hence the concrete legal solutions lex lata must ultimately
be sought at the fourth level of criminal law liability.

The third category of perpetration mentioned above, perpetration
through another, refers to cases where a person uses another person or
persons as a means to commit a crime. The other person might not be lia-
ble, perhaps due to young age or other shortcomings (for instance, mental
incapacity) that impair his or her ability to exercise free choice. If the
choice was free but the range of choices was severely limited because of
external pressures (mental emergency, or duress), the other person again
might not be liable. The question is whether criminal law liability for the
direct perpetrator releases the indirect perpetrator from criminal law lia-
bility, or changes his position to that of an inciter or accomplice in the
crime.

However, under the general theory of personal criminal law liability,
it should not matter whether the direct perpetrator is liable or not for his
own conduct, because in no case should a person be released from his or
her responsibility merely because another person who participated in the
crime, even as the executor, cannot or should not be held liable due to
mental incapacity or mental emergency relevant only to the individual
situation of the latter. In our view, a person who uses other persons for a
criminal end in accordance with his own mental plan, or in accordance
with a conspiracy of which he is part, should be considered to be an indi-
rect perpetrator and not only an accomplice or inciter (instigator).

With respect to universal crimes committed by power structures,
some participants within the structure may legally or socially be put more
or less involuntarily in a position where opposition to an order may cause
severe risks. A soldier may, for instance, have a structural duty to act in
accordance with a command, while there are limits under the rule of law
with respect to manifestly unlawful orders. Power structures make it pos-
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sible for senior leaders at the top level and commanders in the chain of
command to use — and abuse — the power structure for criminal purposes
as well as other purposes. In many such cases, if written orders or instruc-
tions were not given, or were destroyed instead of being saved, the abuse
would be difficult to prove later on. These experiences lead to the devel-
opment of particular kinds of omission liability for commanders and supe-
riors, the potentially most responsible leaders, based on duties to act on
relevant information within their powers to prevent universal crimes.

From a historical and an empirical point of view, ICL contains an
abundant number of illustrations of universal crimes being committed in-
directly by leaders, organisers, and masterminds through power structures
involving large groups of other persons. Because of the heightened crimi-
nal law liability of the architects behind the executors, labels such as high-
level perpetrator, principal, or the most responsible persons (the last two
covering also high-level omission liability) might be particularly well jus-
tified in many such cases.*®®

2.2.3.3. Indirect Participation and the Class of Accomplice Liability

The principle of indirect participation relates to the (possible) imposition
of criminal liability on participants who are indirect parties to a completed
or an attempted criminal offence. An indirect party does not complete (ex-
ecute) the crime but may indirectly cause or contribute a causal factor to
the occurrence of the crime. In criminal law generally, the main categories
are instigation; ordering (at a lower level in the chain of command within
a power structure than acts of ordering that constitute perpetration through
another); and complicity (accessoryship). The latter is often labelled aid-
ing and abetting, although complicity might be a somewhat broader con-
cept that includes some other subcategories (aiding and abetting could be
considered a subcategory of complicity).’>* Together they form the class
of accomplice liability writ large.

153 See also Chapter 3, Section 3.3., and Chapter 7, Section 7.2.2.

154 One such possible other subcategory of complicity within ICL is the mode of liability set
out in Control Council Law No. 10 with a view to the subsequent Nuremberg trials, re-
ferred to as ‘taking a consenting part’ in war crimes and crimes against humanity. This
consists of liability for a person whose position gives him authority to influence the crimi-
nal behaviour of others but who instead chooses to silently condone crimes outside the
scope of his own effective control.
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Another possible category of indirect participation is membership
liability. This is a form of liability for a distinct crime of indirect partici-
pation in the main crimes. Historically it was first used in ICL in the Char-
ter of the IMT and made applicable by the IMT at Nuremberg to members
of selected parts of the Nazi power structure that were deemed to consti-
tute criminal organisations. It is important to note that members convicted
for this particular crime in the subsequent Nuremberg trials were not,
through this conviction, made personally responsible for the main crimes
against peace, war crimes, and crimes against humanity). The criminal
liability encompassed only membership/participation in the criminal or-
ganisation as such. It might thus be described as a form of extended ac-
complice liability, based on the underlying notion that all members of the
criminal organisations shared a kind of minimum and ‘average’ responsi-
bility for all the crimes committed through these same organisations, but
without attributing specific liability for any concrete crime committed at a
particular crime scene to any member by means of membership liability.
This category has not, however, been used in current ICL, and the ques-
tion is whether it can be lawfully employed again in the future if consid-
ered desirable (see discussion in Chapter 10, Section 10.6., and also Ap-
pendix I).

With respect to actual harm, the criminal liability imposed on indi-
rect participators is not equal to that imposed for commission or omission
liability. It is instead adjusted to the type of contribution. Hallevy provides
the following explanation for the adjustment of liability to indirect partic-
ipation, illustrated by lesser responsibility for instigation — termed incite-
ment by Hallevy'® — as compared to perpetration (execution) of the crime:

For example, A incites [instigates] B to commit an offense,
and B agrees and becomes the perpretrator. In this case, A
and B exercise different types of free choice. B’s free choice
relates to the actual commission of the offense, whereas A’s
free choice has to do with the incitement of B. Applying the
principle of personal liability mediated by the secondary
principles of direct participation and indirect participation

155 In this book we have considered it necessary to distinguish between incitement to crimes
that were not completed, that is, possible inchoate liability, and instigation (and similar
forms such as encouragement or inducement) to completed crimes, that is, accomplice lia-
bility.
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leads to the imposition of different criminal liability on A
and B, adjusted to the part each played in the commission of
the offense. B is considered a perpetrator, subject to criminal
liability for perpetration, whereas A is considered an inciter,
subject to criminal liability for incitement. This outcome is
just, fair, and it accurately reflects the free choices exercised
by the actors.1%

We agree with this analysis and its core policy implications, at least
as a general point of departure. With respect to organised group crimes,
the social endangerment and risk of harm of these kinds of criminal be-
haviour complicates the matter. In cases of system criminality and univer-
sal crimes involving complex power structures, the matter becomes even
more complicated.

First, the forms of indirect participation in the criminal enterprise
become more varied and cannot necessarily be considered less dangerous
or less blameworthy from empirical, analytical, and ICL points of view. It
might in fact be the opposite. In other words, an indirect form of partici-
pation in a criminal enterprise may incur greater responsibility than direct
participation at the execution phase. In complex crimes, perhaps involving
large groups of persons, it is not always clear which forms of participation
are the most dangerous and which persons are most responsible. In es-
sence, an influential instigator of genocidal policies positioned at the top
level of a power structure may well be much more responsible for the en-
suing genocidal acts than an individual executor at the ground who physi-
cally kills another person.

Second, because universal crimes often entail extreme social en-
dangerment and at the same time often require mass participation in order
to be executed at the intended scale, accomplices and inciters are indis-
pensable. Hence their free choice to participate in the criminal enterprise
is indeed blameworthy and should be deterred by imposing criminal lia-
bility that reflects the gravity of the planned, foreseen, and ultimately exe-
cuted (or attempted) crimes, as well as the concrete contribution of the
individual participant. For this reason, one may not too easily accept that
forms of indirect participation necessarily imply lesser responsibility in
ICL.

1% Hallevy, 2012, p. 20, supra note 3.
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2.2.3.4. Juridical Entity Participation

The principle of juridical entity participation relates to the (possible) im-
position of criminal liability on juridical entities, such as corporations and
organisations.®’ It makes it lawful to impose criminal liability directly on
a corporation or any other non-human, juridical entity recognised within
the relevant legal system. It is also socially more effective with respect to
prevention than having to rely exclusively on the prosecution of individu-
als representing the entity. However, this principle does not imply any dis-
tinct class of liability different from the three classes already inherent in
the principles relating to individual liability (see above, Sections 2.2.3.1.—
2.2.3.3).

Within ICL, criminal law liability for juridical entities has never
been implemented at the international criminal tribunals. While the con-
cept of corporate liability was discussed during the negotiation of the
Rome Statute, states ultimately rejected the proposal to include corporate
criminal liability within the jurisdiction of the 1ICC.*® However, by 2011
“over two dozen states in the Americas, Europe, Asia, and Australasia
[had] promulgated laws permitting the prosecution of corporate entities”
for responsibility applicable to universal crimes.™®

Juridical entity liability may take different forms. The ‘vicarious li-
ability model’ requires that full criminal liability of an officer or employee
of the entity be proved before the entity can in any way be punished.®
Such liability for corporations for criminal offences perpetrated by com-
pany employees, within the scope of their employment and with the intent
to benefit the corporation, might be considered a soft variant of juridical
entity liability. It has been applied in some countries, including Austria,
South Africa, and the United States.®* An arguably even softer model is
limited to holding an entity liable for offences committed only by senior
members of management who were the company’s ‘directing mind and

157 Hallevy uses the term “legal participation” for the same phenomenon; see Hallevy, 2012,
pp. 17-21, supra note 3.

1% See James G. Stewart, Corporate War Crimes: Prosecuting the Pillage of Natural Re-
sources, Open Society Justice Initiative, New York, 2011, p. 79 (www.legal-tools.org/doc/
5dcffe/).

199 bid.
160 |bid., p. 81.
161 pid.
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will’. Canada and the United Kingdom have endorsed this kind of identi-
fication model.'® However, this model does not necessarily require that a
particular senior member fulfil all criteria for criminal liability through his
or her own acts, as joint functional perpetration by several senior mem-
bers may suffice under the identification model. The third model — which
has been implemented in, for instance, Australia and Switzerland — focus-
es on a failed corporate culture, where liability for the corporation may be
activated by a failure to create a corporate policy that could have prevent-
ed the offence, independently of the criminal liability of any of its em-
ployees.'®® This kind of corporate omission liability has some similarities
to superior responsibility applicable to individual leaders of a power struc-
ture. The third model may in principle be combined with one of the other
models in future ICL.

From the perspective of the general theory of criminal law liability,
the supra- and fundamental principles of free choice, legality, conduct,
and culpability must be applied but must be adapted before being applied
to juridical entities. Because only human beings can exercise free
choice,'®* the principle of culpability is not directly applicable to a corpo-
ration as such. Instead free choice must have existed for the relevant hu-
man beings representing or acting on behalf of the corporation. Similarly,
one or several persons acting on behalf of the entity must individually or
together fulfil the material (and possibly) mental elements of the relevant
crime description and the relevant provision on culpability. As noted, it
might also be possible with omission liability for corporate failures to
prevent offences. The three models mentioned above that have been im-
plemented at the domestic level seem to fit well within the ranges of the
fundamental and secondary principles of criminal law liability. Further-
more, the three liability classes of inchoate liability, commission/omission
liability, and accomplice liability, relevant to individual criminal liability,
would also be relevant to juridical entity liability. Hence the establishment
of some forms of juridical entity liability in future ICL does not seem to
run into insurmountable theoretical or practical problems, although corpo-
rate and other strong interests may resist their inclusion.

162 pjd.
163 |bid., p. 82.
164 See Section 2.2.1.
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In conclusion, responsibility for corporations and other juridical en-
tities is generally possible (lawful) through the general principles and spe-
cific provisions that might be enacted for participation in universal crimes
in future statutes of international criminal tribunals. The only issue lex
lata in this regard is whether such liability might still be prohibited by
customary international law or the general principles of international law.
We shall return to this issue in Chapter 4 and finally in Chapter 10.1%°

Finally, it needs to be added that individual criminal law liability for,
for example, corporate players is not ruled out lex lata within ICL. Such
liability requires that the ordinary conditions for individual liability be
met. In practice, it might be more difficult to prosecute individuals acting
within corporations compared to those in other power structures for their
punishable participation in universal crimes, but it is far from impossi-
ble.156

2.2.3.5.  Further Derivative Principles and Derivative Liability

The secondary principles of personal liability also contain more specified
secondary principles, or further derivative principles leading to more
specified derivative criminal law liability.

The further derivative principles concern the more specific or un-
derlying categories and subcategories of the liability classes of partial par-
ticipation (as represented by the class of inchoate liability), direct partici-
pation (commission/omission liability), and indirect participation (accom-
plice liability). These derivative principles too are of a theoretical and
analytical nature that may help organise criminal law liability into appro-
priate theoretical categories and subcategories in compliance with the
general liability theory. The categories, and further derived subcategories,
might however next be employed to develop or determine the modes of
liability for punishable participation at the operational fourth level, within
the subsystems of ICL and domestic criminal law, which are compatible
with the general theory of criminal liability — including rule of law and
fundamental human rights.

165 See Chapter 4, Section 4.3.7, and Chapter 10, Section 10.3.

166 Several examples are provided in Stewart, 2011, pp. 7679, see supra note 158. See also
the cases related to businessmen in Chapter 3, Section 3.6.5.
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Derivative criminal law liability by definition “refers to types of
criminal liability formations derived from other types of criminal liabil-
ity”.X¢7 Imposition of derivative criminal liability on the participants in a
crime thus depends on the existence of a basic type of criminal liability
from which the derivative criminal law liability categories are derived.6®
Thus far, we fully agree with Hallevy. The basic liability types, we con-
tend, are always constituted in conjunction with a relevant crime descrip-
tion (the abstract crime), but they are not identical to the (abstract or con-
crete) crime as such. For example, in the case of criminalised ‘murder’,
the basic form is ‘criminal law liability for murder’. At this point we disa-
gree with Hallevy when he claims that the basic type of criminal liability
for murder is “the offense of murder”.1*° We believe Hallevy makes a mis-
take here, because the ‘offence’ of murder is not the same as ‘liability’ for
murder. Offence (crime) and liability belong to different concept catego-
ries. Because of this error, Hallevy does not, for example, include liability
for singular perpetration or omission liability in his typology of derivative
criminal liability, although he includes joint perpetration and perpetration
through another.*™®

We admit, however, that our definition of derivative criminal liabil-
ity differs from the (not always internally consistent) definitions em-
ployed by several other authors within ICL. The tendency is to define de-
rivative criminal liability as liability for the criminal offences of others.!"
This has led to the wrong basic question being posed, even by some of the
most knowledgeable contemporary scholars of complicity in ICL, includ-
ing, for example, Aksenova:

The book uses legal tools to tackle complicity. It must be
noted, however, that the concept lies at the intersection of
law, philosophy, human psychology, sociology and criminol-
ogy. Under what circumstances an individual is responsible

167 See Hallevy, 2012, p. 22, supra note 3.
168 |pid.

169 bid. See also p. 63.

170 |bid., pp. 84-104.

11 See, for example, Miles Jackson, Complicity in International Law, Oxford University
Press, Oxford, 2015, p. 11: “At root, complicity is simply a derivative form of responsibil-
ity for participation in wrongdoing committed by another actor”.
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for the act of another person is a serious dilemma that can be
approached from different angles.!’

We agree with the first part of this statement but take issue with the
question implicitly posed. We would argue that derivative liability — in-
cluding inchoate and accomplice liability — is instead about liability for
each individual’s own contribution to the main crime, derived from the
basic form of liability for the relevant crime (for instance, liability for
crimes against humanity).

On its face, Article 25(3)(a) of the Rome Statute is interestingly in
line with this view. It does not put perpetration (or commission) on a dif-
ferent level than joint perpetration and perpetration through another. In-
stead the three categories are given equal treatment within the same provi-
sion; this is also theoretically correct because they are in fact all catego-
ries of liability within the class of commission/omission liability derived
in the first place from the basic type of criminal law liability for the rele-
vant crime. The same is true for the other forms of liability enumerated in
Article 25(3). These include the class of accomplice liability as set out in
different categories — such as (3)(b) on ordering (“orders”) and instigation
(“solicits or induces”), and (3)(c) on aiding and abetting (“aids, abets or
otherwise assists”) the commission of a crime — which complement liabil-
ity for perpetration (commission) liability in (3)(a) but are not ‘derived’
from it. Instead, individual liability when several persons participate and
contribute to a crime is determined by the concrete physical conduct and
mental state of each individual who has participated and contributed to the
crime. This is illustrated by several examples presented below, and will
also be a general theme throughout the book.

First, if only one person (A) is involved in the crime (in addition to
the possible individual victim) and commits a completed murder, there is
no need for derivative criminal liability. A is the perpetrator and is liable
for commission of murder. Other forms of liability are either irrelevant
(incitement, complicity, and so on) or inherently assimilated by the com-
pletion of the crime (planning, attempt). For this reason, it may seem su-
perfluous and perhaps odd to claim that A’s liability for committing the
crime in this case is in principle also derived from the basic form of liabil-
ity for murder. When more than one person is involved (in addition to the

172 Aksenova, 2016, pp. 34, supra note 12.
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possible victim), however, derivative principles and relevant liability cat-
egories serve to identify and label the contribution of each participant in
legal terms and attribute the correct form of liability. In these cases, perpe-
tration/commission liability is not theoretically different from other forms
of participation and criminal law liability. It operates on the same level as
other categories and serves to identify and label the contribution of the
executor who completed the crime; or in the case of an indirect perpetra-
tor (perpetration through another), it serves to identify and label the con-
tribution of the mastermind or leader behind the criminal enterprise.

A different point is that the concept of perpetration, or execution, or
commission by definition concerns acts that complete a crime, and thus
theoretically concerns the most serious degree of punishable participation
as compared to other forms of participation.’”® As already pointed out,
however, the potential of direct commission liability for the physical ex-
ecutors on the ground is often subordinate to the degree of responsibility
of leaders based on more indirect forms of commission/omission liability,
and might even be equalised by the responsibility of others who contrib-
uted substantially to universal crimes from a higher and more important
position in the relevant power structure.

Although a clear distinction between what is theoretically right or
wrong may not be easily available, the best view is that the basic type of
criminal law liability is the same no matter how many participants there
are, and in principle even if there is only one person involved. For exam-
ple, if the crime of murder was not completed but the act constituted an
attempt to commit the crime, it is perfectly logical to say that the liability
for attempt is also derived from the basic type of liability, for example,
normative liability for murder, and thus attempted murder is the correct
form of liability. The liability for attempt cannot be derived from the acts
of perpetration, which did not happen. And since perpetration of murder
and attempted murder are two different forms of liability at the same level,
the one cannot logically be derived from the other.

It is therefore not sustainable under the general theory of criminal
law liability to assert that different kinds of inchoate liability or accom-

173 For this reason, it is quite natural that the three forms of perpetration are listed in para-
graph (a) in Article 25(3) of the Rome Statute, while other forms are listed in paragraphs (b)
through (f). This, however, is a ‘soft” hierarchy and not a ‘hard” hierarchy in the sense that
the other forms are derived from perpetration.
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plice liability are derived from either commission/omission liability or the
act/conduct of the physical perpetrator of the crime. Sometimes the term
accessorial liability is used to describe the derivative linkage between
commission liability/physical act of the one completing the crime and lia-
bility for other participants.}™ This doctrinal viewpoint is in our opinion
unsustainable, which may also be illustrated through examples.

If person A publicly and directly encourages persons B, C, and D to
commit genocidal acts, and the crime is completed, person A is liable for
instigation of genocide. Under the Rome Statute, Article 25(3)(b), person
A could be convicted for having instigated (solicited or induced) the
commission of the crime. If the crime was not completed, A could still be
liable for incitement to genocide, because liability for such acts — in line
with the general theory of criminal law liability — should be viewed as
derived from the basic type of liability, that is, normative criminal law
liability for the crime of genocide. Incitement to commit genocide has
actually been criminalised within this subsystem of criminal law — see the
Rome Statute, Article 25(3)(e). Liability for incitement to genocide is ob-
viously not derived from either commission/omission liability or the phys-
ical act of executing genocidal acts, because none of them existed or oc-
curred. Furthermore, if person A, for the purpose of facilitating the com-
mission of a war crime, aids, abets, or otherwise assists at the preparatory
phase, but the crime is not completed, A may still incur accomplice liabil-
ity if the crime was unsuccessfully attempted.

What this should be sufficient to prove is that the notion of deriva-
tive liability, when referring to liability derived either from commission
liability or from the acts of the physical perpetrator who executed the
crime, is impossible to sustain without making a number of exceptions,
and that it also represents an unnecessary and theoretically confusing in-
termediate step in the analysis of criminal liability law.

It is noteworthy, moreover, that actual criminal acts take place in the
real, physical world, while the scientific theory that explains and predicts
the consequences of the acts is constituted at a theoretical and normative
level. Hence liability for acts of perpetration or commission liability
should instead be considered a form of liability attributed to a person at
the same theoretical level as accomplice liability and inchoate liability.

174 See the discussion of the scholarly literature on this topic in Chapter 4, Section 4.5.2.2.
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Especially with regard to universal crimes, it is useful — and in our
view indeed theoretically and legally necessary — to separate the issues of
criminalisation of specific forms of participation and attribution of liabil-
ity from the physical execution of the crimes. In the same vein, no type of
liability for crimes against humanity should be considered to be derived
from the perpetration of the underlying offences/crimes, such as acts of
murder, torture, or rape.

Instead, the relevant derivations are from the basic type of criminal
law liability. The basic type is always defined in conjunction with a rele-
vant crime — for example, liability for crimes against humanity. This crime,
however, like other universal crime types,*” consists of certain underlying
offences plus a contextual gravity clause that includes an extra layer of
circumstance constituting the crime complex as, for example, crimes
against humanity, or war crimes, or genocide. In the case of CAH, for ex-
ample, executors of the underlying crimes who are not aware of the par-
ticular circumstance — namely, that the offences are part of a widespread
or systematic attack on a civilian population — cannot be held liable for
CAH because of their mental element deficit in that regard. However, oth-
er participants might still be held responsible for exactly those underlying
crimes and for CAH, because they had no mental deficits despite being
either indirect perpetrators or accomplices. Again, one can see that such
reasoning — deriving liability from commission liability of the executors —
may lead to questions that are unnecessary and to intermediate steps in the
analysis that might be confusing and thus lead to the wrong results as well.

Conversely, if a single executor (A) operates on his own at a partic-
ular crime scene and chooses to kill a single civilian while being aware
that his crime forms part of a larger pattern constituting CAH, the person
would be liable for commission of CAH. Again, the criminal law liability
for A’s commission of CAH is not derived from his own offence or from
murder, but — obviously — from the basic type of liability for CAH.

To take another example: according to a common criminal plan
contemplated and consented to at a certain level of a power structure (a
conspiracy at the time), plotters identify three different crimes scenes for
attacks on civilians. Taken together, the combined crimes at the three

175 See discussion of the notion of ‘crime types’ in Einarsen, 2012, pp. 222-23 and pp. 278
86, supra note 6.
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crime scenes fulfil the criteria of a widespread or systematic attack on a
civilian population (‘CAH’). Because the planners intended to destroy a
minority ethnic group at large and therefore carried out attacks at three
places populated by members of that minority group, the crimes constitut-
ed genocidal acts as well. The executors (direct perpetrators) were differ-
ent at each crime scene and did not know about the common plan; they
knew that they were participating in concerted acts of murder and rape,
but they were not aware of the broader context that constituted the crimes
as CAH and genocide under international law. Hence, they cannot be con-
sidered responsible for perpetration of CAH or genocide, or for other
forms of participation in CAH or genocide. This should make clear that it
would be incorrect as a matter of principle — even fictional — to derive
criminal liability for participants with full knowledge of the relevant con-
text for CAH and genocide from the underlying acts (offences) or from
the liability of the executors (which only extends to murder and rape). In-
stead the liability of all kinds of fully informed participants must be de-
rived from the basic form of ‘liability for CAH’, whether they were par-
ticipants in the common plan, were involved in further organisation and
ordering at the high and intermediate levels, or aided and abetted the
crimes with full knowledge of the plan and intentions of the leadership,
and with an intention to facilitate CAH and genocide.

In the same example, the conspirators, who used the relevant power
structure to have CAH completed by the executors of the underlying
crimes, would be liable for their own participation in the crime complex.
Since crimes of CAH and genocide were completed, the initially possible
liability for the common plan as a conspiracy, at least for CAH, was as-
similated by commission liability. The relevant category in this case
would be perpetration through another or some further derived subcatego-
ry that would be applicable in practice, since the executors on the ground
were not part of and were not even aware of the common plan to commit
crimes rising to the level of CAH and genocide. Thus, the executors can-
not be considered to have joined the common plan before or at the execu-
tion stage, since they were not aware of the relevant increased gravity and
full social context of their crimes. Within particular subsystems of ICL,
modes like joint criminal enterprise or indirect perpetration might apply in
this case and might be tantamount to commission liability for CAH.

Again, we see that in cases of liability for universal crimes at least —
although we believe this to be a valid general point under the general the-

Publication Series No. 37 (2018) — page 118



2. Establishing the General Theory of Personal Liability

ory of criminal law liability — liability for punishable participation should
always be understood as derived from the basic form of liability, not from
the class of commission liability or from the concrete acts of the physical
perpetrator/executor.

2.2.3.6. Formation, Combination, and Assimilation of Derivative
Liability

Despite our disagreement with Hallevy with respect to the object of deri-

vation — ‘liability for an offence’ versus the ‘object offence’ (Hallevy)!'® —

his further analysis is still very interesting for the purpose of our further

work on a general theory of ICL liability. Below we point out briefly six

areas where we find his findings and ideas particularly useful.

First, we agree with his proposition that “derivative criminal liabil-
ity may be described by a general formation that relates the type of crimi-
nal liability to a general variable” .’ To take his example, a person incites
another person to commit a robbery. The first person is not indicted for
incitement alone because there is no actual meaning to incitement without
the object of incitement, in this case robbery. Therefore, incitement may
be described by the general formation as follows: “incitement to commit
X .18 In this formation we can replace X with any type of crime, for in-
stance, robbery or a universal crime.

In this particular example, a special terminological problem arises,
however, because at least within the field of ICL, the concept of incite-
ment is usually reserved for the inchoate crime of incitement to commit
genocide, that is, when the particular crimes incited are not completed.
Other concepts, like instigation or instigates, solicits or induces, are more
frequently used for attribution of liability for similar kinds of encourage-
ment to commit a universal crime when the crime was ultimately also
completed. Be that as it may, the general, valid point is that we can re-
place incitement/instigation in the example with any other type of deriva-
tive liability derived from the basic form of liability for crime X, for ex-
ample, all relevant categories and further derived subcategories of com-
mission liability, inchoate liability, or accomplice liability. For this reason,

176 See Hallevy, 2012, p. 63, supra note 3.
17 Hallevy, ibid., p. 64.
178 |pid.
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we find the principal derivative formation to be more precisely expressed
in these terms:

General Formation of Derivative Criminal Liability
Y liability of person A for the crime of X

In this formation, Y is the category of liability derived from the
basic form of liability to commit X (for instance, joint perpetration/co-
perpetration), while X is the specific object offence or the crime descrip-
tion of that object offence. If one of these two components is not punisha-
ble, the whole formation — and the conduct of person A — is not punisha-
ble.1™

As explained earlier in this chapter, it might be theoretically useful
to distinguish between the three main derivative classes of personal crimi-
nal liability and the 12 derivative categories of personal criminal liability,
as well as further derivative subcategories. Such further derivations do not
require any change in the general formation. For instance, commission
liability and JCE liability might both be relevant ‘Y’ liability, depending
on the context, despite the latter (at least within the subsystem of ICTY)
being considered lawfully derived from the former.

More complicated are multiple derivations, that is, combinations of
derivative liability, which are also theoretically possible. For example, A
instigates B to assist C to commit murder, which is completed. A is in
principle liable for instigation to complicity to murder, shortened to insti-
gation to murder although B was an intermediate agent used by A to assist
C. In this particular example, it follows from the very concept of instiga-
tion that an intermediate agent must somehow have been used to commit
or facilitate the murder. Thus, some kind of linkage is required. The for-
mation could be expressed as follows, where Y1, Y2, and Y3 are three
different forms of derivative liability derived from ‘liability for crime X’:

Formation of Multiple Derivative Criminal Liability

Y1 liability [instigation] of person A linked to Y2 liability [aiding/
abetting] of person B linked to Y3 liability [commission] of person
C for the crime of X [murder]

Although multiple derivations (combinations of derivative liability)
are possible and are not per se unlawful under the general theory of crim-

179 See similarly Hallevy, 2012, p. 65, supra note 3.
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inal law liability, multiple derivations may raise important issues lex
ferenda as to how far criminalisation of conduct ought to go at the fourth
level of specific provisions within a particular criminal law subsystem.
For instance, it might be considered undesirable to criminalise a failed
attempt to complicity to commit a crime because the social endangerment
on balance is considered too low when weighed against freedom of con-
duct in society and prudent use of prosecutorial resources; while criminal-
ising complicity to an attempted crime might be considered justified with-
in the same subsystem because participation at the attempt phase might be
considered socially more dangerous than a failed attempt to contribute to
a criminal enterprise. Or, in yet another (domestic) subsystem, both cases
of multiple derivations might be criminalised, but only with respect to
serious offences.

That the categories of derivative liability might be lawfully com-
bined is important and relevant to ICL. This makes it possible — in princi-
ple — to impose and adequately allocate liability for criminal conduct
within power structures that would otherwise be almost impossible to
prosecute when large groups of persons participate at different levels and
with different roles within the structure. For example, by combining con-
spiracy and joint perpetration and/or perpetration through another, it be-
comes possible to impose commission liability on leaders at the top who
jointly planned the crimes — no matter how many intermediate levels and
perpetrators on the ground (executors) are also involved. This possibility
at the third level of the general theory of criminal law liability in turn
makes it possible to develop or enact specific modes of participation at the
fourth level of actual law that specify the material and mental elements
required. For example, the said combinations have made it possible for
international criminal tribunals to develop modes of liability such as joint
criminal enterprise derived from commission liability, and in different
versions (JCE I, I1, and 111), and indirect co-perpetration.

Second, continuing to build on Hallevy, we find it useful to under-
line that the concept of punishable participation in this book refers to de-
rivative criminal law liability at the third theoretical level as well as to the
specific legal rules lex lata at the fourth level.

If one of the necessary components for personal criminal law liabil-
ity is lacking, the entire formation is not punishable. For example, if a cer-
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tain act of piracy is not an international crime under current customary
international law and ICL,*®° and thus prosecution requires consent from a
state with territorial or active/passive nationality jurisdiction, or is de-
pendent upon conditioned universal jurisdiction in accordance with the
UN Convention on the Law of Sea before being punishable in a domestic
setting, it does not help with respect to direct ICL liability that the rele-
vant and chargeable derivative criminal liability form would be recog-
nised under international law. It simply could not be prosecuted before an
international tribunal based only on criminal liability under international
law. And if a particular form of liability is not punishable as a distinct
mode of inchoate liability at the fourth level, for example, ‘planning and
preparation’ of CAH, it does not help the prosecutor that liability for CAH
is generally punishable or that such specific derivative criminal liability is
possible at the third theoretical level — or perhaps ought to be punishable
lex ferenda. However, the problem might be resolved for the prosecutor if
planning and preparation were to be included among the modes of partici-
pation because it was considered desirable within the relevant subsystem
of criminal law. For example, it might in the future be included in the
Rome Statute.

Third, every form of derivative criminal liability requires a mental
element that reflects that the purpose (volition and cognition must both be
present) of each punishable contribution to a crime complex was to com-
mit or otherwise contribute to the completion of a relevant crime.!8! The
mental element for derivative liability must be intent (or specific intent)
and knowledge/awareness, even when a lower mental threshold is part of
the relevant crime description. For example, if negligent homicide is crim-
inalised in addition to negligent driving — which it might be, since such
criminalisation could be considered socially desirable and does not violate
the fundamental principles of criminal law liability'® — derivative crimi-
nal liability is irrelevant to the criminal law situation of the driver when
he merely acted negligently. The offender did not have the volition and
cognition to kill anybody as a result of his negligent conduct, but the risk

180 See, for example, the discussion in Einarsen, 2012, pp. 30613, supra note 6.

181 Hallevy, 2012, pp. 66-67, see supra note 3, does not seem to include cognition in his dis-
cussion of ‘purposefulness’, but we think it may help to include cognition as well because
intent and specific intent include a high level of cognition, not only volition.

182 See Section 2.2.2.
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still materialised. The basic form is instead liability for negligent driving
and negligent homicide, imposed by the object-offence described in the
relevant criminal provisions. It is possible to criminalise instigation and
complicity to negligent conduct through the derivative principles, but only
if the purpose was in some way to contribute to unlawful conduct. For
example, A encourages B to drive without regard for speed limits in order
to get home early, and B commits negligent homicide when driving far
above the speed limit while hitting C, who dies. A is liable for instigation
or complicity (aiding/abetting) to unlawful driving, and probably also for
complicity to negligent homicide, although A did not have the volition
and cognition to kill anybody.

Fourth, it is useful to highlight the concept of assimilation. It is
complementary and inverse to derivability.'®® The direct forms of partici-
pation typically assimilate partial (incomplete) and indirect forms of par-
ticipation. In other words, commission of a completed crime tends to as-
similate other forms of liability, notably for a person who has also been
involved in other ways. For example, A is at some point part of a conspir-
acy to commit a crime, which is later completed. Commission of the
crime usually assimilates the otherwise inchoate liability form of conspir-
acy, unless it is otherwise stated in the specific provisions of the relevant
criminal law subsystem. Hence the liability concept of conspiracy be-
comes redundant and is replaced by other liability concepts when the
crime has been completed, such as liability for common plan, joint crimi-
nal enterprise, or co-perpetration/indirect perpetration.

However, there might be other instances in which preparatory acts
are not fully assimilated by commission liability. For example, if A initial-
ly participated in a conspiracy that included the detailed planning and
preparation of the crime, and then chose to leave the criminal group be-
fore the attempt phase, without telling the police or the potential victims
about the plan, it would in theory be possible to hold A liable for conspir-
acy to the crime, or for planning the crime, while the other conspirators
are held liable for commission liability or some derived form of commis-
sion liability.

Fifth, in some cases a person might be held liable for more than one
form of participation in the same criminal enterprise. For example, A

183 See Hallevy 2012, p. 67, supra note 3.
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chooses to instigate B to instigate C to commit murder, and later A also
chooses to assist C in the execution of the crime. A is then responsible for
two concurrent forms of derivative liability in relation to the same crime
(murder): instigation and complicity (aiding/abetting) to murder.

Sixth, the typology of derivative criminal liability — the possible
classes and categories — located at the third level of the criminal law lia-
bility structure should in principle be the same for all subsystems of crim-
inal law liability. However, the sui generis character of ICL and universal
crimes — their system criminality nature — may challenge the prospect of a
common typology. It could also be the case, however, that precisely be-
cause of their complex nature, universal crimes are especially fruitful with
respect to providing the best theoretical lens available for uncovering the
general structure of personal criminal law liability, and thus for construct-
ing a general theory of personal criminal law liability. In other words, alt-
hough the general theory unveiled and developed might be more specified
than required for less complicated crimes within domestic criminal law,
that does not mean that the theory is incorrect, just that its full applicabil-
ity is not easily seen. Furthermore, as domestic criminal law is becoming
significantly more complex, for instance with respect to organised crime
and different types of transnational crimes, the usefulness of a general
criminal liability theory — although developed initially for universal
crimes — may increase within domestic jurisdictions as well. This is an
issue we shall return to in the concluding chapter.

Hallevy, drawing on inductions from historical samples and to some
extent from empirical surveys of domestic criminal law, and on theoretical
deductions, considers only five categories of derivative criminal liability:
attempt, joint perpetration, perpetration through another, incitement, and
accessoryship. We, on the other hand, have already flagged that conspira-
cy and (further) planning/preparation are two other possibly lawful incho-
ate categories under the general theory of criminal law liability, although
it depends upon lex ferenda considerations how far and with respect to
what crimes these forms of derivative liability should be made applicable
lex lata at the fourth level of the theory.

Within ICL, initiation is a form of inchoate liability closely con-
nected to planning and preparation with respect to the crime of aggression
as defined in Article 8bis of the Rome Statute, which may embrace both
the initiative to commit an act of aggression amounting to a crime of ag-
gression and public incitement to commit the crime (war propaganda).
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The concept may, however, also include acts of instigation as a form of
accomplice liability when the crime is completed, as discussed below.

We also consider single-handed commission (direct singular perpe-
tration) of a crime to be in principle another derivative category, one that
might in fact be especially important to recognise within ICL because the
legal and sociological relationship between different acts committed with-
in different parts of a power structure is significant for a proper legal
analysis. In particular, we would emphasise that it may cause unnecessary
confusion, both theoretically and practically, to put the acts of the execu-
tors on the ground — the actors at the lowest levels of the power struc-
ture — in the centre, and to seek to derive responsibility for other partici-
pants from the acts typically committed by low-level perpetrators, or from
their liability, when they are just small cogs in the criminal enterprise ma-
chinery.

There are also some other possible categories of commission liabil-
ity, which are perhaps especially important within ICL. The most promi-
nent is omission liability in the form of derivative command/superior re-
sponsibility for a qualified omission to prevent universal crimes or to pun-
ish subordinates for such crimes; see, for instance, Article 28 of the Rome
Statute.

In addition, ordering is also a possibly distinct liability category
within the broader class of accomplice liability.!3* Ordering may, however,
also be assimilated by commission liability and its derived forms such as
perpetration through another and JCE/indirect co-perpetration when the
crime is completed and the person ordering is the mastermind behind the
crime or part of a joint leadership behind the crime. Hence, where order-
ing fits in the scheme of classification may depend on the position and
role of the person giving the order within the relevant power structure. If
the person is a commander at the top level, ordering will tend to be assim-
ilated by commission liability. Acts of ordering may also occur at the pre-
paratory phase, and in some cases even at the attempt phase. Such acts
contributing towards the crime might be punishable either when they are
part of a larger criminal enterprise at the preparatory phase and the sub-
stantive crimes are completed by others, or when such acts at the prepara-
tory (or attempt) phase are criminalised as inchoate crimes. However, as a

184 See, for example, Rome Statute, Article 25(3)(b).
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separate (distinct) category of derivative criminal liability, ordering be-
longs to the class of accomplice liability.

Another distinct class of accomplice liability is instigation, that is,
encouragement to commit a crime that is subsequently completed.!® Fi-
nally, membership in a criminal organisation is also a possibly distinct
liability category within the class of accomplice liability, but it is different
from ordinary complicity because membership liability is more a kind of
minimum average responsibility for all crimes committed by the organisa-
tion when the person concerned was a voluntary member with knowledge
of the crimes.8

All in all, this leaves us with 12 possible categories of derivative
criminal liability at the third level of the general theory of personal crimi-
nal liability, at least within ICL.:

Formation of Classes and Categories of Personal Criminal Lia-
bility

Class I: Inchoate liability

1. Incitement

2. Conspiracy

3. Initiation, planning, preparation (including ordering)
4. Attempt

Class II: Commission liability

5. Perpetration (direct and singular)

6. Joint perpetration (direct and multiple)

7. Perpetration through another (indirect perpetration)
8. Omission (command and superior responsibility)
Class I11: Accomplice liability

9. Ordering

10. Instigation

185 See ibid. The article uses the terms ‘solicits or induces’ (the commission of a crime that in
fact occurs or is attempted).

186 As mentioned before, this category has a historical record within ICL after World War 1I,
but it has been inactive in more recent ICL. It has, however, re-emerged within the field of
criminal law dealing with terrorism at the domestic level in many states. This is interesting
because serious acts of terror may in the foreseeable future form part of operational ICL.
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11. Complicity (aiding/abetting)
12. Membership in a criminal organisation

The first four categories belong to the class of inchoate liability, the
next four to the class of commission liability and the last four to the class
of accomplice liability. In addition to the three classes and 12 categories,
we have pointed out the possibility of further derivative subcategories, for
instance represented by concepts such as JCE and (indirect) co-
perpetration.

In subsequent chapters, we shall make use of this formation in our
empirical surveys and analysis, although with some variations depending
on pragmatic considerations.

2.2.4. Fourth Level: Specific Rules of Operational Criminal Law

For the sake of progression of the text with respect to the structure of the
general theory of criminal law liability, we shall at this stage only briefly
recall a couple of points already made regarding the fourth level of the
general liability model suggested.

First, while the 12 categories identified above at the end of Section
2.2.3. are located at the third level of the general theory, it is the specific
provisions and jurisprudence at the fourth level that specify the modes of
liability as applicable legal rules within the relevant criminal law subsys-
tem. The relevant subsystem might be ICL as such, based on treaties, cus-
tomary international law, the general principles of law, and other sources.
It may also be a subsystem within ICL, consisting, for instance, of the
Rome Statute and the ICC. It could, however, also be a domestic jurisdic-
tion implementing ICL liability for universal crimes.

With respect to any legal discussion lex lata, the rules concerning
criminal law liability at the fourth level are essential. However, according
to the general theory of personal criminal law liability, the legal rules
must be framed within the possible ranges of derivative classes and cate-
gories (including subcategories), as well as in compliance with the supra-
principle of free choice and the fundamental principles of criminal law
liability. This framework should provide an appropriate amount of discre-
tion for legislators, treaty negotiators, and decision makers within any rel-
evant subsystem, as well as foreseeability for persons who might be con-
sidered responsible for punishable acts. In the same vein, we argue that
the general theory we advocate is principled, appropriate, and sufficiently
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flexible, as well as fully compatible with the legality principle, human
rights, and the rule of law.

Second, we believe there is still a need to further identify, systema-
tise, and analyse possible and applicable modes of participation within
ICL.

2.3. Exploring an ICL Matrix of Personal Liability

Chapter 2 has discussed theoretical preconditions, requirements under the
rule of law, and possible components of a general model for explaining
and assessing punishable participation in universal crimes. The discussion
so far indicates that such a model in the form of a four-level theory of
criminal law liability is conceivable and might be useful in the further sci-
entific development of ICL liability. We have explained the four levels
and paid special attention to the third-level secondary principles of per-
sonal criminal law liability and to further derivative principles, leading so
far to the proposed theoretical classes and categories of punishable partic-
ipation.

However, the ultimate goal of this work is to figure out more about
the relationship between the second and third levels of the theory, on one
hand, and the fourth practical legal level, on the other. It is especially in
the intersection of the third and fourth levels of the general theory that
there seems to be a need for a particular ICL matrix on categories and
modes of liability that would better explain the ranges of lawful possibili-
ties and need for consistent prediction and application of personal crimi-
nal law liability for participation in universal crimes. The formation of
classes and categories set forth above in Section 2.2.3.6. may assist us in
this further work. At the same time, we need to remain open to analytical
adjustment based on the experiences of attribution of criminal liability in
ICL in theory and practice.

However, if what has happened, or is currently happening, at the
fourth level within ICL proves to be incompatible with our proposed gen-
eral theory, the whole model will have to be dismissed or substantially
reformulated. This means that the model should ultimately be tested
against empirical facts and relevant legal sources (see Chapters 5-9). In
Chapters 3 and 4, we shall first provide more historical/sociological and
methodological context to the analysis. This will help us to not lose track
of the social dimension of the subject matter in our search for a general
theory of ICL liability that is ultimately supposed to be broadly applicable
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to the situation of human beings in society and universal crimes trials
within a rule of law context.
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Universal Crimes Participation in
Historical and Sociological Context

3.1. Introduction

This chapter will address punishable participation in universal crimes
from an empirical and historical perspective. The sociological categories
identified and discussed are fairly numerous — 20 in all — in order to pre-
sent a clear picture of the types of persons who have been subject to crim-
inal sanctions by international criminal institutions. By ‘categories’ we
mean different sociological or functional groups of people defined on the
basis of their formal or informal positions in society, within structures that
empirically have been involved in universal crimes.

These 20 sociological categories are placed within four overarching
classes, defined by their level of authority within the hierarchies of which
they form part. The first three classes include persons at the higher, mid-
dle, and lower ranks of main power structures, whom we will call ‘high-
level’, ‘mid-level’, and ‘low-level’ participants, respectively; those we
denote as low-level may also be members of smaller power structures. We
also identify a fourth class of persons who operate within power support
structures. This chapter examines these four classes and their constituent
categories in turn.

Let us clarify, first, that the term ‘power structure’ denotes an entity
or organisation that wields actual power within a society.! A power struc-
ture is often large, like the governmental or military structures of a state,
but it could also be much smaller or could form part of a larger entity or
organisation; it could be non-state as well. It may function basically for
the benefit of society, or some parts of it, but may also be abused for crim-
inal purposes and used to commit universal crimes. Hence the concept of
a power structure is broader than the concept of a criminal enterprise, alt-
hough the application of the two concepts may sometimes overlap: a

1 The term ‘power structure’ is used in the same way in Terje Einarsen, The Concept of Uni-

versal Crimes in International Law, Torkel Opsahl Academic EPublisher, Oslo, 2012
(www.legal-tools.org/doc/bfda36/). See also Chapter 1, Section 1.2.1., of this book.
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power structure or parts of a larger power structure might be set up or
used in such a way that the structure itself becomes more or less a crimi-
nal enterprise. An example could be those organisations within the Nazi
regime labelled criminal organisations by the IMT at Nuremberg.

A relevant power structure for the purpose of ICL, and for this book,
is always capable of being used to commit or facilitate acts that include
such crimes. Thus, whether the relevant power structure is large or small,
independent or part of a larger structure, is not decisive for our use of the
term. Our grouping is not based on a ranking of different, specified power
structures. Rather, the distinction between high-level, mid-level, and low-
level participants concerns their authority within the relevant power struc-
ture. For instance, leaders of a non-state organisation committing atrocity
crimes, such as war crimes or terrorist crimes, belong to the first class,
that of high-level participants, although their overall power in society
might not be comparable to that of state officials. With respect to a specif-
ic crime scene, such an organisation may have assumed control over the
fates of the victims and is thus certainly a power structure within the
meaning of the term. Moreover, a particular person might be a member of
different relevant power structures in society. A general may, for example,
be part of military leadership as well as part of the government, or he may
have acted as a military commander at a particular crime scene in addition
to being involved in politics at a high level.

In addition, power structures can be supported by entities or persons
that are not part of the relevant power structures committing or being used
to commit crimes. Participants in such support structures might, for in-
stance, contribute to a crime by exercising their religious or professional
authority in society. Finally, a power structure may also have transnational
features as a result of the way it has been established or operated. For ex-
ample, a state leader may use a power structure to attack another state, or
to support a foreign power structure committing universal crimes.?

This chapter also investigates empirically the use of different modes
of liability — or modes of participation — in this regard. For this purpose,
we have decided to take the concepts employed in the jurisprudence at
face value as a point of departure. Nevertheless, to some extent we have

2 See Chapter 1, Section 1.2.3., with reference to the Taylor case. See SCSL, Prosecutor V.
Taylor, Judgment, SCSL-03-01-A, 26 September 2013 (www.legal-tools.org/doc/3e7be5/).

Publication Series No. 37 (2018) — page 132


http://www.legal-tools.org/doc/3e7be5/

3. Legal Bases of Universal Crimes Norms and Personal Liability

also assigned the legal concepts employed to broader legal categories,
such as ‘joint criminal enterprise’, which from a purely theoretical per-
spective is also a subcategory of commission liability.® For example, dif-
ferent expressions of JCE-like modes — such as ‘acting in concert’, ‘was
connected to’, ‘acted jointly in pursuance of a common intent’, ‘commit-
ted’ (as interpreted by a tribunal), and ‘common purpose’ — may all refer
to similar concepts, and thus it might be useful for some purposes to refer
to them as being under the same umbrella (JCE). The reason is that the
language in the international court statutes and jurisprudence is not always
consistent even when the meaning is the same. It is, finally, also important
to underline that the legal concepts we identify in this chapter belong to
the operational fourth level of the general theory of criminal law liability:
they are ‘modes of liability’. The labels used at this level do not always
correspond to the most appropriate labels for the theoretical categories at
the third level of the theory, also for the reason that some ‘modes’ are de-
rivative forms. The overviews presented in this chapter with respect to
legal categories (the modes of liability) must be understood against this
background.

The scope of this chapter is limited in several ways. First, only re-
sults at the international level will be measured, not those at the domestic
level. Chapter 8, which will examine universal crimes trials in countries
utilising extra-territorial jurisdiction, and Chapter 9, which will do the
same for countries basing their trials on territorial jurisdiction, will pro-
vide information with respect to the level of involvement by perpetrators
in those trials, albeit at a less granular level than in this chapter. The same
restriction will apply to some extent to post-World War I (“WWII’) trials.
The trials conducted by the International Military Tribunals in Nuremberg
(‘IMT”) and in Tokyo (called the IMT for the Far East, or ‘IMTFE’) will
be analysed in detail, while the trials conducted in German territory by
allied tribunals pursuant to Control Council Law No. 10 (CC10) will be
examined in less detail, as those trials were carried out by American,
French, British, and Russian military tribunals exercising extra-territorial
jurisdiction in their respective zones of occupation in Germany. As a re-
sult, jurisprudence of the following eight international criminal institu-
tions will be discussed: the IMT, the IMTFE, the International Criminal

3 See Chapter 2, Section 2.2.2.5.
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Tribunal for the former Yugoslavia (‘ICTY”), the International Criminal
Tribunal for Rwanda (‘ICTR’),* the Special Court for Sierra Leone
(‘SCSL’), the Extraordinary Chambers in the Courts of Cambodia
(‘ECCC”), the Extraordinary African Chambers (‘EAC’), and the Interna-
tional Criminal Court (‘ICC”),” together with a representative selection of
important post-WWII trials in occupied German territory.®

A second limitation is that only persons who have been convicted or
acquitted by the above institutions will be included in the enumeration
below, as well as persons subject to other judicial decisions discussing
participation, such as those by the Pre-Trial Chamber (‘PTC’) at the ICC
(both when issuing arrest warrants and when confirming the charges) and
the co-investigative judges at the ECCC. Persons who were only charged
and were not subject to further judicial proceedings are not part of this
data set. We believe that this approach based on approved charges will
yield the most accurate information regarding the roles played by individ-
uals in the execution of universal crimes while still providing sufficient
data for a workable analysis. The acquittal aspect is included even though
only a few trials led to acquittals, as it is interesting to see whether and to
what extent the mode of participation had an influence on the not-guilty
outcome in each case. This chapter will also, in a limited fashion, address
the issue of sentencing and, where possible, the connection to modes of
liability. This issue will be addressed in more depth below.

4 We also refer to the Mechanism for International Criminal Tribunals (‘MICT’), now
known as the International Residual Mechanism for Criminal Tribunals, which is a contin-
uation of the ICTY and ICTR. MICT was established on 22 December 2010 and started
operating on 1 July 2012 with a mandate to perform a number of essential functions previ-
ously carried out by ICTY and ICTR, in anticipation of the closure of those institutions on
31 December 2017 and 31 December 2015 respectively.

5 For a typology of all the international(ised) criminal institutions since WWII, see Joseph
Rikhof, “Analysis: A History and Typology of International Criminal Institutions”, in PKI
Global Justice Journal, 2017, vol. 1, no. 15.

6 For a comprehensive overview of the trials in occupied German territory as well as other
trials at the domestic level, and the types of participation considered in those trials, see
United Nations War Crimes Commission (‘UNWCC’), Law Reports of Trials of War Crim-
inals, vol. XV, HMSO, London, 1949, pp. 49-79 (www.legal-tools.org/doc/315827/). For a
recent analysis of the British cases, see CHEAH Wui Ling and Moritz Vormbaum, “British
War Crimes Trials in Europe and Asia, 1945-1949: A Comparative Study”, in Leiden
Journal of International Law, 2018, vol. 31, no. 3, pp 669-692.
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3.2. Sociological Categories and Modes of Liability: Relationship
and Overview

Most authors of ICL literature are educated in law and often have ad-
vanced academic law degrees or substantial working experience as law-
yers, prosecutors, or judges within the field; accordingly, punishable par-
ticipation in universal/international crimes is usually analysed through
juridical lenses. For practical and theoretical purposes, the main object is
to identify material and mental legal criteria that have to be met in order
to convict a person as charged. When charging universal crimes suspects
before international tribunals, so-called modes of liability are useful and
indeed are often required in indictments. For this reason, the focus in the
literature has quite naturally been on the correct identification, interpreta-
tion, and application of the most appropriate mode or modes of liability in
different kinds of factual situations.

However, a legalistic perspective — practical and useful as it may
be — is not the only perspective on punishable participation in universal
crimes that is interesting from a research point of view. For instance, we
assume that historical as well as sociological perspectives may provide
additional knowledge on the matter. Our historical and sociological ambi-
tions for this book are quite limited, however, in the sense that our main
objective is to shed light on the possible fruitful relationship between so-
ciological categories of participation and legal modes of liability/
participation. As a result, our analysis could perhaps be seen as a possible
first step towards later, more in-depth research in this regard. At the same
time, we believe that an overview of sociological categories considered in
conjunction with the legal categories provides some useful insights for the
overall analysis presented in this book, despite our principal emphasis on
legal analysis.

In order to provide a useful data set for sociological analysis, we
examined and tabulated a total of 385 persons subject to judicial decisions.
Of this group, 143 persons were in post-WWII cases (although we includ-
ed only a selected number of the cases decided in occupied Germany).
The number of persons adjudicated since 1993 is 242, distributed as fol-
lows: 118 at the ICTY, 71 at the ICTR, 33 at the ICC, 9 at the SCSL, 9 at
the ECCC, and 1 each at the EAC and MICT.

As noted above, this chapter divides participants — based on their
different positions, roles, and employment conditions — into four classes
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by level. Low-level participants hold positions at the bottom rung of a
military or civilian hierarchy, with nobody reporting to them. Those at the
intermediate level include officers in military organisations, persons in
positions of civilian authority at the local or regional level, such as bur-
gomasters or mayors (prefects in Rwanda in 1994 are a prime example),
and functionaries in the middle ranks of a civilian organisation, who su-
pervise persons at lower levels and report to persons at higher levels.
Lastly, high-level perpetrators are at the apex of their organisation or carry
out important functions at the national level in their country. Thus the par-
ticipants overall range from low-ranking personnel such as policemen and
guards all the way up to heads of state. There is an additional class of
people who belong to power support structures, such as the media or
business organisations; such complementary structures in society may be
important in facilitating system criminality, at least when committed by
governments. Within these four overarching classes, a more detailed
grouping will be set out, identifying a total of 20 different functional (so-
ciological) categories.

With respect to the legal categories, the terminology for the various
modes of participation has differed over time and across the international
institutions mentioned above; the legal language and parameters have not
always been the same. Tables 1-3 set out all types of participation in legal
terms and in a descriptive manner as used in the international institutions
since World War I, followed by some clarifications.
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IMTs in CC10 ICTY SCSL ECCC ICC EAC
Nuremberg and
and Tokyo ICTR
Planning No No Yes Yes Yes No Yes
Preparing Only Only No No No Only No
crimes crimes aggres-
against against sion
peace peace
Conspiracy Only Only Only No Only No No
crimes crimes genocide genocide
against against
peace peace
Incitement No No Only No No Only No
genocide genocide
Initiation Only Only No No No Only No
crimes crimes genocide
against against
peace peace
Attempt No No Only No Only Yes No
genocide genocide
Membership | No/Yes Yes No No No No No

Table 1: Class I: Inchoate Liability.
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IMTs in CC10 ICTYand | SCSL ECCC ICC EAC
Nuremberg ICTR
and Tokyo
Co- No No No No No ‘Commits No
perpetration jointly’
Indirect No No No No No ‘Commits No
perpetration through
another
person’
Indirect co- No No No No No ‘Commits No
perpetration jointly
through
another
person’
Joint crim- | ‘Acting in ‘Was ‘Commit- | ‘Commit- | ‘Commit- | ‘Common | ‘Commit-
inal enter- concert’ | connected ted’ ted’ ted’ purpose’ ted’
prise with’
‘Jointly
and in
pursuance
of a com-
mon
intent’
Execution No No No No No Only No
aggression
Command ‘Leaders ‘High Yes Yes Yes Yes Yes
or superior and or- position’
responsi- ganisers’ Only
bility crimes
against
peace

Table 2: Class I1: Commission Liability.
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IMTs in CC10 ICTY and SCSL ECCC ICC EAC
Nuremberg ICTR
and Tokyo
Aidingand | ‘Accom- | ‘Accesso- Yes Yes Yes Yes Yes
abetting plices’ ry’ or
‘abetted’
‘Took a
consenting
part’
‘Concerned
with’
Ordering No Yes Yes Yes Yes Yes Yes
Instigation Yes No Yes Yes Yes No Yes
Soliciting No No No No No Yes No
Inducing No No No No No Yes No
Complicity No No Only No No No No
genocide
Participa- Only Only No No Only No No
tion crimes crimes genocide
against against
peace peace
Accessory No ‘Accesso- | ‘Commit- | ‘Commit- | ‘Commit- | Possible | ‘Commit-
after the ry’ ted’ ted’ ted’ ted’
fact
Planning ‘Common Only No No No Only No
plan’ crimes aggression
Only against
crimes peace
against
peace
Member- No/Yes Yes No No No No No
ship

Table 3: Class I11: Accomplice Liability.
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Some clarification of the tables is useful. The notions of planning
and membership’ are included in both inchoate offences (Table 1) and
completed offences (Tables 2 and 3) and because the instruments in ques-
tion categorised these means of involvement in these different manners.®
Moreover, some of the concepts set out above overlap in meaning; for in-
stance, it has been said that the term ‘inducing’ in the ICC Rome Statute is
synonymous with ‘incitement’, while the terms ‘solicit” and ‘instigate’ are
similar to each other.® On the other hand, with respect to the Rome Statute,

7 Where membership was criminalised in the Statutes of the International Military Tribunals
of Nuremberg (‘IMT’) and Tokyo (‘IMTFE’), it was, like conspiracy, considered to be a
distinct crime. However, while conspiracy liability was seen as an inchoate offence that
was punishable based upon the acts of the individual whether the crime was completed or
not, membership liability was premised on the occurrence of crimes actually committed by
or through a criminal organisation, whether the member charged was individually liable
for any particular crime or not. See International Military Tribunal (‘IMT’), Trial of the
Major War Criminals before the International Military Tribunal: Nuremberg, 14 November
1945-1 October 1946, vol. XXII, Nuremberg, 1947, p. 500 (www.legal-tools.org/doc/
d1427b/); and Shane Darcy, Collective Responsibility and Accountability under Interna-
tional Law, Transnational Publishers, Leiden, 2007, pp. 278-79.

8 It is not uncommon to have one particular means of involvement in crime characterised
either as participation or as an inchoate offence, depending on whether this activity result-
ed in a crime or not. For instance, in Canada counselling can be a mode of participation
(Article 22 of the Criminal Code) or an incomplete offence (Article 464 of the Criminal
Code as regards counselling offences that have not been committed). The same distinction
exists in the Australian Criminal Code Act 1995, Section 11.2 versus Sections 102.1(1A)
and 474.29A. Incidentally, some authors contend that the statutes of the ICTY, ICTR, and
SCSL also include the inchoate offence of planning. See Robert Cryer, Hakan Friman,
Darryl Robinson, and Elisabeth Wilmhurst, An Introduction to International Criminal Law
and Procedure, 2nd ed., Cambridge University Press, Cambridge, 2010, pp. 382-83.

9 William A. Schabas, The International Criminal Court: A Commentary on the Rome Stat-
ute, Oxford University Press, Oxford, 2010, pp. 432-33. Cryer, Friman, Robinson, and
Wilmhurst, 2010, p. 379, see supra note 7, suggest that ‘instigation’ is largely the same as
‘soliciting’ or ‘inducing’. For general comment regarding the relationship between the var-
ious modes of liability in the Rome Statute, see ICC, Trial Chamber, Prosecutor v. Luban-
ga, Judgment, 1CC-01/04-01/06, 14 March 2012, para. 999 (www.legal-tools.org/doc/
677866/); ICC, Pre-Trial Chamber, Prosecutor v. Ghagbo, Decision on Confirmation of
Charges, 1CC-02/11-01/11, 12 June 2014, para. 243 (www.legal-tools.org/doc/5h41bc/);
ICC, Pre-Trial Chamber, Prosecutor v. BIé Goudé, Decision on Confirmation of Charges,
ICC-02/11-02/11, 11 December 2014, para. 159 (www.legal-tools.org/doc/0536d5/); and
ICC, Appeals Chamber, Prosecutor v. Lubanga Dyilo, Judgment, ICC-01/04-01/06 A5, 1
December 2014, para. 462 (www.legal-tools.org/doc/585¢75/). For the distinctions be-
tween soliciting, inducing, instigating, and ordering, see ICC, Trial Chamber, Prosecutor v.
Jean-Pierre Bemba Gombo, Aimé Kilolo Musamba, Jean-Jacques Mangenda Kabongo,
Fidele Babala Wandu and Narcisse Arido, Judgment, ICC-01/05-01/13, 19 October 2016,
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commentators have indicated that accessory after the fact is not part of
this instrument,® while the lack of reference to conspiracy to commit
genocide has been seen as an ‘oversight’.** Some concepts, such as initia-
tion and execution, have not yet been subject to judicial interpretation.

3.3. High-Level Participants in Main Power Structures
3.3.1. Heads of State, Including Prime Ministers

While this chapter deals with results at the international level, an excep-
tion is made with respect to heads of state, due to the importance of their
position. Twenty-eight former heads of state have been indicted, prosecut-
ed, or sentenced for international crimes. The 13 trials begun at the inter-
national level since 1990 will be discussed below, but there have also
been 15 attempts at the domestic level to take action against former heads
of state since 1992, some of which will be discussed in Chapters 8 and
9.12

paras. 73-82 (www.legal-tools.org/doc/feOce4/). For the notion of a hierarchy between so-
liciting and inducing on one hand and aiding and abetting on the other, see para. 85 of the
same case.

10 See Schabas, 2010, para. 435, supra note 8; and Albin Eser, “Individual Criminal Respon-
sibility”, in A. Cassese, P. Gaeta, and J.R.W.D. Jones (eds.), The Rome Statute of the Inter-
national Criminal Court: A Commentary, vol. I, Oxford University Press, Oxford, 2002,
pp. 806—7. However, in the context of common purpose, see ICC, Trial Chamber, Prosecu-
tor v. Chui, Judgment, Concurring Opinion of Judge Christine Van den Wyngaert, ICC-01/
04-02/12, 18 December 2012, paras. 286-87 (www.legal-tools.org/doc/7d5200/).

11 Schabas, 2010, p. 438, see supra note 8.

2 In South and Central America, Argentina has indicted three former presidents, namely
Isabel Perdn, Jorge Videla (who is also the subject of arrest warrants from Italy and Ger-
many), and Reynaldo Bignone, while Chile did the same with Augusto Pinochet, Peru with
Alberto Fujimori, Uruguay with Gregorio Alvarez, Bolivia with Gonzalo Sanchez de
Lozada, and Guatemala with Oscar Mejia Victores and Efrain Rios Montt. In Mexico,
former president Luis Echeverria was tried for commission of genocide, albeit in his ca-
pacity as minister of the interior at the time of the crime, but he was acquitted in 2007. In
addition, former president of Guatemala Rios Montt was indicted by Spain and convicted
in Guatemala, while the former president of Uruguay, Juan Bordaberry, has been indicted
by Italy. Also in Italy, former military dictator Francisco Morales Bermudez of Peru and
former dictator Luis Garcia Meza of Bolivia were sentenced to life imprisonment in absen-
tia. In the Middle East, the Iragi High Tribunal completed proceedings against Saddam
Hussein in 2006, resulting in his execution the same year. In Africa, Mengistu Haile Mari-
am of Ethiopia was sentenced to death in May 2008, but he remains at large in Zimbabwe.
The case of Jean-Claude ‘Baby Doc’ Duvalier of Haiti is not included, as he was investi-
gated for but not charged with crimes against humanity. For background, see Hector
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After World War 11, the IMTFE, which tried 28 persons in total,*®
put on trial and convicted four Japanese prime ministers, namely Kiichiro
Hiranuma, Koki Hirota, Kuniaka Koiso, and Hideki Tojo. All had served
as prime minister at different times between 1928 and 1945, and all had
also occupied other high positions in the Japanese government, which re-
sulted in charges being levelled against them with respect to those latter
functions. Two of them, Tojo and Hirota, were sentenced to death, and the
other two to life imprisonment.

The 13 proceedings begun at the international level since the IMT-
FE trial — five at the ICTY, four at the ICC, and one each at the ICTR,
SCSL, ECCC, and EAC — have had mixed results. The ICC originally in-
dicted three sitting heads of state: Omar Al-Bashir, Muammar Gaddafi,
and Uhuru Kenyatta. Bashir is at large, with his case in the pre-trial phase,
while Gaddafi has died, and Kenyatta’s trial was vacated due to a lack of
evidence. One former head of state, Laurent Gbagbo, has been indicted by
the ICC and his trial is ongoing.

The ICTR sentenced Jean Kambanda, who was prime minister of
Rwanda during the 1994 genocide, to life imprisonment in 1998. At the
ICTY, Slobodan Milosevi¢, president of what was then known as the Fed-
eral Republic of Yugoslavia, was indicted in 1999 and 2001 and put on
trial in 2002; the trial would have been completed had he not died in 2006
while in custody during the proceedings. The ICTY also put on trial Milan
Milutinovi¢, president of the Republic of Serbia, as part of a joint trial
with five others, but he was acquitted in 2009 and the prosecutor did not
appeal the judgment. Lastly, the ICTY also convicted three heads of
smaller entities: Radovan Karadzi¢, who was wartime president of the
Republika Srpska in Bosnia and Herzegovina, convicted in 2016 and sen-
tenced to 40 years’ imprisonment; Jadranko Prli¢, president of the Croa-
tian Defence Council (‘HVO’) and prime minister of the Croatian Repub-

Olasolo, Criminal Responsibility of Political and Military Leaders for Genocide, Crimes
against Humanity and War Crimes, with Special Reference to the Rome Statute and the
Statute and Case Law of the Ad Hoc Tribunals, Hart, Oxford, 2008; Hector Olasolo, The
Criminal Responsibility of Senior Political and Military Leaders as Principals to Interna-
tional Crimes, Hart, Oxford, 2009; and Ellen L. Lutz, Prosecuting Heads of State, Cam-
bridge University Press, Cambridge, 2009.

13 See Judgment, International Military Tribunal for the Far East: Tokyo, 1 November 1948,
Part C, Chapter X, pp. 1146-1211 (www.legal-tools.org/doc/09f24c/).
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lic of Herceg-Bosna, in 2013, sentenced to 25 years; and Milan Babic,
president of the Serbian Krajina region in Croatia, in 2005, sentenced to
13 years (after a guilty plea). While these three leaders were not heads of
state, strictly speaking, they are included in this category as they occupied
the highest position in the statelets in question.

The SCSL indicted the former president of Liberia, Charles Taylor,
in 2006 and his trial started in early 2008; he was convicted in 2012 and
sentenced to 50 years’ imprisonment. Khieu Samphan, former president of
Democratic Kampuchea, was investigated by the ECCC in Cambodia. His
first trial started in 2011, resulting in a conviction and life sentence in
2014, while his second trial, involving allegations of genocide, has been
completed apart from the issuance of a judgment. Senegal put on trial the
former president of Chad, Hisséne Habré, who was indicted in 2013 and
convicted in 2016; his sentence of life imprisonment was upheld on ap-
peal a year later.

Approaches to using forms of participation of accused persons dif-
fer across these cases. This largely reflects fact that specific modes of lia-
bility are of greater interest and importance to specific institutions, both
immediately after WWI1I and more recently.

At the IMTFE, three of the accused were convicted of all three main
forms of participation charged in the indictment, namely conspiracy in
aggression, participation/waging of aggression, and command responsibil-
ity (Koiso, Tojo, and Hirota), while one (Hiranuma) was convicted of
conspiracy and participation.'*

Of the four cases initiated at the ICC, Bashir was charged with two
forms of perpetration, namely indirect perpetration and indirect co-
perpetration, while Gaddafi was also charged with indirect co-perpetration,
as was Kenyatta. While the same form of participation was included in the

14 Of the original 55 charges in the indictment, the Tribunal approved only nine, namely con-
spiracy to wage wars of aggression (count 1); participating/waging wars of aggression
(counts 27, 29, 31, 32, 33, and 36); and two counts (54 and 55) pertaining to the responsi-
bility of persons in authority for allowing war crimes to be committed (count 54 pertains to
charges of ordering, authorising, and permitting such crimes, while count 55 indicates fail-
ure to take adequate steps to secure the observance and prevent breaches of the conven-
tions and laws with respect to prisoners of war and civilian internees). See IMTFE, Judg-
ment, International Military Tribunal for the Far East: Tokyo, 1 November 1948, Part A,
Chapter 11, pp. 32-37 (www.legal-tools.org/doc/3a2b6b/).
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charge sheet for Gbagbo, he was also accused of superior responsibility,
instigation, and common purpose. This seems to reflect the more recent
approach by the prosecutor to lay as many charges as possible in case the
one most difficult to prove, perpetration, does not stand up to scrutiny,
and at the same time to signal the very senior position of the accused by
including superior responsibility.

At the ICTR, Kambanda was convicted (after a guilty plea) of insti-
gation, aiding and abetting, complicity, incitement, and conspiracy, the
latter three forms of participation unique to the crime of genocide. At the
ICTY, Milosevi¢ had been charged with three separate JCES, which were
the same charges leading to the conviction in the Karadzi¢ case, while
Babi¢’s conviction was based on a single JCE, as were the charges against
Milutinovié¢ and Prli¢.

While the SCSL prosecutor in the Taylor case had included charges
of JCE, he was only able to prove the lesser accusation of aiding and abet-
ting. At the ECCC Samphan was convicted of JCE and superior responsi-
bility, while at the EAC Habré was convicted of direct participation, JCE,
superior responsibility, and ordering; it would appear in the last two cases
that, apart from the preference for JCE at the preparatory level, the con-
victions also took into account the very senior positions of the accused at
the execution phase by using forms of liability eminently suited to such
roles, namely ordering and superior responsibility.

3.3.2. Ministers

Thirty-nine persons at the ministerial level have been charged with inter-
national crimes by the international institutions. Along with ministers, this
group includes plenipotentiaries in Nazi Germany, members of a junta or
presidential council (as in Sierra Leone and Bosnia, respectively), and
vice presidents. Of this group, 6 were charged by the IMT, 4 by the IMT-
FE, 14 by the ICTR, 9 by the ICTY, 3 by the SCSL, 2 by the ECCC, and 1
by the ICC.

Of the 24 persons in total accused at the IMT, six held ministerial-
level posts in Germany: Hermann Goering, commander-in-chief of the
Luftwaffe and plenipotentiary for the Four Year Plan; Joachim von Rib-
bentrop, minister of foreign affairs; Alfred Rosenberg, Reich minister for
the occupied eastern territories; Wilhelm Frick, Prussian minister of the
interior, Reich director of elections, and general plenipotentiary for ad-
ministration of the Reich; Albert Speer, plenipotentiary general for arma-
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ments and member of the Central Planning Board; and Hans Fritzsche,
plenipotentiary for the political organisation of the Greater German Ra-
dio). Four of these men, Goering, von Ribbentrop, Rosenberg, and Frick,
were sentenced to death, while Speer received 20 years’ imprisonment
and Fritzsche was acquitted.

The IMTFE sentenced Okinori Kaya, the Japanese finance minister,
and Sadao Araki, the minister of war and education, to life imprisonment,
while two foreign ministers, Mamoru Shigemitsu and Shigenori Togo,
received 7 and 20 years’ imprisonment respectively.

The ICTR put on trial most members of the cabinet of the interim
government of Rwanda, which had planned and implemented the geno-
cide in 1994. The following ministers were tried: Casimir Bizimungu,
minister of health; Justin Mugenzi, minister of commerce; Jéréme-
Clément Bicamumpaka, minister of foreign affairs; Prosper Mugiraneza,
minister of civil service; Augustin Ngirabatware, minister of planning;
Callixte Nzabonimana, minister of youth and associative movements, who
had also been chairman of the National Republican Movement for De-
mocracy and Development (‘MRND’) in Gitarama Prefecture; André
Rwamakuba, minister of primary and secondary education; Jean de Dieu
Kamuhanda, minister for culture and education; Jean Bosco Barayagwiza,
minister of foreign affairs; Pauline Nyiramasuhuko, minister of family
and women’s development; Emmanuel Ndindabahizi, minister of finance;
André Ntagerura, minister of transport; Eliezer Niyitegeka, minister of
information; and Callixte Kalimanzira, acting minister of the interior.
These 14 persons were tried in 11 trials, comprising seven individual trials
and four joint trials: the Government Il trial, with the first four persons
mentioned above; the Butare trial, with six persons, of whom only Nyira-
masuhuko was a minister; the media trial, with three persons, of whom
only Barayagwiza was a minister; and the Cyangugu trial, with three per-
sons, of whom only Ntagerura was a minister.

The ICTR sentences varied from life imprisonment to acquittal.
Nzabonimana, Kamuhanda, Ndindabahizi, Niyitegeka, and Nyiramasuhu-
ko were sentenced to life, with the last one’s sentence reduced to 47 years
on appeal. Barayagwiza was sentenced to 35 years, reduced to 32 years on
appeal. Mugenzi, Mugiraneza, Ngirabatware, and Kalimanzira were sen-
tenced to 30 years, although for the last one the sentence was reduced to
25 years on appeal, while for the first two an acquittal was entered on ap-
peal. The remaining four (Bizimungu, Bicamumpaka, Rwamakuba, and
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Ntagerura) were acquitted, the first two as part of the Government 11 trial;
as a result, all four accused in the Government Il trial were eventually
found not guilty.

At the ICTY a similar picture emerges. Ljube Boskoski, minister of
the interior of the former Yugoslav Republic of Macedonia, was acquitted.
Of the other eight, seven received substantial prison sentences: 35 years
for Milan Marti¢, minister of defence and minister of internal affairs of
the Republic of Serbian Krajina; 32 years at trial reduced to 30 years on
appeal for Radoslav Brdanin, acting vice president of the government of
the Republika Srpska; 25 years for Dario Kordi¢, vice president and a
member of the presidency of the Croatian Republic of Herceg-Bosna; 20
years for Bruno Stoji¢, head of the Department of Defence of the Croatian
Republic of Herceg-Bosna; 16 years for Valentin Cori¢, minister of the
interior of the Croatian Republic of Herceg-Bosna; 22 years at trial but
reduced to 18 years on appeal for Mic¢o Stani$i¢, minister of the Serbian
ministry of internal affairs in Bosnia and Herzegovina. Biljana Plavsic,
Serbian representative to the collective presidency of Bosnia and Herze-
govina and a member of the presidency of the Republika Srpska, received
a sentence of 11 years after a guilty plea. Apart from Plavsi¢, the others
were all part of joint trials in which they occupied the highest position in
their respective governments compared to the other accused.

In Sierra Leone, the SCSL found guilty three members of the
Armed Forces Revolutionary Council (‘AFRC’) governing body, the Su-
preme Council of the AFRC, and sentenced them to long prison terms: 50
years for Alex Tamba Brima and Santigie Borbor Kany, and 45 years for
Brima Bazzy Kamara. In Cambodia, the ECCC had to terminate proceed-
ings against leng Sary, deputy prime minister and minister for foreign af-
fairs, due to his death, as well against leng Tirith, minister of social affairs,
due to her unfitness to stand trial.

With respect to forms of participation, the IMT charged the 24 ac-
cused with four counts:

1. A common plan or conspiracy in the planning, preparation, initia-
tion, or waging of a war of aggression, or a war in violation of in-
ternational treaties, agreements, or assurances;

2. Planning, preparation, initiation, or waging of a war of aggression,
or a war in violation of international treaties, agreements, or assur-
ances;
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3. Leaders, organisers, instigators, and accomplices participating in
the commission of war crimes as well as acting in concert;

4. Leaders, organisers, instigators, and accomplices participating in
the commission of crimes against humanity as well as acting in
concert.

Of the four ministers sentenced to death, Goering, Von Ribbentrop,
Rosenberg, and Frick, the first three had been convicted of all four charg-
es, while the fourth one, Frick, had been convicted of three charges but
acquitted of the first one. Speer had been convicted of common plan/
conspiracy and participation as related to counts 1 and 2, while Fritzsche,
the one acquittal in this group of ministers, had been charged with counts
1, 3, and 4, common plan/conspiracy and acting in concert. At the IMTFE,
Kaya and Togo were convicted of conspiracy to wage wars of aggression
as well as for participation in waging such wars, while Araki was convict-
ed only of the latter. These charges seem to be reflected in the seriousness
of their sentences, namely life imprisonment and 20 years. By contrast,
Shigemitsu, who received only 7 years, was convicted of participation in
waging aggressive wars and superior responsibility.

At the ICTR a spectrum of forms of participation were used. The
four co-accused in the Government Il trial, all of whom were eventually
acquitted, had all been charged with a combination of conspiracy, incite-
ment, and JCE — the first two of these forms, as noted earlier, only possi-
ble for the crime of genocide. On the other hand, the most serious sen-
tence of life imprisonment was based in one instance on similar charges
but without resort to JCE, such as a combination of conspiracy, incitement,
and instigation (in the Nzabonimana case), while in the other four cases
different dual charges led to this sentence, namely ordering together with
aiding and abetting (Kamuhanda), instigation and aiding and abetting
(Ndindabahizi as well as Kalimanzira), and incitement and personal par-
ticipation (Niyitegeka). Nyiramasuhuko, who received 47 years, had been
convicted of conspiracy and superior responsibility, while Ngirabatware’s
conviction and 30-year sentence was based on JCE and complicity, the
latter again a form of liability specific to genocide. One other individual,
Barayagwiza, received a sentence of 32 years based on instigation, plan-
ning, and superior responsibility. Lastly, the acquittals in two individual
trials, those of Rwamakuba and Ntagerura, were related to direct partici-
pation and superior responsibility, respectively.
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The picture at the ICTY, SCSL, and ECCC is much simpler than at
the ICTR. In the 13 cases across these institutions, the charges and con-
victions were based on JCE with two exceptions, namely the Boskoski
case at the ICTY, where the indictment was based only on superior re-
sponsibility, and the leng Tirith case at the ECCC, where, in addition to
JCE, the charges of planning, instigating, superior responsibility, and aid-
ing and abetting were also included in the indictment. As indicated earlier,
neither of these two cases resulted in a conviction. Incidentally, ministers
are the only category in which women are represented, with Nyiramasu-
huko at the ICTR, Plavsi¢ at the ICTY, and leng Tirith at the ECCC (plus
one at the ICC in a different category, namely Simone Gbagbo).

At the ICC, Abdel Raheem Muhammad Hussein, minister of na-
tional defence and former minister of the interior in Sudan, has been
charged as an indirect (co-)perpetrator but no trial has been held yet.

3.3.3. Miilitary Leadership

The category of military leadership consists of persons at the highest level
of a military structure, either at headquarters or in the field; such figures
are typically either commander-in-chief or commander of a corps with a
rank of at least general. This section will deal with military leadership in
state organisations, while senior military leadership in non-state (rebel)
organisations will be discussed in Section 3.3.7.

As a preliminary comment, when we compare the 33 proceedings
against military leaders (4 at the IMT, 11 at the IMTFE, 14 at the ICTY, 2
at the ICC, and 1 each at the ICTR and ECCC) with the ones just dis-
cussed above, it is striking how differently the institutions have chosen to
prioritise trials of civilian versus military leaders. Not counting heads of
state, who often combine both military and civilian authority, the IMT
after WWII prosecuted 6 civilian leaders and 4 military ones, while the
IMTFE did the opposite, with 4 civilian ministers and 11 generals. The
variation can be seen even more clearly at the international tribunals,
where the ICTR initiated trials against 11 ministers and only 1 general,
while the ICTY proceeded against 6 ministers and 14 military leaders. The
differences at the internationalised tribunals are less pronounced, with the
ECCC proceeding against 1 civilian and 2 military leaders and the SCSL
only against 3 civilian leaders. The ICC has started proceedings against 1
civilian and 2 military leaders.
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The four senior military functionaries convicted at the IMT were
Wilhelm Keitel, chief of the Armed Forces High Command; Karl Doenitz,
commander-in-chief of the German Navy; Erich Raeder, admiral inspector
of the Navy; and Alfred Jodl, chief of Operations Staff of the Armed
Forces High Command. Keitel and Jodl were sentenced to death, which
may be connected to the fact that, as was the case with their civilian coun-
terparts, they had been convicted of all four charges in the indictment.
Raeder, who had been convicted of three charges, that is, all except crimes
against humanity, was sentenced to life. Doenitz received a sentence of 10
years with convictions on two charges, namely participation in crimes
against peace and acting in concert in war crimes.

As indicated, the IMTFE put a large number of military leaders on
trial (11 of the 28 persons tried), with a variety of backgrounds. At the
highest level were commanders-in-chief such as Shunroko Hata, com-
mander-in-chief of the expeditionary forces in China, who also served at a
different time as minister of war; Seishiro Itagaki, commander-in-chief of
the Army in Korea, who also served at different times as minister of war
and chief of staff of the China Expeditionary Army; Heitaro Kimura,
commander-in-chief of the Burma Area Army, who also served at a differ-
ent time as vice war minister; and Yoshijiro Umezu, chief of the Army
General Staff. At a slightly lower level were Akira Muto, vice chief of
staff of the China Expeditionary Force, and Iwane Matsui, commander of
the Shanghai Expeditionary Force and Central China Area Army. Follow-
ing them were high-ranking functionaries such as the generals Kenryo
Sato, Teiichi Suzuki, and Hiroshi Oshima (who also served as ambassador
to Germany), as well as admirals, namely Takasumi Oka and Shigetaro
Shimada.

Four of these men were sentenced to death (ltagaki, Kimura, Matsui,
Muto), with the remaining seven sentenced to life imprisonment. Of the
four sentenced to death, two were commanders-in-chief (one in China and
one in Burma) while also having other very high functions in the ministry
of war; the other two were the military commander and vice chief of staff
in China during some of the worst crimes against civilians by Japanese
armed forces. These four plus Hata, who received life imprisonment, were
the only ones to have been convicted of all counts of conspiracy and par-
ticipation in waging wars of aggression as well as command responsibility,
acknowledging their failure to prevent or punish their troops. As for the
other six who received life imprisonment, in three cases it was based on
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the conspiracy and participation charges (Umezu, Suzuki, and Shimada),
while three were convicted based on one charge each, namely participa-
tion in waging war (Sata), command responsibility (Matsui), and conspir-
acy (Oshima).

At the international tribunals, an interesting picture emerges with
respect to the outcomes of the trials and the modes of participation
charged. In each tribunal, the Appeals Chamber (‘AC’) took a critical ap-
proach with respect to command responsibility, as well as other forms of
participation by high military officials. At the ICTR, in the case of Augus-
tin Bizimungu, who had been chief of staff of the Rwandan Army, the AC
upheld the conviction on this ground (as well as for conspiracy and com-
plicity in genocide) and the sentence of 30 years’ imprisonment. At the
ICTY, it overturned sentences on this ground in two cases, namely those
of Momcilo Perisi¢, chief of the General Staff of the Yugoslav Army, who
had been sentenced to 27 years by the Trial Chamber (‘TC’) for his com-
mand responsibility as well as for aiding and abetting, and of Naser Oric,
senior commander of Bosnian Muslim forces in municipalities in eastern
Bosnia and Herzegovina, including Srebrenica, who had been sentenced
to 2 years for only command responsibility. Meanwhile, the acquittal of
Sefer Halilovi¢, deputy commander and later chief of the Supreme Com-
mand Staff of the Army of Bosnia and Herzegovina, based on command
responsibility at the trial level, was upheld.

In addition, the Appeals Chamber reduced the sentences of Radislav
Krsti¢, chief of staff and commander of the Drina Corps of the Bosnian
Serb Army, from 46 to 35 years, based on aiding and abetting; of VIadimir
Lazarevi¢, commander of the PriStina Corps of the Yugoslav Army, from
15 to 14 years, also for aiding and abetting; and of Enver Hadzihasanovi¢,
commander of the Army of Bosnia and Herzegovina 3rd Corps, as well as
chief of the Supreme Command Staff and member of the Joint Command
of the Army of Bosnia and Herzegovina, from five to three and a half
years, based on command responsibility. On the other hand, it increased
the sentence of Stanislav Gali¢, commander of the Sarajevo Romanija
Corps of the Bosnian Serb Army, from 20 years to life imprisonment for
ordering the commission of war crimes and crimes against humanity. It
upheld the sentences of 15 and 22 years respectively of Dragoljub Ojdanic,
chief of the General Staff of the Yugoslav Army, and NebojSa Pavkovi¢,
commander of the Third Army of the Yugoslav Army; Pavkovi¢ had been
convicted based on a JCE together with four others in the Sainovi¢ trial,
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in which the above-mentioned Lazarevi¢ was also an accused. The Cham-
ber did the same with two accused in the Prli¢ case, namely Slobodan
Praljak, commander of the HVO Main Staff, and Milivoj Petkovi¢, chief
of the HVO Main Staff and deputy overall commander of the HVO forces,
each of whom had received 20 years. The AC did not rule substantively
on the Trial Chamber decision in the case of Rasim Deli¢, commander of
the Main Staff of the Army of Bosnia-Herzegovina, as the accused had
died while on provisional release, but only indicated that the TC decision
(3 years’ imprisonment for command responsibility) was final. Lastly,
Ratko Mladi¢, commander of the Main Staff of the Army of Republika
Srpska in Bosnia and Herzegovina, was sentenced to life imprisonment by
the Trial Chamber, and as of July 2018 his appeal has not yet been heard.

At the ICC, one conviction was rendered against Jean-Pierre Bemba
Gombo in the situation pertaining to the Central African Republic, where,
as president and commander-in-chief of the Mouvement de Libération du
Congo, he provided military support to the president of the country
against an internal rebellion. He was sentenced to 16 years’ imprisonment
based on command responsibility but both the conviction and sentence
were overturned on appeal, leading to an acquittal. In another case, an ar-
rest warrant was issued against Al-Tuhamy Mohamed Khaled, lieutenant
general in the Libyan army and head of the Libyan Internal Security
Agency; the modes of liability in this case were perpetration, common
purpose, and superior responsibility. Lastly, at the ECCC, charges based
on JCE were laid by the two co-investigative judges in 2015 against Meas
Muth, commander of the Democratic Kampuchea Navy; the investigation
was concluded in 2017 but no trial has started yet.

3.3.4. Leaders of Other Governmental Power Structures

This section deals with persons in civilian power structures who exert less
authority, power, and influence than those in the three preceding catego-
ries. These persons are typically one step removed from the centre of
power, holding either a slightly lower rank than the head of state or minis-
ters in the same centralised hierarchy, or else a very high position outside
the centre of power, usually outside the country. The 24 functionaries dis-
cussed in this section fall into six subcategories: very senior administra-
tive officials; governors of occupied territory; ambassadors; high officials
in security or intelligence organisations; powerful parliamentarians; and
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persons whose power derives from their proximity to persons mentioned
in the three preceding sections.

The first group, that of very senior administrative officials, includes
four persons: at the IMT, Rudolph Hess, deputy to Hitler, and Martin
Bormann, secretary to Hitler; and at the IMTFE, Naoki Hoshino, chief
cabinet secretary, and Koici Kido, chief secretary to the Lord Keeper of
the Privy Seal. Their functions were seen as essential to the implementa-
tion of policies in both Germany and Japan, as can be seen from their sen-
tences and from the forms of participation they were charged with. Hess
was charged with common plan/conspiracy and participation in waging
aggressive war and received a life sentence, while Bormann was charged
with acting in concert in war crimes and crimes against humanity and was
sentenced to death. At the IMTFE, similar results were achieved with both
Hoshino and Kido, who were charged with conspiracy and participation to
wage wars of aggression and sentenced to life imprisonment.

The second group, six governors of occupied territory, were only
prosecuted, like the group before, immediately after WWII, namely at the
IMT and IMTFE, as well as by a Control Council Law No. 10 tribunal.
The IMT prosecuted Baldur von Schirach, gauleiter of Vienna, Reich
governor of Vienna, and Reich defence commissioner for that territory;
Arthur Seyss-Inquart, Reich governor of Austria and the Reich commis-
sioner for occupied Netherlands; and Konstantin von Neurath, Reich pro-
tector for Bohemia and Moravia. The IMTFE prosecuted Jiro Minami, the
governor general of Korea. In addition, the Permanent Military Tribunal at
Strasbourg, a CC10 court, prosecuted Robert Wagner, gauleiter and head
of civil government of Alsace, and Hermann Gustav Philipp Rohn, ex-
deputy gauleiter of Alsace, together with five others. As with the preced-
ing group, their activities were considered extremely serious. Death sen-
tences were handed down for Seyss-Inquart, for participation in crimes
against peace, acting in concert in war crimes, and crimes against humani-
ty, as well as for Wagner and Rohn, based on incitement and aiding and
abetting. Minami received life imprisonment for conspiracy and participa-
tion in aggression. Von Schirach was sentenced to 20 years’ imprisonment
for acting in concert in the commission of crimes against humanity, and
\on Neurath to 15 years on all four counts.

The third group, ambassadors, consists of Franz von Papen, German
ambassador to Turkey, and Toshio Shiratori, Japanese ambassador to Italy.
\on Papen was acquitted on charges of common plan/conspiracy and par-
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ticipation in crimes against peace by the IMT, while the IMTFE gave
Shiratori life imprisonment for conspiracy.

The fourth group, high officials in security organisations, includes
eight persons. The IMT proceeded against Ernst Kaltenbrunner, chief of
the Security Police and the SD (Sicherheitsdienst) and head of the Reich
Security Head Office, and Fritz Sauckel, obergruppenfuehrer in both the
SS and the SA (Sturmabteilung). The ICTY prosecuted Sreten Luki¢, head
of the Serbian Ministry of Internal Affairs; Vlastimir Pordevié, assistant
minister of the Serbian Ministry of Internal Affairs and chief of the minis-
try’s Public Security Department; Jovica Stanisi¢, head of the State Secu-
rity Service of the Serbian Ministry of Internal Affairs; and Berislav Pusi¢,
president of the Service for the Exchange of Prisoners and Other Persons
and head of the commission in charge of all Herceg-Bosna/HVO prisons
and detention facilities (and part of the Prli¢ trial). The ICC heard the cas-
es of Abdullah Al-Senussi, national head of Libyan military intelligence,
and Francis Kirimi Muthaura, chairman of the Kenyan National Advisory
Committee and chairman of the National Security Advisory Committee.

The IMT sentenced both Kaltenbrunner and Sauckel to death on the
same charges, namely acting in concert for war crimes and crimes against
humanity. The ICTY Trial Chamber gave Luki¢ (who was part of a joint
trial with five others) 22 years’ imprisonment for JCE, but this was re-
duced on appeal to 20 years; similarly, Pordevi¢ was originally sentenced
to 27 years for JCE but this became 18 years on appeal. Stani$i¢ was ac-
quitted by the Trial Chamber but this was overruled by the Appeals
Chamber, which ordered a new trial, which is still ongoing, based on JCE.
Lastly, the sentence of 10 years against Pusi¢ was upheld on appeal. Both
cases at the ICC have been discontinued: for Senussi, who had been
charged as indirect co-perpetrator, because the case was found inadmissi-
ble in 2014 due to proceedings in Libya, and for Muthaura, because the
prosecutor withdrew the charges, which were the same as for Senussi, in
2013.

The fifth group, powerful parliamentarians, contains one person:
Momcilo Krajisnik, who had been on the main board of the Serb Demo-
cratic Party of Bosnia and Herzegovina and served as president of the
Bosnian Serb Assembly. He was sentenced for JCE to 27 years’ impris-
onment, reduced on appeal to 20 years.

The last group, persons whose power is due to their close proximity
to heads of state, ministers, and military leaders, includes three individu-

Publication Series No. 37 (2018) — page 153



A Theory of Punishable Participation in Universal Crimes

als. The ICC prosecuted Simone Gbagbo, wife of Laurent Gbagbo, presi-
dent of Cote d’Ivoire until 2011 (mentioned above in the section on heads
of state), as well as Charles Blé Goudé, a prominent leader of pro-Gbagbo
youth movements. Blé Goudé is on trial together with Laurent Gbagbo for
indirect co-perpetration; Simone Gbagbo has been charged as an indirect
co-perpetrator but her trial has not started yet. At the ICTR, Arséne Sha-
lom Ntahobali is the son of Pauline Nyiramasuhuko (mentioned above in
the section on ministers). He was sentenced to life imprisonment (as part
of the six-person Butare joint trial), reduced to 47 years on appeal, for di-
rect participation, ordering, and aiding and abetting.

3.3.5. Leaders of Political Parties

There have been five proceedings against leaders of political parties. At
the IMT, Hans Frank, reichsleiter of the Nazi Party in charge of legal af-
fairs, was sentenced to death for acting in concert for war crimes and
crimes against humanity. At the ICTY, Vojislav Seselj, president of the
Serbian Radical Party and member of the Assembly of the Republic of
Serbia, was acquitted of JCE but this was overturned on appeal by the
MICT, resulting in a sentence of 10 years’ imprisonment. At the ECCC,
Noun Chea, deputy secretary of the Communist Party of Kampuchea,
member of the Standing Committee and Central Committee of the Com-
munist Party of Kampuchea, and chairman of the Democratic Kampuchea
People’s Assembly, was sentenced to life imprisonment for JCE and supe-
rior responsibility, while a second case with the same modes of liability
but with the addition of a genocide charge has been completed and is
awaiting judgment. At the ICC, Henry Kiprono Kosgey and William
Joshua Arap Sang, leader and deputy leader respectively of the Orange
Democratic Movement in Kenya, were charged with indirect co-
perpetration, but their cases ended with non-confirmation of the charges
by the Pre-Trial Chamber and a decision by the Trial Chamber to termi-
nate the proceedings.

3.3.6. Leaders of Financial and Economic Power Structures

There have been five cases involving such leaders, all pertaining to per-
sons working for and during the Nazi regime in Germany. Hjalmar
Schacht, president of the Reichsbank, was acquitted by the IMT of com-
mon plan/conspiracy and participation in crimes against peace. Bruno
Tesch, owner of the Zyklon B firm that supplied poison gas to the German
concentration camps, was sentenced to death based on aiding and abetting
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by the British Military Court in Hamburg in the group trial called the
Zyklon B Case.

The other three individuals were convicted by the US military tri-
bunal in Nuremberg as part of the IG Farben group trial, the Krupp group
trial, and the Flick group trial. The defendants with the highest positions
in these trials were Carl Krauch, a senior official in 1G Farben Industries
AG,; Alfried Felix Alwyn Krupp von Bohlen und Halbach, a senior official
in Friedrich Krupp AG; and Friedrich Flick, principal proprietor and ac-
tive head of a large group of industrial enterprises, including coal and iron
ore mines and steel producing and manufacturing plants, and a member of
the supervisory board of numerous other large industrial and financial
companies. Krupp and Krauch were charged with ordering, abetting, tak-
ing a consenting part in, and being connected with war crimes and crimes
against humanity, while Flick was found guilty of taking a consenting part
and aiding and abetting. Krupp received 12 years while Krauch and Flick
received 7 years.

3.3.7. Leaders of Non-state Power Structures (Civilian and Military)

For the purposes of this section, non-state power structures will be de-
fined as organisations constituted in opposition to established govern-
ments. Such organisations do not, therefore, include government-
connected militias, such as those in Rwanda or the former Yugoslavia, or
self-proclaimed governments and militias connected to them, such as the
Bosnian Serb entity in Bosnia and Herzegovina, the Bosnia Croat entity in
the same area, and the Serbian entity of Krajina in Croatia.

Based on this description, seven leaders of non-state structures have
been prosecuted: one at the SCSL and six at the ICC. Of these seven, the
first three mentioned below were civilians, while the other four were mili-
tary. To begin with the SCSL, Moimina Fofana, director of war of the
Civil Defence Forces, a government-allied militia in Sierra Leone, was
sentenced to 25 years’ imprisonment for aiding and abetting and com-
mand responsibility.

At the ICC, Thomas Lubanga Dyilo, founding member and presi-
dent of Union des Patriotes Congolais, who was active in Ituri, Democrat-
ic Republic of Congo (‘DRC’), was sentenced to 14 years’ imprisonment
as a co-perpetrator. Two high officials of the Forces Démocratiques de
Libération du Rwanda (‘FDLR”), also active in Kiva, had arrest warrants
issued against them. Callixte Mbarushimana, de facto leader and first vice
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president ad interim of the FDLR, was charged with common purpose, but
the PTC refused to confirm the charge. The arrest warrant for Sylvestre
Mudacumura, supreme commander of the army of the FDLR, was based
on indirect co-perpetration but he is still at large. In addition, a summons
to appear was issued against Bahar Idriss Abu Garda, chairman and gen-
eral coordinator of military operations of the United Resistance Front in
Darfur, based on his role as a co-perpetrator and indirect co-perpetrator,
but these charges were also not confirmed by the PTC. Charges of being a
co-perpetrator were also brought against another leader of the same organ-
isation in Darfur, Abdallah Banda Abakaer Nourain, who was command-
er-in-chief of the Justice and Equality Movement, a component of the
United Resistance Front; the charges were confirmed, but the proceedings
against him were terminated due to his death.

Lastly, an arrest warrant was issued for Joseph Kony, leader and
commander-in-chief of the Lord’s Resistance Army (‘LRA”) in Uganda,
for ordering the commission of war crimes and crimes against humanity
but he is also still at large.

3.3.8. Conclusions Regarding High-Level Participants

Section 3.3. has examined the modes of participation of 130 individuals at
high levels within their power structures who have been charged with in-
ternational crimes in the period since the end of World War 1I. The sen-
tencing patterns of those individuals who were convicted have also been
provided. These 130 persons — all but three of them men — were divided
into seven categories: heads of state (17 persons), ministers (39), military
leaders (33), leaders of other governmental power structures (24), leaders
of political parties (5), business leaders (5), and leaders, both military and
civilian, in non-state power structures (7). Together they represent 34 per
cent of the total number of persons examined in this chapter in all 20 cat-
egories (385).

Data on the modes of participation of these individuals are set out in
Table 4. A couple of comments on the table are in order. First, all charges
against the above persons have been included in the data set, and because
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of the very regular use of multiple charges,’ a total of 222 charges were
brought against those 130 persons.

Second, the table includes all the charges, whether or not the pro-
ceedings resulted in a conviction. Of the proceedings against the 130 per-
sons, 15 resulted in acquittals (three at the IMT, six at ICTY, and six at
ICTR); one proceeding was halted at the ICTY due to the death of the ac-
cused; nine proceedings were halted at the ICC for various reasons (in-
cluding death of the accused, non-confirmation of charges by the Pre-Trial
Chamber, withdrawal of charges by the prosecutor, and a trial vacated by
the Trial Chamber before completion); and two were halted at the ECCC
because one accused died and a second was unfit to stand trial. Thus, a
total of 27 persons in this group have not faced any sentencing process,
meaning that 21 per cent of cases at the leadership level were uncomplet-
ed. This number does not take into account the proceedings at the ICC,
where charges have been confirmed but no trial has yet begun in the cases
of eight persons.

Third, while Table 4 provides the total number of modes of liability
per institution, there is a breakdown of each leadership category in the
footnotes related to those numbers.

15 Although it is interesting to note that the charges against three heads of state at the ICTY
were based on only one charge, namely JCE.
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IMT |IMTFE| CC10 | ICTR | ICTY | SCSL |ECCC| ICC | EAC | Total
Class I: Inchoate Liability

Planning 116 1Y 2
Conspiracy 1818 | 211 39
in crimes
against
peace
Conspiracy 7% 7
in genocide
Incitement 12 7% 8
to genocide
16 A minister.

17 Aminister.

18 Five ministers, nine military leaders, three other government leaders, and one leader of a
political party.

19 Four heads of state, two ministers, nine military leaders, three business leaders, and three
other government leaders.

20 One head of state and six ministers.

2L Another government leader.

22 One head of state and six ministers.
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IMT |IMTFE| CC10 | ICTR | ICTY | SCSL |[ECCC| ICC | EAC | Total
Class 1l: Commission Liability

Co- 42 4
perpetration
Indirect 1% 1
perpetration
Indirect co- 11% 11
perpetration
JCE 1626 327 528 2229 330 331 332 133 56
Direct partic- 3% 1% 1% 5
ipation
Command or 10% 4%8 7% 240 24 14 26
superior

responsibility

25 Four non-state leaders.
24 A head of state.

%5 Four heads of state, four other government leaders, two leaders of political parties, and one
non-state leader.

% One head of state, five ministers, four military leaders, six other government leaders, and
one leader of a political party.

27 Three business leaders.
28 Ministers only.

2 Four heads of state, seven ministers, four military leaders, five other government leaders,
and one leader of a political party.

30 Three ministers.
31 One minister, one military leader, and one leader of a political party.
32 One head of state, one military leader, and one non-state leader.

3 Ahead of state.
34 Two ministers and one other government leader.
3 Amilitary leader.
% Ahead of state.
37 Three heads of state, one minister, and six military leaders.
% Three ministers and one military leader.

3% One minister and six military leaders.

40 One minister and one other government leader.

41 One head of state and one military leader.

42 Ahead of state.
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IMT |IMTFE| CC10 | ICTR | ICTY | SCSL |[ECCC| ICC | EAC | Total
Class 111: Accomplice Liability

Aiding and 3% 34 445 34 24 148 16
abetting
Ordering 3% 250 15t 1%2 1% 8
Instigating 454 1% 1%6 6
Complicity 257 2
in genocide
Participation 12%8 | 19% 31
in crimes
against peace
Total 46 56 7 39 33 5 19 13 4 222

Table 4: Liability Forms Charged to High-Level Participants.

43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58

59

Three business leaders.

Three business leaders.

One head of state, two ministers, and one other government leader.
Three military leaders.

One head of state and one non-state leader.

A minister.

Three business leaders.

One minister and one other government leader.
A military leader.

A non-state leader.

A head of state.

One head of state and three ministers.

A minister.

A head of state.

One head of state and one minister.

Five ministers, three military leaders, three other government leaders, and one leader of a

political party.

Four heads of state, four ministers, nine military leaders, and two other government

leaders.
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As seen in Table 4, the data support the initial thesis set out in the
discussion of heads of state, namely that most institutions gravitated to-
wards the modes of participation prevalent in their constituting documents
or their early jurisprudence (such as at the ICTY).

The largest clusters of modes of liability (10 instances or more) can
be found in the following areas:

e JCE or its equivalent (at all institutions except the IMTFE, but with
the most emphasis at the IMT and ICTY), with a total of 56 in-
stances;

e conspiracy (at the IMT and IMTFE, where this type of inchoate of-
fence was connected to crimes against peace, and at the ICTR,
where it was connected to genocide), with a total of 46 instances;

e participation in waging wars of aggression (crimes against peace,
only at the IMT and IMTFE), with a total of 31 instances;

e command and superior responsibility (at all institutions except the
IMT, the CC10 tribunals, and the SCSL), with a total of 26 instanc-
es, 80 per cent of them at the IMTFE, ICTY, and ICTR;

e aiding and abetting (more or less evenly divided between the CC10
tribunals, ICTY, ICTR, SCSL and ECCC), with a total of 16 in-
stances;

e and, lastly, indirect co-perpetration, with 11 instances only at the
ICC — but certainly more to follow, as this is the only institution ac-
tive at the moment.

The seven other modes of indirect liability that have been utilised
together account for only 31 instances so far, while surprisingly, five per-
sons, including a head of state, were charged with direct participation.
What is less surprising is the prominence of overt preparatory forms of
participation, namely planning, instigation, incitement, and conspiracy, in
this group of functionaries — 62 instances, or 28 per cent. It is also likely
that most instances of JCE and indirect (co-)perpetration in this group are
preparatory in nature, as well.

In terms of sentencing, Table 5 sets out the range in each institution.

There are nine levels of sentencing, from less than five years’ imprison-
ment all the way to the death penalty.
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Sentence IMT [IMTFE| CC10 | ICTR | ICTY | SCSL |ECCC| ICC | EAC | Total
Death 11 6 3 20
Life impris- 2 16 6 2 2 1 29
onment

More than 50
years

40-49 years 1 4 5
30-39 years 3 4 7
20-29 years 2 1 1 7 1 12
10-19 years 2 1 3 2 8
5-9 years 1 2 3
Less than 5 2 2
years

Total 17 24 6 11 18 5 2 2 1 86

Table 5: Sentencing Range for High-Level Participants.

As shown in Table 5, the IMT, IMTFE, ICTR, SCSL, ECCC, and
EAC are the six institutions that handed down the largest proportion of
high-level sentences (death, life imprisonment, or terms of 40-50 years)
relative to the number of accused at those institutions. Overall, there were
54 high-level sentences out of a total of 86, or 62.8 per cent. This is not
surprising, given the type and scale of offences committed (in Rwanda
and Cambodia) and the extreme cruelty of crimes that were carried out by
the organisations of which the accused were in charge (in Sierra Leone
and Chad). Moreover, at the IMT and IMTFE, the very high status of the
accused persons, combined with the wide territorial range in which crimes
were committed, played an important role — as did the fact that the sen-
tencing took place in an era when death sentences were not yet considered
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objectionable from a human rights perspective. At the other end of the
scale, there have only been five sentences of less than 10 years, which
should not be surprising in this category of functionaries, which included
two business leaders in post-WWII proceedings.

3.4. Mid-Level Participants in Main Power Structures

Unlike the preceding section, where the analysis of power structures took
into account the activities of individual perpetrators, this and the follow-
ing sections will instead look at more general trends, as such an approach
will yield similar data sets of interest for this chapter. A total of 117 per-
sons will be examined in this section, divided as follows: 17 at a CC10
tribunal, 28 at the ICTR, 54 at the ICTY, 3 at the SCSL, 4 at the ECCC,
and 11 at the ICC.

3.4.1. Senior Military Officers

This swath of the military hierarchy falls between the highest-ranking of-
ficers or military leadership, discussed above in Section 3.3.3., and mili-
tary personnel below the level of officer, who will be addressed in Section
3.5.1. As such, it represents mostly military officials in positions of au-
thority at the regional and local levels, as well as some operating national-
ly but at a level subordinate to the leadership. Officers attached to the of-
ficial armed forces of a country as well as in militia aligned with such
forces are included in this section.

In all, 44 persons in this category have been subject to judicial scru-
tiny: three each at the SCSL and ICC, four at the ICTR, and the majority,
34, at the ICTY.

At the SCSL, three senior officers and commanders of the Revolu-
tionary United Front (‘RUF’) and the RUF/AFRC® were prosecuted. All
three were convicted in the same joint trial for JCE, but the sentences
were different, namely 52, 40, and 25 years.

At the ICC, the three persons charged were a colonel in the armed
forces of the Democratic Republic of Congo, for an attack on the village
of Bogoro in Ituri, DRC, and two leaders of the Janjaweed militia in Dar-
fur, Sudan. The colonel was charged with co-perpetration but was acquit-

60 |ssa Hassan Sesay, Morris Kallon, and Augustine Gbao.
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ted.® An arrest warrant against the two militia leaders has been issued
based on common purpose and inducing, but since they are at large, their
trial has not yet begun.®2

At the ICTR this category included two lieutenant colonels of the
Rwandan armed forces®® as well as two commanders of the Reconnais-
sance Battalion,® namely the commander of the entire unit, who was a
major, and the commander of one of its squadrons, who was a captain.
Both colonels were convicted of personal participation, with one extra
charge each, namely ordering and JCE; both received 25 years’ imprison-
ment. The two commanders were both charged with command responsi-
bility, conspiracy, and complicity; however, the more senior commander
was acquitted, while his junior received 15 years.

As indicated, the ICTY has placed a great deal of emphasis on put-
ting military operators on trial. As discussed in the preceding section, the
tribunal took action against 14 military leaders, the highest (with the
IMTFE) of all the international institutions. Proceedings at the ICTY rep-
resent almost 80 per cent of the cases at all institutions at the military in-
termediate level, the topic of this section.

Within this intermediate level it is possible to distinguish three fur-
ther tiers, ranged hierarchically from high to low, with 10 persons exercis-
ing authority at the regional level or at headquarters below military lead-
ers; 15 persons in a command position at the local level; and another 9
persons exercising some control at the local level but subordinate to the
local commanders just mentioned.

The first of these three groups, regional commanders, includes func-
tionaries such as the commander of the Split Military District of the Croa-
tian Army, who was also the overall operational commander of the south-
ern portion of the Krajina region during the military offensive known as
Operation Storm;® the commander of the Second Operational Group,
which was formed by the Yugoslav People’s Army (‘JNA’) to conduct a

61 Ngudjolo Chui.

62 Ahmad Muhammad Harun and Ali Muhammad Ali Abd-Al-Rahman.
8 Ephrem Setako and Aloys Simba.

64 Francois-Xavier Nzuwonemeye and Innocent Sagahutu.

8 Ante Gotovina.
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military campaign against the Dubrovnik region of Croatia;® the com-
mander of the 9th Military Naval Sector (‘VPS’) of the Yugoslav Navy,
which was responsible for attacking Dubrovnik, in the south of Croatia,
and the surrounding areas of the Adriatic Sea;®” the chief of staff to Stani-
slav Gali¢, commander of the Sarajevo Romanija Corps of the Bosnian
Serb Army, based around Sarajevo, Bosnia and Herzegovina, who then
succeeded Gali¢ as corps commander of the Sarajevo Romanija Corps;®®
the chief of the Supreme Command Staff of the Army of the Republic of
Bosnia and Herzegovina (ABiH);® the commander of the 7th Muslim
Mountain Brigade of the ABiH 3rd Corps;’ the commander of the Koso-
vo Liberation Army (‘KLA’) in the Dukagjin operational zone;’* a mem-
ber of the KLA General Staff stationed at the headquarters in Jablanica;"?
and the KLA commanders responsible for the operation of the Lapusnik
area and the KLA prison camp there.”

The modes of participation used for this group were either com-
mand responsibility, used five times, or JCE, used three times; two per-
sons, the last ones mentioned, were charged with both. The sentences
have ranged from 33 years (reduced on appeal to 29 years for MiloSevic¢
of the Bosnian Serb Army) to acquittal for all four members of the KLA
(either at first instance or after retrial following an appeal), as well as for
the chief of staff of the ABiH and for the commander in the Croatian Ar-
my (after an appeal, which overturned the original sentence of 24 years).
Two other sentences pertained to members of the Yugoslav armed forces
(namely 8 years, reduced to seven and a half years on appeal, and 7
years),’* while the last one was a sentence of 2 years for the other ABiH
officer.

The next tier down includes seven of those accused in the joint
Bosnian Serb Army (‘VRS”) or Srebrenica trial (an eighth person in that

6 pavle Strugar.
67 Miodrag Jokié.
8 Dragomir Milogevi¢.
8 Sefer Halilovié.

0 Amir Kubura.

1 Ramush Haradinaj.

2 Lahi Brahimaj.

73 Fatmir Limaj and Isak Musliu.

74 Strugar and Joki¢, respectively.
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trial, Drago Nikoli¢, will be discussed as part of the third tier below). The
seven included the assistant commander for intelligence and security of
the VRS Main Staff;” a colonel and chief of security of the VRS Main
Staff;’® a lieutenant colonel and commander of the Zvornik Brigade of the
Drina Corps of the VRS;"" a lieutenant colonel and chief of security of the
Drina Corps;’® the commander of a joint force of Bosnian Serb Ministry
of the Interior (‘MUP’) units subordinated to the Drina Corps to partici-
pate in the Srebrenica operation;’ the chief of operations and training
administration of the VRS Main Staff;® and the assistant commander for
moral, legal, and religious affairs of the VRS Main Staff.8! Other persons
connected to the VRS had positions such as chief of staff and deputy
commander of the 1st Zvornik Infantry Brigade of the Drina Corps;® as-
sistant commander for security and intelligence of the Bratunac Brigade;®
and commander of the First Tactical Group of the Bosnian Army.3

Apart from VRS personnel, this second tier includes the command-
er of the Bosnian Croat Convicts Battalion (Kaznjeni¢ka Bojna);® the
commander of the Knin garrison of the Croatian Army;® the commander
of the special KLA unit known as the Black Eagles, in Kosovo;®” and two
militia leaders, one of the Serbian Volunteer Guard (or Arkan’s Tigers)®®
and one of the White Eagles or Avengers, a group of local Bosnian Serb
paramilitaries in ViSegrad, southeastern Bosnia and Herzegovina.®®

75 Zdravko Tolimir.
76 LjubiSa Beara.
Vinko Pandurevié.

8 Vujadin Popovi¢.
79

7

Ljubomir Borov¢anin.
8 Radivoje Mileti¢.
81 Milan Gvero.

82 Dragan Obrenovi¢.

8 Momir Nikolié.
84 Zejnil Delali¢.

85 Mladen Naletili¢.

8 [van Cermak.

87 |driz Balaj.

8  Zeljko Raznatovié.

89 Milan Lukié.
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As in the preceding group, JCE and command responsibility figure
prominently here, but in comparison to the preceding group, more often in
combination with other forms of liability. There have been six cases in
which persons were charged with JCE exclusively, plus two cases of JCE
in combination with conspiracy and one in combination with command
responsibility. The same pattern can be seen with command responsibility:
this form of participation was the sole charge on only one occasion, but it
was also charged in combination with aiding and abetting, with complicity,
with ordering, and with personal participation, as well as with JCE, as just
mentioned. Lastly, one person was convicted of only personal participa-
tion and sentenced to life imprisonment.*

As expected, there was a range of sentences, but they lean towards
the high end, ranging from life imprisonment to acquittal (each on three
occasions), with three sentences of 20 years, one of 18 years, two of 17
years, one of 13 years, and one of 5 years (in addition, one person died
after being charged but before his trial could begin). The six accused in
the joint Srebrenica trial received two of the three life sentences, as well
as one sentence each of 18, 17, 13, and 5 years. On the other hand, two of
the three acquittals were entered for the Croatian and KLA accused, as
well as for the commander of the First Tactical Group of the Bosnhian Ar-
my. Notable as well is that two persons who pled guilty received lengthy
sentences, of 17 and 20 years.™*

The third tier in this intermediate class consists of the following po-
sitions: the assistant commander for logistics within the 4th Detachment
(a Yugoslav National Army—organised territorial defence unit) in Bosanski
Samac, Bosnia;% the assistant commander for intelligence, reconnais-
sance, morale, and information in the same 4th Detachment;® the com-
mander of the Bratunac Brigade of the VRS;* the chief of engineering of
the Zvornik Brigade of the VRS;*® a second lieutenant who served as

90 Lukié.
% Momir Nikoli¢ (on appeal after having received 27 years from the Trial Chamber) and

Obrenovié.

92 Miroslav Tadié.

9 Simo Zarié.

9 Videoje Blagojevié.

% Dragan Joki¢.
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chief of security for the Zvornik Brigade;® the leader of a reconnaissance
unit of the VRS;® the commander of the Vitez Brigade of the HVO in
Bosnia;® the commander of the Mrmak or Vinko Skrobo unit of the Con-
victs Battalion of the HVO;*® and the commander of units of Bosnian
Croat soldiers of the HVO.1®

Variations of aiding and abetting figure more prominently in this
group than in the two preceding groups. This form of participation was
twice charged exclusively, and once each in combination with personal
participation and JCE. The other five cases were based on JCE (three
times), command responsibility (once), and a combination of command
responsibility and personal participation (once).

All persons were convicted and given sentences ranging from 6 to
35 years, with the majority again in the upper range (six of the nine cases
resulted in a sentence of over 10 years).!® The longest sentence was given
to the seventh person in the Srebrenica joint trial referred to above, name-
ly Drago Nikoli¢. Other long sentences (18 and 28 years) were given to
persons who had been convicted of a combination of charges, which in-
cluded personal participation. Notable as well is that the one person who
pled guilty, Raji¢, still received a 12-year sentence based on command
responsibility.

3.4.2. Intermediate Administrators, Including Prison Commanders
and Senior Police Officers

Compared to the military category just discussed, the group of 49 civilian
administrators is more homogenous. Of the 23 persons adjudicated at the
ICTR, 12 were burgomasters or mayors'%? with civil responsibility at the

% Drago Nikoli¢.

97 Dragoljub Kunarac.

% Mario Cerkez.

9 Vinko Martinovié.

100 Tyica Rajié.

101 Namely 6, 8, 9, 12, 15 18 (twice), 28, and 35 years’ imprisonment.

102 Jean-Paul Akayesu, burgomaster of Taba; Ignace Bagilishema, Mabanza; Jean Mpambara,
Rukara; Grégoire Ndahimana, Kivumu; Paul Bisengimana, Gikoro; Sylvestre Gacumbitsi,
Rurumo; Jean-Baptiste Gatete, Murambi; Juvénal Kajelijeli, Mukingo; Joseph Kanyabashi,
Ngoma; Elie Ndayambaje, Muganza; Juvénal Rugambarara, Bicumbi; Laurent Semanza,
Bicumbi.
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local level, and eight were prefectural administrators (six prefects,® one

subprefect,’®* and one member of a prefectural committee!®) with civil
responsibility at the regional level. The other three functionaries were two
councillors'® and a youth organiser'®’ at the local level.

At the ICTY, of the 20 functionaries prosecuted, the majority were
either members of a municipal board/crisis staff (6 persons)'®® or were
commanders (7) or shift leaders (2)'%° of local prison camps. The re-
maining five persons included three local police commanders,*'* a high
official in the Ministry of the Interior of the Republic of Croatia,''? and an

103 Emmanuel Bagambiki, prefect in Cyangugu; Sylvain Nsabimana, Butare; Alphonse Ntezi-
ryayo, Butare; Frangois Karera, Kigali rural; Clément Kayishema, Kibye; Tharcisse Ren-
zaho, Kigali.

104 Dominique Ntawukulilyayo, Gisagara.

105 Michel Bagaragaza, Gisenyi Prefecture.

106 Mikaeli Muhimana, councillor in Gishyita Commune, Kibuye Prefecture; Vincent Rutaga-
nira, councillor in Mubuga, Gishyita Commune, Kibuye Prefecture.

107 Joseph Nzabirinda, Butare.

108 Miroslav Deronji¢, president of the Bratunac Municipal Board of the Serb Democratic
Party (‘SDS’) of Bosnia and Herzegovina; Blagoje Simi¢, president of the Municipal
Board of the Serbian Democratic Party and the president of the Serb Crisis Staff (later re-
named the War Presidency) in the municipality of Bosanski Samac; Milomir Staki¢, presi-
dent of the Serb-controlled Prijedor Municipality Crisis Staff and head of the Municipal
Council for National Defence; Dusko Tadi¢, president of the Local Board of the SDS in
Kozarac; Stevan Todorovié¢, chief of police and a member of the Serb Crisis Staff in
Bosanski Samac; Stojan Zupljanin, member of the Autonomous Region of Krajina (‘ARK”)
Crisis Staff.

Zlatko Aleksovski, commander of the prison facility at Kaonik, near Busovaca, Bosnia;
Milorad Krnojelac, commander of the Serb-run Kazneno-Popravni Dom (KP Dom) deten-
tion camp in Fo¢a, Bosnia; Zdravko Muci¢, commander of the Celebiéi prison camp, Bos-
nia; Hazim Delic, deputy commander of the Celebi¢i camp and then commander of the
camp following Muci¢’s departure; Dragan Nikoli¢, commander of the SuSica detention
camp in the municipality of Vlasenica, Bosnia; Dusko Sikirica, commander of security at
the Keraterm detention camp, Prijedor, Bosnia; Goran Jelisi¢, in a position of authority at
the Luka camp, Bosnia.

Damir Dosen, shift leader at the Keraterm camp; Dragan Kolundzija, shift commander at

the Keraterm camp.

11 Radomir Kova¢, subcommander of the military police of the VRS and a paramilitary lead-
er in the town of Foca, Bosnia; Zoran Vukovi¢, subcommander of the military police of the
VRS and a member of the paramilitary in Fo¢a; Vladimir Santi¢, local commander of the
military police and of the “Jokers”, a unit of the Croatian HVO in Bosnia.

112 Mladen Marka¢, commander of the special police and assistant minister of the interior.

109

110
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employee at the Ministry of the Internal Affairs of the Republic of Ser-
bia.!t®

At the ECCC, four officials were charged, namely the secretary of
Preah Net Preah District in the North-West Zone of Cambodia,''* the dep-
uty secretary in the Central Zone,'* the party secretary of Kirivong Dis-
trict,® and the chairman of Phnom Penh’s security prison S-21 (Tuol
Sleng).'*" Lastly, the ICC charged the communication leader in Kenya’s
Orange Democratic Movement!® and the chief of police in Timbuktu,
Mali.*®

A CC10 tribunal sentenced a camp commander, Josef Kramer, who
had been in charge of the Belsen concentration camp, to death based on
two accusations of aiding and abetting.*?°

The forms of participation varied greatly, both in the number of
charges and in the type of liability. With respect to the number of allega-
tions at the ICTR, there were three instances of six charges, two instances
of five charges, four instances of four charges, one instance of three
charges, two instances of two charges, and 10 cases of only one charge,
for a total of 61 charges.

In terms of the types of charges at the ICTR, it is interesting to see
the relatively high number that are related to preparatory acts, with nine
charges of instigation, five of incitement, two of planning, two of JCE,
and one of conspiracy, for a total of 19. There were also 10 charges of or-
dering and seven of superior responsibility, reflecting the positions of au-
thority of the accused. Lastly, charges related to more immediate in-
volvement included 16 for aiding and abetting, one for complicity, and
seven for direct involvement. Of the nine situations with multiple charges,
the allegations included both preparatory and executory forms of partici-
pation, equally divided between the burgomaster and prefect functions.

113 Franko Simatovi¢, employed in the second administration of the State Security Service.

114 Im Chaem.

15 Ao An.

16 Yim Tith.

117 Kaing Guek Eav (alias Duch).

118 Samoei Ruto.

119 Al Hassan Ag Abdoul Aziz Ag Mohamed Ag Mahmoud.

120 The Belsen trial is discussed in more detail in Section 3.4.5.

Publication Series No. 37 (2018) — page 170



3. Legal Bases of Universal Crimes Norms and Personal Liability

The only charge not laid but known by this institution for this group was
attempt.

At the ICTY, seven cases were based on JCE and another five on
personal participation; one person was charged with superior responsibil-
ity. The other seven cases involved multiple allegations, such as a combi-
nation of JCE and superior responsibility (one); personal participation
with superior responsibility (one); and aiding and abetting with ordering
and superior responsibility (one). In four of these seven cases a general
reference to Article 7(1) of the ICTY Statute was made with all its forms
of liability, including three with the added allegation of superior responsi-
bility. If one were to assume that Article 7(1) contains five forms of liabil-
ity (planning, instigating, ordering, committing, and aiding and abetting),
then there have been a total of 36 charges in the 20 cases before the ICTY
in this group.

At the ECCC, JCE was used against all four defendants, while in
the Duch case another five allegations were utilised, namely planning,
instigating, ordering, aiding and abetting, and superior responsibility. At
the ICC, the charges were indirect co-perpetration, soliciting, and induc-
ing. Only one case at the ECCC resulted in a conviction, namely 35 years’
imprisonment for Duch.

With respect to sentencing at the ICTY, there was a wide range.
Two persons were sentenced to prison terms between 30 and 40 years,
four to between 20 and 30 years, eight to between 10 and 20 years, three
to between 5 and 10 years, and one to less than 5 years; two persons were
acquitted. It is interesting that some of the highest sentences were meted
out to persons who had been charged only with personal participation (40,
28, 23, 18, and 12 years) or with personal participation and command re-
sponsibility (15 years). Also of interest is the view of the Appeals Cham-
ber, which disagreed with the Trial Chamber on sentencing in six instanc-
es: on four occasions by reducing a sentence, usually by a couple of years
(although once from 40 years to an acquittal), and on two occasions by
increasing the sentence (in both cases to double or more than double the
original sentence). In one instance, a sentence (of 10 years) was pro-
nounced after a guilty plea.

At the ICTR, as at the ICTY, the sentences varied, but on average
the sentences imposed tended be higher than at the ICTY. There were six
life sentences (including one where the AC increased it from 30 years’
imprisonment); three sentences between 40 and 50 years; one sentence
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between 30 and 40 years; four between 20 and 30 years; three between 10
and 20 years; three between 5 and 10 years; and three acquittals. The AC
reduced sentences seven times (including three times from life sentences
to terms between 40 and 50 years) and increased them twice. As at the
ICTY, the six life sentences all involved a combination of personal partic-
ipation and several other charges, except for one, imposed by the AC,
which was based on instigation. The shorter sentences were either based
on charge of aiding and abetting or entered after a guilty plea (the latter in
four instances).

3.4.3. Judges and Justice Officials

There have been only two cases involving judges or justice officials, one
at the US military tribunal in Nuremberg immediately after WWII and one
at the ICTR. In the trial of Josef Altstotter and others, 16 former German
judges, prosecutors, or officials in the Reich Ministry of Justice were
charged with being connected (an early version of JCE) with war crimes
and crimes against humanity between 1939 and 1945 and with conspiracy
in the same crimes between 1933 and 1945; several were also charged
with membership in a criminal organisation as defined by the IMT.

Of the 16 accused, one died before the opening of the trial, while a
mistrial was declared in respect to a second person. Four accused were
acquitted and the remaining 10 were found guilty of war crimes, crimes
against humanity, or membership in criminal organisations, or of two or
all three of the foregoing charges. The sentences imposed ranged from life
imprisonment (four persons) to 10 years (four persons), 7 years (one per-
son), and 5 years (one person). Three of the accused had been judges,
namely Curt Rothenberger, Oswald Rothaug, and Rudolf Oeschey;
Rothaug and Oeschey received life sentences for war crimes and crimes
against humanity, while Rothenberger was sentenced to 7 years’ impris-
onment.

At the ICTR, Siméon Nchamihigo, deputy prosecutor in Cyangugu
Prefecture, was sentenced to life imprisonment by the TC, reduced to 40
years on appeal, for instigation, ordering, and aiding and abetting.
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3.4.4. Officials, Military and Civilian, in Non-state Power Structures

The only persons charged with international crimes who belonged to non-
state power structures at the intermediate level were at the ICC, which
charged six people in this context: one in the DRC Ituri situation,'?! one in
the Libyan situation,'?? and four in the Ugandan situation.!?® Of these six
cases, two proceedings were halted due to the death of the accused,'** two
persons are at large,'? the trial of one is ongoing,'?® and one was convict-
ed and sentenced to 12 years’ imprisonment , reduced to 3 years and 8
months on appeal.?” The charges in the arrest warrants were more varied
than seen before at the ICC and included common purpose (Katanga), di-
rect participation together with ordering (Al-Werfalli), ordering (Lukwiya,
Odhiambo, and Otti), and lastly a combination of direct participation, in-
direct co-perpetration, ordering, and command responsibility (Ongwen).

3.4.5. Conclusions Regarding Mid-Level Participants

With respect to liability forms and sentences, the following results emerge
for the intermediate class (as there were no cases in this class at the IMT,
IMTFE, or EAC, these three institutions are not included in these tables).

121 German Katanga, highest-ranking commander of the Force de Résistance Patriotique
d’Ituri, a rebel militia, during an attack on the village of Bogoro in Ituri.
122 Mahmoud Mustafa Busayf Al-Werfalli, commander of the Al-Saiga Brigade.

123 All four belonged to the Lord’s Resistance Army, namely Raska Lukwiya, a deputy leader

of the LRA; Okot Odhiambo, also a deputy leader; Vincent Otti, the vice chairman and
second-in-command; and Dominic Ongwen, a brigade commander.

124 | ukwiya and Odhiambo.
125 Otti and Al-Werfalli.

126 Ongwen.

127 Katanga.
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CC10 ICTR ICTY SCSL ECCC ICC Total

Class I: Inchoate Liability

Planning 2 1 3
Conspiracy in war 16 16
crimes and CAH

Conspiracy in 3 3
crimes against

peace

Conspiracy in 1 1
genocide

Incitement to 5 5
genocide

Class I1: Commission Liability

Co-perpetration 1 1
Indirect co- 3 3
perpetration

JCE 16 2 21 3 4 3 49
Direct participa- 2 14 2 18
tion

Command or supe- 9 18 1 1 29

rior responsibility

Class I11: Accomplice Liability

Aiding and abet- 2 17 10 1 30
ting

Ordering 12 6 1 5 24
Instigating 1 4 1 6

Soliciting 1 1

Inducing 3 3

Complicity in 2 1 3

genocide

Membership 7 7

Total 41 55 75 3 9 19 202

Table 6: Liability Forms Charged to Mid-Level Participants.
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Sentence CC10 ICTR ICTY SCSL ECCC ICC Total
Death 1 1
Life impris- 4 6 3 13
onment

More than 50 1 1
years

40-49 years 3 1 4
30-39 years 1 4 1 6
20-29 years 6 8 1 15
10-19 years 3 4 14 1 22
5-9 years 2 3 6 11
Less than 5 2 2
years

Total 10 23 37 3 1 1 75

Table 7: Sentencing Range for Mid-Level Participants.
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There have also been 18 acquittals in this group, namely 4 by the
CC10 tribunal, 4 by the ICTR, and 10 by the ICTY.

3.5. Low-Level Participants in Power Structures

Given that the international criminal institutions have a mandate to bring
the most responsible persons to trial, it is not surprising that relatively few
low-level participants have been charged. Of the total of 66 in this class,
45 are guards who were charged in the Belsen trial, which was heard by a
CC10 tribunal, the British Military Court in Liineburg, Germany.'?® The
remaining 21, all at the ICTY, included eight guards and 13 persons in
three other categories.

3.5.1. Military Personnel

Six low-level soldiers have been tried. Five of them were charged only
with JCE, in one joint trial, the Lagva Valley trial,}* and for the sixth the
only charge was personal participation.®*® Of the five in the Lasva Valley
trial, four were acquitted, two by the TC and the other two on appeal. The
only one convicted, Josipovi¢, was sentenced to 15 years by the TC, re-
duced to 12 years by the AC. The sixth person received 12 years after a
guilty plea.

3.5.2. Other Personnel in Armed Conflict, Such as Members of a
Militia

Two people in this category were charged, namely Sredoje Luki¢ and Mi-
tar Vasiljevi¢. The former, a member of a group of local Bosnian Serb
paramilitaries in ViSegrad, was charged with aiding and abetting and was
sentenced to 27 years’ imprisonment. The latter also operated out of
Visegrad as a member of the White Eagles, a Bosnian Serb paramilitary
unit; he was charged with personal participation and aiding and abetting
and was sentenced to 20 years.

128 There have been other trials concerning concentration camps, such as the Dachau trial, the
Flossenburg concentration camp trial, and the Mauthausen concentration camp trial, but
the Belsen trial has been given the most attention in the reports on the crimes of war crimi-
nals. See UNWCC, Law Reports of Trials of War Criminals, vol. Il, HMSO, London, 1947
(www.legal-tools.org/doc/699fe3/).

129 Drago Josipovi¢, Zoran Kupreski¢, Mirjan Kupreski¢, Vlatko Kupreski¢, and Dragan Papi¢;
all were members of the Croatian HVO in central Bosnia and Herzegovina.

130 Drazen Erdemovié¢, who had been a soldier in the 10th Sabotage Detachment of the VRS.
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If a militia or paramilitary unit acted in support of a legitimate state
government, it could be seen as forming part of a power support structure,
and its members could therefore be considered in the fourth class, outlined
below. However, because we are speaking of armed personnel in armed
conflict, it seems more appropriate to keep this category within the pre-
sent class.

3.5.3. Policemen

Five policemen were charged, namely Johan Taréulovski, ! Miroslav
Bralo,**? Ranko Cesi¢,**® Darko Mrda,*** and Dragan Zelenovi¢.™® The
last four were all charged with personal participation (all except Cesi¢
after a guilty plea), while Mrda had a charge of JCE added; all received
high sentences, namely 20, 18, 17, and 15 years’ imprisonment, respec-
tively. Tar¢ulovski was charged with ordering, planning, and instigation
and received a sentence of 12 years.

3.5.4. Guards

In the Belsen trial, Josef Kramer and 44 other men and women were al-
leged to have been either full members of the staff of the Belsen or
Auschwitz concentration camps, or both, or else prisoners elevated by the
camp administrators to positions of authority over the other internees. All
were charged with being concerned as parties in the maltreatment and
murder of inmates in these camps. Of the 45 accused, 44 were charged
with this crime for one particular group of victims, while 13 of them were
also charged with the same crimes for a second group of victims; one per-
son had accusations levelled against her with respect to the second group
only.

181 A police officer acting as an escort inspector in the president’s security unit in the Ministry

of the Interior; he provided personal security for the president of the former Yugoslav Re-
public of Macedonia.

132 A member of the ‘Jokers’, the anti-terrorist platoon of the 4th Military Police Battalion of
the HVO, which operated primarily in the Lagva Valley.

133 A member of the Intervention Platoon of the Bosnian Serb Police Reserve Corps at the
Brcko police station.

134 A member of an Intervention Squad, a special Bosnian Serb police unit in the town of Pri-
jedor.

135 A former Bosnian Serb soldier and de facto military policeman in the town of Foca.
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Of the 45 accused, 15 were acquitted, while one person did not face
trial. The remaining 29 fell into three main categories, namely camp offi-
cials, SS guards, and kapos (or in the parlance of the judgment, “prisoner
appointed [as] a minor functionary”). Two officials were specifically sin-
gled out, namely the commander of the camps, Josef Kramer, and the SS
doctor, Fritz Klein; both were sentenced to death. The other 11 camp offi-
cials had a broader range, with one person receiving the death penalty, a
cluster of six officials each receiving 10 years imprisonment, and the re-
maining four receiving 1, 3, 5, and 15 years. A majority of the SS guards
also received death sentences (six of eight, with the other two receiving
15 years). Among the eight kapos, five received 10-year prison terms,
with the other three sentenced to life, 15, and 5 years.

At the ICTY, eight guards became the subjects of proceedings. Five
of them served at the same camps, namely the Omarska, Keraterm, and
Trnopolje camps, and were part of a joint trial named for those camps,
charged with JCE.**® Another guard at the Keraterm camp was put on trial
based on personal participation.®” The last two persons were guards at
different camps, one in Bosnia*® and one in Kosovo,®® and were charged
respectively with personal participation and personal participation, JCE,
and aiding and abetting.

Sentences for the guards in the joint trial ranged from 5 to 25 years
(namely 5, 6, 7, 20, and 25 years), with the highest sentences for the two
actual guards, reflecting their executory and personal role in the camps,
and the lower sentences for those with the more administrative roles, re-
flecting the preparatory aspects of the JCE charges. The other three guards,
all of whom had been at a minimum charged with personal participation,
received sentences at the high end of the spectrum as well, with sentences
of 13 years and 15 years, as well as one of 8 years after a guilty plea.

136 Miroslav Kvocka, the functional equivalent of the deputy commander of the guard service

of the Omarska camp; Dragoljub Prca¢, administrative aide to the commander of the
Omarska camp; Milojica Kos, guard shift leader in the Omarska camp; Mlado Radi¢,
guard shift leader in the Omarska camp; and Zoran Zigi¢, a guard at Keraterm camp who
also specifically entered Omarska and Trnopolje camps for the purpose of abusing, beating,
torturing, and/or killing prisoners.

Predrag Banovi¢.

Esad LandZo, a guard at the Celebiéi camp.

139 Haradin Bala, a guard at the KLA Lapusnik/Llapushnik prison camp.

137
138
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3.5.5. Conclusions Regarding Low-Level Participants

Of the 66 persons in this class facing trial at a CC10 tribunal or the ICTY,
19 were acquitted (four at the ICTY and 15 at the CC10 tribunal), while
one person was not able to stand trial at the CC10 tribunal due to a medi-
cal condition. A total of 84'*° charges were brought against these individ-
uals, of which 58 charges pertained to aiding and abetting in the CC10
tribunal proceeding.

At the ICTY, the majority of the 26 charges against 21 persons con-
sisted of JCE (11) and personal participation (9). There were three charges
of aiding and abetting, and one each of planning, ordering, and instigating.
The latter three charges were against the same person, one of only two
instances when more than two accusations were used (the other involved a
combination of personal participation and aiding and abetting). No one
has been charged with command or superior responsibility, not surprising
for this group of participants at the lower end of the various hierarchies.

In terms of sentencing, the post-WWII tribunal imposed eight death
sentences’*! and one sentence of life imprisonment. The other sentences
fell into the following ranges: six sentences of 20-30 years, five by the
ICTY and one by the CC10 tribunal; 21 sentences of 10-20 years (the
largest group), six at the ICTY and 15 at the CC10 tribunal; five sentences
of 5-10 years, three at the ICTY and two at the CC10 tribunal; and two
sentences below 5 years, both at the CC10 tribunal.

3.6. Participants in Power Support Structures

3.6.1. Religious Leaders

The ICTR put four religious leaders on trial; three were convicted'*? and
one acquitted.*® Those convicted were charged with direct participation
and aiding and abetting in combination (two persons) and for aiding and
abetting alone (one person); the penalties were 10, 25, and 15 years re-

140 The charges against Josef Kramer are not included here, as they were discussed in the pre-
ceding section.

141 Not including Josef Kramer.

142 Elizaphan Ntakirutimana, who was a Seventh Day Adventist pastor in Kibuye, Rwanda;
Emmanuel Rukundo, who had been a military chaplain; and Athanase Seromba, a Catholic
priest in Nyange Parish, Kivumu Commune.

143 Hormisdas Nsengimana, a Catholic priest and rector of the Collége Christ Roi, a secondary
Catholic school in Nyanza, Butare Prefecture.
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spectively. The person acquitted had been charged with JCE and superior
responsibility.

The SCSL charged one person, Allieu Kondewa, the high priest of
the Civil Defence Forces, with aiding and abetting and command respon-
sibility, and sentenced him to 50 years’ imprisonment. The ICC also
charged one person, Ahmad Al Fagi Al Mahdi, a member of Ansar Eddine,
a movement associated with al-Qaeda in the Islamic Maghreb, who was
head of the Hisbah (a morality enforcement brigade) in Timbuktu, Mali;
he was convicted after a guilty plea and sentenced to 9 years’ imprison-
ment as a co-perpetrator.

3.6.2. Professional Media Personnel: Media Leaders, Publishers,
Film Makers, Editors, and Journalists

Professional media personnel may be able to exert substantial influence
by fostering a social climate conducive to mass atrocity crimes, especially
when acting in groups and when supported by strong media corporations,
whether formally state-owned or not. In many cases where universal
crimes are committed on a large scale, propaganda and hate speech facili-
tated by professional media personnel have preceded or accompanied the
crimes. In Nazi Germany, for example, a wide range of propaganda tools
were employed, including professionally made movies. In 1933 a Propa-
ganda Ministry was established and “charged with controlling and coordi-

nating the content of Germany’s press, art, film, music, and literature
fields™. 144

At the same time, the actual atrocity crimes committed are often
downplayed, covered up, or denied by the same media personnel and/or
their colleagues. The contributions and moral blameworthiness of such
media acts might be substantial, but the responsibility of professional me-
dia personnel is often underestimated and even justified as a form of free
speech. However, a few such cases have been brought before international
tribunals.

The IMT put two media leaders on trial, namely Julius Streicher,
who was the publisher of Der Stlirmer, an anti-Semitic weekly newspaper,
and Walther Funk, the press chief in Nazi Germany. Streicher was con-

144 See, with further references, Gregory S. Gordon, Atrocity Speech, Oxford University Press,
Oxford, 2017, p. 38.
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victed of acting in concert (or JCE) and participation and was sentenced to
death, while Funk was convicted of acting in concert and was sentenced
to life imprisonment. The IMTFE convicted and sentenced to life impris-
onment Kingoro Hashimoto, founder of the Sakurakai publication for
conspiracy to wage wars of aggression.

The ICTR put on trial five persons in this category.}* They were
Ferdinand Nahimana, director of Radio Télévision Libre des Mille Col-
lines (‘RTLM’); Hassan Ngeze, chief editor of the Kangura newspaper;
Joseph Serugendo, a member of the steering committee of RTLM; and
Georges Ruggiu, a journalist with RTLM. Except for Ngeze, who was
charged with aiding and abetting, all of them were accused of incitement,
while Serugendo and Ruggiu had counts of direct participation added as
well. Nahimana and Ngeze were part of a joint trial,**® the Media Case,
and were sentenced to life imprisonment by the TC, but this was reduced
on appeal to 30 and 35 years respectively. Ruggiu received 12 years and
Serugendo 6 years, both after a guilty plea.

3.6.3. Authors, Artists, Social Media Actors, and Occasional Public
Instigators

While professional media personnel usually operate at traditional outlets
such as radio, television, film corporations, newspapers, and publishers,
there is another group of people who take part in public social communi-
cation that should not be completely forgotten. This somewhat diverse
group comprises more or less professional and well-known authors and
artists within different fields, social media actors operating on different
platforms, and other, more occasional public instigators of hate and prop-
aganda directed at certain groups in society. With the rise of social media,
persons within this group who might be considered participants in univer-
sal crimes may get more attention in the context of future ICL.

So far, however, only one such case is known to have come before
the international tribunals, and it occurred before the social media revolu-
tion. It concerned Simon Bikindi, a well-known musician in Rwanda, who
contributed to a media campaign organised by the government to foment

145 A sixth person who could be mentioned here, Barayagwiza, has been discussed above in
Section 3.3.2.

146 Together with Barayagwiza.
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hatred against the Tutsi people. Bikindi was said to have composed and
performed songs aimed at inciting members of the Interahamwe militia
and the civilian population to kill Tutsis; his works were widely broadcast
by the RTLM radio station. He also participated actively in massacres. He
received 15 years’ imprisonment for direct and public incitement to com-
mit genocide.

3.6.4. Doctors and Medical Personnel

After World War 11, three US military tribunals conducted trials pertaining
to medical personnel,**” of which one, the Hadamar trial,**® will be dis-
cussed in this section. The accused were the chief administrative officer of
a small sanatorium in Hadamar, Germany, along with the chief doctor,
two chief nurses (including one female), another nurse, a bookkeeper, and
the chief caretaker. All seven were charged with direct participation and
with aiding and abetting, as well as with being connected with or acting
jointly and in pursuance of a common intent. Three of them were sen-
tenced to death, namely the chief administrative officer and the two male
nurses, while the chief doctor was sentenced to life imprisonment and the
bookkeeper, the caretaker, and the female nurse received 35, 30, and 25
years respectively.

At the ICTR, a medical doctor, Gérard Ntakirutimana, was charged
with personal participation and sentenced to 25 years.

147 This does not include Fritz Klein, who was an accused in the Belsen trial, which is dis-
cussed above in Section 3.5.4.

148 The Hadamar trial was conducted by the US Military Commission appointed by the Com-
manding General Western Military District, USFET, Wiesbaden, Germany. See “The
Hadamar Trial: The Trial of Alfons Klein and Six Others”, in UNWCC, Law Reports of
Trials of War Criminals, vol. I, HMSO, London, 1947, pp. 46-54 (www.legal-tools.org/
doc/aed83f/). There had been two other trials involving medical personnel, namely the
Doctors’ Trial or trial of Brandt and Others, as well as the Pohl and Others trial; both were
decided by the US military tribunal in Nuremberg. The first of these pertained to Karl
Brandt, a senior medical official in the Nazi government. The second concerned Oswald
Pohl, chief of the SS Economic and Administrative Main Office, and 17 other civilian offi-
cials including doctors, nurses, and medical administrators. However, these two trials are
referred to only briefly in the Law Reports of Trials of War Criminals but discussed in
Chapter 1, Section 1.2.2.
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3.6.5. Businessmen

The top leaders of financial and economic institutions and large corpora-
tions with close links to the state were discussed above in Section 3.3.6.,
especially in connection to post-WWII cases. These same cases also in-
volved, in many instances, lower-level associates in those businesses.
While we refer to this group of often important economic operators as
‘businessmen’, persons in this group may have quite different roles and
responsibilities.

In the IG Farben case, in addition to the charges against Carl
Krauch, the owner of the company, another 22 industrialists and economic
leaders were subjected to the same charges of conspiracy, ordering, aiding
and abetting, or being connected with war crimes and crimes against hu-
manity. Only 13 of the accused were convicted, and they all received rela-
tively low sentences, with sentences of 8 years (two persons), 7 years (one
person), 6 years (two persons), 5 years (one person), 4 years (one person),
3 years (one person), 2 years (three persons), and a year and a half (two
persons).

In the Krupp case, the same four charges were laid against 10 other
defendants, resulting again in relatively light sentences of 12 years (two
persons), 10 years (two persons), 9 years (two persons), 7 years (one per-
son), 6 years (two persons), and 2 years and 10 months (one person). The
same happened in the Flick case, where five other industrialists were
again accused of these four charges. Three were acquitted, one was sen-
tenced to 5 years, and one received three and a half years.

At the ICTR seven businessmen were put on trial.}* Five of them
were charged with personal participation, four of whom also had other
accusations added, namely aiding and abetting (four persons), ordering
(two persons), and superior responsibility (two persons); one® of these
five was charged with all four types of participation just mentioned. The

149 Gaspard Kanyarukiga, a businessman in Kigali and Kivumu Commune; Protais
Zigiranyirazo, a businessman in Gisenyi; Yussuf Munyakazi, a businessman and leader of
the Bugarama MRND militia in Cyangugu Prefecture; Alfred Musema, director of a tea
factory in Gisovu; Georges Rutaganda, a businessman and second vice president of the In-
terahamwe in Masango commune, Gitarama Prefecture; Obed Ruzindana, a businessman
in Kigali; Omar Serushago, a businessman and Interahamwe leader in Gisenyi Prefecture.

150 Musema.
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last two men were charged with planning®! and a combination of JCE and

aiding and abetting.t® All received high sentences at first instance, name-
ly life imprisonment (two persons), 30 years (one person), 25 years (two
persons), 20 years (one person), and 15 years (one person, after a guilty
plea). On appeal all the sentences were upheld except for the person who
had received 20 years, who was acquitted.>

3.6.6. Conclusions Regarding Power Support Structures

Compared to the three classes discussed above, relatively few persons in
the support class have been charged. They were mainly involved in post-
WWII cases, where 47 persons were put on trial, mostly medical person-
nel and businessmen (seven and 37 respectively, with another three in the
media personnel category). More recently, 17 persons were charged at the
ICTR, plus one each at the SCSL and the ICC.

The category of business leaders deserves special mention. As stat-
ed above, after World War 11, 37 businessmen were charged with interna-
tional crimes, with each person accused of four different types of partici-
pation (resulting in a total of 148 charges); another seven businessmen
were charged at the ICTR, for a total of 44 people. Of these 44, 13 were
acquitted, including one at the ICTR.

As was noted in Section 3.3.6., the businessmen charged after
WWII on the whole received relatively low sentences. Of the 25 persons
convicted by the American CC10 tribunals, two persons received sentenc-
es above 10 years, 14 received sentences between 5 and 10 years, while
nine received sentences of less than 5 years. This stands in stark contrast
to the pattern at the ICTR, where of the six businessmen eventually con-
victed, two received life imprisonment, three received sentences between
20 and 30 years, and one received a sentence between 10 and 20 years.
The difference could be explained by the fact at the ICTR, the accused all
were at a minimum directly involved in crimes (except one who had been
indicted for planning), while the German industrialists carried out their
activities far away from the crime scenes and were not directly involved
in the preparatory phases of these crimes. Moreover, the German industri-

151 Kanyarukiga.
152 Zigiranyirazo.
183 Zigiranyirazo.
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alists carried out their crime-related functions as an aspect of their busi-
ness activities, while in the case of the Rwandan businessmen their in-
volvement in the genocide was not part of their business activities but was
carried out in a personal capacity (except in the case of the tea plantation
owner, who made equipment and personnel available to assist in commis-
sion of the crimes).

3.7.  Common Findings and Observations

This conclusion will begin by summarising in three tables some of the
salient observations made in the previous four sections of this chapter.

Table 8 will provide for each class of participants the number of
persons charged by all the international institutions examined, as well as
the number of charges laid, the number of acquittals, and the number of
proceedings that were halted or have not yet begun (the latter at the 1CC).

Class Number of Number of Number of Number of pro-
persons allegations acquittals ceedings halted
(% of total) Average per 9% of persons | OF notyet begun
person charged (% of total)
(% of total) (% of total)
High-level 130 222 15 12
participants (34%) 17 12% (45%)
(31%) (26%)
Mid-level 117 202 18 14
participants (30%) 17 16% (51%)
(29%) (18%)
Low-level 76 84 19 1
participants (20%) 11 25% (4%)
(11%) (32%)
Participants in 62 207 14
support structures (16%) 3.1 23%
(29%) (24%)
Total 385 715 66 27
(100%) 1.8 18% (100%)
(100%) (100%)

Table 8: Number of Persons, Allegations, Acquittals, and Proceedings Halted/
Not Yet Begun, by Class of Participants.
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Table 9 sets out the forms of liability used in the allegations for the
four different classes of participants.

High-level Mid-level Low-level Participants Total
participants participants participants in support
structures
Class I: Inchoate Liability
Planning 2 3 1 1 7
Conspiracy in 39 16 1 56
war crimes or
CAH
Conspiracy in 3 37 40
crimes against
peace
Conspiracy in 7 1 8
genocide
Incitement to 8 5 4 17
genocide
Subtotal Class | 56 28 1 43 128

Class Il: Commission Liability

Co-perpetration 4 1 1 6
Indirect perpe- 1 1
tration

Indirect co- 11 3 14
perpetration

JCE 56 49 11 48 164
Direct partici- 5 18 9 17 49
pation

Command or 26 29 6 61
superior re-

sponsibility

Subtotal Class 103 100 20 72 295
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High-level Mid-level Low-level Participants Total
participants participants participants in support
structures
Class I11: Accomplice Liability

Aiding and 16 30 61 54 161
abetting
Ordering 8 24 1 37 70
Instigating 6 6 1 13
Inducing 3 3
Soliciting 1 1
Complicity in 2 3 5
genocide
Participation in 31 1 32
crimes against
peace
Membership 7 7
Subtotal Class 63 72 63 92 290
1"
Total Classes 222 202 84 207 715
1-111

Table 9: Forms of Liability by Class of Participants.
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92
72
56 63 63
43
1

High-level Mid-level Low-level Participants in

L - L support
participants  participants  participants struréFtJures
E Class | Inchoate 56 28 1 43
Class Il Commission 106 99 20 72
H Class 111 Accomplice 63 72 63 92

Figure 1: Total Charges in Each Liability Class,
by Class of Participants.

Table 10 examines the variations in sentencing ranges within the
four classes of participants.

Sentence High-level Mid-level Low-level Participants Total

participants participants participants in support

structures

Death 20 1 8 4 33
Life impris- 29 13 1 5 48
onment
More than 50 1 1
years
40-49 years 5 4 1 10
30-39 years 7 6 5 18
20-29 years 12 15 6 5 38
10-19 years 15 22 21 9 67
5-9 years 3 1 5 14 33
Less than 5 2 2 2 9 15
years
Total 93 75 43 52 263

Table 10: Sentencing Range by Class of Participants.
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A number of general observations need to be made with respect to
the numbers in these tables as well as earlier in the chapter. The first is
that all the post-WWII trials mentioned were group trials, whereas only a
minority of the modern trials were group trials (with the exception of
those at the SCSL, where three of the four trials were group trials, alt-
hough with only three persons each). Some of the post-WW!II group trials
discussed above involved dozens of accused (for instance, the IMT trial,
the IMTFE trial, the Belsen trial, and the Krauch trial). The fact that the
above tables (especially Tables 8 and 9) refer to either numbers of persons
or numbers of charges, rather than to number of trials, combined with the
fact that in most of the post-WWII trials the accused faced multiple
charges, unlike in modern trials, might give the impression that the mod-
ern trials are less significant, but this is not the intention; significance
cannot be determined from a quantitative analysis alone. Moreover, some
of the charges used in the post-WWII cases, specifically the ones related
to crimes against peace and conspiracy (except conspiracy in connection
with genocide), could no longer be used in modern times. A similar thing
can be said for Table 10, in that the post-WWII tribunals tended to hand
down more severe sentences than their modern counterparts (including the
death penalty, which none of the modern institutions have the jurisdiction
to do). As noted in the conclusion to Section 3.3.1., this is a reflection
both of the different attitudes in those times and of the duration and inten-
sity of the crimes. However, the conclusions reached below are still valid
in general terms, even if the data above would make it possible to draw a
distinction between post-WW!II and modern practice.

A second general observation relates to the fact that in Table 10, the
sentences refer to the final ones handed down after an appeal. At the
SCSL, the AC virtually always confirmed the sentences arrived at by the
TC, but at the ICTR and ICTY, which share a single AC, this was not al-
ways the case. While in the majority of cases the AC confirmed the TC
sentences or, rarely, increased the sentence, there have been quite a few
occasions on which the AC reduced the original sentence, sometimes
drastically — and even, in a few cases, overturning a severe sentence in
favour of an acquittal.

Lastly, the narrative above has indicated each time the result of a
sentence after a guilty plea. In general, it can be said that persons who
pled guilty received lighter sentences than persons with comparable crim-
inal backgrounds who decided to go to trial (with the notable exception of
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Kambanda, who received a sentence of life imprisonment after pleading
guilty).

Turning now to the information contained in the three tables, the
two aspects of most interest in Table 8 are the numbers of persons charged
and acquitted in each of the four classes (high-level, mid-level, and low-
level participants, and participants in power support structures) relative to
the total. While it should not be surprising that the institutions in question
would bring to trial and convict the persons most responsible, and have
done so in 64 per cent of the cases (34 per cent for high-level and 30 per
cent for mid-level participants), one would have thought that the number
of 20 per cent for the low-level participants would have been even lower.
With respect to the number of acquittals as a percentage of persons
charged, which reinforces to some extent what has just been said, this
number is highest for the low-level functionaries (25 per cent, compared
to 12 per cent and 16 per cent for the high-level and mid-level figures,
respectively), although the percentage for power support structures is only
slightly less (23 per cent).

In terms of the preferred mode of participation, the observation
made in Section 3.2. and repeated at the end of Section 3.3.1. is confirmed
when looking at the overall picture. That is, some of the institutions are to
some degree captives of their own statutes and the early direction of their
appeals chambers. The institutions’ statutes go a long way towards ex-
plaining the preferences for conspiracy and participation among the post-
WWII institutions, as well as the unique forms of participation related to
genocide, namely conspiracy, complicity, and incitement, at the ICTR. On
the other hand, for JCE at the ICTY, the SCSL, and ECCC, and for the
various forms of perpetration at the 1CC, the leading and early jurispru-
dence in those institutions has played a decisive role.

In this context, the repetitive use of certain forms of participation,
shown in Table 9, is worth examining in more detail. The direct participa-
tion category, with 49 occurrences, shows some counterintuitive results, in
that it is surprising to see as many as five occurrences in the high-power
group and only nine in the low-power group. Moreover, 17 instances of
direct participation for the support group is surprisingly high, as one
would expect this group to primarily provide only indirect assistance to
the principals in the crimes.

Also surprising is the fact that there are more examples of ordering
in total than of command/superior responsibility, 70 versus 61 cases. Even
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taking into account the high number of businessmen charged with this
form of participation after WWII, one would have thought that in most
instances of persons in authority prompting others to commit crimes,
command/superior responsibility would have been more the legally palat-
able option, as it operates as a form of omission rather than commission
and would therefore be easier to prove. There are two likely reasons for
the preference for ordering, especially in the mid-level class. The first is
that the element of knowing that an underling had committed crimes
would be easier to prove for ordering than for command/superior respon-
sibility. Second, and connected to the first aspect, command/superior re-
sponsibility has generally been used for persons further removed, both
hierarchically and geographically, from the crime scenes, while the per-
sons charged with giving orders often have a more linear connection with
the perpetrators. The latter point is underscored by the fact that 26 of the
charges based on command/superior responsibility can be found in the
high-level class, and a majority of these 26 pertain to military personnel
convicted by the IMTFE.

What is certainly not surprising is the reliance on both JCE and aid-
ing and abetting, both in terms of numbers (with 164 and 161 instances
respectively) and in terms of their spread across the four classes of partic-
ipants. There are some differences: JCE is more prominent in the two
higher-ranking groups, indicating that JCE has been used in those two
groups as part of the preparatory phase, while aiding and abetting is more
frequent in the low-level group, a reminder that persons at that level func-
tion mostly in a supporting capacity. The high number of support func-
tionaries charged with both these modes of participation is a reflection of
the post-WWII industrialist cases.

With respect to sentencing, even if one excludes the death penalties
imposed after WWII, the picture is consistent with the assumption that
persons at higher levels of authority should be punished more harshly than
those at the lower echelons of a hierarchy. Table 10 shows eight sentenc-
ing brackets (excluding death). In the top four brackets, corresponding to
prison terms of 30 years or more, high-ranking participants in power
structures represent 41 of the 77 sentences, or 53 per cent. Mid-level par-
ticipants represent 24 of 77, or 31 per cent. Only one low-level participant
was in the top four sentencing brackets, while there were 11 such sentenc-
es in the support group.
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The reverse is also partially true. Close to half of sentences in the
four lowest brackets, prison terms below 30 years, were given to low-
level participants in power structures, with 34 sentences, and to partici-
pants in support structures, with 37 sentences — 22 per cent and 24 per
cent, respectively, of the 153 sentences in these four brackets. The fact
that these groups together do not exceed the 50 per cent mark is the result
of an anomaly in the mid-level group, where 50 persons were sentenced in
the lower range, or 34 per cent. In this intermediate group, one might have
expected more high-range than low-range sentences, similar to the situa-
tion in the group of high-ranking participants, with a breakdown of 41
higher versus 32 lower sentences. But the table instead points to a 24-50
split for the mid-level group.

This unexpected finding regarding sentencing in the mid-level
group underscores the fact that sentencing at the international institutions
is far from an exact science. While the various tribunals have sentencing
guidelines that have played an important role in sentencing patterns over-
all, when we look at individual sentences we can detect distinct variations
from these guidelines, as well as differences between the various tribunals.
That is also why we have not attempted in this chapter to draw a connec-
tion between the level of sentencing and the mode of participation, except
to note one consistent trend in the modern tribunals: namely, that where a
person committed crimes individually in addition to the mode of partici-
pation appropriate to the group of which he was part, tribunals are in-
clined to impose a higher sentence than for similarly situated persons with
similar charges who did not take individual actions to increase the suffer-
ing of their victims.
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4.1. Methodological Challenges

The subject matter of universal crimes, including personal liability for
such crimes, raises special methodological challenges. This is because of
the fragmented nature of international criminal law, and because the con-
cept of international crimes is not in itself sufficiently clear to define
which crimes and crime elements are included or even what the condi-
tions for inclusion are. These challenges are also of concern to our theory
of punishable participation in universal crimes.*

In order to provide methodological context to the theory of personal
criminal liability outlined in Chapter 2, and further discussed in the next
chapters of this book, this chapter includes a broader discussion of legal
bases and interpretation of the relevant universal crimes norms under in-
ternational law. Regardless of the need for theoretical analysis, the ulti-
mate interest of the universal crimes project is in binding international law.
With regard to interpretation of treaties, for instance, the general rules set
out in the Vienna Convention on the Law of Treaties (‘VCLT’) are im-
portant (see in particular Articles 31-33).2 For the specific subject matter
of this book, the relationship between customary international law and the
lawful scope of treaty provisions and court decisions on personal liability
is crucial for the scope of possible operational modes of liability in ICL.2

This analysis starts from the assumption that the concept of univer-

sal crimes in international law is essentially a legal concept, consisting of
binding norms of international criminal law. Legal norms are taken to

L This chapter builds on but is not identical to a similar chapter in the first book of this
series; see Terje Einarsen, The Concept of Universal Crimes in International Law, Torkel
Opsahl Academic Epublisher, Oslo, 2012 (www.legal-tools.org/doc/bfda36/).

2 See Section 4.3.2. in this chapter.
3 See in particular Section 4.3.7. in this chapter.
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mean rules proscribing a type of conduct, or, conversely, prescribing a
kind of conduct that should be followed, which in some way is upheld by
sanctions or possible sanctions within a system of law. Following the
opinion of the International Law Commission, international law is consid-
ered to be a ‘system of law’.* Therefore, the rules at the operational level
of the general theory of criminal law liability of particular interest to this
study in ICL are legally binding norms, which originate from specific
law-creating sources of international law.®

A feature of binding rules is their ‘if-then’ character: that is, singular
norms often form part of a larger structural norm encompassing abstract
legal conditions (‘if”) for certain abstract legal consequences (‘then’). Le-
gal norms thus consist of legal conditions and legal consequences that
should follow when all the necessary and sufficient conditions are ful-
filled (‘if &, b, and c, then x and y”). These may concern rights, obligations
(duties), procedures, or competences. The simplest legal norms consist of
just one condition and one consequence. Other rules may consist of sever-
al conditions and one consequence, while the most complex legal norms
consist of several cumulative and alternative conditions and a number of
consequences. Legal concepts often seek to encompass whole clusters of
such legal norms concerned with the same subject matter, such as proper-
ty rights, freedom of expression, refugee status, and criminal liability.

Because of the complexity of universal crimes and the often-noted
fragmentation of international criminal law, a broader theoretical perspec-
tive may be needed, consisting of overarching concepts covering the en-
tire field. The concept of universal crimes, it is argued, is the pre-eminent
candidate for such a concept. It provides a common legal mega-norm, alt-
hough, of course, it needs to be analysed and discussed from different per-
spectives. In a very simplified form, the concept can be shown as follows:

If:
Universal crime and
Punishable participation

4 See International Law Commission (‘ILC’), Conclusions of the Work of the Study Group
on Fragmentation of International Law: Difficulties Arising from the Diversification and
Expansion of International Law, 2006, conclusion no. 1, reprinted in Yearbook of the In-
ternational Law Commission, 2006, vol. |1, part 2 (www.legal-tools.org/doc/6f7968/).

5 See further Section 4.3. in this chapter.
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Then:
Personal criminal liability and
Prosecution or extradition and
Universal court jurisdiction

There are multiple legal consequences included in this schema, in-
cluding the issue of jurisdiction. Even so, it is arguably too simple a mod-
el, implying that all universal crimes may have legal consequences that
are comparable in all respects. That would not be accurate. For example,
prosecutorial discretion may insert another layer into the model that needs
to be taken into account in relation to the ‘duty to extradite or prosecute’,®
raising the broader issue of accountability and jurisdiction.” Universal ju-
risdiction is typically conditioned upon further requirements and limita-
tions. For example, presence in the territory of the prosecuting state is
generally required. For sitting heads of state and others enjoying diplo-
matic immunity, there is the special limitation that they cannot be prose-
cuted domestically, only before international courts, because of the greater
risk of abuse of universal jurisdiction at the domestic level of a single
state. The problem could also be that the judicial system of a state, in gen-
eral, is not independent or set up to guarantee a fair trial; as is well known,
this is more or less the case in a number of contemporary states, partly
because due process is expensive. It is notable that only a group of West-
ern states are currently prosecuting, on a regular basis, universal crimes
cases based on universal jurisdiction, which is an option and not an obli-
gation under international law.® On the other hand, prosecution of univer-
sal crimes committed within the territory of a state is often an obligation
for the territorial state under particular treaties, including the Genocide
Convention and human rights conventions — in principle, regardless of the
status of the state’s judicial system.

In general, there is no doubt that the judicial quality of procedures
and judgments in universal crimes cases at the international courts has
been better than in the cases prosecuted at the domestic level. For this rea-
son as well, it makes sense to distinguish between personal liability con-

6 See also Einarsen, 2012, Chapter 2, Section 2.3.5., supra note 1.
7 See the preface to this book.
8 See Chapter 8.
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cepts employed in the international jurisprudence and in the jurisprudence
of national institutions at the operational fourth level of the general theory
of criminal law liability in ICL.% It also means that sound development
depends on domestic prosecutors and judges learning from their interna-
tional counterparts, to a greater extent than the reverse, including with
respect to personal liability concepts suitable for universal crimes; that is,
the internationally established parameters should guide the application of
key liability concepts within all levels and subsystems of ICL.* This situ-
ates international law naturally at the front of our methodological analysis
as well.

Before discussing the possible legal bases of universal crimes
norms and personal liability, the next section considers the difficulties
arising from the diversification and expansion of ICL.

4.2. The Fragmented or Pluralistic Nature of International Criminal
Law

Is international criminal law really one body of law that is a coherent sub-
set of public international law? Or, alternatively, is ICL a somewhat artifi-
cial term, comprising several more or less integrated and partly conflict-
ing law regimes? Should we view ICL through the lenses of pluralism,**
rather than upholding the conception of a unified body of law? Or does
ICL have a dual nature, consisting of several subsystems (such as, for ex-
ample, the Rome Statute/ICC) while also being an overarching system?
Such a possible dual nature may even extend to ICL being part of the
larger system of public international law and simultaneously being a spe-
cialised subsystem of ‘criminal law’. From a slightly different perspective,
ICL and its subsystems may in practice interact and be compared with
domestic criminal law systems that have incorporated universal crimes
norms and also operate in accordance with certain common fundamental
criminal law principles. The dual nature of ICL, as well as this conception
of its relationship to domestic criminal law systems, is compatible with

9 See Chapter 7 on liability concepts in the international jurisprudence, and Chapters 8-9 on
liability concepts in domestic universal crimes cases.

10" In fact, this seems to have been the case in recent years, as highlighted in Chapter 10, Sec-
tion 10.2., based on the findings of Chapters 8-9.

11 See Elies van Sliedregt and Sergey Vasiliev (eds.), Pluralism in International Criminal
Law, Oxford University Press, Oxford, UK, 2014.
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the general theory of personal criminal law liability as presented in Chap-
ter 2. However, in our opinion it is still useful to highlight the fragmented
or pluralistic nature of ICL, although both terms may — depending on their
uses — exaggerate differences at the expense of commonality.'?

In the case of national law within a state, one can expect legislation
and criminal courts to form a unified system. Jurisdiction is normally al-
located geographically at the lower levels, but a uniform interpretation of
the law is made possible through a hierarchical appeal system. In national
criminal law, the principles of legality and equality before the law require
uniform and foreseeable application of the law. In federal states, distinc-
tions are made between ‘state’ and ‘federal’ matters, but otherwise the
structures are similar. ICL, on the other hand, does not constitute such a
hierarchical and unified system of law.

It may be argued that domestic jurisdiction over universal crimes is
inherent in sovereignty and should be applied by all states, at least by
those states where the crime scenes have occurred, on the basis of territo-
rial jurisdiction. This is true in theory. In practice, however, ICL has not
functioned this way historically, with a few possible exceptions related to
post-World War Il war crimes trials and, arguably, to more recent transi-
tional and post-transitional justice trials in Latin America.'® In addition,

12 Some have argued that the term “pluralism’ is more suitable than ‘fragmentation’ because it

more accurately reflects the nature and origin of ICL and also better captures the diversity
and complexity of this field. See Elies van Sliedregt and Sergey Vasiliev, “Pluralism: A
New Framework for International Criminal Justice”, in Van Sliedregt and Vasiliev, 2014,
pp. 1-33, supra note 11. They argue that fragmentation overstates divergence in reasoning
and outcomes and wrongly characterises certain features. We agree that the concept of plu-
ralism may better capture the nuances of substantive and procedural ICL. While we find
their critique useful in this regard, some of the same critique might be advanced against the
concept of pluralism if used as a core characterisation of ICL. Hence it might not be so
much the terms of fragmentation or pluralism that should be considered, but rather how the
concepts are being used along with other conceptual tools and characterisations to paint the
full picture of ICL.

13 In 1985 Argentina became the first country in Latin America to bring to court criminal
cases for gross human rights violations, comparable to universal crimes, committed during
military rule. Argentina was only the second country in the world (after Greece in 1975) to
take such action in the period following the World War 11 cases. The success of this effort
was initially limited, since the five junta members convicted were pardoned in 1990 along
with other military officials. However, prosecutions of former political and military leaders
started again in the mid-1990s, principally in Argentina and Chile. There have subsequent-
ly been cases in Bolivia, Guatemala, Haiti, Mexico, Paraguay, Peru, Suriname, and Uru-
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some countries have been assisted by the international community in ap-
plying their territorial jurisdiction.!* One key reason is that quite often
governments themselves are involved in the universal crimes; another is
the lack of adequate mechanisms for judicial implementation of prosecu-
tions of these crimes. Political scientists have pondered why universal
crimes trials happen in some countries and not at all (or to a significantly
lesser extent) in other countries, even when the violations are much the
same.™® There is no legal remedy for appealing, to an international crimi-
nal tribunal, decisions by governments or by domestic prosecutors and
courts to prosecute or decline prosecution at the national level. However,
there has been positive development with respect to greater use of extra-
territorial jurisdiction in universal crimes cases, notably universal jurisdic-
tion, especially among a group of Western states.

With respect to uniformity at the international level, there is no sin-
gle, authoritative list of universal crimes (or ‘international crimes’),!’ nor
are there uniform criteria for punishable participation in such crimes.
Crimes against humanity have been included in all the statutes of the vari-
ous international tribunals since World War 11, but apart from these, the
categories and underlying crimes included, as well as their exact formula-
tions, have varied.*® In addition to crimes against humanity, genocide, ag-

guay. See Elin Skaar, Judicial Independence and Human Rights in Latin America: Viola-
tions, Politics, and Prosecution, Palgrave Macmillan, New York, 2011, pp. 2-3.

14 See Chapters 7 and 9 for a comprehensive account.

15 Skaar, 2011, supra note 13, analyses both political and legal structures but emphasises the
impact of judicial independence in explaining why some prosecutors and courts in Argen-
tina and Chile eventually took the lead in retributive justice.

16 See Chapter 8 for a detailed account.

17 On attempts made to identify ‘international crimes’, see, for example, Einarsen, 2012, pp.

135-287, supra note 1; Kai Ambos, Treatise on International Criminal Law, vol. 1, Foun-
dations and General Part, Oxford University Press, Oxford, 2013; Robert J. Currie and Jo-
seph Rikhof, International & Transnational Criminal Law, 2nd ed., Irwin Law, Toronto,
2013, pp. 107-66 and 290-324; Sarah Wharton, “Redrawing the Line? Serious Crimes of
Concern to the International Community beyond the Rome Statute”, in The Canadian
Yearbook of International Law, 2015, vol. 52, pp. 129-83; and Kevin Jon Heller, “What Is
an International Crime? (A Revisionist History)”, in Harvard International Law Journal,
2017, vol. 58, no. 2, pp. 353-420.

18 An example is the particular jurisdictional limitation of the Nuremberg Charter Article 6
(c), which arguably could be understood as specifying that crimes against humanity come
within the tribunal’s jurisdiction only when committed “in execution of or in connection
with” other crimes — in practice, crimes against peace and war crimes. The English word-
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gression, and war crimes have generally been included. Other crimes out-
side these ‘core crimes’ have generally not been included, with differing
opinions on their legal status in the literature.®

Another possible factor leading to fragmentation is court jurisdic-
tion. The International Court of Justice is a general court of international
law but not a criminal court. Although it may offer important opinions on
legal issues directly relating to universal crimes, its jurisdictional limita-
tions and the fact that it is not directly concerned with individual respon-
sibility for universal crimes makes it unlikely that the ICJ could compre-
hensively and regularly address universal crimes issues. Historically, the
treaty-based Nuremberg and Tokyo tribunals were clearly ad hoc courts
with confined personal and temporal jurisdiction. The jurisdiction of the
International Criminal Tribunal for Rwanda, established by the UN Secu-
rity Council, was also limited temporarily and territorially. In the case of
the International Criminal Tribunal for the former Yugoslavia, also estab-
lished by the Security Council, the jurisdiction was limited territorially.
While no explicit, forward-looking temporal limitation was formally es-
tablished, it was clear from the beginning that the ICTY would only func-
tion for a limited period. The same applies to the Special Court for Sierra
Leone and the Extraordinary Chambers in the Courts of Cambodia, argu-
ably the principal hybrid international tribunals.

The only international criminal court with an unlimited forward-
looking temporal jurisdiction (covering all crimes committed after 2002)
is the treaty-based International Criminal Court. The ICC is therefore po-
tentially the most important international court that has ever been estab-

ing of Article 6(c) did not support this interpretation, but the prosecutors at Nuremberg had
signed a special common protocol to this effect. See Roger S. Clark, “Crimes against Hu-
manity at Nuremberg”, in George Ginsburgs and V.N. Kudriavtsev (eds.), The Nuremberg
Trial and International Law, Kluwer Academic, Dordrecht, Netherlands, 1990, pp. 190-92.
This led the Nuremberg Tribunal to the conclusion that acts before the outbreak of World
War Il in 1939 were outside its jurisdiction with respect to crimes against humanity. See
International Military Tribunal (‘IMT’), Trial of the Major War Criminals before the Inter-
national Military Tribunal: Nuremberg, 14 November 1945-1 October 1946 (hereafter cit-
ed as Trial of the Major War Criminals), vol. I, Nuremberg, 1947, p. 254 (www.legal-tools.
org/doc/f21343/).

19 See, for example, Einarsen 2012, pp. 150-68 (with reference to other authors), supra note
1. For further viewpoints in the literature, see also the authors mentioned in supra note 17.
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lished, although it has other jurisdictional limitations.?® Prosecution usual-
ly depends upon a referral by the forum state where the crimes have been
committed, as provided in the Rome Statute, Article 13(a), or proprio mo-
tu upon the forum state being judged unwilling or unable to prosecute.?
In addition, the limited number of crime types included in operational
terms from the start has left other possible universal crimes in limbo, in-
cluding, for a while, the crime of aggression, which was legally defined
for the purpose of the Rome Statute in the 2010 Kampala amendment (see
Article 8bis) and then finally activated from 17 July 2018.2

To date, the ICC has not been able to establish itself as an effective
world criminal court for the most serious crimes. It remains to be seen
whether it will overcome its legal, political, and financial constraints.
Kaye pointed out some years ago that even though “the ICC may seem to
have become an indispensable international player”, a closer look sug-
gests that it is “still struggling to find its footing almost a decade after its
creation”. In addition, considering that all six of its investigations involve
abuses in Africa, “its reputation as a truly international tribunal is in ques-

20 On the jurisdictional bases of the ICC, see the Rome Statute of the International Criminal
Court (hereafter cited as Rome Statute), Articles 13, 14, and 15, including Articles 15bis
and 15ter on the crime of aggression (www.legal-tools.org/doc/7b9af9/).

2L See Rome Statute, Article 13(c). Two other possibilities exist: referral by the United Na-
tions Security Council, as provided in Rome Statute Article 13(b), and referral by a state
party other than the forum state. The latter option has not yet been utilised, but it is clearly
part of Article 13(a). See James Crawford, “The Drafting of the Rome Statute”, in Philippe
Sands (ed.), From Nuremberg to The Hague: The Future of International Criminal Justice,
Cambridge University Press, Cambridge, 2003, p. 148: “any state party to the Statute can
refer a possible crime to the Prosecutor, irrespective of any lack of contact between the re-
ferring state and the crime”.

22 See ICC, Resolution ICC-ASP/16/Res.5, adopted by consensus at the 13th plenary
meeting, 14 December 2017 (www.legal-tools.org/doc/6206b2/). The interpretation of this
resolution, apart from the mere activation of jurisdiction, and its legal impact on the juris-
dictional regime agreed upon in Kampala are somewhat contested. See Jennifer Trahan,
“From Kampala to New York: The Final Negotiations to Activate the Jurisdiction of the In-
ternational Criminal Court over the Crime of Aggression”, in International Criminal Law
Review, 2018, vol. 18, no. 2, pp. 197-243. For a broader account of aggression in interna-
tional law and its political context, see Leila Nadya Sadat (ed.), Seeking Accountability for
the Unlawful Use of Force, Cambridge University Press, Cambridge, 2018.
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tion”. 2 Admittedly, the ICC since then has extended its involvement
through a broader range of preliminary examinations of situations that
may result in concrete investigations of identified suspects. This includes
examinations on other continents — in Afghanistan, Colombia, Irag/UK,
Palestine, and Ukraine — but by 2018 the ICC had still only opened actual
investigations into 11 situations, of which 10 concern African countries.?*

Although it is unlikely that the ICC will ever be able to function as
a comprehensive world criminal court system for the enforcement of uni-
versal crimes, it is nonetheless probable that the court will continue to be
the most important institution for consideration of universal crimes issues
for decades ahead. It may be able to reinforce a concerted effort by some
states to prosecute major leaders and notorious offenders earlier supported
or protected by national power structures. If this were accomplished on a
regular basis over many years, even for a limited number of cases, that
would be a significant step forward in human history. The empirical sur-
vey undertaken in Chapters 5-9 of this book suggests that a certain devel-
opment along these lines is already taking place, and that the international
jurisprudence and indirect support of institutions like the ICC has been
instrumental in that regard. For this reason, it is understandable that
scholarly attention with respect to participation and operational modes of
liability has shifted more and more towards the Rome Statute. However,
from a theoretical point of view, a general theory of punishable participa-
tion in universal crimes needs a broader empirical basis and a different
analytical starting point.

As noted earlier, the rise of international institutions in the twentieth
century has changed our perceptions of what international law is and how
it can serve common interests of the world community as a whole.?® With-
in the UN paradigm of international law,?® partly autonomous regimes
have been allowed to operate within frameworks that are not entirely lim-
ited by the self-interests of sovereign states and their leaders. Although the

2 David Kaye, “Who’s Afraid of the International Criminal Court? Finding the Prosecutor

Who Can Set It Straight”, in Foreign Affairs, May/June 2011, vol. 90, no. 3.

2 ICC, “The Court Today”, updated 21 September 2018, ICC-PIDS-TCT-01-086/18_Eng
(www.legal-tools.org/doc/7286¢7/).

% However, continuous development along the same path is not inevitable, as several more
recent events have shown.

% On this concept, see Einarsen, 2012, pp. 38-51, supra note 1.
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distinct character of these regimes also makes it difficult to integrate them
within the perspective of a unified international law, each represents a
thoughtful response to real-life problems whose solution requires interna-
tional co-operation. The International Law Commission has identified

three types of such ‘special’ or ‘self-contained’ regimes:2’

e Regimes consisting basically of primary rules relating to a special
subject matter, for instance, a treaty on the protection of a particular
river or the use of a particular weapon.

e Regimes established by secondary rules for the purpose of consider-
ing breaches and reactions to breaches of a particular group of pri-
mary rules.

e Regimes perceived as a collection of all the rules and principles that
regulate a certain problem area, for example, ‘law of the seas’,
‘humanitarian law’, ‘human rights law’, and so on.

Where does international criminal law fit within this analytical
framework? Most obviously, it seems to fit well within the last category,
as a collection of rules and principles regulating a certain problem area
and understood as a distinct field of international law. This is a coherent
definition even though the underlying norms proscribing the relevant acts
may originate in the related fields of humanitarian law and human rights
law. However, each of the various international criminal courts may also
fall within the second category, each thus constituting a special regime in
its own right. Contemporary ICL thus shows an inherent dualism: from
one perspective, it is an almost unified body of law, while from another
perspective it comprises several distinct bodies of law. A similar dualism
can be found in other parts of international law, such as international hu-
man rights law. But these contradictions with respect to the substantive
norms become particularly problematic when the law directly concerns
attribution of individual criminal liability and enforcement of severe pun-
ishment.

At the descriptive level, ICL is a special regime of international law
with a polycentric appearance. It can be visualised as several ‘circles of
law’ or ‘sub-regimes’ functioning independently but also interacting with
each other. Earlier in this book we referred to subsystems of criminal law

27 1LC, 2006, conclusions nos. 11 and 12, supra note 4.
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and distinguished between the international and domestic levels. At the
international level, these subsystems are equivalent to ‘sub-regimes’.
Among these sub-regimes, some are more important than others in the
current practice and future development of ICL. For instance, the ICC is
now at the centre of gravity, whereas institutions such as the Special Tri-
bunal for Lebanon are at the periphery of the ICL system.?® The treaty-
based ICC regime occupies a central place largely because it was de-
signed to fit well within the main structures of the UN paradigm of inter-
national law. Thus its statute clearly envisaged a formal relationship with
the United Nations and concrete points of co-operation with several or-
gans of the UN.?® Of particular importance is the competence of the UN
Security Council, under certain circumstances, to extend the operational
jurisdiction of the ICC.%° This effort to ‘integrate’ the ICC within the core
structures of the UN can be seen as an attempt to avoid further fragmenta-
tion of international criminal law, but it may arguably also have the effects
of politicising the ICC and weakening the independence of the Prosecu-
tor’s Office and the court.

In order to counter the negative effects of fragmentation, certain
other mechanisms were earlier established as well, such as a common Ap-
peals Chamber for the ICTY and ICTR. There is also an Appeals Division
at the ICC and Appeals Chambers within the hybrid special courts such as
the SCSL, ECCC, and STL. To the extent that the appeals judges rely on

28 The Special Tribunal for Lebanon (‘STL’) may still have contributed to the field on several
issues, for instance with respect to notions of trials in absentia and corporate liability, and
not least a clarification of the legal status of acts of terrorism under international law. In
fact, it has made a significant contribution on the status of terrorism under customary in-
ternational law. See STL, Appeals Chamber, Interlocutory Decision on the Applicable Law:
Terrorism, Conspiracy, Homicide, Perpetration, Cumulative Charging, STL-11-01/I/AC/
R176bis, 16 February 2011 (www.legal-tools.org/doc/ceebc3/). On international terrorist
crimes as universal crimes, see Einarsen, 2012, pp. 26674, supra note 1.

2 See Rome Statute, Article 2, requiring a formal agreement with the United Nations; Article
13, allowing the Security Council to give the Court jurisdiction and to trigger proceedings;
Acrticle 16, providing that the Security Council may suspend or defer proceedings; and Ar-
ticle 119(2), providing a role for the International Court of Justice. In addition, the Rome
Statute also assigns a role for the UN Secretary-General (see Articles 121, 123, and 125—
28).

30 This happened in the cases of Darfur, Sudan, in 2005 and Libya in 2011. See UN Security
Council Resolution 1593 (2005) (www.legal-tools.org/doc/4b208f/), 31 March 2005, and
Resolution 1970 (2011), 26 February 2011 (www.legal-tools.org/doc/00a45e/).
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common principles, this could counter fragmentation. But in fact, since
the different courts have their own statutes, the appeals judges would
normally be expected to respect and give priority to their own constituting
instruments, resulting in different jurisprudence regarding the same con-
cepts. There are already some examples of this in differences between
ICTY/ICTR case law and ICC jurisprudence in the area of substantive
crimes against humanity, and on certain issues of personal liability for
participants. This reality comes from the international legality principle,
namely, that a court of law must, among other requirements, adhere to the
substantive rules in the statutes defining the crimes and thus the jurisdic-
tion of a particular court.

With regard to crimes or penal sanctions not included in the statute
of an international or internationalised court, this would be clear enough:
they cannot form the basis of prosecution before the court. In that sense,
the principle of legality is “a principle of justice whose enforcement is
vital to the rule of law”.3! The legality principle provides less guidance
with respect to the applicability of crimes under international law general-
ly. Apart from the core crimes, inclusion of a certain crime in a court stat-
ute does not guarantee that it is an international or universal crime. Under
certain conditions, non-international crimes can also be prosecuted by in-
ternational or internationalised courts.®> On the other hand, there might be
international crimes that could be prosecuted in conformity with the inter-
national legality principle, but that are not. Their possible status under
international law is thus not really tested. This arguably allows for a par-
ticular kind of fragmentation of ICL: that international prosecution pays
attention only to some universal crimes categories.

It is also not clear to what extent the international legality principle
may impose limits on the interpretation by judges of the scope of a given
crime, including attribution of liability through the modes of punishable

81 Kenneth S. Gallant, The Principle of Legality in International and Comparative Criminal
Law, Cambridge University Press, Cambridge, 2009, p. 404. Gallant, however, goes one
significant step further when he argues that the principle of legality “means that Nurem-
berg and Tokyo and the rest of the post-World War Il prosecutions retroactively creating
crimes against peace (aggressive war and conspiracy to wage it) should be a one-time
event” (p. 405); he thus implies that the prosecutions were illegitimate and would have
been illegal under the current state of international law (pp. 405-6). For a different view,
see Section 4.3.4. in this chapter.

32 See Einarsen, 2012, pp. 145-50, supra note 1.
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participation, that is, limits that go beyond the generally recognised gen-
eral principles of treaty interpretation.® For example, the VCLT provides
for ‘systemic integration’ in Article 31(3)(c).>* It requires the interpreter
of a treaty to take into account “any relevant rules of international law
applicable in the relations between the parties”, including other treaties,
customary rules, and general principles of law. Furthermore, since the
laws of a special regime — and any sub-regime within it — are by definition
narrower in scope than the general laws, it might be that a matter is not
regulated clearly by a special law. The International Law Commission has
therefore suggested that the general law will apply in such cases and fill in
the gaps.® How far this is possible in international criminal cases will
probably always be contested when such issues of interpretation arise,
with the international legality principle weighing in favour of more re-
strictive limits on interpretation.®®

From the perspective of legal science, a study should aim at the ide-
al of completeness, considering all material relevant to the topic. Re-
searchers thus are commonly advised to avoid overly broad topics and to
narrow the scope to make such completeness possible. However, strict
adherence to this ideal would be unfortunate. In contemporary interna-
tional law, there are many important themes that do not lend themselves to
such comprehensive treatment, not only because of their scope but be-
cause the legal systems are dynamic and open to new input from different
law-creating and interpretative sources, as well as from national systems
of law. In such cases there is a need for analysis of broad themes, in both
individual monographs and collective projects, in order to counter unde-
sirable and unintended fragmentation of the law. The ideal of complete-
ness must be complemented by consideration of other analytical, induc-
tive, or synthetic approaches.®’ International criminal law is an area par-
ticularly in need of such consideration.

3 See further Section 4.3.7.

3 On ‘systemic integration’, see also ILC, 2006, conclusions nos. 17 and 18, supra note 4.
35 |bid., conclusion no. 15.

3 See Section 4.3.2. on the legality principle as a means of treaty interpretation.

87 This has long been recognised by some authors. See, for example, Georg Schwarzenberger,
The Inductive Approach to International Law, Stevens, London, 1965, p. 6, fn. 28: “In the
vast majority of cases the classes of objects and events with which science is concerned are
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4.3. The Legal Bases of Universal Crimes Norms
4.3.1. The Framework of International Law-Creating Sources

When the UN paradigm of contemporary international law was estab-
lished after World War 11, an important provision was set out in Article 38
of the Statute of the International Court of Justice of 26 June 1945 (here-
after, ICJ Statute), annexed to the UN Charter as Chapter XIV. According
to Article 92 of the UN Charter, the ICJ Statute, and thus also its Article
38, was based upon the Statute of the Permanent Court of International
Justice under the auspices of the League of Nations, the predecessor of the
ICJ. Article 38 codifies the basic norm of international law,® as it was
already known before the war.

Three law-creating sources are first mentioned in Article 38, para-
graphs 1(a—): (a) “international conventions” (treaties), (b) “international
custom”, and (c) “the general principles of law recognized by civilized
nations”. Paragraph 1(d) recognises the importance of two additional
kinds of authoritative sources: “judicial decisions” (by independent judges)
and “the teachings of the most highly qualified publicists of the various
nations”. They are both considered as “subsidiary means for the determi-
nation of rules of law” that are derived from the published works of
scholars and publicly available decisions of courts, often in a dynamic
relationship with each other and with the law-creating sources as well as
with other law-determining sources. These subsidiary means for the de-
termination of international law are thus important interpretative sources,
while other interpretative sources might be relevant as well. This is par-

far too numerous to permit anything even distantly approaching exhaustive individual ex-
amination of all the members. All the important inductions of science are what used to be
called imperfect inductions, that is to say, generalisations based on the examination of a
bare sample of the whole class under investigation”. Scientists familiar with modern quan-
titative methods may not fully agree with this statement, but in legal science there is still a
lot of truth to it.

The term ‘basic norm’ evokes notions that have been much discussed in legal philosophy.
See, for example, the classic but not identical theories of Hans Kelsen, Pure Theory of Law,
translation from the second German edition by Max Knight, Lawbook Exchange, Clark,
NJ, 2008 (‘grundnorm’), and H.L.A. Hart, The Concept of Law, 2nd ed., Oxford Universi-
ty Press, Oxford, 1994 (‘rule of recognition”). Article 38 of the ICJ Statute, however, ought
to be understood in more practical terms, as a fundamental direction to the Court (and by
implication also to other international jurists) to consider certain compulsory law-creating
sources as well as other authoritative sources of international law when deciding legal is-
sues and disputes before it.

38
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ticularly clear with respect to interpretation of treaties, where the VCLT
applies. Hence Article 38 cannot be interpreted today as exhaustive. This
is in fact also true with respect to the law-creating sources, because Arti-
cle 38 does not mention binding Security Council resolutions; see further
below. However, the distinction between law-creating sources and law-
determining sources is still important for present-day ICL.*® Other subsid-
iary sources for the determination of the content of a rule include a long
list of possibly relevant ‘interpretative sources’, the relevance of which
depends both on the primary law-creating source in question and on the
factual circumstances of the matter at hand.*°

What the authors of the ICJ Statute arguably failed to recognise,
however, was the full potential of the newly created powers of the UN
Security Council (‘SC’) to take actions and decisions “for the mainte-
nance of international peace and security” (see UN Charter, Chapter V,
Article 24(1), and Chapter VII, “Action with Respect to Threats to the
Peace, Breaches of the Peace and Acts of Aggression”). By being granted
those specific powers to act on behalf of all the members of the UN, the
SC has implicitly been vested with a certain power to create binding legal
norms, although this may not have been so clear at the outset, and espe-
cially not during the Cold War. Since then, the Security Council, acting on
behalf of the international community, has repeatedly confirmed the link-
age between peace and justice. It has “acted in a number of innovative
ways that demonstrate a capacity and willingness to lay down rules and
principles of general application, binding on all states, and taking prece-

dence over other legal rights and obligations”.*!

Law making by the SC can take various forms and produce various
legal effects. One can distinguish, for example, among determinations
with regard to illegality or competences in general,*? interpretations of the

39 The exact terminology may vary. Thus Schwarzenberger distinguished between “law-

determining processes” and “law-determining agencies”; see Schwarzenberger, 1965, pp. 5
and 19, supra note 37.

40 See Section 4.4.1.

41 Alan Boyle and Christine Chinkin, The Making of International Law, Oxford University
Press, Oxford, 2007, p. 109.

42 Two controversial issues are whether the findings by the Security Council are conclusive
or not and whether judicial review by the ICJ is possible and can override the opinion of
the SC. See, for example, Christine Gray, International Law and the Use of Force, 3rd ed.,
Oxford University Press, Oxford, 2008, pp. 13-17.
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UN Charter, establishment of UN courts, and exercise of legislative acts
on matters relating to peace and security.*® It is clear that formal SC reso-
lutions must today be recognised as a fourth possible law-creating source
in current international law, and one of particular relevance to the subject
matter of universal crimes. Whether or not the decision-making powers of
the SC include the power to ‘legislate’, in the proper sense of the term,
has been disputed. But these discussions tend more to concern the defini-
tion of ‘legislation’ than to contest the fact that the SC in some cases has
created binding legal norms of a general character within the field of in-
ternational criminal law.**

These different law-creating sources have dynamic and sometimes
intricate relationships. Thus a treaty-based rule may reinforce a similar
rule that also emerged from the source of international custom, itself often
gaining wider acceptance as a result of the treaty. Broadly ratified conven-
tions may provide the necessary “evidence of a general practice accepted
as law”, in the terms of the ICJ Statute, Article 38(1)(b). In other words, a
law-creating source of universal crimes norms may function as an ‘inter-
pretative source’ with respect to another law-creating source as well,
whereas sources other than treaties, international customs, general princi-
ples of law, and binding SC resolutions can be legally relevant but not
‘law-creating’ per se.*

Legal opinions expressed, for example, in judgments by interna-
tional courts and/or consistently in the law literature may influence state
practice and thus indirectly contribute to new customary rules. Studies
and analyses may clarify and in practice further develop the general prin-
ciples of law. Soft law, such as formulations by the UN General Assembly
of norms that are not legally binding, may have similar effects. Thus ‘soft’
legal materials must also be taken into account in ‘hard’ law-making pro-
Cesses.

These intricate interrelationships, however, should not be interpret-
ed as eroding the distinction between law-creating sources and law-
determining sources (interpretative sources). On the contrary, this distinc-
tion is important to maintain as part of the UN paradigm of international

43 In the same vein, see Boyle and Chinkin, 2007, pp. 110-15, supra note 41.
4 See Section 4.3.5.
4 See Section 4.4.1. on the interpretative sources of international law.
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law, and is itself a component of the rule of law. An inherent feature of
‘law’ is that legal reasoning follows a certain commonly accepted meth-
odology that enables different legal experts to reach the same results,
while distinguishing between binding rules and other normative expres-
sions.*

The conclusion stands that a binding international rule has to origi-
nate from a predefined law-creating source through a process that fulfils
certain criteria that are agreed in international law and controllable by a
judicial tribunal or supervisory body. This is true even though the content
of the rule is affected by other dynamic processes involving additional
actors and source materials. Since law is a social construct and is to some
extent open-ended, the underlying theories of international law also re-
quire ongoing review.*’ This chapter first considers the four separate legal
bases: treaties (see Section 4.3.2.), customary law (4.3.3.), general princi-
ples of law (4.3.4.), and Security Council legislative resolutions (4.3.5.). A
subsequent section (4.3.6.) considers whether several unclear legal bases,
taken together, might provide a sufficient legal basis. Finally, the issue of
legal bases of personal liability norms is specifically discussed (4.3.7.):
What are the requirements of the legality principle and rule of law with
respect to criminalisation of participatory conduct and attribution of liabil-
ity in ICL?

4.3.2. Multilateral Treaties

From a practical point of view, treaties constitute the single most im-
portant law-creating source in the history of international law, and a relia-
ble legal means of developing peaceful co-operation among nations. Only
through treaties can all recognised states purposely and with a fair amount
of certainty create new international law. A ‘treaty’, according to the defi-
nition laid down in Article 2(1)(a) of the VCLT, is “an international
agreement concluded between States in written form and governed by in-
ternational law”.

4 See Section 4.5.

47 See, for example, Brian D. Lepard, Customary International Law: A New Theory with
Practical Applications, Cambridge University Press, Cambridge, 2010; and Thomas Rauter,
Judicial Practice, Customary International Criminal Law and Nullum Crimen Sine Lege,
Springer International, Cham, Switzerland, 2017.
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Many treaties are relevant to the subject matter of universal crimes.
Some concern, explicitly or implicitly, the primary material norms pro-
scribing certain acts. Others contain secondary rules for the establishment
of international courts, their jurisdiction, and the procedural rules and
maybe competences for the courts to enact further rules. As possible legal
bases for universal crimes norms, multilateral treaties rather than bilateral
treaties are the most interesting, especially when adopted by the United
Nations and acceded to by many states in different parts of the world. It is
not decisive whether a treaty is actually called a ‘treaty’, a ‘convention’,
or something else. For example, the ICC Rome Statute is a treaty between
the states parties although the word ‘treaty’ is not used in the Rome Stat-
ute itself. At the same time, this treaty is among several examples that il-
lustrate that not only states may have treaty-making powers under the UN
paradigm of international law. The ICC Rome Statute in Article 4 presup-
poses that the 1CC shall have international legal personality and is thus
empowered to conclude agreements in the form of treaties. The general
definition of a ‘treaty’ under international law should therefore rather be
corrected to ‘an international agreement concluded between entities with
legal personality, usually states, in written form and governed by interna-
tional law’.

A particularly interesting feature of the treaty-based ICC regime is
its relationship to the United Nations. According to the Rome Statute in
Article 13(b), the Security Council may — acting under Chapter VII of the
Charter of the United Nations — refer a ‘situation’ to the prosecutor of the
ICC, typically when crimes within the ratione materiae (subject-matter)
jurisdiction of the ICC are alleged to have been committed outside the
territories of the states parties to the Rome Statute.*® Such a referral by the
SC is a binding decision, for which the competence seems to come from
the ICC Rome Statute (treaty) and the UN Charter as legal bases taken in
conjunction. However, since a treaty alone cannot directly bind others
who are not parties to it,*° the legal power (competence) in this case must

48 See UN Security Council, Resolution 1593 (2005), 31 March 2005 (Darfur, Sudan) (www.
legal-tools.org/doc/4b208f/), and Resolution 1970 (2011), 26 February 2011 (Libya) (www.
legal-tools.org/doc/00a45e/).

49 It should be noted, though, that a treaty may bring norms originating from other legal bases
into operation in certain ways that may directly affect the position of third parties. For ex-
ample, a state with territorial criminal jurisdiction under international law may through a
treaty derogate concurrent competence to an international court, which in turn means that
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originate in the UN Charter Chapter VII, whereas the specific, practical
use of the power is facilitated by the ICC Rome Statute. In addition, the
SC has the competence to establish another international criminal tribunal
if it so prefers.>

Interpretation of treaties is conditioned on well-established method-
ological principles, such as those set out in VCLT Articles 31-33, where a
distinction is made between principal (Article 31) and supplementary (Ar-
ticle 32) means of interpretation. This establishes a certain hierarchy of
the interpretative sources specific to treaties. The basic rule is enshrined in
Article 31(1), whereby a treaty must be construed “in good faith in ac-
cordance with the ordinary meaning to be given to the terms of the treaty
in their context and in light of its object and purpose”. Although not ex-
plicitly mentioned in Article 32 — which refers generally to all “supple-
mentary means of interpretation” and especially to “the preparatory work
of the treaty” — jurisprudence, in particular international judgments and
decisions, and scholarly publications are part of the supplementary means
of interpretation. This system is consistent with the general rule of the ICJ
Statute, Article 38. It establishes treaties as autonomous legal bases, dif-
ferent from other law-creating sources and interpretative sources, which
should be interpreted in good faith (VCLT Article 26), and as autonomous
international law different from the internal laws of a particular state
bound by the treaty (VCLT Article 27). The principles of treaty interpreta-
tion are also anchored in customary law and thus are generally binding on
all legal subjects of international law. Hence they apply to treaties within
international criminal law.%* Furthermore, they apply to interpretation of

the court may have powers to investigate and prosecute crimes committed on the territory
of that state even when the crimes are alleged to have been committed by nationals of a
third state. This is the case under the Rome Statute with respect to crimes against humanity,
genocide, and war crimes, while a special and more limited jurisdictional regime has been
established with respect to the crime of aggression, as noted earlier in this chapter.

50 For instance, an ‘International Criminal Court for the Middle East and Northern Africa’
with a forward-looking mandate would have several advantages, since few countries in
that region have acceded to the ICC Rome Statute. Whether such a court, had it been estab-
lished several years ago, could have prevented or decreased certain armed conflicts, we
will never know.

51 See, for example, Gerhard Werle, Principles of International Criminal Law, TMC Asser,
The Hague, 2005, p. 95. Upheld in Gerhard Werle, Principles of International Criminal
Law, 2nd ed., TMC Asser, The Hague, 2009, pp. 59-60: “As expressions of customary law,
these rules of interpretation must be applied in interpretation not only of the ICC Rome
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international court statutes created by the Security Council by means of
SC resolutions, such as the statutes of the ICTY and ICTR.

Particular issues may arise with respect to special rules of interpre-
tation, such as those set forth in Articles 21 and 22 of the ICC Rome Stat-
ute. Article 22(2) prescribes that within the statute the “definition of a
crime shall be strictly construed and not extended by analogy”. This rule —
which had already been applied explicitly at Nuremberg in the Ministries
Case®® and the Justice Case®* — has been referred to as “the canon of strict
construction”.”® In case of ambiguity, the same provision states that “the
definition shall be interpreted in favour of the person being investigated,
prosecuted or convicted”. The latter rule can be credited to the principle
of in dubio pro reo, which holds that ambiguity or doubt is to be resolved
in favour of the accused.>® These principles of interpretation form part of
the legality principle (nullum crimen sine lege) and may lead to other re-
sults than a plain application of the VCLT principles. However, Rome
Statute Article 22(1) applies directly only to cases before the ICC. It is
not clear to what extent this provision expresses general principles of in-
ternational criminal law. As observed by Schabas, it “stands in very
marked contrast with the jurisprudence of the ad hoc tribunals which has,
generally, accorded little significance to principles of strict construc-

Statute, but ‘any other norm-creating instrument’, including the ICTY and ICTR Statutes”.
For support, see, for example, ICTY, Appeals Chamber, Prosecutor v. Tadi¢, Judgment, IT-
94-1-R, 15 July 1999, para. 303 (www.legal-tools.org/doc/8efc3a/).

52 See, for example, ICTY, Appeals Chamber, Prosecutor v. Aleksovski, Judgment, 1T-95-14/
1, 24 March 2000, para. 98 (www.legal-tools.org/doc/176f05/).

5 Nuernberg Military Tribunals (‘NMT’), “The Ministries Case” [Judgment], in Trials of
War Criminals before the Nuernberg Military Tribunals under Control Council Law No. 10:
Nuernberg, October 1946-April 1949, vol. XIlI, US Government Printing Office, Wash-
ington, DC, 1952, p. 100 (www.legal-tools.org/doc/eb20f6/): “The principles of strict con-
struction and against retroactive legislation should be applied [...] to words and phrases
which are present and which must be interpreted and construed”. See also pp. 103 and 115.

5 NMT, “The Justice Case” [Judgment], in Trials of War Criminals before the Nuernberg
Military Tribunals under Control Council Law No. 10: Nuernberg, October 1946-April
1949, vol. 111, US Government Printing Office, Washington, DC, 1951, p. 982 (www.legal-
tools.org/doc/04cdaf/): “We hold that crimes against humanity as defined in C.C. [Control
Council] Law 10 must be strictly construed to exclude isolated cases of atrocity or perse-
cution whether committed by private individuals or by a governmental authority”.

% See William A. Schabas, The International Criminal Court: A Commentary on the Rome
Statute, Oxford University Press, Oxford, 2010, p. 410.

5% lhid.
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tion”.%” In his opinion, several interpretative results of the ICTY and
ICTR would have been impermissible if Article 22(2) had been applied.>®
In any case, both Article 22(1) and the general principles are themselves
open to interpretation and further clarification. Note, for instance, that the
in dubio pro reo principle may primarily concern the facts rather than the
law,*® and that the “strict construction’ principle of Article 22(2) according
to its terms is limited to the “definition of a crime”, an expression that is
itself open to interpretation. For example, it might be arguable whether
the principle of strict interpretation applies to the modes of participation
that attribute liability for contributions beyond commission of those acts
defined as crimes within the jurisdiction of the court.

In terms of lex ferenda, it could be argued that although the interna-
tional legality principle is an important safeguard for the defendant, and
thus should be carefully adhered to as far as it applies, it may also serve as
an unintended means of creating loopholes in court statutes and arbitrary

57 lbid. Schabas refers to a number of international judgments, which we agree do not sup-
port strict interpretation. See ICTY, Appeals Chamber, Prosecutor v. Tadi¢, Judgment, 1T-
94-1-R, 15 July 1999, para. 80 ff. (www.legal-tools.org/doc/8efc3a/); ICTY, Appeals
Chamber, Prosecutor v. Erdemovi¢, Judgment, 1T-96-22-A, 7 October 1997, Separate and
Dissenting Opinion of Judge Cassese, para. 49 (www.legal-tools.org/doc/a7dff6/); ICTR,
Trial Chamber, Prosecutor v. Akayesu, Judgment, ICTR-96-4-T, 2 September 1998, para.
319 (www.legal-tools.org/doc/b8d7bd/); ICTR, Trial Chamber, Prosecutor v. Kayishema
and Ruzindana, Judgment, ICTR-95-1, 21 May 1999, para. 103 (www.legal-tools.org/doc/
0811c9/); ICTR, Trial Chamber, Prosecutor v. Rutaganda, Judgment, ICTR-96-3, 6 De-
cember 1999, para. 51 (www.legal-tools.org/doc/fOdbbb/); ICTR, Trial Chamber, Prosecu-
tor v. Musema, Judgment, ICTR-96-13-A, 27 January 2000, para. 155 (www.legal-tools.
org/doc/1fc6ed/).

%8 Schabas, 2010, pp. 410-11, supra note 55.

5 See, for example, ICTY, Appeals Chamber, Prosecutor v. Limaj et al., Judgment, 1T-03-66-
A, 27 September 2007, Declaration of Judge Shahabuddeen, para. 2 (www.legal-tools.org/
doc/6d43bf/), in which he disagrees but concedes that “the basis of previous jurisprudence
of the Tribunal, [...] has held that the principle [of in dubio pro reo] does not apply to
questions of law”. For a broader view in line with the later opinion of Judge Shahabuddeen,
see NMT, “The Ministries Case”, 1952, p. 100, supra note 53: “We stated at the outset that,
in any case of real doubt, the language of Law No. 10 should be construed in favour of the
defendants”. See also ICTY, Trial Chamber, Prosecutor v. Gali¢, Judgment, 1T-98-29-T, 5
December 2003, para. 93 (www.legal-tools.org/doc/eb6006/): “The effect of strict con-
struction of the provisions of a criminal statute is that where an equivocal word or ambigu-
ous sentence leaves a reasonable doubt of its meaning which the canons of construction
fail to solve, the benefit of the doubt should be given to the subject and against the legisla-
ture which has failed to explain itself”.
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inconsistencies between different parts of ICL that were neither foreseen
nor desired when the different court statutes were drafted. In comparison
to national criminal legislation, which can more easily be amended based
on experience and evaluation, revision of international court statutes is
relatively difficult.®° Judges may accordingly prefer to try to strike a fair
balance between the opposing legitimate interests and values, rather than
relying mechanically on strict construction principles. In addition, there is
a need to clarify the reach of the legality principle, notably with regard to
attribution of personal liability and the applicability of modes of participa-
tion beyond physical perpetration of universal crimes, which may or may
not be explicitly and sufficiently described in the relevant statutes of an
international criminal court.

4.3.3. Customary International Law

International custom as law evolves from the practices or customs of enti-
ties with legal personality, usually states. Certain conditions must be met
before a practice becomes law, as not all acts, practices, or customs of
states and other international legal subjects can become binding law. In
the 1CJ Statute, ‘international custom’ is explained as evidence of ‘a gen-
eral practice accepted as law’. The common term today for binding inter-
national law that originates from practice (custom) is ‘customary interna-
tional law’.

The criteria for distinguishing between customary international law
(“CIL) and other practices and conduct have been elaborated by the inter-
national law experts and judges at international courts, especially in cases
before the 1CJ. These criteria have generally been accepted as part of in-
ternational law throughout the international community. From a logical
point of view, this means that the definition of customary international
law is circular: the criteria define the relevant customs and the criteria are
extracted from that relevant practice. The way to understand this dialectic
relationship, therefore, is to take into account the time factor and the de-
velopment of new customary international law, as well as the readiness of
international law judges and experts to uphold and if necessary also refine
the criteria in light of new experiences.

60 The Rome Statute, however, provides for amendment procedures that have also resulted in
amendments actually being made, most famously with respect to the crime of aggression,
as discussed earlier in this chapter, but also by adding more war crimes to Article 8.
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There are relatively few limitations on what kinds of customs may
be relevant. However, a practice that is incompatible with a broader inter-
national custom (a regional custom contrary to a universal custom), or
contrary to treaty-based obligations of the state involved, or in conflict
with jus cogens, can never give rise to customary law. Both the latter two
limitations are important with respect to the subject matter of universal
crimes. Norms proscribing acts for which direct criminal liability under
international law is established are often considered superior to other rules
on account of the importance of their content as well as the universal ac-
ceptance of their superiority.®* Hence no derogation is permitted, whether
by means of a treaty or a common practice. For example, if torture of al-
leged terrorists is practised to a certain extent by some states, and if state-
sponsored torture has already emerged as a discrete universal crime,®? acts
of torture against alleged terrorists, however customary, would simply
constitute criminal acts under international law. Furthermore, if a state has
agreed to be bound by the UN Convention against Torture, which is a
treaty proscribing torture and other cruel, inhuman or degrading treatment
or punishment, the state incurs state responsibility for any act of torture
within the meaning of the convention that can be attributed to it — regard-
less of the current status of torture as a discrete crime under international
criminal law.

Some norms of customary international law — notably the prohibi-
tions against genocide and slavery — have clearly acquired this higher le-
gal status (jus cogens) in the opinion of most commentators. For other
norms, arising both nationally and internationally, it is not yet clear that
this is the case.®® There is disagreement on the character and legal status
of such norms, “with some authors arguing that all human rights en-
shrined in international treaties are norms of jus cogens while others ad-

61 1LC, 2006, conclusion no. 32, see supra note 4.

62 Torture is clearly a relevant universal crime when committed in the context of crimes
against humanity, genocide, or war (whether international or non-international armed con-
flict).

63 See, for example, High Court of the Hong Kong Special Administrative Region, Court of
First Instance, HCAL 132/2006, 18 February 2008, paras. 12629 (www.legal-tools.org/
doc/52a68d/). See also Inter-American Court of Human Rights (‘IACHR’), Miguel Castro-
Castro Prison v. Peru, Judgment, 25 November 2006, Series C, no. 160, para. 271 (www.
legal-tools.org/doc/ 7d2681/); and IACHR, Bayarri v. Argentina, Judgment, 30 October
2008, Series C, no. 187, para. 81 (www.legal-tools.org/doc/be621c/).
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vocate a far more stringent approach”.* It might be recalled here that the
general theory of personal criminal law liability outlined in Chapter 2 is
premised upon liability being consistent with fundamental human rights
and a criminal law subsystem in general compliance with human rights
and the rule of law.®® At the domestic level, the relationship between crim-
inal law and constitutional law is also being discussed more frequently.®®
However, as noted by Einarsen in the first book of this series,®’ the con-
cept and scope of jus cogens is not essential to our study of universal
crimes, since the norms underlying these crimes no doubt have the re-
quired character in terms of content and universality. Their superiority
thus depends upon their international law status as ‘hard’ or ‘soft’ law, and
this question needs to be discussed independently of the jus cogens con-
cept. In other words, the jus cogens concept is not necessary for the dis-
cussion of legal bases, although the outcome of that discussion may have
implications for the legal consequences of jus cogens norms.

When discussing CIL as a source of international law and ICL, it is
useful to distinguish between the constitutive elements necessary for the
formation of CIL and the evidence for their applicability. The two main
criteria, state practice and opinio juris, have traditionally both been con-
sidered necessary elements. While the element of state practice needs fur-
ther specification, the second element “is construed either as a belief that
the practice is required by law, or a legislative will element by States giv-
ing either individual consent or establishing common consensus in order
to prove the existence of a customary norm”.%® The principal criteria
weighed in determining customary international law, when state practice
is considered from a less abstract point of view, seem to be (1) a reasona-
bly consistent practice with regard to the substance of the acts; (2) a fairly
general practice (in the sense of being common to a significant number of

64 Maarten den Heijer, “Whose Rights and Which Rights? The Continuing Story of Non-
Refoulement under the European Convention on Human Rights”, in European Journal of
Migration and Law, 2008, vol. 10, no. 3, pp. 277-314, at p. 299.

6 See Chapter 2, Section 2.1.2.

8 See, for example, Jorn Jacobsen, “Constitutions and Criminal Law Reform”, in Bergen
Journal of Criminal Law and Criminal Justice, 2017, vol. 5, no. 1, pp. 18-36.

67 Einarsen, 2012, p. 9, see supra note 1.
8 Rauter, 2017, p. 100, supra note 47.
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states relative to the nature of the issue);®° (3) a certain number of repeti-
tions or a certain duration of the acts; and (4) opinio juris. The latter crite-
rion means that it must be possible to infer from the acts of states (and
possibly other relevant entities with legal personality under international
law), including from their statements, that the practice is considered legal-
ly permissible, or illegal, as the case may be, by the relevant group of ac-
tors.”% As Lepard comments, it is a paradox that the condition of opinio
juris, as traditionally formulated, requires that states at the critical stage of
creating new customary international rules are supposed to believe erro-
neously that they are legally bound to observe a rule that is not yet legally
binding.”

Notably, the formulations and application of these cumulative crite-
ria are to some degree flexible. They should be considered in conjunction,
as a whole, not as separate and very strict conditions. Requiring the full
satisfaction of all criteria simultaneously might unduly obstruct the for-
mation of new customary international law. This is crucial with regard to
some issues explored in the universal crimes project. Universal crimes are
often committed or condoned by state governments against groups or in-
dividuals that should be protected by modern international law. Such
crimes are inherently in deep conflict with world community interests and
values despite the fact that security and foreign policy concerns, and pos-

8 See Frederic L. Kirgis, “Custom on a Sliding Scale”, in American Journal of International
Law, 1987, vol. 81, no. 1, pp. 146-51. Kirgis assumes a relationship between the amount
of practice required and the nature of the norm involved: human rights norms need little
state practice, while economic norms need more (pp. 147—48).

0 The criteria and their content derive primarily from a series of decisions of the ICJ and its
predecessor, the Permanent Court of International Justice (‘PCIJ’). These include PCIJ,
Case of the S.S. “Lotus” (France v. Turkey), Judgment, Series A, No. 10, 7 September
1927 (www.legal-tools.org/doc/c54925/); 1CJ, Anglo-Norwegian Fisheries Case (United
Kingdom v. Norway), Judgment, 1.C.J. Reports 1951, p. 116 (www.legal-tools.org/doc/
457811/); I1CJ, North Sea Continental Shelf Cases (Federal Republic of Germany/Denmark;
Federal Republic of Germany/Netherlands), Judgment, 1.C.J. Reports 1969, p. 3 (www.
legal-tools.org/doc /38274a/); and ICJ, Military and Paramilitary Activities in and against
Nicaragua (Nicaragua v. United States of America), Merits and Judgment, 1.C.J. Reports
1986, p. 14 (www.legal-tools.org/doc/046698/).

1 Lepard, 2010, pp. 8-9, supra note 47. Instead he argues that a customary law norm arises
“when states generally believe that it is desirable now or in the near future to have an au-
thoritative legal principle or rule prescribing, permitting, or prohibiting a certain conduct”,
and that this belief is sufficient to create the norm. State practice can, however, “serve as
one source of evidence” of what states believe.
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sibly economic calculations as well, may obstruct concerted statements
and actions appropriate to their universal criminal character. Hence the
typical jus cogens character of the relevant substantive norms constituting
crimes under international law should be taken into account when inter-
preting the content of and limitations set by customary international law.”

Under these circumstances, the criteria for the formation of interna-
tional customary law should not be applied in such a manner that states,
which are themselves responsible for large-scale human rights violations,
can block the emergence of an international rule that would benefit future
victims and support responsible behaviour by governments and other
powerful actors within a society. This is the underlying reason why an
international custom prohibiting certain acts, maybe eventually conferring
criminal liability on individual members of political and military leader-
ships for serious violations, has sometimes been recognised, even if all the
conditions for formation of international custom may not have been fully
satisfied.

Examples include some of the findings by the Nuremberg Tribu-
nal,”® especially on the legal status of aggression and criminal liability for
aggressive acts before World War 11.”* Another example is the Nicaragua
case,”® where, according to some commentators, the ICJ deviated from
“its traditional approach of seeking state practice supported by opinio ju-
ris by finding first opinio juris in the form of UNGA [UN General As-
sembly] resolutions and then looking for state practice”.’® The critique is
that the court did not establish whether the traditional criteria were met to
support its opinion that Article 3 of the Geneva Conventions had become

2. One can debate the relevance of such context-specific considerations. However, to take the
context into account is, according to Rauter, “in line with a modern understanding of cus-
tomary international law: that in certain fields of law the context is relevant for ascertain-
ing different requirements for its establishment”. Rauter, 2017, p. 137, supra note 47. He
makes this statement after having discussed ICL judgments by the ICTY Appeals Chamber,
the SCSL Appeals Chamber, and the ECCC Supreme Court Chamber.

3 See IMT, Trial of the Major War Criminals, 1947, vol. I, Judgment, pp. 171-341, supra
note 18.

7 See also Section 4.3.6.

5 1CJ, Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United
States of America), Merits and Judgment, 1.C.J. Reports 1986, p. 14 (www.legal-tools.org/
doc/046698/).

76 See Boyle and Chinkin, 2007, p. 280, supra note 41.
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customary international law.”” Instead of criticising the 1CJ for incon-
sistency, however, and thus challenging its reasoning as unsound or ille-
gitimate, one should recognise that independent judges at a court consti-
tuting the highest judicial authority within a legal system will tend to per-
ceive themselves as servants of a broader concept of law that cannot be
constrained by a single expectation, whether loyalty to the status quo or to
other similar considerations. On balance, judges with effective review
powers may over the years advance the essentials of the legal systems of
which they are a part. In some cases, this may mean new interpretations of
the law. There are also several examples to be found in the jurisprudence
of the modern criminal tribunals.™

In other words, the general criteria of customary international law
are to some extent adjustable depending on the circumstances, including
the jus cogens character of the emerging substantive norms in question.

4.3.4. General Principles as International Law

The “general principles of law recognised by civilised nations” as a law-
creating source of international law (ICJ Statute, Article 38(1)(c)) is an
ambiguous notion that has generated much academic debate and confu-
sion, even apart from the unintended ethnocentric connotations of the
term ‘civilised nations’. There were divergent views already within the
committee of jurists that prepared this statute, ranging from a concept
based on natural law to one based on the principles demonstrably accept-
ed in the domestic law of those states regarded as civilised,® that is, states
based on the rule of law. While the precedents in domestic law are surely
one valid and important part of the overall concept, fundamental princi-
ples of current international criminal law must also be included,3 espe-
cially the norms considered “as overriding principles of jus cogens which

may qualify the effect of more ordinary rules”.8!

7 lbid. See further Theodor Meron, Human Rights and Humanitarian Norms as Customary
Law, Clarendon Press, Oxford, 1989, p. 36.

8 See, for example, Rauter, 2017, pp. 134-37, supra note 47 (with respect to deviation from
the high frequency and high consistency test under the traditional CIL criteria).

7 See, for example, lan Brownlie, Principles of Public International Law, 4th ed., Clarendon
Press, Oxford, 1990, pp. 15-16.

80 See further Boyle and Chinkin, 2007, pp. 286-88, supra note 41.
81 See Brownlie, 1990, pp. 19, 51215, supra note 79.
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This ambiguity has not been resolved, however. While it is com-
monly recognised that general principles of law are of considerable signif-
icance to ICL, the concept is still often exclusively equated with rules
originating in domestic law and with the legal principles already recog-
nised by the world’s major legal systems.®? In this context, the ICTY cau-
tioned, “a mechanical importation or transposition from national law into
international criminal proceedings has to be avoided”.®® This statement
was probably intended to restrict access to the general principles of law,
but the formulation could also be used to expand such access, thus facili-
tating the formation of new general principles of ICL regardless of wheth-
er they are already fully recognised domestically. If such an approach is
taken, the subject matter of universal crimes might advance a new legal
trend of openly acknowledging that it is difficult to distinguish clearly
between customary international law and the general principles as law,
given that both sources are continuously evolving. On the other hand, we
agree with the cautious approach probably intended by the ICTY. The
question is, however, whether the general theory of personal criminal law
liability indeed contains general principles of criminal law with the neces-
sary merit to be recognised in ICL as general principles. We shall not con-
clude on the question in this chapter, because it is first necessary to ex-
plore the liability concepts that have been used in ICL theory and practice
at the international level and also examine how personal liability concepts
have been applied in domestic criminal law systems in universal crimes
cases. This will in turn provide us with a better empirical basis and under-
standing of the underlying general principles and thus suggest whether it
is possible to reach a well-founded conclusion.

International tribunals might thus rely on multiple legal bases in
cases for which their criminal law jurisdiction is not clear, perhaps with-
out taking a definite stand on the exact status of the general principle be-
ing invoked.®* The ICC Rome Statute Article 21(1) is sufficiently flexible
for such a position. In the first place, in (1)(a), the Statute itself, the par-
ticular elements of crimes, and the court’s rules of procedure and evidence
apply. Second, in (1)(b), “applicable treaties and the principles and rules

82 See, for example, Werle, 2009, p. 53, supra note 51.

8  See ICTY, Trial Chamber, Prosecutor v. Anto Furundzija, Judgment, 1T-95-17/1, 10 De-
cember 1998, para. 178 (www.legal-tools.org/doc/e6081b/).

84 See also Section 4.3.6.
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of international law” may apply, including “the established principles of
the international law of armed conflict”. Third, in (1)(c), “general princi-
ples of law derived by the Court from national laws of legal systems of
the world” may also apply, provided that they are not inconsistent with the
ICC Rome Statute and with “international law and internationally recog-
nized norms and standards”. The latter point implies the existence of some
overriding general international norms. Article 21(3), in the same vein,
states that the application and interpretation of law pursuant to Article 21
“must be consistent with internationally recognized human rights”.% In
other words, general principles of international law may provide a legal
basis for deriving new rules under Articles 21(1)(b) and (c), and may in
addition serve as a kind of a ‘rule of recognition’®® for evaluation of new
‘principles of law’ that might be proposed, possibly derived from national
laws.8

This dual function makes the concept of general principles equivo-
cal. Rules originating from another source may themselves be constituted
as general principles. At the same time, general principles, meaning a
general rule, a principle, or a fundamental rule, can also be derived from
customary international law and expressed in binding treaties. While this
may be confusing, it is not in itself contradictory. Specific rules termed
‘general principles’ can be derived from all the different law-creating
sources of international law, including from a particular source called
‘general principles of international law’ or a similar term. Properly under-
stood, the meaning is that the latter law-creating source is especially con-
cerned with rules characterised as ‘general principles’, and, by logical in-
ference, that this source, just like treaties and international customary law,
may contain substantial rules that have no exact parallel in the binding
rules previously derived from the other law-creating sources.

In fact, any legal order necessarily requires general principles of law.
This is quite clear when one looks at any given national legal system con-
stituted by law in the profound sense of the term. A written constitution

8 This rule, by advancing the idea that ICL must be compatible with internationally recog-
nised human rights, is fully consistent with the general theory of criminal law liability as
set forth in this book; see Chapter 2, Section 2.1.2.

86 See Hart, 1994, supra note 38.

87 On Article 21(1) of the Rome Statute, see further Schabas, 2010, pp. 381-94, supra note
55.
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needs to be applied and adapted to changing circumstances, whether or
not it is formally amended. If there is no written constitution, there is still
a need for constitutive norms that are believed to be binding. Within most
areas of substantial law and court procedures, a living body of law cannot
do without some general principles that serve the underlying purposes of
the legal order and make possible consistent application of specific rules
that may conflict with each other. For example, the principles of free con-
sent and good faith, and the pacta sunt servanda rule, are universally rec-
ognised in contractual law and in international treaty law (as in the pre-
amble to the Vienna Convention on the Law of Treaties, and in its Article
26). Within domestic criminal law, principles such as in dubio pro reo (the
defendant should have the benefit of reasonable doubt regarding the facts)
and the legality principle (nullum crimen sine lege, nulla poena sine lege),
including the prohibition of ex post facto laws, are today generally recog-
nised, at least in states adhering to the rule of law.

Whether they are codified by legislators or not, certain ‘constitutive
principles’ exist in all legal orders, although they might be different in
different countries. They are usually familiar to scholars and knowledgea-
ble practitioners working within the various fields of law. Judges may
sometimes need to seek interpretative guidance in such principles, espe-
cially in difficult cases. In rare cases the principles may be applied direct-
ly in a judgment, possibly for lack of more accessible, written sources.

The UN paradigm of international law contains a number of binding
general principles. Several of these are expressed in the UN Charter itself
and are constitutive of the current legal order. Others may exist more spe-
cifically within certain substantive parts of international law; they are
what might be termed ‘field-specific’ constitutive principles, with a con-
tent similar to general principles existing internally within the law among
‘civilised nations’. As noted earlier, the reference to ‘civilised nations’
should be taken to mean nations adhering to the rule of law in compliance
with fundamental UN principles; the phrase does not point to a state’s
presumed level of cultural or economic development. Note also that not
every rule found in most legal systems adhering to the rule of law is nec-
essarily a general principle of law within the international legal order. The
ICTY in the FurundZija case stated that certain criteria must be fulfilled
before field-specific national law concepts of criminal law can be applied
in international court proceedings:
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(1) [...] [IInternational courts must draw upon the general
concepts and legal institutions common to all the major legal
systems of the world [...]; (il) account must be taken of the
specificity of international proceedings when utilising na-
tional law notions. In this way a mechanical importation or
transposition from national law into international criminal
proceedings is avoided.®

Among the general principles of international law embodied in the
UN Charter and the present order of international law are the principles of
equal rights and self-determination of peoples, the sovereign equality and
independence of all states, non-interference in the domestic affairs of
states for purposes other than those admitted by international law, refrain-
ing from the use of force, and observance of human rights and fundamen-
tal freedoms for all.

A central question is whether general principles of law on direct
criminal liability should also be included. The argument is that individual
liability for crimes undermining the international legal order became a
constitutive principle of the international legal order established after
World War I1. Implicit support for this can be found in the first paragraph
of the preamble of the UN Charter, where the quest for justice and respect
for international law is highlighted and explained:

We the Peoples of the United Nations, determined to save
succeeding generations from the scourge of war, which twice
in our lifetime has brought untold sorrow to mankind, and to
reaffirm faith in fundamental human rights, in the dignity
and worth of the human person, in the equal rights of men
and women and of nations large and small, and to establish
conditions under which justice and respect for obligations
arising from treaties and other sources of international law
can be maintained [...].

This statement should be understood in conjunction with the post—

World War 11 tribunals and the adoption of the Universal Declaration of
Human Rights and the Genocide Convention, all of which took place

8 |CTY, Trial Chamber, Prosecutor v. Anto Furundzija, Judgment, 1T-95-17/1, 10 December
1998 (www.legal-tools.org/doc/e6081b/).
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within the first four years of the formal establishment of the United Na-
tions.®

A perhaps more intriguing question is whether general principles on
universal crimes existed as part of international law even before World
War Il and the establishment of the UN. The problem for prosecutors at
the Nuremberg trials was that the legal basis for criminal liability based
upon customary international law and treaties before the war did not seem
clear with regard to the crime of aggression and crimes against humanity.
The possibility of invoking liability based on general principles of crimi-
nal law was also quite doubtful, since the international legal order before
the war was much less clear in many respects than the new UN paradigm
with regard to alleged existence of universal norms on human rights and
the need for individual criminal liability and justice for victims. If relevant
general principles of criminal law did not exist, or could not be identified,
criminal liability might not be legally established without violating the
prohibition of ex post facto laws. Prosecutors and judges at Nuremberg
would then have had to rely exclusively on prior treaties and customary
international law, under which the evidence of existing criminal liability
for all the crimes charged was at best doubtful. The defendants were even
more dependent upon the existence of general principles of criminal law
when invoking the legality principle.

The jurisdiction of the Nuremberg Tribunal was defined in the Lon-
don Agreement of 8 August 1945 and the Charter of the International Mil-
itary Tribunal in pursuance of the agreement. The IMT Charter (or Nu-
remberg Charter) was also based on the assumption that “the countries to
which the German Reich unconditionally surrendered [...] [had a right] to
legislate for the occupied territories”.*® But one should also note that the
Nuremberg Tribunal went further and pointed implicitly to universal ju-
risdiction over the crimes:
The Signatory Powers created this Tribunal, defined the law
it was to administer, and made regulations for the proper
conduct of the Trial. In doing so, they have done together
what any one of them might have done singly; for it is not to

89 See also Einarsen, 2012, pp. 38-51, supra note 1, on the UN paradigm of international law.
% See IMT, Trial of the Major War Criminals, 1947, vol. I, Judgment, p. 219, supra note 18.
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be doubted that any nation has the right thus to set up special
courts to administer law.*

The “law” referred to here is international criminal law, and the im-
plication is that any nation had the right to administer it with regard to the
crimes being committed, that is, on the basis of universal jurisdiction if no
other kinds of jurisdiction existed.

Therefore, a prima facie legal basis for the prosecution of crimes
against peace, war crimes, and crimes against humanity, committed by the
German leadership, had been established through international agreements
and presumed international criminal law. The defendants in Nuremberg
thus needed to undermine it by means of other parts of international law.
Paradoxically, perhaps, they resorted to general principles of criminal law.
It was argued on their behalf “that a fundamental principle of all law —
international and domestic — is that there can be no punishment of crime
without a pre-existing [substantive] law”.9 The maxim nullum crimen
sine lege, nulla poena sine lege was explicitly invoked.*® Furthermore,

It was submitted that ex post facto punishment is abhorrent
to the law of all civilized nations, that no sovereign power
has made aggressive war a crime at the time that the alleged
criminal acts were committed, that no statute had defined
aggressive war, and that no penalty had been fixed for its
commission, and no court had been created to try and punish
offenders.%

Under the international legality principle, in general, it is one thing
for a certain conduct to be considered unlawful and criminal in nature,
and another for it to be formally criminalised in international or national
law before the act is committed. A more limited legality requirement, that
formal criminalisation in national legislation or in the statutes of an inter-
national or internationalised court enacted after the acts were committed
must be set before indictments are issued and trials starts before the court,
was adhered to in Nuremberg and has been an undisputed element of in-
ternational criminal law ever since. Within the existing UN paradigm of
international law, it has consistently been upheld that accessibility and

% Ibid., p. 218.
2 |bid., p. 219.
% |pid.
% Ibid,
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foreseeability are also elements of the legality principle. But it is not a
requirement that an act falling within the substantive scope of interna-
tional (universal) crimes must also have been formally criminalised and
penalties defined in the relevant court statute before the act was commit-
ted.%® This position has also been upheld in international human rights
law.%® The international principle of legality thus “allows for criminal lia-
bility over crimes that were either national or international in nature at the
time they were committed”.%’ It “does not require that international crimes
and modes of liability be implemented by domestic statutes in order for
violators to be found guilty”.®® A number of domestic courts have thus
rendered decisions applying a different standard of the legality principle
for ordinary crimes and universal crimes. This is in line not only with the
jurisprudence of international criminal courts, but also with international
human rights instruments and the jurisprudence of international human
rights courts.*

% For a discussion of the requirement of ‘double legality’ in international universal crimes

prosecution, see Terje Einarsen, “New Frontiers of International Criminal Law: Towards a
Concept of Universal Crimes”, in Bergen Journal of Criminal Law and Criminal Justice,
2013, vol. 1, no. 1, pp. 16-20.

% See the International Covenant on Civil and Political Rights, Article 15(2): “Nothing in
this Article [principle of legality] shall prejudice the trial and punishment of any person for
any act or omission which, at the time when it was committed, was criminal according to
the general principles of law recognized by the community of nations”. At the regional
level, the Kononov case decided by the Grand Chamber of the European Court of Human
Rights (‘ECHR’) is instructive; see ECHR, Kononov v. Latvia, Grand Chamber Judgment,
36376/04, 17 May 2010 (www.legal-tools.org/doc/ed0506/). The court in this ruling held
that the legality principle enshrined in ECHR Article 7 is “an essential element of the rule
of law”, and that it follows that an offence must be “clearly defined in law” (para. 185).
When speaking of ‘law’, the court explained that this concept “comprises written and un-
written law” and “implies qualitative requirements, notably those of accessibility and fore-
seeability”. The applicant had been convicted in Latvia of war crimes committed in 1944,
on the basis of a provision enacted in 1993 (paras. 191-96). The court examined whether
there had been a sufficient clear legal basis with respect to the state of international law in
1944. In line with the Nuremberg Judgment, the court concluded that the relevant acts
(killing of nine prisoners) were crimes under international law when they were committed,
and that the applicant could have foreseen that they constituted war crimes (paras. 234-44).
The court thus held by 14 votes to three that there had been no violation of ECHR Avrticle 7.

97 ECCC, Pre-Trial Chamber, Decision on leng Sary’s Appeal against the Closing Order,
002/19-09-2007-ECCC/OCIJ (PTC75), D427/1/30, 11 April 2011, para. 213 (www.legal-
tools.org/doc/d264ce/).

% Ibid.
9 lbid. For a thorough overview, see the discussion in paras. 203-65.

Publication Series No. 37 (2018) — page 226


http://www.legal-tools.org/doc/ed0506/
http://www.legal-tools.org/doc/d264ce/
http://www.legal-tools.org/doc/d264ce/

4. Legal Bases of Universal Crimes Norms and Personal Liability

The Nuremberg Tribunal, however, faced a significant choice be-
tween formal and substantive justice. It was impossible to completely es-
cape the impression, based on facts, that the tribunal applied ex post facto
laws. It handled the issue in an interesting way. First, it claimed that the
Nuremberg Charter was “not an arbitrary exercise of power on the part of
the victorious Nations”, but an “expression of international law existing at
the time of its creation; and to that extent is itself a contribution to interna-
tional law”.1% It is interesting to note that the tribunal here seems to have
relied on the new UN paradigm of international law, although not entirely.
Second, the principle of non-retroactive laws was rejected up front as an
absolute shield against accountability, referring to morality and the nature
of the crimes in question.’* Due to the grave crimes that had been com-
mitted, the defendants could not successfully invoke a principle flowing
from the idea of justice, according to the judgment.’2 This latter argument
is not immediately convincing from a human rights perspective. It was,
however, arguably the best way out of a difficult problem of justification
more than anything else.

For the Nuremberg Tribunal, alternative justifications must have
appeared less appealing. It could have argued that certain crimes are so
grave that they are punishable ex post facto within any legal order at any
time. That would mean reliance on a far-reaching natural law doctrine.
Instead the tribunal emphasised the legal development that had already
taken place before World War Il. As underscored by the IMT, international
law is never static, “but by continual adaptation follows the needs of a
changing world”.1®® Thus, “in many cases treaties do no more than ex-
press and define for more accurate reference the principles of law already

100 I|MT, Trial of the Major War Criminals, 1947, vol. I, Judgment, p. 218, see supra note 18.

101 1bid., p. 217, with regard to the crime of aggression: “To assert that it is unjust to punish
those who in defiance of treaties and assurances have attacked neighbouring states without
warning is obviously untrue, for in such circumstances the attacker must know that he is
doing wrong, and so far from it being unjust to punish him, it would be unjust if his wrong
were allowed to go unpunished. [...] [T]hey must have known that they were acting in de-
fiance of all international law when in complete deliberation they carried out their designs
of invasion and aggression”.

102 Ibid., p. 219: “[T]he maxim nullum crimen sine lege is not a limitation of sovereignty, but
is in general a principle of justice”.

103 Ibid., p. 221.
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existing”.1% Alternatively, the judges could have argued that criminal lia-
bility was embodied in general ‘constitutive’ principles of international
law existing already under the classic inter-state period of international
law, which could be taken as a reconstruction of former international
law.'% Another alternative could have been to point out that the legality
principle was not yet established as a legal rule under international law,
which could have prevented or postponed its further development as a
fundamental human rights principle.

Given the formation of the United Nations, it turned out not to be
necessary for the judges to determine whether criminal liability was clear-
ly established in international law before the war. The jus cogens charac-
ter of the norms in question reinforced the approach taken. Once new
rules of justice had been accepted by the international community, and
concrete steps taken for implementation through the establishment and
Charter of the IMT, the exact content of prior substantive norms became a
less decisive consideration. This may be another reason why the Nurem-
berg Judgment made a fairly general reference to prior treaties, customs,
and general principles in justifying the legal basis for the crimes identified
in the Nuremberg Charter.1%

Although it may be doubtful whether individual liability for some
universal crimes clearly existed before World War Il, such liability was
implicitly and instantly part of the constitutive principles of the new UN
paradigm of international law established by 1945. The Nuremberg Tribu-
nal was therefore right to apply the Nuremberg Charter and international
criminal law in accordance with a substantive notion of justice. In other

104 1hid.

105 National courts have dealt differently with this issue in cases originating from World War
1. Compare, for example, Supreme Court of Canada, Her Majesty The Queen v. Imre Finta,
1 Supreme Court Reports 701 (24 March 1994) (www.legal-tools.org/doc/f9c23e/); and
High Court of Australia, Polyukhovich v. Commonwealth, 101 Australian Law Reports 545
(1991), 172 Commonwealth Law Reports 501, and 91 International Law Reports 1 (www.
legal-tools.org/doc/b284c2/). The Canadian court took the approach that while crimes
against humanity were new, the issue of legality was not important, as the perpetrators
must have known that the underlying crimes were wrong. The Australian court held that
crimes against humanity had already entered the realm of ICL.

106 |MT, Trial of the Major War Criminals, 1947, vol. I, Judgment, p. 221, supra note 18:
“The law of war is to be found not only in treaties, but in the customs and practices of
states which gradually obtained universal recognition, and from the general principles of
justice applied by jurists and practised by military courts”.
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words, a purely formal notion of justice — nullum crimen sine lege, nulla
poena sine lege, itself a general principle of law — could not take priority
without conflicting with other parts of the existing law. It should be rec-
ognised, even so, that the Nuremberg Tribunal did in fact prove that most
of the criminal acts in question were illegal under any relevant standard.
The defendants thus could not have ruled out criminal liability, even when
the acts were committed. With regard to most of the war crimes, such re-
sponsibility was clearly foreseeable and partly embodied in existing laws
before World War Il. With regard to crimes against peace, the illegality of
the attacks on several countries at the time they occurred cannot be doubt-
ed. The same is also true with regard to most of the underlying crimes that
constituted crimes against humanity, which to a large extent also over-
lapped with war crimes. In other words, only a very strict — and for many
lawyers and ordinary people, grossly unreasonable — application of the
legality principle could potentially exempt the Germans most responsible
from justice before the court.

In hindsight, the Nuremberg Principles have been a major contribu-
tion to international law and still form an important part of current ICL.2%’
The trials and the Judgment should not be regarded as illegitimate or mis-
taken,'% or even as a one-time event that cannot serve as a model for
emulation.'® The UN has consistently upheld their legitimacy and im-
portance.! Instead of rejecting the precedent, one ought to recognise that
a well-founded choice was made after World War 1l between conflicting
principles of justice. The results included support for a universal right un-

107 See ILC, Principles of International Law Recognized in the Charter of the Ntrnberg Tri-
bunal and in the Judgment of the Tribunal, reprinted in Yearbook of the International Law
Commission, 1950, vol. Il, para. 97.

The Nuremberg and Tokyo trials have “generated much critical literature”, as noted by
Nina H.B. Jargensen in The Responsibility of States for International Crimes, Oxford Uni-
versity Press, Oxford, 2000, p. 28 (with further references). International lawyers, the UN,
and international courts, however, generally regard the results favourably.

109 See, for example, Gallant, 2009, p. 405, supra note 31.
110

108

See UN General Assembly, Resolution 95, 11 December 1946, endorsing “the principles of
international law recognized by the Charter of the Nuremberg Tribunal and the Judgment
of the Tribunal”. See also UN General Assembly, Resolution 177 (II), 21 November 1947,
urging the ILC to “formulate” the Nuremberg Principles.
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der international law of any nation to seek accountability of political and
military leaderships for grave crimes on the basis of a fair trial. !

A challenge that remains today is to elucidate the content and hier-
archical status of the different general principles of international criminal
law, including their legal consequences, in settings where parallel rules
are founded in different law-creating sources and the jurisdiction of new
international courts or national legislation on grave crimes is still being
defined. The general theory of personal criminal liability discussed in this
book can be seen as a contribution to meeting this challenge. Thus, the
four-level theory presented in Chapter 2 reconciles the need for keeping
the operational parts of ICL within a common theoretical framework of
general principles that can be applied to different subsystems of criminal
law.

It should be noted, however, that an international criminal court,
once established, cannot abdicate its responsibility for determining guilt
because its legal basis does not provide a clear-cut answer to an interpre-
tive issue. When the ICTY and the ICTR were confronted with the prob-
lem that the crime of rape had not been defined, the ICTY Trial Chamber,
in the Kunarac case, first examined the criminal laws in many different
countries in order to ascertain a general principle underlying the crime of
rape in national laws.''? The definition of rape it extracted from these na-
tional sources was then accepted as part of international law by the ICTY
Appeals Chamber.!*® This indicates that general principles of law are par-
ticularly important at this stage of development of international criminal
law, and that law-creating mechanisms other than international customary
law and treaty law are needed to meet the new legal challenges and seek
harmonised universal crimes norms.!4

111 See UN General Assembly, Resolution 95, ibid. Principle | affirms individual responsibil-
ity for crimes under international law; Principle 11, responsibility of a head of state or
government official; and Principle V, the right to a fair trial on the facts and law.

12 ICTY, Trial Chamber, Prosecutor v. Kunarac et al., Judgment, 1T-96-23/IT-96-23/1, 22
February 2001, para. 439 (www.legal-tools.org/doc/fd881d/).

113 ICTY, Appeals Chamber, Prosecutor v. Kunarac et al., Judgment, 1T-96-23/1, 12 June
2002, para. 127 (www.legal-tools.org/doc/029a09/).

114 This may also include soft law, for example, statements of the law by the ILC and maybe
even a comprehensive declaration by the General Assembly on universal crimes; see
Einarsen, 2012, pp. 313-18, supra note 1.
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4.3.5. Legislative Security Council Resolutions

An additional law-creating source, which is still controversial, consists of
Security Council resolutions that establish binding rules of a legislative
character. This is controversial for reasons relating both to the legal basis
of the SC’s action under Chapter VII of the UN Charter and to its legiti-
macy as a law-making organ. Since the end of the Cold War, the SC has
interpreted and used its competence in this respect to adopt binding rules
and principles of general application. Consequently, “it has asserted and
extended its authority where the inadequacies of law-making by treaty

might undermine the pursuit of its objectives”.11°

An example of this development, one that has been much discussed,
is the comprehensive Security Council Resolution 1373 (2001), aimed at
combating terrorism.'® The point here is that Resolution 1373 lays down
universal and binding obligations for states. According to Husabg and
Bruce, the content of Resolution 1373 “largely corresponds to what could
be expected from a convention, the traditional instrument for creating new
obligations under international law”.**’ But the legal effects are different,
since while states are free to choose whether to sign and accede to or rati-
fy a convention, a resolution adopted under Chapter VIl by the SC — made
up of a limited number of state representatives, and dominated by the five
permanent members — is immediately binding upon all members of the
UN without exception. Such a resolution, being imposed on its subjects,
has a vertical legislative character, rather than being a horizontal agree-
ment between equal and sovereign states.!'® Furthermore, SC Resolution
1373 provides for an enforcement mechanism, the Counter-Terrorism

115 See Boyle and Chinkin, 2007, pp. 109-10, supra note 41.

116 Whether terrorist crimes are also universal crimes was discussed in the first book of this
series (see Einarsen, 2012, supra note 1), and not much has changed since then. At that
time it had already been concluded that terrorist crimes properly defined are most likely
crimes under international law. What has happened in recent years, legally speaking, is that
more countries have enacted detailed legislation on terrorist crimes, including participation
in terrorist organisations. In Europe, framework legislation enacted by the EU has contrib-
uted towards this end.

117 See Erling Johannes Husabg and Ingvild Bruce, Fighting Terrorism through Multilevel
Criminal Legislation: Security Council Resolution 1373, the EU Framework Decision on
Combating Terrorism and their Implementation in Nordic, Dutch and German Criminal
Law, Brill/Martinus Nijhoff, Leiden, 2009, p. 35.

118 Ibid., p. 36.
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Committee, which is a body subordinate to the SC. In SC Resolution 1540
(2005), the SC again legislated in general terms, this time to ensure that
non-state actors are prevented from obtaining nuclear, chemical, or bio-
logical weapons. These features have led commentators to use the term
‘legislation’1*® or ‘quasi-legislation’.?®® As Husabg and Bruce observe,
from a functional point of view “Resolution 1373 satisfies even the strict-
est definitions of international legislation”.*** Normatively, they are more
sceptical of its legal validity, at least at the time when it was adopted.*??

Some authors maintain that a systematic interpretation of the UN
Charter contradicts the power of the SC to impose general legislative
measures on member states.'?® It is true that the decision-making powers
of the SC with regard to “measures not involving the use of armed force”
are not exhaustively specified or enumerated in the UN Charter (Article
41). But both the text and the context of the Charter support the position
that adoptions of binding rules are not per se excluded. The limited com-
petences of the General Assembly in Articles 11(1) and 13(1), with regard
to the development of general principles of international law, may suggest
an underlying assumption that only states can create new general rules of
international law, by treaties or the formation of customs. However, the
‘threat to the peace’, which constitutes both a specific legal basis and a
limitation on SC powers (Article 39), read in conjunction with the broad
discretion regarding peaceful measures to be employed to that end (Arti-
cle 41), does not exclude the use of abstract norm creation. Legislative
acts are a common way of achieving such goals in national law, and can
be presumed to be options within international law as well.

The limitations stem not from any bar to legislation as such by the
Security Council, but from the requirement that the measures employed
must be sufficiently linked to the specific purpose “to maintain or restore
international peace and security” (Article 39); from the limitations flow-
ing from “the purposes and principles of the United Nations” (Article 24,
as well as Articles 1 and 2); and from other parts of international law, in-

1

=

9 Ibid., pp. 36-39 (with further references).

0 Boyle and Chinkin, 2007, p. 114, supra note 41, use both characterisations.
121 Husabg and Bruce, 2009, p. 39, supra note 117.

122 |bid., pp. 40-54.

123 1bid., p. 46 (with further references).

1

)

N

Publication Series No. 37 (2018) — page 232



4. Legal Bases of Universal Crimes Norms and Personal Liability

cluding the proportionality principle. The UN purposes and principles in-
clude, but are not necessarily confined to, “respect for human rights”, “the
principle of equal rights and self-determination of peoples”, “justice”, and
“settlement of international disputes”. It is also important to note that jus
cogens rules of international law bind the SC in the exercise of its func-
tions. In order for the UN Charter to remain in harmony with the peremp-
tory norms of general international law (jus cogens) and not become void
as a treaty,’?* the Charter — including its Chapter VII — must be interpreted
as not being in conflict with these norms.'? SC resolutions cannot legiti-
mise grave crimes or any other activity falling within the scope of pro-
scriptive jus cogens. The ICTY Appeals Chamber acknowledged such
limitations in the Tadi¢ case. It concluded that “neither the text nor the
spirit of the Charter conceives of the Security Council as legibus solutis
(unbound by law)”.1%® Whether respect for other binding international
rules requires that the Security Council not create new conflicting norms
is a more difficult question. A simple answer seems to be that this is un-
likely. In their analysis of this issue, Boyle and Chinkin conclude that the
jurisprudence of international courts suggests that SC resolutions “over-
ride inconsistent international law”.*?” SC resolutions thus have great po-
tential significance in future international law, not least within the field of
ICL.

Still, it may be that further limitations on SC legislative power
should be read into the UN Charter. Some restrictions seem necessary in
order to prevent the legislative powers of the SC from expanding beyond
peace and security issues. This set of issues, however, often coincides
with the concerns of ICL because of the close relationships between peace,
security, and justice. Note also that ‘peace’ and ‘security’, under current
international law, are not narrowly defined terms. The acceptance of basic
‘human security’ as a fundamental universal value and/or interest, and of

124 See the Vienna Convention on the Law of Treaties, 1969, Articles 53 and 64.

125 See, for example, Antonios Tzanakopoulos, Disobeying the Security Council: Counter-
measures against Wrongful Sanctions, Oxford University Press, Oxford, 2011, pp. 70-72
(with further references).

126 |1CTY, Appeals Chamber, Prosecutor v. Tadié, ICTY, Judgment, IT-94-1-R, 15 July 1999,
para. 28 (www.legal-tools.org/doc/8efc3a/).

127 Boyle and Chinkin, 2007, pp. 232-33, supra note 41.
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the complementary notion of a ‘responsibility to protect’,® has expanded
the powers of the SC under Chapter VII with respect to measures under-
taken with the aim of protecting civilians who are exposed to universal
crimes. Alternatively, one may consider that this power is already inherent
in Chapter VII but that its use has become politically feasible in the af-
termath of the Cold War.1?°

Within this more flexible framework, the SC may be able to rewrite
or disregard provisions of international law in particular situations.*® This
is a significant change in traditional perceptions of the limitations of in-
ternational law. Two SC resolutions on the situation in Libya in 2011
seem to be a case in point. In the first one, the SC considered that “the
widespread and systematic attacks currently taking place in the Libyan
Arab Jamahiriya against the civilian population may amount to crimes
against humanity”.*3! It then, in another resolution, authorised member
states “to take all necessary measures [...] to protect civilians and civilian
populated areas under threat of attack in the Libyan Arab Jamahiriya”.'*2
For the first time, the United Nations had in practice authorised an inter-
national humanitarian intervention, that is, started a regular universally
authorised war, for the purpose of protecting human beings against grave
(universal) crimes.®*® How successful this concrete intervention was from
a humanitarian perspective, and whether the intervention as a whole sig-
nificantly overstepped its mandate, is another matter that will not be dis-
cussed here.

In reference to the resolution on terrorism in 2001, Husabg and
Bruce have argued that an “interpretation of Chapter VII as broad as that

128 See, for example, Gareth Evans, The Responsibility to Protect: Ending Mass Atrocity
Crimes Once and For All, Brookings Institution Press, Washington, DC, 2008.

See, for example, Jennifer M. Welsh, “The Security Council and Humanitarian Interven-
tion”, in Vaughan Lowe, Adam Roberts, Jennifer Welsh, and Dominik Zaum (eds.), The
United Nations Security Council and War: The Evolution of Thought and Practice since
1945, Oxford University Press, Oxford, 2008, pp. 535-62.

130 Boyle and Chinkin, 2007, pp. 232-33, supra note 41.

181 UN Security Council Resolution 1970 (2011) (www.legal-tools.org/doc/00a45e/).

182 UN Security Council Resolution 1373 (2011) (www.legal-tools.org/doc/f4d6ad/).
133

129

However, under a somewhat narrower definition of ‘humanitarian intervention’, the Secu-
rity Council authorised several earlier armed interventions, notably in Northern Iraq (1991),
Somalia (1992), Haiti (1993), Rwanda (1994), and East Timor (1999). See Welsh, 2008, pp.
538-53, supra note 129.
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on which Resolution 1373 is based could easily serve as a precedent for
Security Council legislation in other areas”, an outcome that could ulti-
mately turn the SC into “a world government”.?3* The example of Libya
in 2011 might provide additional grounds for such a fear. There are, how-
ever, several factors that make such a scenario unlikely in general terms:
these include the internal political constraints of the SC, including the ve-
to power held by the five permanent members, as well as the legal reasons
mentioned above. In Tadi¢, the ICTY expressed the view that “there exists
no corporate organ formally empowered to enact law directly binding on
international legal subjects”.’® Considering that the court in Tadi¢ accept-
ed the legality of Resolution 827 (1993), which established the ICTY it-
self with such legal effects, this statement might at first seem contradicto-
ry. The court probably intended a more limited meaning, namely, that
there exists no such organ with a general law-creating power, that is, out-
side the scope of threats to peace and security. Following this interpreta-
tion, Tadi¢ confirmed that unrestrained use of legislative powers would
not be legally acceptable, although the concrete legislative act establishing
the ICTY did fall within the ambit of SC powers.

The case for there being implicit and necessary limitations on SC
legislative powers is often linked with the fact that there is only limited
scope for judicial review of SC resolutions. Although it might be legally
possible for the General Assembly to exercise control of the legality of
SC-created rules by means of a request for an advisory opinion from the
1CJ,1% for political reasons this would usually not be an option. Individual
states directly affected by an SC resolution could not bring such a com-
plaint themselves, but would be dependent upon the General Assembly to
take the initiative. The issue of judicial review of SC resolutions may later
arise in a contentious case between two or more states before the 1CJ,*

134 Husabg and Bruce, 2009, p. 39, supra note 117.

135 ICTY, Appeals Chamber, Prosecutor v. Tadié, Judgment, 1T-94-1-R, 15 July 1999, para. 43
(www.legal-tools.org/doc/8efc3a/).

136 See Article 96(1) of the UN Charter and Article 65(1) of the ICJ Statute.

137 See, for example, Boyle and Chinkin, 2007, pp. 230-31, supra note 41, with references to
ICJ, Certain Expenses of the United Nations (Article 17, paragraph 2, of the Charter), Ad-
visory Opinion, 1.C.J. Reports 1962, p. 151 (www.legal-tools.org/doc/72e883/); and ICJ,
Questions of Interpretation and Application of the 1971 Montreal Convention arising from
the Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v. United States of America),
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but that would not satisfy a need for an immediate judicial review of a
controversial SC resolution.

Other courts, including international criminal courts, may also scru-
tinise particular Security Council resolutions, as seen in the Tadi¢ case.
Another example of indirect court review is the case of Kadi and Al
Barakaat before the European Court of Justice (‘ECJ’), which held that
the European Community judicature does have jurisdiction to review the
measures adopted by the Community to give effect to SC resolutions. Alt-
hough the ECJ declined to expressly “review the lawfulness of a resolu-
tion adopted by an international body”, it still reviewed norms resulting
from the SC resolution by comparing them to “fundamental rights that
form an integral part of the general principles of law whose observance
the Court ensures”.!® These included the principle of effective judicial
protection, which had been infringed on several points.®*® The same prin-
ciple of judicial review was upheld by the ECJ in the case of Hassan and
Ayadi.

The main problem with SC legislative acts, therefore, is arguably
not so much the legal basis or legitimacy of the legislative acts per se.
More importantly, there is little assurance that the SC will act consistently
or at all, when it should, and judicial control is uncertain in cases where
specific legislative acts may go too far. Despite these problems, it is clear
that the law-creating function of the SC needs to be taken into account
and further explored, particularly with respect to the concept of universal
crimes as part of current international law. In particular, the precedent of
SC Resolution 1373 (2001) on terrorism, at least when considered in con-
junction with other sources, including other (non-binding) SC resolutions

Provisional Measures, Order, 1.C.J. Reports 1992, p. 114 (www.legal-tools.org/doc/
043e5b/).

138 ECJ, Yassin Abdullah Kadi and Al Barakaat International Foundation v. Council of the
European Union and Commission of the European Communities, Judgment, C-402/05 P
and C-415/05 P, 3 September 2008, paras. 4-5 (www.legal-tools.org/doc/9c3dd5/).

139 1hid., para. 8.

140 ECJ, Faraj Hassan and Chafig Ayadi v. Council and Commission of the European Union,
Judgment, C-399/06 P and C-403/06 P, 3 December 2009 (www.legal-tools.org/doc/
14b236/).
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on the same subject matter, may have given birth to a new binding norm
on direct criminal liability under international law.'*!

4.3.6. Establishing Universal Crimes Norms with Multiple Legal
Bases

The proposition that a binding international rule has to originate from an
identifiable law-creating source is closely related to the rule of law in in-
ternational relations.*? One may raise the question, however, whether
there might be a modification of this clear point of departure that would
still be acceptable under international law and particularly relevant for
fundamental universal crimes norms. This modification would entail an-
choring a legal norm in multiple legal bases, without specifying any one
of them as the principal legal basis. While the weight of each specific le-
gal basis might be uncertain, one could still argue that their cumulative
weight was sufficient to establish a binding international rule.

At first glance, an approach relying on multiple legal bases might
seem questionable, suggesting an arbitrary and subjective mixture of cus-
tomary international law, treaties, and general principles of law. However,
Nuremberg provides a classic illustration of the underlying dilemmas
caused by unclear legal status of universal crimes norms and of the conse-
quent need for such a combined approach. The main issues put before the
Nuremberg Tribunal were (1) whether aggression was prohibited before
and during World War 11, and (2) whether individual criminal liability for
aggressive acts (‘crimes against peace’) existed under international law.
With regard to the former, the tribunal could rely on a number of interna-
tional treaties, including several treaties to which Germany was a party
and which it clearly had breached,'*® notably the Kellogg-Briand Pact of
1928.2 In that treaty, the parties had declared “in the names of their re-
spective peoples that they condemn recourse to war for the solution of
international controversies, and renounce it, as an instrument of national

141 See Einarsen, 2012, pp. 26674, supra note 1.
142 Ibid., pp. 28-38.
3 IMT, Trial of the Major War Criminals, 1947, vol. I, Judgment, pp. 21624, supra note 18.

4 Signed at Paris on 27 August 1928, the Kellogg-Briand Pact was a treaty between several
states providing for the renunciation of war as an instrument of national policy.
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policy in their relations with another”.}*> Although Germany claimed a
reservation to the Kellogg-Briand Pact with regard to preventive self-
defence, this was dismissed by the tribunal as non-operational on the basis
of general principles of law.46

The next issue was an even more difficult one, since neither the
Kellogg-Briand Pact nor any other treaty explicitly addressed criminal
liability for future acts of aggression.*’ The tribunal here seems to have
adopted an approach combining different treaties, emerging customary
international law, and general principles of law into a single sui generis
legal basis. What makes the approach particularly innovative and interest-
ing is that the tribunal does not make clear which particular legal basis it
regards as the principal law-creating source. The tribunal instead justified
its affirmative answer with respect to individual criminal liability by
pointing to the dynamic character of international law concerned with
fundamental principles, and to the needs of a changing world. In this pro-
cess it also invoked an analogy, compelling at least in terms of lex ferenda,
that certain methods of warfare had also first been prohibited and subse-
quently recognised as war crimes under international law. A longer cita-
tion is warranted:

The Hague Convention of 1907 prohibited resort to certain
methods of waging war. These included the inhumane treat-
ment of prisoners, the employment of poisoned weapons, the
improper use of flags of truce, and similar matters. Many of
these prohibitions had been enforced long before the date of
the Convention; but since 1907 they have certainly been
crimes, punishable as offences against the laws of war; yet

145 Kellogg-Briand Pact, Article I. See also Avrticle II, stating that the settlement or solution of
disputes or conflicts “shall never be sought except by pacific means”.

146 |MT, Trial of the Major War Criminals, 1947, vol. I, Judgment, p. 208, supra note 18. The
court rejected the notion “that Germany alone could decide, in accordance with the reser-
vations made by many of the Signatory Powers at the time of conclusion of the Kellogg-
Briand Pact, whether preventive action was a necessity, and that in making her decision,
her judgment was conclusive”. Instead the court held that “whether action taken under the
claim of self-defence was in fact aggressive or defensive must ultimately be subject to in-
vestigation and adjudication if international law is ever to be enforced”.

147 In the Versailles Treaty of 28 June 1919, Article 228, the German government after World
War I recognised “the right of the Allied and Associated Powers to bring before military
tribunals persons accused of having committed acts in violation of the laws and customs of
war”. This treaty was not directly applicable to crimes committed in World War I1.
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“international law is not the product of an international legislature

the Hague Convention nowhere designates such practices as
criminal, nor is any sentence prescribed, nor any mention of
a court to try and punish offenders. [...] In the opinion of the
Tribunal, those who wage aggressive war are doing that
which is equally illegal, and of much greater moment than a
breach of one of the rules of the Hague Convention. [...] The
law of war is to be found not only in treaties, but in the cus-
toms and practices of states which gradually obtain universal
recognition, and from the general principles of justice ap-
plied by jurists and practiced by military courts. This law is
not static, but by continual adaptation follows the needs of a
changing world. Indeed, in many cases treaties do no more
than express and define for more accurate reference the prin-
ciples of law already existing.14®

The horizontal structure of international law — the systemic fact that
99149

may justify a similar approach in other exceptional cases.

The International Law Commission may on certain issues also have

proceeded on the implicit basis of such an underlying theory of the legal
bases of international criminal law.** For example, on the ‘obligation to
extradite or prosecute’ (aut dedere aut judicare),'® the ILC special rap-
porteur in his first report in 2006 discussed the sources of the obligation.
The rapporteur admitted that one of the crucial problems to be solved was
to “find a generally acceptable answer to the question if the legal source
of the obligation to extradite or prosecute should be limited to the treaties

148

149
150

151

IMT, Trial of the Major War Criminals, 1947, vol. I, Judgment, p. 221, supra note 18. The
prosecutors at Nuremberg often invoked several legal bases for the same crime. See ibid.,
[Indictment], p. 43, on the legal bases of war crimes norms (“violations of international
conventions, of internal penal laws and of the general principles of criminal law”); p. 44,
on the crime of murder and ill-treatment of civilians; and p. 51, on the crime of deportation
(“contrary to international conventions, in particular to Article 46 of the Hague Regula-
tions 1907, the laws and customs of war, the general principles of criminal law”); p. 53, on
murder and ill-treatment of prisoners of war (“contrary to International Conventions, par-
ticularly [...] the laws and customs of war, the general principles of criminal law”). See al-
S0 pp. 54, 56, and 61-65.

Ibid., p. 221.

On various statements by the ILC concerned with international crimes generally, see
Einarsen, 2012, pp. 168-202, supra note 1. With particular respect to personal liability
concepts, see Chapter 5, Section 5.3., of this book.

See also Einarsen, 2012, pp. 202-6, supra note 1, on this particular subject matter.
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which are binding the States concerned, or be extended to appropriate cus-
tomary norms or general principles of law”.1*? As a point of departure,
based upon a preliminary analysis, the special rapporteur was “convinced
that the sources of the obligation to extradite or prosecute should include
general principles of law, national legislation and judicial decisions, and

not just treaties and customary rules”.?>®

In general, international courts have declined to follow a rigorous
methodology that would unduly restrict their freedom to facilitate, if nec-
essary, what seems to be a necessary development of international law in
light of world community interests and elementary considerations of jus-
tice. Judges of international courts have sometimes been viewed as con-
servative and restrained in their interpretation of the law in certain fields,
while at other times they have been portrayed as radicals. Such a focus on
the judges may open interesting debates, but it would be a mistake to lay
too much weight on the role of judges while ignoring deeper issues. Be-
cause international courts operate within the UN paradigm of international
law, they must internalise and be guided by a legal culture compatible
with that paradigm, thus including certain basic principles that reflect
fundamental, common international interests and values.™> When differ-

152 |LC, Zdzislaw Galicki, Special Rapporteur, Preliminary Report on the Obligation to Ex-
tradite or Prosecute (‘aut dedere aut judicare’), AICN.4/571, 2006, p. 12, para. 40 (www.
legal-tools.org/doc/59a9ed/).

153 Ibid., p. 15, para. 48. In the first discussion in the Sixth Committee of the General Assem-
bly on the issue of the legal nature of the obligation, more restricted views were expressed,
as also acknowledged by the special rapporteur in his second report. See ILC, Zdzislaw
Galicki, Special Rapporteur, Second Report on the Obligation to Extradite or Prosecute
(‘aut dedere aut judicare’), AICN.4/585, 2007, pp. 8-9 and 12-13, paras. 25-28 and 50
(www.legal-tools.org/doc/ac4038/). Still, the ILC has proceeded on the assumption that
several legal bases need to be explored, but in particular treaties and customary interna-
tional law, including possible “regional principles”. See, for example, ILC, Report of the
International Law Commission, Supplement no. 10, A/64/10, 2009, pp. 344-45, para. 204
(www.legal-tools.org/doc/fc3fel/).

154 The same is not necessarily true of politicians concerned with foreign relations and the
international community. They typically operate from a domestic platform and represent
state interests, which in many concrete cases may contravene long-term common interna-
tional interests. Thus it may be correct that state representatives comply with international
law for instrumental reasons. See Jack L. Goldsmith and Eric A. Posner, The Limits of In-
ternational Law, Oxford University Press, Oxford, 2005, p. 225: “We have argued that the
best explanation for when and why states comply with international law is not that states
have internalized international law, or have a habit of complying with it, or are drawn by
its moral pull, but simply that states act out of self-interest”. However, the instrumental
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ent fundamental principles, such as justice, effectiveness, and legal cer-
tainty, clash, the outcome may then depend upon the concrete circum-
stances and the individual preferences of the judges.

It is therefore realistic to assume that international courts dealing
with universal crimes will sometimes make use of multiple legal bases in
a discrete manner, taking one particular legal basis, for instance, custom-
ary international law, as the point of departure and using materials from
other law-creating sources as interpretative materials to support a conclu-
sion that the norm is legally binding. Under such an approach, the distinc-
tion between legal bases and interpretative sources is maintained.

4.3.7. The Legality Principle and Attribution of Personal Criminal
Liability

While it is clear that all universal crimes norms at the operational level of
any subsystem of ICL require a legal basis in one or more law-creating
sources, it is less clear which law-creating source this must be. In princi-
ple, the four law-creating sources are equal in the sense that they may all
create relevant new universal crimes norms. However, special considera-
tions or norms may modify this point of departure. For example, Rauter
has asserted that not all sources of public international law are to be con-
sidered adequate sources for the legal basis of individual criminal respon-
sibility. He argues that only customary international law is appropriate in
this respect.’®®

Similarly, the question has been raised in the literature, and in sev-
eral cases before international tribunals, as to whether attribution of all
forms of personal liability must have a legal basis in CIL. This means that
unless the traditional CIL criteria can be proven to apply to a particular
mode of liability, attribution of personal liability would be in violation of
the legality principle if based on the parameters of that mode. In order to
ascertain the scope and limitations of the legality principle, however, it is
useful to consider the matter within a broader context of legality and law-
fulness.

reasons may also include compliance with the fundamental structures of the UN paradigm
of international law. Furthermore, from a legal point of view, the motivation for compli-
ance or non-compliance is usually irrelevant.

155 See Rauter, 2017, p. 85, supra note 47.
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It is quite clear that the double nullum sine lege requirement of the
international legality principle applies to the crime description norms
identifying a specific universal crime. Hence the existence of such norms
is a necessary legal requirement if the jurisdiction to prosecute the crime
has been established or is being exercised without the consent of the terri-
torial state where the crime actually occurred. The UN Security Council,
for example, established the ICTY without the consent of the former Yu-
goslavia (or the relevant successor states) to prosecute certain crimes
committed in the territory of the former Yugoslavia, namely, “grave
breaches of the Geneva Conventions of 1949” (Article 2), “violations of
the laws or customs of war” (Article 3), “genocide” (Article 4), and
“crimes against humanity” (Article 5). Thus, the written statute of the IC-
TY clarified which crimes could be prosecuted, in compliance with the
first requirement of the nullum sine lege principle (legal basis in the writ-
ten statute).

In addition, these crimes defining the material jurisdiction of the
ICTY would also have to be recognised as crimes under general interna-
tional law at the time they were committed, in compliance with the second
requirement of the nullum sine lege principle and the non-retroactivity
principle (legal basis in a general universal crimes norm existing under
international law when the actual offence was committed). In theory, the
traditional CIL criteria of state practice and opinio juris should then be
fulfilled. Another possibility would be a legal basis in the general princi-
ples of international law. To anchor the crime description norms only in
the general principles of international law is a rather insecure solution; it
does not provide sufficient legal security and foreseeability for the of-
fender, and a sole basis in the general principles for these norms has not
been accepted. So, with the possible exception of the Nuremberg and To-
kyo trials, where the general principles were invoked in conjunction with
treaties and customary law, international courts have sought to demon-
strate that their own interpretation and application of the material crime
description norms in the statutes are in compliance with CIL.**

It is not always made clear, though, whether it suffices for the es-
sence or contours of the crime to have a CIL basis or whether it is re-

156 See the extensive study, which also includes examples of personal liability norms, by Rau-
ter, 2017, pp. 125-72, supra note 47.
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quired that every single element of the crime as defined in the statute be
based on CIL. This again might reflect different ways of perceiving the
law. Is the function of CIL in this area to create norms of competence (ju-
risdiction) that enable states and international tribunals to incorporate and
perhaps further define the relevant universal crimes in the relevant statutes
within certain limits (the essence of the respective crimes being already
established under general international law)? Or is the function of CIL to
create the exact substantive norm that proscribes a particular and specified
conduct in all respects? The first alternative makes sense, since states
have discretion with respect to criminalisation, although they must apply
the labels of universal crimes in good faith in order to respect internation-
al law. Fair trial and fair labelling are necessary to protect the human
rights of the accused person, who should not, for example, be convicted
for crimes against humanity if he was only guilty of rape. In other words,
according to this first alternative, the applicable crime description in the
operational statute of an international court must not change the character
of the relevant international crime in any essential or unreasonable way
that would transform the criminalised conduct into a different kind of act
that the accused could not have foreseen as criminal conduct under inter-
national law when the act was made. This seems to provide a good solu-
tion to the conflicting interests of effective prosecution of universal
crimes and lawfulness. The second alternative has, however, often been
assumed. And in that case it may seem logical to apply the same strict le-
gality requirements to the modes of liability as well. For example, Rauter
seems to take for granted that the same (strict) legality requirements apply
to both parts of the law when establishing possible criminal responsibil-
ity.’” The question remains whether that is the correct understanding of
ICL and CIL in this area.

When a certain crime X has been established as a crime under in-
ternational law, it follows from the general theory of personal criminal
liability that the basic type of criminal law liability for X is established
simultaneously.*®® From the perspective of criminalisation and society, to

157 In his generally excellent treatise, Rauter, 2017, see supra note 47, discusses international
court cases dealing with both matters under the same headings throughout the book. He
does not make any distinction between the possibly different requirements relating to the
legal basis of the crime description norm and the modes of liability.

158 See Chapter 2, Sections 2.2.2.4. and 2.2.3.5.
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establish a crime without the lawful possibility of attributing criminal lia-
bility to persons committing the crime does not make any sense. There-
fore, criminal proscription of certain acts must also, by necessary implica-
tion, provide for the lawfulness of attributing liability. For this reason, it
seems doubtful that all derivative forms of liability must also have a sepa-
rate legal basis in CIL.

This ambiguity surrounding, in particular, the requirement of legal
specificity and the modes of liability may be one reason why international
courts in practice have had difficulties in applying the traditional CIL cri-
teria of state practice and opinio juris in this field. Thus, in his detailed
analysis of the use of CIL at international criminal courts (especially the
ICTY, and to a lesser extent the ICTR), Rauter found that different meth-
odologies are detectable in the tribunals’ jurisprudence.'® From a critical
perspective, he noted that the legal basis for the analysis and application
of CIL criteria by the tribunals examined has been inconsistent and often
in violation of traditional methods for establishing consistent, general, and
enduring state practice and opinio juris. According to Rauter, the judges
have sometimes ignored the CIL requirements or paid lip service to the
traditional criteria while actually applying modified versions of them, or
applying the traditional criteria without clear proof of state practice and
opinio juris.'®® While the descriptive part of his study seems well founded,
one may ask whether the critique is based on a too-strict conception of
what CIL and the international legality principle actually require, in par-
ticular with respect to the specificity of all aspects of the crime elements
and the modes of liability.

Furthermore, if the jurisdiction of an international (or hybrid inter-
national) court is based on prior consent by the territorial state to share its
jurisdiction, the crimes specified in the statute of that court may also in-
clude crimes that are not necessarily crimes under international law. Con-
sequently, the states parties to the Rome Statute could have decided, if

19 |pid., p. 172.

160 Ibid., p. 234: “[A]n analysis of the jurisprudence of international criminal tribunals reveals
a hesitation on the part of the chambers to adhere to the traditional method when establish-
ing customary international criminal law. Indeed, it can be stated that the chambers pay
lip-service to the traditional two-element approach when elaborating on abstract theory, but
they manifestly fail to deliver concrete evidence for State practice and opinio iuris in prac-
tice when establishing a specific customary international criminal norm”.
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they deemed it preferable, to include other grave crimes that are not cur-
rently recognised universal crimes. The reason is that the ICC itself can
only prosecute crimes that are committed in the territory of a state party
(territorial jurisdiction) or elsewhere by nationals of a state party (active
nationality jurisdiction): in other words, crimes that could also have been
prosecuted by a state party in compliance with international law. By virtue
of becoming a party to the ICC, a state has agreed that crimes it could
have prosecuted may now also be prosecuted by the ICC (with a rather
complicated exception for the crime of aggression). For example, since
Afghanistan is a state party, the ICC may — if certain conditions are ful-
filled — prosecute Rome Statute crimes committed in Afghanistan by US
forces even though the United States is not itself a state party. And alt-
hough Iraq is not a state party, the ICC may prosecute crimes committed
by UK forces in Iraq because the UK is a state party. So, if the Rome
Statute states parties in the future agree to include another crime that has
an uncertain legal basis under CIL, but that is a crime that could have
been prosecuted as such domestically by the states parties, it is hard to see
why the 1ICC should have to prove that the newly included crime is also a
crime under international law according to the traditional CIL criteria. As
long as CIL does not prohibit prosecution of that particular crime as for-
mulated (for example, because that would violate fundamental principles
of human rights that form part of CIL), the inclusion would be lawful.
However, the inclusion of, for example, terrorist crimes — which today
still have an uncertain status as crimes under general international law — in
the Rome Statute or in the statute of another international criminal court
would be a potentially decisive push in the direction of recognised status
as crimes under international law. When such status is obtained, the
crimes could then be prosecuted by an international court even without
prior consent of the territorial state where the crime was committed or of
the state of nationality of the alleged offender.

Thus, the point we would like to highlight before considering the
personal liability norms is that the exact application of the nullum sine
lege principle needs quite nuanced analysis. A second point is that the nul-
lum sine lege principle has its uncontested and principal application with
regard to the crime description norms proscribing the conduct that consti-
tutes a universal crime, for example the crime of genocide. The situation
is not so clear with respect to the other fundamental parts of criminal lia-
bility. With respect to the principle of culpability including possible de-

Publication Series No. 37 (2018) — page 245



A Theory of Punishable Participation in Universal Crimes

fences, we have earlier, in Chapter 2, argued that culpability is an inherent
part of the general theory of criminal law: a fundamental criminal law
principle at the same level as the legality principle and principle of con-
duct. For that reason, we have also raised the question in this chapter on
the general principles of international law, asking whether, for example,
culpability should also be considered an inherent part of ICL as a general
principle under international law with a view to personal criminal liability.
If this is the case, which we think it is, there is not really a need to prove
that the fundamental principle of culpability is (also) part of CIL. The
same applies to the various generally recognised defences (both excuses
and justifications) that may exculpate the accused. While the exact defini-
tions might be left to statutes (legislation) and judicial decisions, the es-
sence or contours of these universal crimes norms should rather be con-
sidered sufficiently anchored in the general principles of ICL.

The same applies to the fundamental principle of fair attribution of
personal liability; as defined and discussed in Chapter 2 and as indicated
above in this chapter, it should probably also be considered part of general
ICL, including its further (third-level) secondary principles. If it is so con-
sidered, there is not really a need to prove through the CIL criteria that
commission liability as well as inchoate liability and accomplice liability,
and relevant derivative forms, lawfully constitute punishable participation
at the operational (fourth level) in the kinds of criminal enterprises that
are so common in ICL. On the other hand, the fundamental principle of
fair attribution of personal liability and the general principles of ICL, or
CIL, we would argue, do not close the door on unitary models of attribu-
tion if these are considered preferable at the operational level. What is
important to underline is that personal criminal liability must also be ap-
plied with respect for the principles of conduct and culpability.

Ultimately, this means that the ‘hard’ version of the legality princi-
ple, requiring proof of an-element-for-element legal basis in CIL, is re-
placed with a softer version, what could be termed a rule of law require-
ment, which includes consistency with the general principles of ICL and
with the general theory of criminal law liability. The more precise content
of this norm will be revisited in Chapter 10, after we have explored the
use of liability concepts within different parts of ICL and by authors and
institutions in Chapters 5-9. This does not mean that there is no legal ba-
sis in international law for these universal crimes liability norms (deriva-
tive forms of liability); it only means that a legal basis in CIL is not neces-
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sarily required apart from the basic form of criminal liability flowing from
the relevant crime, since their principal legal basis is the general princi-
ples of criminal law that are inherent in the general principles of interna-
tional law relating to ICL responsibility. One important implication of this
systemic order is that juridical entity liability is always a possibility and a
policy choice at the operational level in future ICL, with no requirement
to first establish proof of such liability already existing under CIL in ac-
cordance with the traditional CIL criteria. In other words, if such liability
is not prohibited by CIL, it will be lawful to implement because such lia-
bility is in compliance with the general theory of personal (natural person
and juridical entity) criminal law liability.

Finally, however, there is a need for some additional clarification
with respect to one particular category of personal liability at the opera-
tional level, where we assume that the hard version of the legality princi-
ple does apply, at least partly. This concerns liability for what could be
termed ‘accessorial crimes’, related to ‘the main crimes’. As compared to
attribution of liability for punishable participation in completed, main
universal crimes such as genocide, crimes against humanity, war crimes,
and aggression, there is also the possible distinct criminalisation of cer-
tain forms of participatory conduct relating to the main crimes that is
meant to apply regardless of the main crime being completed. Such dis-
tinct criminalisation typically concerns liability for inchoate offences, but
it could in principle also encompass specific forms of accomplice liability.
Typical examples of inchoate crimes are attempt, incitement, and conspir-
acy. Note in this respect that a distinct crime is never only ‘attempt’, but
rather ‘attempt to commit genocide’, to take just one example. Such crim-
inalisation is fully compatible with the general theory of criminal law lia-
bility, which provides the relevant principles at the third level of the theo-
ry that in turn can be lawfully made operational at the fourth practical lev-
el within any criminal law subsystem — as long as the other parts of the
general theory of liability are respected. Hence, distinct, ‘accessorial’
crimes can be prosecuted whether the relevant main (universal) crime was
completed or not, provided the relevant conditions for the accessorial
crime were fulfilled. In principle, it is also possible to attribute further
accessorial liability to distinct accessorial crimes, for example, complicity
in attempt; this will depend on policy considerations.

In our view, the double requirement of the nullum sine lege princi-
ple also applies to distinct, accessorial crimes. For example, attempt as an

Publication Series No. 37 (2018) — page 247



A Theory of Punishable Participation in Universal Crimes

inchoate crime can only be prosecuted if there is a legal basis for it in the
statute of the relevant international court. For example, the Rome Statute,
Article 25(3)(f), allows for the prosecution of attempt as inchoate crimes
annexed to all four main crimes of the statute (see, with respect to the
crime of aggression, Article 25(3)bis, which does not make any exception
for attempted crimes of aggression). Attempt was not included in the stat-
utes of the IMT, ICTY, and ICTR, and could thus not have been — and was
not — prosecuted before those tribunals. This is again probably legally un-
controversial. In other words, with respect to accessorial crimes, the legal
basis in the statutes must be spelled out in accordance with strict legality.
Furthermore, if attempt is made accessorial only to the main crimes, it
follows that attempt in combination with other forms of attribution cannot
lawfully be envisaged. Thus, a person cannot under the Rome Statute be
convicted for, for instance, attempt to assist or incite another person to
commit genocide.

However, what about the nullum sine lege principle relating to the
underlying universal crimes norms of criminalising accessorial crimes, for
example, attempt to genocide, crimes against humanity, war crimes, and
aggression? Must there be a specific, general legal basis for such accesso-
rial norms in CIL? Or is the legal basis on this point sufficiently anchored
in the general principles? In this regard, our view is that distinct criminali-
sation is allowed under the general theory of personal criminal liability
and thus might also be considered part of the general principles of ICL,
and hence need not be proved under CIL. Again, the legality principle in
the strict version is arguably substituted by a softer rule of law require-
ment, allowing for a legal basis in the general principles insofar as a par-
ticular kind of distinct criminalisation is not prohibited in CIL.

These assertions remain to be further investigated in this book. Are
the liability concepts applied so far in theory and practice generally in
compliance with our theoretical analysis and methodological observations?
We will revisit this question in the final chapter of this book.6!

161 See in particular Chapter 10, Section 10.5.
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4.4. Interpretative Sources and Priority Principles
4.4.1. Various Interpretive Sources

In contrast to the law-creating sources discussed above in Section 4.3., an
interpretative (law-determining) source of international law as such can-
not create binding universal crimes norms. This is true even though the
four principal law-creating sources may also be interpretative sources
with regard to another possible legal basis. Treaties, customs, general
principles, and legislative Security Council resolutions thus each play a
double role in the machinery of international criminal law. These roles are,
however, distinct.

Among many other possibly relevant interpretative sources, the ju-
risprudence of international courts is particularly prominent. Others in-
clude law literature, UN reports and studies, statements by organs of the
UN and other international organisations, as well as state practice of dif-
ferent kinds, including national court decisions on international criminal
law issues.*®2

Historically, the commanding position of international courts within
this field (‘ICL’) goes back to the Nuremberg and Tokyo tribunals. In ad-
dition, the ICJ has contributed over many years with important judgments
and advisory opinions of high quality. This has been followed by the work
of more recent international criminal tribunals, which taken together have
produced an enormous number of invaluable judgments and interpreta-
tions that have developed and reinforced the law. Although some legal
reasoning and judgments carry more weight than others, a study of uni-
versal crimes should ideally pay attention to any judgment of interpreta-
tive force, whether originating from the Nuremberg Tribunal, the ICC, or
other international courts, and to some extent should also consider persua-
sive reasoning by domestic courts applying the same rules.

However, international jurisprudence also has its limitations with

respect to some aspects of universal crimes, since courts are dependent
upon the cases they receive and their particular jurisdictions. This has es-

162 While interpretive sources apply to all the law-creating sources, their relevance and im-
portance for proving the existence of customary international criminal law has been con-
sidered especially important; see ibid., pp. 173-230. Rauter, 2017, see supra note 47, dis-
cusses in particular national legislation, international conventions, UN resolutions, juris-
prudence, the ILC, and legal doctrine.
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pecially affected the crime of aggression, which has not been prosecuted
internationally since Nuremberg and Tokyo, while this crime can in the
future be prosecuted again at the ICC. Furthermore, the somewhat
fragmented scheme of modes of liability within ICL as a whole may also
have affected their interpretation and applicability at the international lev-
el as well as at the domestic level. Hence there is also a need for empirical
studies seeking to uncover common trends, and for academic assessment
of such possible trends, which in turn might provide theoretical and prac-
tical guidance to judges and others in the field. Dynamic development and
interaction with other sources is thus not confined to the interpretation of
law-creating sources, but includes interaction within the interpretive
sources as well.

4.4.2. The Priority Principles: Lex Superior, Lex Specialis, and Lex
Posterior

In general, it may not be necessary to prioritise the rules produced on the
basis of different law-creating sources. However, if there should be a con-
flict between two or more rules having incompatible content, principles
for prioritisation are needed. This is a general aspect of law, also known in
domestic law. The principles of lex superior (a superior rule takes priority
over an inferior rule), lex specialis (a specific rule takes priority over a
general rule), and lex posterior (a newer rule takes priority over an older
rule) are presumably part of the general principles of international law as
well as of domestic law.

The impacts of the lex specialis and lex posterior principles are of-
ten uncertain, and the application of these principles should be handled
with a great deal of care. Thus, if one rule is newer and the other is more
specific, there is no general rule for deciding which should prevail. In
general, the scope of the lex posterior principle is rather limited,'®* apply-
ing to successive multilateral treaties with different parties on the same

163 The activation of jurisdiction for this crime under the Rome Statute has been noted earlier
in this chapter. This development may also have the effect that the crime of aggression, de-
spite its continued jurisdictional difficulties, could be taken into account at all stages, in-
cluding at sentencing, when other crimes are prosecuted at the ICC. See Terje Einarsen,
“Prosecuting Aggression through Other Universal Core Crimes at the International Crimi-
nal Court”, in Leila Nadya Sadat (ed.), Seeking Accountability for the Unlawful Use of
Force, Cambridge University Press, Cambridge, 2018, pp. 337-85.

164 See ILC, 2006, conclusion no. 25, supra note 4.
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subject matter. Furthermore, the notion of lex specialis does not necessari-
ly imply that the specialis rule pre-empts the application of a coexisting
more general rule, although this would generally be true.'®® Apart from
superior general principles of law (jus cogens), there may also be other
considerations that provide reasons for concluding that a general law
should prevail.*®® For example, one should take into account the nature of
the general law and the intentions of the parties, as well as whether the
application of special law might frustrate the purpose of the general law or
affect the balance of rights and obligations as established in the general
law.*®” Such considerations, which are important to note within the fields
of international humanitarian law and human rights law, are also relevant
for ICL. This is due, in particular, to the general principle of complemen-
tary protection in international law, that is, that rules for the protection of
fundamental rights and interests of human beings, although originating
from different sources of law or different treaties, may supplement each
other. Although one substantive rule may be considered the special rule by
an adjudicator, the more general substantive rule may apply simultaneous-
ly.

For example, the ICJ in the Wall case found that the wall built by
Israel within the occupied Palestinian territories violated rules of both in-
ternational humanitarian law (‘IHL’)**® and human rights law (‘HRL"),**®
although the court considered IHL to be lex specialis.!’® As the 1CJ ex-
plained, “some rights may be exclusively matters of international humani-

165 1hid., conclusion no. 5: “The maxim lex specialis derogat legi generali is a generally ac-
cepted technique of interpretation and conflict resolution in international law. It suggests
that whenever two or more norms deal with the same subject matter, priority should be
given to the norm that is more specific”. See also conclusions nos. 6-8.

166 pid., conclusion no. 10.

167 Ibid.

168 1CJ, Legal Consequences of the Construction of a Wall in the Occupied Palestinian Terri-
tory, Advisory Opinion, 1.C.J. Reports 2004, p. 136, paras. 134-35 (www.legal-tools.org/
doc/e5231b/), finding violations of the Fourth Geneva Convention as well as of Security
Council resolutions.

169 Ibid., para. 134, finding violations of the International Covenant on Civil and Political

Rights, the International Covenant on Economic, Social and Cultural Rights, and the Unit-

ed Nations Convention on the Rights of the Child.

Ibid., para. 106: “In order to answer the question put to it, the Court will have to take into

consideration both these branches of international law, namely human rights law and, as

lex specialis, international humanitarian law”.
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tarian law; others may be exclusively matters of human rights law; yet
others may be matters of both these branches of international law”.1"* The
ICJ confirmed its view in its judgment in the Armed Activities case.l’
This debate on the relationship between IHL and HRL has continued in
the wake of the Wall case and has been described as “a renewed battle
between the proponents of the theories of complementarity and separa-
tion”.}”® There is only one plausible solution under ‘horizontal’ interna-
tional law, where each convention makes up its own legal regime, namely
that “IHL and HRL are two distinct, though complementary, branches of
law”.1"* There is no hierarchical relationship between these and related
fields of law like international refugee law and ICL, and the concern
should be to seek clarity on the ordinary meaning of the provision at hand,
guided by the object and purpose of each regime or instrument or by the
particular norm in question.!”® As has been noted, in grey areas such as
military occupation, insurgencies, or the ‘war on terror’, complementary
application of different branches of international law not only may be in
accordance with law, but “may guarantee the respect of the rule of

IaW” 176

In an interpretative process where two rules seem to conflict rather
than complement each other, the practical way to solve the problem might
be to interpret the norms in light of the presumption that a conflict was
not intended. As observed by the Appeals Chamber of the ICTY in Tadi¢,
with respect to a possible conflict between customary law and an SC reso-
lution:

171 Ibid.

172 1CJ, Armed Activities on the Territory of the Congo (Democratic Republic of Congo V.
Uganda), Judgment, 1.C.J. Reports 2005, p. 166, paras. 216-20 (www.legal- tools.org/doc/
8f7fa3/).

Noélle Quénivet, “The History of the Relationship between International Humanitarian
Law and Human Rights Law”, in Roberta Arnold and Noélle Quénivet (eds.), International
Humanitarian Law and Human Rights Law: Towards a New Merger in International Law,
Brill/Martinus Nijhoff, Leiden, 2008, p. 12.

174 Roberta Arnold, “Conclusions”, in Arnold and Quénivet, 2008, p. 591, supra note 173.

175 See UN High Commissioner for Refugees and ICTR, Expert Meeting on Complementari-
ties between International Refugee Law, International Criminal Law and International
Human Rights Law: Summary Conclusions, Arusha, Tanzania, 11-13 April 2011, conclu-
sions nos. 1-4.

176 Arnold, 2008, p. 592, supra note 174.
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It is open to the Security Council — subject to peremptory
norms of international law (jus cogens) — to adopt definitions
of crimes in the Statutes which deviate from customary in-
ternational law. Nevertheless, as a general principle, provi-
sions of the Statute defining the crimes within the jurisdic-
tion of the Tribunal should always be interpreted as reflect-
ing customary international law, unless an intention to depart
from customary international law is expressed in the Statute,
or from other authoritative sources.!’’

It follows from the same statement that the lex superior principle
must be adhered to even by the Security Council. Thus a rule seen as pos-
sibly conflicting with jus cogens, under one interpretation, may be con-
strued under another interpretation as being in compliance with the jus
cogens norm. In such a case, that alternate interpretation should be pre-
ferred. If the conflict between the two rules cannot easily be resolved
through interpretation, the superior rule must prevail.

45. Lex Lata and Lex Ferenda

The universal crimes project has among its principal goals to plausibly
describe and interpret international universal crimes law as it actually ex-
ists (lex lata).>’® The rule of law depends on the principle that it is possi-
ble to determine the correct interpretation of a rule (lex lata) within a legal
order. Such an interpretation may be correct even when it is not the pre-
ferred legal solution on moral or political grounds. Lawyers adhering to
the rule of law must accept a distinction between what the law is (lex lata)
and what it ought to be (lex ferenda). In principle, two independent adju-
dicators should arrive at the same result with regard to the law if both ap-
ply the law at the same time in accordance with the relevant sources and
established methodology.

In some cases, however, two different results might be equally plau-
sible and arguable, due to the relative openness of legal judgments. In
principle, the favoured interpretation of the law should be arguable in the
context of the highest legal authority within the legal order that might de-

7 1CTY, Appeals Chamber, Prosecutor v. Tadié, Judgment, 1T-94-1-R, 15 July 1999, para.
296 (www.legal-tools.org/doc/8efc3a/).

178 See the preface to this book, briefly explaining the universal crimes project and the four-
part series on universal crimes entitled “Rethinking the Essentials of International Criminal
Law and Transitional Justice”.
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cide on the issue. If a legal solution is only arguable within the context of
a power structure or a setting that is closed to independent judicial review,
the solution might be de facto correct within that structure but still not
form part of lex lata. In other words, the conception of lex lata is closely
linked to a substantive conception of the rule of law; that is, ‘law” must be
distinguishable from political, religious, or military ‘power’ expressed
only formally in judicial disguise by quasi-judicial bodies. As we have
pointed out earlier several times already, criminal law — in order be per-
ceived as criminal law proper — must adhere to certain fundamental prin-
ciples. If it does not, the criminal law liability inflicted is hardly more
than an exercise of power and a violation of lex lata.

When two different solutions to a legal question are plausible and
arguable, the result will then depend upon the discretion of the adjudicator,
guided by community interests and other legally relevant values internal-
ised by the adjudicator. At a given time, it might thus be correct that one
solution is as much lex lata as the other. This uncertain situation can
change, however, when one solution is preferred in practice, as in the ju-
risprudence of the highest courts within the system. In this sense it is cor-
rect that courts, by clarifying a rule, also to some extent create law.

With regard to universal crimes, it is still an open question which
court should be ‘the highest’ or most authoritative court at the internation-
al level. The immediate candidates today would seem to be either the ICJ
or the ICC. Within the sphere of the ICTY and ICTR, the joint ICTY/
ICTR Appeals Chamber was the highest judicial authority. Its jurispru-
dence was formally not legally subordinated to new jurisprudence origi-
nating from the ICC. With regard to the interpretation lex lata of a crimi-
nal law rule originating from customary international law or the general
principles of law, the ICC might in the future be considered ‘the highest
court’. However, to date, the existing jurisprudence of different interna-
tional courts provides different interpretative sources rather than being
capable in itself of defining lex lata of ICL.

Legal authors are not in a position to create law. Their task is to
analyse the law and comment on legal developments. In order to do that,
they must offer their own views of the law as it is at a given time (lex
lata). Otherwise, legal discussions become either purely theoretical
(which, if well done, may serve legal science if not practice) or meaning-
less (as the reader will not know what the author is trying to communi-
cate). In some cases authors may criticise the law and suggest better laws
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for the future (lex ferenda), but that too presupposes some conception of
what the law actually is. In addition, authors have the option to criticise
pronouncements of the law in decisions and other parts of the literature,
flagging disagreement with other experts in order to seek the best inter-
pretation when arguments for different views of the law are presented.

The universal crimes project, while basing itself on traditional legal
analysis, is intended to explore ways to specify the concept of internation-
al crimes and the potential usefulness of a companion concept of universal
crimes. The detailed analysis in the remainder of this volume is based on
analysis of empirical materials relating to personal liability concepts in
different legal documents and decisions that to a large extent are supposed
to be general or concrete expressions of lex lata within the respective sub-
systems investigated. But it is also intended to inform debates about crim-
inal law theory, and considerations lex ferenda, looking towards the ongo-
ing and future development of international criminal law.

4.6. Concluding Remarks on Personal Criminal Liability

Finally, before we leave the methodological issues for now, we would like
to point out that the structure of the general theory of criminal law liabil-
ity is quite similar to the liability structure set forth in Part 111 of the Rome
Statute. Here the legality principle is made clear in Articles 22-24, while
the principle of conduct is set forth in Article 25(2) with reference to the
crime descriptions in the statute (Articles 6-8bis). The principle of culpa-
bility is set forth in general form in Article 30, while some specific ele-
ments follow from other provisions, while the defences (excuses and justi-
fications, including some particular jurisdictional limitations) are regulat-
ed in Articles 26, 27, 29, and 31-33. The principle of fair attribution of
personal liability is applied in Articles 25 (generally) and 28 (command/
superior responsibility) on modes of participation/liability. It is thus inter-
esting to note that Part III is indeed entitled “General Principles of Crimi-
nal Law” and closely resembles — at the operational fourth level of the
general theory — the second-level fundamental principles and third-level
secondary principles of our general theory as developed and explained in
Chapter 2 of this book.

In conclusion, although the Rome Statute is not necessarily equiva-
lent to general international law, its structure implies prima facie compli-
ance with the general