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Human Rights Quarterly, 2000, vol. 22, no. 1, pp. 118-141; M. Cherif Bassiouni, “The
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Ambiguities”, in Transnational Law and Contemporary Problems, 1998, vol. 8, pp.
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International Criminal Law: Volume 1, TOAEP, Brussels, 2014 (http://www.
toaep.org/ps-pdf/20-bergsmo-cheah-yi/); Morten Bergsmo, Cheah Wui Ling and Yi
Ping (eds.), Historical Origins of International Criminal Law: Volume 2, TOAEP,
Brussels, 2014 (http://www.toaep.org/ps-pdf/21-bergsmo-cheah-yi/); Morten Bergsmo,
Cheah Wui Ling, Song Tianying and Yi Ping (eds.): Historical Origins of International
Criminal Law: Volume 3, TOAEP, Brussels, 2015 (http://www.toaep.org/ps-pdf/22-
bergsmo-cheah-song-yi/); and Morten Bergsmo, Cheah Wui Ling, Song Tianying and
Yi Ping (eds.), Historical Origins of International Criminal Law: Volume 4, TOAEP,
Brussels, 2015 (http://www.toaep.org/ps-pdf/23-bergsmo-cheah-song-yi/).
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Harmen van der Wilt and Christophe Paulussen (eds.), Legal Responses to

Transnational and International Crimes: Towards an Integrative Approach, Edward
Elgar Publishing, Cheltenham, 2017.

W oo = (Te¥8) (L)) ¥9 o jlads kS



058 Calem 3550 @i i I 5 S G g il S

4 Gely 3oy 5 pen 31503 S Olal 1) Codlo b (K0 ekel Gl S
3 g pl] &5 e ilie ade G156 8 1B

S e sl 4T Gl VEVE Jle s LS 0 2 o o 0l
S5 sl sinss (i aaS s cosd puime )6 53 Ml (S ol
ST a8 3 Sl ol e 4 #LeSle 05 Ll Sl I O guae
dee 51 ame 8 S 03 Olgte w olsplep Al 3 )3 (65 el S5 e
(Gl Sl e 4 (5503085 4 A8 g b LI 3 §a s Dol oty 5l O3k
O3 s (53516 5 2l A 1 (Sl a5 L Bl s s J5 OISl sl S
b o8 als 5 4B 8 515t 5,0 S ol ol D8 T e 4 sl 5
e (ol osaT 35T Olwsls Slodtie Glai 53 ailir) &7 587 slial i oy
5 bl slasb ples Cpfu S, Vil sl L 5 ke s sl il
03,8 IS, Slae

4 Gregory S. Gordon, “The Trial of Peter von Hagenbach: Reconciling History,
Historiography and International Criminal Law”, in Kevin J. Heller and Gerry Simpson
(eds.), The Hidden Histories of War Crimes Trials, Oxford University Press, 2013, pp.
13-49.

4 Ibid. p. 33.

47 Amable Guillaume Prosper Brugiére de Barante, Histoire des ducs de Bourgogne de la

maison de Valois: 1364—1477, Libraries Le Normant, Paris, 1854, vol. 9, p. 15; John
Foster Kirk, History of Charles the Bold, Duke of Burgundy, J.P. Lippincott,
Philadelphia, 1864, p. 435. See also Georg Schwarzenberger, The Law of Armed
Conflict, Stevens and Sons, London, 1968, pp. 462-466, on p. 465.
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William A. Schabas, The Trial of the Kaiser, Oxford University Press, 2018.

4 Kirsten Sellars, “Trying the Kaiser: The Origins of International Criminal Law”, in
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Volume 1,2014, see supra note 42, pp. 195-211.
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51 Kai Ambos, “The Overall Function of International Criminal Law: Striking the Right

Balance Between the Rechtsgut and the Harm Principles: A Second Contribution
Towards a Consistent Theory of ICL”, in Criminal Law and Philosophy, 2015, vol. 9,
no. 2, pp. 301-329, on p. 324. See Kai Ambos, Morten Bergsmo and Otto Triffterer,
“Preamble”, in Kai Ambos (ed.), Rome Statute of the International Criminal Court:
Article-by-Article Commentary, 4th ed., Beck/Hart/Nomos, Munich, 2022, para. 11;
Enzo Cannizzaro, “Common Interests of Humankind and the International Regulation
of the Use of Force”, in Benvenisti and Nolte (eds.), 2018, see supra note 8, pp. 419-
422.
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Report of the International Law Commission on the Work of its Forty-Eighth Session,
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33 Preamble, The Covenant of the League of Nations, 28 June 1919 (https://www.legal-
tools.org/doc/106a5f7).

% 1CJ, Case Concerning Armed Activities on the Territory of the Congo (Democratic
Republic of the Congo v. Uganda), Judgment, 19 December 2005, ICJ Reports 2005, pp.
168, 223 (para. 148) (https://www.legal-tools.org/doc/8f7fa3/).

55 Claus KreB, “The Ukraine War and the Prohibition of the Use of Force in International
Law”, Occasional Paper Series No. 13 (2022), TOAEP, Brussels, 2022, p. 2
(https://www.toaep.org/ops-pdf/13-kress/).
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56 Ibid., p. 3.

57 Preamble, Charter of the United Nations, 26 June 1945, seventh preambular paragraph
(italics added) (https://www.legal-tools.org/doc/6b3cd5/).
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Christina Voigt, “Delineating the Common Interest in International Law”, in Benedek,
De Feyter, Kettemann and Voigt (eds.), 2014, see supra note 8, p. 16.

38 Cecilia M. Bailliet, “Peace is the Fundamental Value that International Law Exists to

Serve”, Proceedings of the ASIL Annual Meeting, 2017, vol. 111, pp. 308-312.
See Ambos, 2015, see supra note 51, p. 324, on this “peaceful cohabitation of people”.
Hiéramente, 2011, see supra note 38, pp. 569-573.
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Frédéric Mégret, “What is the Specific Evil of Aggression?”, in Claus Kref3 and Stefan
Barriga (eds.), The Crime of Aggression: A Commentary, Volume 2, Cambridge
University Press, 2017, p. 1414.
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United Nations General Assembly, Resolution 3314 (XXIX), Annex: Definition of
Aggression, Article 1, 14 December 1974 (https://www.legal-tools.org/doc/90261a/).
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Martti Koskenniemi, “‘A Trap for the Innocent ...””, in Krefl and Barriga (eds.), 2017,
see supra note 61, p. 1368; see also p. 1366.
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% Rasool Soltani and Maryam Moradi, “The Evolution of the Concept of International

Peace and Security in light of UN Security Council Practice (End of the Cold War-Until
Now)”, in Open Journal of Political Science, 2017, vol. 7, pp. 133—144.

% Jure Vidmar, “Norm Conflicts and Hierarchy in International Law: Towards a Vertical
International Legal System?”, in Erika De Wet and Jure Vidmar (eds.), Hierarchy in
International Law: The Place of Human Rights, Oxford University Press, 2012, pp. 13—
41,onp. 17.
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¢ Pico della Mirandola, On the Dignity of Man, translated by Charles Glenn Wallis,
Hackett Publishing Company, Cambridge, 1965 (1486).

% Richard A. Bauman, Human Rights in Ancient Rome, Routledge, London, 2000, p. 2.
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and Gary M. Gurtler, Plotinus: The Experience of Unity, Peter Lang, New York, 1988.

110 See Andreas N. Michalopoulos, Andreas Serafim, Alessandro Vatri and Flaminia
Beneventano della Corte, “Unity and Division in Ancient Literature: Current
Perspectives and Further Research”, in Andreas N. Michalopoulos, Andreas Serafim,
Flaminia Beneventano della Corte and Alessandro Vatri (eds.), The Rhetoric of Unity
and Division in Ancient Literature (Trends in Classics — Supplementary Volumes, 108),
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1 Andrew Erskine, “Unity and Identity: Shaping the Past in the Greek Mediterranean”, in
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Cambridge University Press, 1965.
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116 Malcolm Schofield, The Stoic Idea of the City, Cambridge University Press, 1991; Eric
Brown, “Hellenistic Cosmopolitanism”, in Marie Louise Gill and Pierre Pellegrin (eds.),
A Companion to Ancient Philosophy, Blackwell, Oxford, 2006, pp. 549-558; Katja
Maria Vogt, Law, Reason, and the Cosmic City: Political Philosophy in the Early Stoa,
Oxford University Press, 2008.
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Isolation in the Hellenistic World, University of Toronto Press, 2016, pp. 316, on p. 3.
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Washington, DC, 2015 (1970), pp. 4-5.
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121 Med. 6.43. See Louise Revell, Roman Imperialism and Local Identities, Cambridge
University Press, 2009.

122 Anthony A. Long “The Concept of the Cosmopolitan in Greek and Roman Thought”, in
Daedalus, 2008, vol. 137, no. 3, pp. 50-58, on p. 51.

123 David Inglis, “Cosmopolitanism: Roots and Diversities”, in Gerard Delanty and Stephen
P. Turner (eds.), Routledge International Handbook of Contemporary Social and
Political Theory, 2nd ed., Routledge, London, 2021, pp. 326-336.
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Gilbert Leung, “A Critical History of Cosmopolitanism”, in Law, Culture, and the
Humanities, 2009, vol. 5, pp. 370-390. See also David Konstan, “Cosmopolitan
Traditions”, in Ryan K. Balot (ed.), 4 Companion to Greek and Roman Political
Thought, Wiley-Blackwell, Chichester, 2009, pp. 473—484.
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Martha Craven Nussbaum, “Kant and Stoic Cosmopolitanism”, in Journal of Political
Philosophy, 1997, vol. 5, n. 1, pp. 1-25; and “Patriotism and Cosmopolitanism”, in
Joshua Cohen (ed.), For Love of Country? Debating the Limits of Patriotism, Boston,
Beacon Books, 2002, pp. 2—-17.
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Harvard University Press, Cambridge, 2019.
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Eric Brown, “The Emergence of Natural Law and the Cosmopolis”, in Stephen Salkever
(ed.), The Cambridge Companion to Ancient Greek Political Thought, Cambridge
University Press, 2009, pp. 331-363.

Ulf Hannerz, “Cosmopolitans and Locals in World Culture”, in Theory, Culture and
Society, 1990, vol. 7, no. 2-3, pp. 237-251.

127 Klaus Gobbels, Christliche Einheit aus der Sicht des Neuen Testamentes: Ein Beitrag
zum okumenischen Gesprdich, Lebendiges Wort, Augsburg, 1964; Robert Nelson (ed.),
No Man is Alien: Essays on the Unity of Mankind, Brill, Leiden, 1971; Annemarie C.
Mayer, Sprache der Einheit im Epheserbrief und in der Okumene (Wissenschaftliche
Untersuchungen zum Neuen Testament: 2. Reihe, Band 150), Mohr Siebeck, Tiibingen,
2002.
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in The Princeton Theological Review, 1911, vol. 9, no. 1, pp. 1-25.
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Anastasia Blazhkina, “Concept of Great Unity (datong) in the Confucian Treatise
‘Kongzi jiayu’”, in Problemy Dalnego Vostoka, 2021, vol. 4, pp. 177-189. See also
Albert H.Y. Chen, The Concept of ‘Datong’ in Chinese Philosophy as an Expression of
the Idea of the Common Good, University of Hong Kong Faculty of Law Research Paper
No. 2011/020, 2011.
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“K’ang”, Kung-chuan Hsiao, 4 Modern China and a New World: K’ang Yu-Wei,
Reformer and Utopian, 1858—1927, University of Washington Press, Seattle, 1975, pp.
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Tingyang Zhao, Redefining A Philosophy for World Governance, Palgrave Macmillan,
Singapore, 2019, pp. 58-65.
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129" Josh Hayes, “Cosmopolitanism in the Medieval Arabic and Islamic World”, in Andrew
LaZella and Richard A. Lee Jr. (eds.), The Edinburgh Critical History of Middle Ages
and Renaissance Philosophy, Edinburgh University Press, 2022, pp. 217-233.
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1949, vol. 8, no. 2, pp. 299-304; Hugh Liebert, “Alexander the Great and the History of
Globalization”, in The Review of Politics, 2011, vol. 73, no. 4, pp. 533-560.
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Mundanus”, in Myles Lavan, Richard E. Payne and John Weisweiler (eds.),
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(eds.), 2016, ibid., pp. 1-28.
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133 Karl A. Kumpfmiiller, “Concordia versus pax. The impact of Eastern governance for
harmony on Western peace concepts”, in Julia Tao, Anthony B.L. Cheung, Martin
Painter and Chengyang Li (eds.), Governance for Harmony in Asia and Beyond,
Routledge, London, 2010, pp. 329-347.

Julia Tao, Anthony B.L. Cheung, Martin Painter and Chengyang Li, “Why governance

for harmony?”, in Tao, Cheung, Painter and Li (eds.), 2010, see supra note 133, pp. 3—
11.
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Gentian Zyberi, “The Protection of Community Interests in International Law: Some
Reflections on Potential Research Agendas”, in Zyberi (ed.), 2021, see supra note 15, p.
310.

176 David Baragwanath, “‘Reconciliation’ as a Philosophical Foundational Concept in
International Criminal Law”, Chapter 5 below.
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Wolfgang Benedek, Koen De Feyter, Matthias C. Kettemann and Christina Voigt,
“Introduction”, in Benedek, De Feyter, Kettemann and Voigt (eds.), 2014, see supra
note 8, p. 7.
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Daryl Robinson, “Ecocide — Puzzles and Possibilities”, in Journal of International
Criminal Justice, 2022, vol. 20, pp. 313-347.
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183 Ryngaert, 2015, see supra note 8, pp. 9-18.
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187 Anne-Marie Slaughter, “America must be serious about cross-border challenges”, in
Financial Times, 20 October 2022.
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National Security Strategy, The White House, United States of America, October 2022
(https://www .legal-tools.org/doc/ujmc6y/).
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Slaughter, 20 October 2022, see supra note 187 (italics added).
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193 Emer de Vattel, The Law of Nations, Liberty Fund, Indianapolis, 2008 (1758), Book II,
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Benedict R.O. Anderson, Imagined Communities: Reflections on the Origin and Spread
of Nationalism, Verso, London, 2016 (1983), p. 6.
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in the Creation of a Global Market for Agricultural Land”, in Benvenisti and Nolte
(eds.), 2018, see supra note 8, p. 295.
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15, p. 64.
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I George Manner, “The Legal Nature and Punishment of Criminal Acts of Violence
Contrary to the Laws of War”, in American Journal of International Law, 1943, vol. 37,
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Legal Problems, 1950, vol. 3, no. 1.
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Gustave Moynier, “Rapport présent¢é a I’Institut de droit international sur la
réglementation des lois et coutumes de la guerre”, in Annuaire de I’Institut de Droit
International 1879—-1880, vol. 1, Librairie C. Muquardt, Brussels, 1880, p. 314.

4 Gustave Moynier, Etude sur la Convention de Genéve pour I’amélioration du sort des

militaires blessés dans les armées en campagne (1864 et 1868), Librairie de Joél
Cherbuliez, Paris, 1870.
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5 Gustave Moynier, “Note sur la Création d’une Institution Judiciaire Internationale

propre a prévenir et a réprimer les Infractions a la Convention de Genéve”, in Bulletin
International des Sociétés de Secours aux Militaires Blessés, 1872, vol. 3, no. 11, pp.
122-23. See also Daniel Marc Segesser, “‘Unlawful Warfare is Uncivilised’: The
International Debate on the Punishment of War Crimes, 1872-1918”, in European
Review of History, 2007, vol. 14, no. 2, p. 216; Christopher Keith Hall, “The first
proposal for a permanent international criminal court”, in International Review of the
Red Cross, 1998, no. 322.

¢ Moynier, 1872, pp. 123, 130,
(S92 Ol 6l golgiiy ol e
Articles 5, 7, see supra note 5.

7 “Protocole No. 4 (Séance pléniére du 26 aolit.)”, in Actes de la Conférence de Bruxelles
de 1874 sur le projet d’une convention internationale concernant la guerre, Librairie
des publications législatives, Paris, 1874, p. 52.
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“Statuts votés par la Conférence Juridique Internationale de Gand, le 10 Septembre
18737, in Annuaire de Institut de Droit International 1877, Institut de Droit
International, Ghent, 1877, p. 1, Article 1.

“Note sur les travaux des commissions en séances des 26 et 27 Aout 1875, in Annuaire
de Institut de Droit International 1877, Institut de Droit International, Ghent, 1877, p.
47; Gustave Rolin-Jaequemyns, “Rapport de Rolin-Jaequemyns”, in Revue de Droit
International et de Législation Comparée, 1875, vol. 7, p. 510; Institut de Droit
International, Examen de la Déclaration de Bruxelles de 1874 (Rapporteur: M. Gustave
Rolin-Jaequemyns), p. 3; Moynier, 1880, p. 312, see supra note 3 .
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12" International Committee of the Red Cross (‘ICRC’), Convention for the Amelioration

of the Condition of the Wounded and Sick in Armies in the Field, 6 July 1906, Article
28 (http://www .legal-tools.org/doc/90dd83/).
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See Louis Renault, “De I’application du droit pénal aux faits de guerre”, in Revue
générale de droit international public, 1918, vol. 5, p. 15.
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“Penal sanctions”, in Jean S. Pictet (ed.), Commentary of Convention (I) for the
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ICRC, Geneva, 1952, chap. IX (‘Commentary to GCI’).

15 Ibid.
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17" ICRC, Convention (I) for the Amelioration of the Condition of the Wounded and Sick
in Armed Forces in the Field, 12 August 1949, Article 50 (‘GCI’) (http://www.legal-
tools.org/doc/baf8e7/); ICRC, Convention (II) for the Amelioration of the Condition of
Wounded, Sick and Shipwrecked Members of Armed Forces at Sea, 12 August 1949,
Article 51 (‘GCII’) (http://www.legal-tools.org/doc/0d0216/); ICRC, Convention (III)
relative to the Treatment of Prisoners of War, 12 August 1949, Article 130 (‘GCIII")
(http://www .legal-tools.org/doc/365095/); ICRC, Convention (IV) relative to the
Protection of Civilian Persons in Time of War, 12 August 1949, Article 147 (‘GCIV”’)
(http://www.legal-tools.org/doc/d5e260/).
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18 ICRC, API, 8 June 1977, Article 85 (http://www.legal-tools.org/doc/d9328a/).
19 Ibid., Article 85(5).
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20 United Nations Educational, Scientific and Cultural Organization (‘UNESCO’),
Convention for the Protection of Cultural Property in the Event of Armed Conflict, 14
May 1954, Article 28 (http://www.legal-tools.org/doc/6d6697/); UNESCO, Second
Protocol to the Hague Convention of 1954 for the Protection of Cultural Property in the
Event of Armed Conflict, 26 March 1999, Article 15 (http://www.legal-
tools.org/doc/7d8622/).

2l Organisation for the Prohibition of Chemical Weapons (‘OPCW’), Convention on the
Prohibition of the Development, Production, Stockpiling and Use of Chemical Weapons
and on their Destruction, 13 January 1993, Article 7(1) (http://www.legal-
tools.org/doc/fc1928/); UN, Protocol on Prohibitions or Restrictions on the Use of
Mines, Booby-Traps and Other Devices as amended on 3 May 1996 (Protocol II to the
1980 Convention as amended on 3 May 1996), 3 May 1996, Article 14
(http://www.legal-tools.org/doc/b0f78d/); UN, Convention on the Prohibition of the
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22

Use, Stockpiling, Production and Transfer of Anti-Personnel Mines and on their
Destruction, 18 September 1997, Article 9 (http://www.legal-tools.org/doc/79f43b/);
and UN, Convention on Cluster Munitions, 30 May 2008. Article 9 (http://www.legal-
tools.org/doc/7600a8/).

On special categories of protected persons: UN, Convention on the Rights of the Child,
20 November 1989 (http://www.legal-tools.org/doc/f4819¢/); UN, Optional Protocol to
the Convention on the Rights of the Child on the involvement of children in armed
conflict, 25 May 2000 (http://www.legal-tools.org/doc/669fb1/). On means and methods
of warfare: League of Nations, Protocol for the Prohibition of the Use in War of
Asphyxiating, Poisonous or Other Gases, and of Bacteriological Methods of Warfare,
17 June 1925 (http://www.legal-tools.org/doc/a68438/); UN, Convention on the
Prohibition of the Development, Production and Stockpiling of Bacteriological
(Biological) and Toxin Weapons and on their Destruction, 10 April 1972
(http://www .legal-tools.org/doc/16b36b/); UN, Convention on the prohibition of
military or any hostile use of environmental modification techniques, 10 December 1976
(http://www.legal-tools.org/doc/151f0b/); UN, Convention on Prohibitions or cessively
Injurious or to have Indiscriminate Effects (‘CCW’), 10 October 1980
(http://www .legal-tools.org/doc/22c3et/); UN, Protocol on Non-Detectable Fragments
(Protocol I to CCW), 10 October 1980 (http://www.legal-tools.org/doc/082789/); UN,
Protocol on Prohibitions or Restrictions on the Use of Incendiary Weapons (Protocol I1I
to CCW), 10 October 1980 (http://www.legal-tools.org/doc/fd72d3/); UN, Protocol on
Blinding Laser Weapons (Protocol IV to CCW), 13 October 1995 (http://www.legal-
tools.org/doc/a42aa3/); and UN, Protocol on Explosive Remnants of War (Protocol V to
CCW), 28 November 2003 (http://www.legal-tools.org/doc/d86d32/).
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23 “Commission on the Responsibility of the Authors of the War and on Enforcement of
Penalties: Report presented to the preliminary peace conference (March 29, 1919)”, in
The American Journal of International Law, 1920, vol. 14, nos. 1-2, p. 95.

24 [bid., pp. 113-15.
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25 Treaty of Versailles, 28 June 1919, Article 228 (http://www.legal-
tools.org/doc/a64206/).

26 Jbid., Article 229.
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2T Vélkerrecht im Weltkrieg, vol. 111 (1), 1927, p. 57, cited in Hersch Lauterpacht, “The
Law of Nations and the Punishment of War Crimes”, in British Year Book of
International Law, Vol. 21, 1944, p. 61.

28 United Nations War Crimes Commission (‘UNWCC’), “Developments of the Laws of
War during WWI”, in History of the United Nations War Crimes Commission and the
Development of the Laws of War, 1948, chap. III, pp. 4652 (http://www.legal-
tools.org/doc/cac045/). See Matthias Neuner, “When Justice Is Left to the Losers: The
Leipzig War Crimes Trials”, in Morten Bergsmo, Cheah Wui Ling and Yi Ping (eds.),
Historical Origins of International Criminal Law: Volume 1, Torkel Opsahl Academic
EPublisher, Brussels, 2014 (http://www.toaep.org/ps-pdf/20-bergsmo-cheah-yi), pp.
333-377; and Wolfgang Form, “Law as Farce: On the Miscarriage of Justice at the
German Leipzig Trials: The Llandovery Castle Case”, in ibid., pp. 299-331.

2 UNWCC, “Committee I — The Examination of Cases and the Listing of War Criminals”,

History of the United Nations War Crimes Commission and the Development of the Laws
of War, chap. XV, p. 477.
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30 UNWCC, “The Establishment and Organisation of the United Nations War Crimes
Commission”, History of the United Nations War Crimes Commission and the
Development of the Laws of War, chap. V1.

International Military Tribunal (‘IMT"), The Trial of Major War Criminals: Proceedings

of the International Military Tribunal Sitting at Nuremberg, Germany, 1950, part 22, at
pp. 445, 467 (http://www.legal-tools.org/doc/45f18e/).
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32 Jbid., p. 468.
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ibid., p. ¥V .o S| 11,

3+ Charter of the International Military Tribunal for the Far East, 19 January 1946, Article

5(b) (http://www.legal-tools.org/doc/a3c41c/).

35 Affirmation of the Principles of International Law Recognized by the Charter of the
Niirnberg Tribunal, UN Doc. A/RES/95(I), 11 December 1946 (http://www.legal-
tools.org/doc/bb7761/); Formulation of the Principles Recognized in the Charter of the
Niirnberg Tribunal and in the Judgment of the Tribunal, UN Doc. A/RES/177(1l), 21
November 1947 (http://www.legal-tools.org/doc/57a28a/).
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36 JLC, “Principles of International Law recognized in the Charter of the Niirnberg
Tribunal and in the Judgment of the Tribunal”, in Yearbook of the International Law
Commission, 1950, vol. 11, para. 97 (http://www.legal-tools.org/doc/ad76e5/).

Statute of the International Criminal Tribunal for the former Yugoslavia, adopted 25
May 1993, amended 7 July 2009, Article 2 Grave breaches of the Geneva Conventions
of 1949, Article 3 Violations of the laws or customs of war (‘ICTY Statute’)
(http://www.legal-tools.org/doc/b4f63b/).

ICTY, Prosecutor v. Tadié¢, Appeals Chamber, Decision on the Defence Motion for
Interlocutory Appeal on Jurisdiction, 2 October 1995, IT-94-1, para. 134.

3 Ibid., para. 97.
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40 Statute of the International Criminal Tribunal for Rwanda, 8 November 1994, Article 4
Violations of Article 3 Common to the Geneva Conventions and of Additional Protocol
II (‘ICTR Statute’) (http://www.legal-tools.org/doc/8732d6/).
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41 Rome Statute of the International Criminal Court, 17 July 1998, Preamble (‘ICC
Statute’) (http://www.legal-tools.org/doc/7b9af9/).

oy S it i sl
ICRC Advisory Service on International Humanitarian Law, War Crimes under the

Rome Statute of the International Criminal Court and their sources in In ternational
Humanitarian Law: Comparative Table, October 2012, available on ICRC’s web site.
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Claus KreB3, “Crimes de guerre”, in Dictionnaire encyclopédique de la justice pénale

internationale, Berger-Levrault, 2017; Gerhard Werle, Principles of international
criminal law, T.M.C. Asser Press, 2005, p. 286.
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4 Geneva Conventions, 12 August 1949, Articles 6, 7, see supra note 17
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Interlocutory Appeal on Jurisdiction, 2 October 1995, IT-94-1, para. 94, see supra note
38.

4 Ibid.
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47 Timothy L.H. McCormack, “From Sun Tzu to the Sixth Committee: The Evolution of
an International Criminal Law Regime”, in Timothy L.H. McCormack and Gerry J.
Simpson (eds.), The Law of War Crimes: National and International Approaches,
Kluwer Law International, 1997.

Lassa Oppenheim, International Law: A Treatise: Vol. 2: War and Neutrality,
Longmans, 1906, pp. 263-70. See also Daniel Marc Segesser, “The Punishment of War
Crimes Committed against Prisoners of War, Deportees and Refugees during and after
the First World War”, in Immigrants & Minorities: Historical Studies in Ethnicity,
Migration and Diaspora, 2008, vol. 26, nos. 1-2, p. 137.
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4 Hugh H.L. Bellot, “War Crimes: Their Prevention and Punishment”, in Transactions of

the Grotius Society, 1916, vol. 2; see also Hugh H.L. Bellot, “War Crimes and War
Criminals (1)”, in Canadian Law Times, 1916, vol. 36, no. 10, p. 754.
S0 Ibid.

31 Fernand Larnaude and Albert Geouffre de Lapradelle, “Examen de la Responsabilité

Pénale de I’Empereur Guillaume d’Allemagne”, in Journal du Droit International,
1919, vol. 46, pp. 132-36. Segesser, 2008, p. 138, see supra note 48.

52 Ibid., pp. 138-39.
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pp. 573-75.

Louis Renault, “De I’application du droit pénal aux faits de guerre”, in Revue Générale
de Droit International Public, 1918, vol. 25, p. 12. See also, Louis Renault, “Dans quelle
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gens?” in Revue pénitentiaire et de droit pénal, 1915, vol. 39, pp. 406-29.

3 Ibid., p. 15.
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American Journal of International Law, 1920, vol. 14, nos. 1-2, pp. 71, 81.
ST Ibid., p. 73.
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British Yearbook of International Law, 1944, vol. 21, p. 79.
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University Press, Oxford, 2010.
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Penalties, Report Presented to the Preliminary Peace Conference, 1919, p. 113
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for Rwanda, 8 November 1994, Article 3 (‘ICTR Statute’) (http://www.legal-

tools.org/doc/8732d6/); Statute of the Special Court for Sierra Leone, 14 August 2000,
Article 2 (‘SCSL Statute’) (http://www.legal-tools.org/doc/aa0e20/); and Statute of the

ARR up_(*'*;’) (L.f"")b)rlf a)L;.fb u\.:;


http://www/
http://www/
http://www/
http://www/
http://www/

058 Calem 3550 @i i I 5 S G g il S

S5l 55T e $ S 9l O gmeeeS YOVF Lo Lull js il odis oS 5 g
53 Olopan 5l g cpl 0p s Ol B 45,8 ST 1) Syt ade Dbl sl el
"l ol Jl
Sless V0 wdlel 5l mls ple Ols 3 (00 ade Dbl o
Olse b aS 5 baw g Olial plo HliS Com sSomn 53 gy 5 4l p oS Ll
33 Syt ade DLl S Tl 4 8 Ol (O 5 Syt ade DLl
DS 5 s 5 s 4 Btes T o ppin 5 el s e 4S8 5550 ) g
Sy 6 25 33 5l Colem sdo s (il S Boa aBk e Ml
ConSl 05 4 (b3 Dljslaiy 4 s a3 5 0l el 0387 SL 3
S S BBy sls Cdlab Sllge 4 Sl 5 sla AN T sy 4iST S
ol 53 Balg b o3 8 G i (sl ALK ST (S iy 650 (i e

3 8 555 55 55 Syt ade Dbl 0l Oy 55 ol 4 o 5

International Criminal Court, 17 July 1998, Article 5(b) (‘ICC Statute’)
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Leila Nadya Sadat and Douglas Pivnichny, “Towards a New Global Treaty on Crimes
Against Humanity”, in EJIL: Talk!, 5 August 2014; and, generally, Morten Bergsmo and
Song Tianying (eds.), On the Proposed Crimes Against Humanity Convention, Torkel
Opsahl Academic EPublisher, Brussels, 2014 (http://www.
toaep.org/ps-pdf/18-bergsmo-song).

3 Gregory S. Gordon, “International Criminal Law’s ‘Oriental Pre-Birth’: The 18941900
Trials of the Siamese, Ottomans and Chinese”, in Morten Bergsmo, Cheah Wui Ling,
Song Tianying and Yi Ping (eds.), Historical Origins of International Criminal Law:
Volume 3, Torkel Opsahl Academic EPublisher, Brussels, 2015, p. 148
(http://www .legal-tools.org/doc/3370fc/).

Egon Schwelb, “Crimes against humanity”, in British Yearbook of International Law,
1946, vol. 23, p. 179 (‘Schwelb’).

b S S b
Philippe Sands, East West Street, Weidenfeld & Nicholson, London, 2016; see also Ana
Filipa Vrdoljak, “Human Rights and Genocide: The Work of Lauterpacht and Lemkin

in Modern International Law”, in European Journal of International Law, 2009, vol. 20,
no. 4, pp. 1163-94.
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Convention on the Prevention and Punishment of the Crime of Genocide, 12 January
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District Court of Jerusalem, Attorney-General of Israel v. Eichmann, Judgment, 12
December 1961, Criminal Case No. 40/61, para. 7 (http://www.legal-
tools.org/doc/7519¢3/). See also Hans Kelsen, “Will the Judgement in the Nuremberg
Trial Constitute a Precedent in International Law?”, in International Law Quarterly,
1947, vol. 1, no. 2, pp. 153-71
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David J. Luban, “A Theory of Crimes Against Humanity”, in Yale Journal of
International Law, 2004, vol. 29, no. 1, pp. 85-167 (‘Luban’). See also Norman Geras,
Crimes Against Humanity: Birth of a Concept, Manchester University Press, 2011, p. 39
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(UK Secretary of State for Foreign Affairs, Treaty Series No. 29 (1929): International
Treaty for the Renunciation of War as an Instrument of National Policy, His Majesty’s
Stationery Office, London, 1929, Cmd. 3410)
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Geoffrey Scarre (eds.), Moral Philosophy and the Holocaust, Ashgate Publishing,
Aldershot, 2003).

Geras, p. 58, see supra note 7.

40 Eve Garrard, “Forgiveness and the Holocaust”, in Ethical Theory and Moral Practice,
2002, vol. 5, no. 2, p. 159.

Geras, pp. 5859, see supra note 7.
2 Ibid, p. 59.
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43 Robertson, 2013, pp. 331, 492, see supra note 35. See also Arendt, 1963, p. 273, see
supra note 23
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Stanley Milgram, “Behavioural Study of Obedience”, in Journal of Abnormal and Social
Psychology, 1963, vol. 67, no. 4, p. 376.
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Alessio Avenanti, Angela Sirigu and Salvatore M. Aglioti, “Racial Bias Reduces

Empathic Sensorimotor Resonance with Other-Race Pain”, in Current Biology, 2010,
vol. 20, no. 11, pp. 1018-22.
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4 Vernon, pp. 236-37, see supra note 15; citing Jonathon Glover, Humanity: A Moral
History of the Twentieth Century, Pimlico, London, 2001.

Sands, p. 82, see supra note 5; citing Matthew Lippman, “Crimes against Humanity”, in
Boston College Third World Law Journal, 1997, vol. 17, no. 2, p. 171
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See Charter of the International Military Tribunal for the Far East, 19 January 1946,
Article 5(c) (http://www.legal-tools.org/doc/a3c41c/).
32 Schwelb, p. 180, see supra note 4.

33 Leila N. Sadat, “Crimes Against Humanity in the Modern Age”, in American Journal of
International Law, 2013, vol. 107, no. 2, p. 337, fn. 16
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3 Sands, pp. 11011, 143, see supra note 5. See also Kerstin von Lingen, “Defining

Crimes Against Humanity: The Contribution of the United Nations War Crimes
Commission to International Criminal Law, 1944-1947”, in Morten Bergsmo, Cheah
Wui Ling and Yi Ping (eds.), Historical Origins of International Criminal Law: Volume
1, Torkel Opsahl Academic EPublisher, Brussels, 2014 (http://www.toaep.org/ps-
pdf/20-bergsmo-cheah-yi).

Sands, p. 143, see supra note 5
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Raphael Lemkin, in Donna-Lee Frieze (ed.), Totally Unofficial: The Autobiography of
Raphael Lemkin, Yale University Press, 2003, p. xi; and Vahakn N. Dadrian, The
History of the Armenian Genocide: Ethnic Conflict from the Balkans to Anatolia to the
Caucasus, Berghahn Books, 2003, p. 421.

56 Sands, pp. 14344, see supra note 5.
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See also US Department of State, “Notes on Proposed Definition of ‘Crimes’, Submitted
by American Delegation, July 31, 1945” and “Revision of Definition of ‘Crimes’,
Submitted by American Delegation, July 31, 1945”, Report of Robert H. Jackson, United
States Representative to the International Conference on Military Trials, 1949, pp. 394—
95.
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Schwelb, p. 180, see supra note 4.

% See Antonio Cassese, “The Martens Clause: Half a Loaf or Simply Pie in the Sky?”, in
European Journal of International Law, 2000, vol. 11, no. 1, pp. 187-216. See also Beth
Van Schaack, “The Definition of Crimes Against Humanity: Resolving the
Incoherence”, in Columbia Journal of Transnational Law, 1999, vol. 37, no. 787, pp.
795-96.
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6 Schwelb, pp. 180-81, see supra note 4; citing Carnegie Endowment for International

Peace, Division of International Law, Violation of the Laws and Customs of War: Report
of Majority and Dissenting Reports of American and Japanese Members of the
Commission on Responsibilities, Conference of Paris, 1919, Pamphlet No. 32, 1919,
chap. II (‘Report of the Commission to the Paris Peace Conference, 1919°)
(https://www.legal-tools.org/doc/4plwS5h/).
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62 Sands, pp. 111-12, see supra note 5. See also Schwelb, pp. 184-85, 188-89, see supra
note 4:
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63 United Nations War Crimes Commission (‘UNWCC”), History of the United Nations
War Crimes Commission and the Development of the Laws of War, 1948, p. 179
(http://www.legal-tools.org/doc/cac045/).

% Schwelb, p. 191, see supra note 4.
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6 UNWCC, 1948, p. 179, see supra note 63.
6 Jbid.

67 Sands, p. 113, see supra note 5; citing Elihu Lauterpacht, The Life of Hersch
Lauterpacht, Cambridge University Press, Cambridge, 2010, p. 275.

Schwelb, p. 216, see supra note 4.
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Schwelb, pp. 217-19, see supra note 4.
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70 Song, 2019, see supra note 14.

SRCON T enE

ICTR, Prosecutor v. Bagosora et al., Trial Chamber, Judgment and Sentence, 18
December 2008, ICTR-98-41-T, paras. 2166, 2208.
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(Report of the Secretary-General Pursuant to Paragraph 2 of Security Council Resolution
808 (1993), UN Doc. S/25704, 3 May 1993, para. 47 (http://www.legal-
tools.org/doc/c2640a/)).
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ICTY, Prosecutor v. Dusko Tadi¢, Appeals Chamber, Judgment, 15 July 1999, IT-94-
1-A, para. 251 (‘Tadié¢ Appeal Judgement’) (http://www.legal-tools.org/doc/8efc3a/);
see also ICTY, Prosecutor v. Kunarac et al., Trial Chamber, Judgment, 22 February
2001, IT-96-23-T&IT-96-23/1-T, para. 413 (‘Kunarac Trial Judgement’)
(http://www .legal-tools.org/doc/fd881d/).

73 Ibid., paras. 423-24.
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District Court of Tel Aviv, Attorney-General of the State of Israel v. Enigster, 4 January
1952
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75 Kunarac Trial Judgement, para. 430, see supra note 72.
76 Tadié Appeal Judgement, para. 248, see supra note 72.
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ICTY, Prosecutor v. Kupreski¢ et al., Trial Chamber, Judgement, 14 January 2000, IT-
95-16-T, para. 550 (‘Kupreski¢c — Trial Judgement’) (http://www.legal-
tools.org/doc/5c6a53/).

77 ICTY, Prosecutor v. Dusko Tadié, Trial Chamber, Opinion and Judgement, 7 May 1997,
IT-94-1-T, para. 648 (‘Tadi¢  Trial  Judgement’)  (http:/www.legal-
tools.org/doc/0a90ae/).

8 Kunarac Trial Judgement, para. 428, see supra note 72.
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80 ICTY, Prosecutor v. Kordi¢ and Cerkez, Trial Chamber, Judgement, 26 February 2001,
IT-95-14/2-T, para. 178 (http://www.legal-tools.org/doc/d4fedd/).

81 ICTY, Prosecutor v. Kunarac et al., Appeals Chamber, Judgment, 12 June 2002, IT-96-
23&I1T-96-23/1-A, para. 90
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ICTY, Prosecutor v. Drazen Erdemovi¢, Trial Chamber, Sentencing Judgment, 29
November 1996, IT-96-22-T, para. 28 (http://www.legal-tools.org/doc/eb5c9d/).

82

WY o= (Y4Y8) (L)) ¥9 o jlods kS



058 Calem 3550 @i i I 5 S G g il S

s 023 gy Sulo b gl 50 B do o oS ol oyl 2 b LG pled
a;,ww,ga}w@@mbQu.;};@‘yubﬂ\ﬁd\@};s&@y
ST 55 pled cul Simals i )3 15 L 53 ConST 4y b gy o SllamSe 35 2o
S s padeie Lolg 5o Ll g Cdge 0Slose L8 45, 53 pmaie euly 6
sl jasia (6 458 L Sl sl 5245 e p3Y 55 50 de
S AL Clbe ol ST (s Ol 4 Ll 5 0 ) 42E b sl iz 325 oS
OT 015 (o5 (sl 03 32 din L [ ]aS0 ) 5 0 plowil OLallss 8 Comazr s Ao
o313 dnliwlind 53 Sl s o 5 L 0Tbls O s p o SLSH 5 1 omn S5 e
Sl 03V & gl i ol odis S5 (b s i Sie Gl DL
P Cand s 4 5 L 5 G e ol 05V 6 5355 505 bl

8 Kunarac Appeal Judgement, para. 98, see supra note 81.

Wb S ity

ICTY, Prosecutor v. Milorad Krnojelac, Trial Chamber, Judgment, 15 March 2002, IT-
97-25-T, para. 58 (http://www.legal-tools.org/doc/1a994b/).
S o Sl sla 35 b1 OT 015 on 45 s o 0332 S atr DU S il gl S5 (2 5
5y
(Kunarac Appeal Judgement, para. 98, see supra note 81).
8 Kupreskié Trial Judgement, para. 551, see supra note 76.
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ICTY, Prosecutor v. Blaski¢, Trial Chamber, Judgment, 3 March 2000, 1T-95-14-T,
paras. 555 and 625 (http://www.legal-tools.org/doc/e1ae55/).
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(ILC, “Articles of the draft Code of Crimes against the Peace and Security of Mankind”,
in Report of the International Law Commission on the Work of its Forty-Eighth Session,
6 May - 26 July 1996, Official Records of the General Assembly, Fifty-first Session,

Supplement No.10, UN Doc. A/51/10, 5 July 1996 (http://www.legal-
tools.org/doc/t61f65/); revised by Report of the International Law Commission on the
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23 October 1996 (http://www.legal-tools.org/doc/4da8d5/)).
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(Decision of Flensburg District Court dated 30 March 1948, in Justiz und NS-
Verbrechen, vol. 11, pp. 397—402 (https://www.legal-tools.org/doc/00zzsd/)).
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(See Decision of Schwurgericht Hamburg from 11 May 1948, (50). 17/48, in Justiz und
NS-Verbrechen, vol. 11, pp. 491-97 (https://www.legal-tools.org/doc/p9vkaz/) and
Decision of the Supreme Court for the British Zone (Criminal Chamber) (9 November

1948), S. StS 78/48, in Justiz und NS-Verbrechen, vol. 11, pp. 498-99
(https://www.legal-tools.org/doc/4fqmjo/)).

Tadic¢ Trial Judgement, paras. 257, 262, see supra note 77.

8 Ibid., para. 658, citing OGHBZ, Decision of the District Court (Landgericht) Hamburg
of 11 November 1948, STS 78/48, Justiz und NS-Verbrechen, vol. II, 1945-1966, 491,
499
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% OGHBZ, Supreme Court for the British Zone (Criminal Chamber) (5 March 1949), S.
StS 19/49, in Entscheidungen des Obersten Gerichtshofes fiir die Britische Zone, vol. 1,
1949, p. 341.

ol ICTY, Prosecutor v. Drazen Erdemovié, Trial Chamber, Sentencing Judgment, IT-96-
22-T, 29 November 1996, para. 28, see supra note 82.

92 Tadi¢ Trial Judgement, para. 646, see supra note 77.
% Ambos, p. 320, see supra note 13.
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9 ICC Statute, Preamble, Clause 2, see supra note 1.

% Ibid., Article 7(2)(a).

%  Eleni Chaitidou, “The ICC Case Law on the Contextual Elements of Crimes Against
Humanity”, in Morten Bergsmo and Song Tianying (eds.), On the Proposed Crimes
Against Humanity Convention, Torkel Opsahl Academic EPublisher, Brussels, 2014, p.
51 and fn. 129
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% ICC, Situation in the Republic of Kenya, Pre-Trial Chamber, Decision Pursuant to

Article 15 of the Rome Statute on the Authorization of an Investigation into the Situation
in the Republic of Kenya, 31 March 2010, ICC-01/09-19 (‘Kenya -case’)
(http://www.legal-tools.org/doc/338a6f/).
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VY o — (Y2Y9) (L)) ¥9 o Lot kS



058 Calem 3550 @i i I 5 S G g il S

Llen oS Sl (g3 S e pl flie )3 Ljls o ChB o o 5 S
L4 5l ol g edd OLL S sl 8, Vb 4 et oy i ade DL
Sl 1y Ml @l 5 S £ c‘_;—‘;b Slgmlow Sl ke Sy i ade i
ST gla g by s ade Sl (g Olaen (sl L5 1S
Jome 15 S e e Dbl (6,8 IS8 o8 SMis 4 5 il s slo L Lo
S5 e bl o ome 3 1y Olgs olas gl S b s wnlS T Sus s S

ARR

.u\.kbdﬂ
osle u.:yud.n)\ J.'a'\:.a )}M—C,J)J C,J}.i&j_o)lajj .125\5 cdb-jh‘b
5 dpmdilgr @l 0315 s 5 Caad 4 el (S (Dl aolilal (CIN(TY
Bl i ade Sl gla at, LSS0 a3 Shs (DO osbe s
V.ELAUL;\AUJ?\;_uﬂj:4.,&:[@3JMJSWTA\J;_\UJM@l{}clf.).i:jlb\u)b

.lexgl%w\cdﬁ:%,ﬁfﬁli

43;54AJL::le{Ba\jlmC,J),.':,'Ajyjbbolfbl:u’.c}.éy\;:’wc:jga_})&i‘.b\ A oles M
(s Ol ) SKen sﬁbmmn‘@ 3ysn SVam ol el jesie Sl &S s ol g
g a4 oolg b s 6K 1 & el 635 OUE 5L 5 L L slaily

VPF o — (Y2Y8) (L)) ¥9 o Lot kS



Co g ade Dhlar s Soles 3590 02y 720 556 Sles 5 Y

ol Mot g b dalicke ol 9 by o781 £.6.F

o3le 5 T(SCSL) O gl s 0315 o 513 anliwlnl ¥ 03le 3 &y o ade bl
S sy ol CusB b Sl odd sl "TECCC) g palS o8 sls 056 0
o5l (s amd (anlgT YL Sl s skian0ls il ol Sl
o315 (S NAVD JLu b o sme Jlallony G i 53 o cnl sks AuB b sualS
0560 03l b 45T el S ga Conle) &7 s 5 ae 503 S LSS 1,8 s
S e Ml g e plesl 48 bled 815 plgsl e o pmelS ol
TS o0y 1y K] Jlesl dle e Coale

Olge 4 Sy i ade Sl Obe 25 & ropen 7 sualS o sls (59 and
ol S o g g K 51 (e b it Jlos) (slitid ) (razr Cople b sl
G amd ol oyLal Kos (g ) (aadST aly (Sl 405 S blas 53) 55

af)\}dv:)ywjfwmg@yu%m}b&;.&bp&;l

ARA

dﬁl Ozl S 1 el s ls Hlash o&sls ol 3,13 0 5420 O #0359 o515 anliwlul Y osle
a3 |3 i o lilodd 5 Sblr S5 e ol b Camer p ade K5 et b 03 28 ale
(o 33l () 448 () ¢ (8) bad (D) 4035 (S50 4 (Q) 4306 (0) ¢ 3 (L)
JYs 0 35T () s i S s g5 2 5 ol 13,k ol SLimd i (S5

See supra note 1. ( gLl & Jbsl L (‘C) tapde b o s (6305 (gl

Vo

TS o053 53 SO mlar i Gl zaelS Glaelals 53 WG Cad el 056
») (http://www.legal- 7 5lS o35 sls b 058 YorF ST VY eSS s
@ Judh e ys olzdl Hlsle 55 (ple S 5 o sl wsliulul usles .(/t00IS.0rg/doCc/9b120
4 s f Conar 2 ade Sl b 03 28 dhan &S I b Olsie 4 oS LS e o)Ll Jles
okd '3 7 5ualST (59 4 Lo 5 457 ol (o ST s ¢ oade b (6315 ¢ g0 58 ¢ gl ¢ o Ji Y
b oo 68 e 550805 (S sl 55 5 1SS o8 sl aalild 3 olzal yl ol

(ECCC, Prosecutor v. Kaing Guek Eav, Trial Chamber, Judgment, 26 July 2010,

001/18-07-2007/ECCC/TC, paras. 313-14 (‘Prosecutor v. Kaing Guek Eav’)
(http://www.legal-tools.org/doc/dbdb62/)).

104" Ibid., para. 295.

VPO o — (Y4Y8) (L)) ¥9 o Lot kS



058 Calem 3550 @i i I 5 S G g il S

T Sl b cale OL > 55 B850 31 55 5 15 ala 35 50 L3N 6 o 4L s
S ade gly 55 de 45T ST Clows | o sls &S wlas § 15 Oous gl S o
oLl sl Sy g 4 4S 303 51 (65 gdoes Sl &l 03 5 B, (Caraz)

RIS

Sl ) 5 b ranlS oSl Sak amd s e ol S
sl dles! (S5la Gb 3 o 5 S cpl bl dhas § 5 g0 b (ol 12 omaz
.m@&ubc}?ﬁ\f@wx}jdwwrw“cfsuﬁ;ﬁb@}:
O.UJ.Sl{.loL;)\)za:l:;;'SZ}SB8&&W\Q)}Rl{cyl§a€>b§),\{wuﬂ
Cls Sledl ST 55 (s and 2 g arlge p3 50 p 30 Wlia b Cun oot Dl e
AT 8 (lobins Slanolies Ol j20 (i ade Dbl SIS SN ) 5 50
015 oo LT 48 s 53 5 K 6 0L o 3 G el 035 (58 5l )
s edl cpl TS el bosls 15 o gl dlay po 1) ellss b Cunes
I sy ol e (sl da G L5350 S ol Comer S ol
amd o 5 opl o Vsl A O (ol b dly Oods ol o Comes S

)‘}Aﬁbb)y‘)@%jfW)‘&Lb-)br@aebgbyu“-bwjiéjab

105 Ibid., paras. 302-03.
106 Jpid., para. 308
A KA WIWEY.} ;v_{:- (S Al ‘G:Mf ade pliwsls oy 53 Sl ng)k«fﬁ o&sls slyastead L)

&}‘GL& B (Wlodis dauslies dil uﬁ)l:: 3> S ‘EL.:..»\ &L‘ b) \F¥ ;.)‘Jfbb_: JT-98-29-T
03,551 5 S i ade Sl o gas LT a0l s 53 diloelis Slaolies O 56 alul s dla 03 5
oo &S 31 (36 Olallsi o sutes b M ST S0 pl b 53 ol g sl 5 b el 0k
Aol a5 e S (83 53 355 O gmima L e e Calor s e ool Ooltal 4 g5 0

.(http://www.legal-tools.org/doc/eb6006/) (..Li

107 Prosecutor v. Kaing Guek Eav, paras. 308-10, see supra note 103.

VP9 o= (Y4Y8) (L)) ¥9 o Lot kS



Co g ade Dhlar s Soles 3590 02y 720 556 Sles 5 Y

o (55 e o8 80 Glonbs Slasline (i ol (S5 5 4l s ol
Ll 20 D)

oddlaxl iy DL
(B8 Sy S oy B layki, 5 5,5 o sl sk ()P esle
qs\w\ﬂg[."]@wxaWﬁ¢d@,|@ulﬂwu,@,ﬁujclﬂ
SAS Sl .l 035 K0 ) ion e b 6315 b JYs 1 e
6T & 1 sl 5058 Laml 1yl ol &8 555 0l e Medlo
5 WolEsls 55 0ylal 5y0 (3le SU 3 S oS LSate 457 Wiles S Goula
Wl e S b o ome SN L 55 50 55 ponlin 1o L sl piomen
o313 5 T g 1S lowe (sla anliwlil 45 Ty Sy ade Dbl 0s Lol Gy3lae
(3 8 (534 () 08wy 31(O) thee 5 (L) 351 5 le ez 5nlS 035
(ol JYs & S35 5T () slews () 440Sa () ¢ (&) 42 51 (&)
ol e G Lol oy o sls . S5l e glayls, L () 5 o2de 5 5315
S IS b 5 55kl (Sl skt (sliomd ¢ i (S50 () i
Sy 31 g 3a o g8 5y Al Y o3le 3 ST LN g &0 351, 0 o
ALl S5l ion T pr 4 Gl S 3 5 wils pdhel | 40 yiae
ol S5l HLS s ialie s b g gt 1 6 s S

Ml a s (L UHLT Sl 5 Y ol

108 JCC Statute, Article 7(1)(g), see supra note 1.

19 Ibid., Article 7(1)(i).

110 1pid., Article 7(1)(j).

2l <oy 5T C> ‘C\JSJ 4 by s"i'ﬁ' o Ml 6,45 Ol aeliwlal V oosks slas
ol Jast b C\)"—‘) (O esbe Olon 4 LS &8 S o 3 gdome b esls i | Sl e Jles!

VBV o — (Y2Y9) (Lo )0 V9 o jlad S



058 Calem 3550 @i i I 5 S G g il S

foen 55 Hallim (G15 wla e 53 ) ol 5l (gobes Sul @ a2 5 L

e 3l ol 55 Cale 350 (B i bl (13 (3 g sler) ot ool
o it SIS B st il o Sl lekean b (S ol 55 e (5 AS
b oGl 1 Sl 4 am g b bl ol a5 5 555 & gad Ll e S35 15T
—J:Sl)jv\iv\..i:b\g..ﬂﬁ\ﬁ-\{o'li);g)gﬁ')jso\f:\:)w)::}swdaj.b-
Gllgw Stnm 5 53 Somsl 5 ol A6 (U (or dlie S po ade Dbl () g
LM 3108 et 1y 6, St oSS (Gl S 5 B sl s i
s 503 78 (6585 Caro 5 (61 Bl 5 15T o eskie Sl pate 4 g
Lg\jpysfw) |A+,\g\ﬂeﬁwwwﬂ)\:)fﬁb\ﬁ):ﬂ\
Lg,Mﬁupuo\),z“;.;M\a;,\;uum;,ym\q;\@;.\,ﬂ}sj(ﬁ
#0352 05 (B SHWSTL 615 S s, 6l SELE 4 o35 LT e 2 (il
b Flbas Ol gt 5035 o i ade Dbl silie gl 51 JSKize 58, ol

Mo gh o O gmms dow 535 5 (9318 Sy o ade Sl OLs

eIl Soim (owlol Aol a8 55 camar 3131 51 Ldd Slalung pee plo b ) (o) (e
(oo o Sin (0B (e cs3l5 (ol J3 4 (bt Conar L 03 5 e S35 5D ()
03 bl aes b Slws o Jallp B st Gk Sler ssb 4 ST (Y ple b O G Gb i
(68 5 8l Olgd CumMp 53 &S oo 2 b Sl 0k 0Ll OT 4 s ol 55 &S es o L b5l
b Glos St b Oy 4 o T b5 s Sl Toae o bt Coale b Ll 6 Jlasl L)
(L5 gr (o
1 See Schwelb, p. 190, see supra note 4,

S ede b gols ol bYs 4 50 su@sl,,lﬂjw &Sl JB g5 3 el 4ol L)
Sy 55T & o (65 K r‘f‘ T8 g5 51 oml b 87 48 o 0)La 5 0S5 (g 5
(dzzan (opdo b (o315 ¢ gl LYs &
oy S ase sl

Kupreskic Trial Judgement, paras. 632—636, see supra note 76

VPA Lo — (Y2Y8) (L)) ¥9 o jlods kS



Co g ade Dhlar s Soles 3590 02y 720 556 Sles 5 Y

S Dbl 5 (S5 28 5l s Camule 33 G mlr Conds bulg
20315 Syt a8 Dl i sl e o ol allii 2 (sla Comesr e

ey
Jeaxle QY

snoler 1K o b Ml smalr s e ol 05t s Ml 515
2550 @le 5 ol Sl 53 Mdipd e Cpeme (JS S wlie 4 Ml
Oy (o s 4wl ool cdilodd maad &y Jo e Dbl 53 (Ssa oles
sla S oyl s a8 i3, ol 5,8 Cao s (Ciluih 3,0 Bl O ge o
3y el psgin S KLl (al smps iy O sl s 5 03 Sler
(ol 58 51 (6142 pozma o 0 p she ) (D58 53 Do e (o0 sgie 551 G315
Bsi 53 (6334 b pizmen 5 odd odmivr 5 b 550 6T o 00 2 873505 5 o
Ao o Saie (2 i ade Dbl JolSS Ul 55 4 55 40
S5 byl ys ol atils Jaetilgr Slial § 5T 51y i ade Sl
5330315 LS 53 o ConSTl e 1S g 53 8T BsR it L L
> e SN ) e by o ade Dbl (5 e 0051 55087 6 glaj e Js

oo (Ko il Slaloe g Sl a3 S edd bl iy ) lalibe s

(s L2d) 45 Las opl 4 (Sl S Ll ads (o0le r.:lﬁ-jl;\(b. 3l 5T 6l Slay e b ,0)
Ll (T nda b (g5135 ¢ a g8 Lgl.nvf'}_j S5 4 51l 4 dhes (Gline 4
ey S ase sl

Gerhard Werle, Principles of international criminal law, T.M.C. Asser Press, 2005, p.
28

S g 4 5 OT 5 At oo Ml oy p i 0S5 @ Ml ansle pld sla 55,0 4 abo)
(S o o5 Halli G s

VA o — (Y4Y9) (L)) ¥9 o Lot kS



058 Calem 3550 @i i I 5 S G g il S

A S b 35l ol 4 ol yle ool oL 3 2 8
g Ko s 8 b 51 515 Sy s e Sl ool (glaab s s 8
25 b T e ledpn Cilr 513l 5 55T S sl 31 ST 5o r o
e s S et oy S e S mlr sl ol ool A9
S3p6 ool (6l amdlzn O s 4 il Ky 55 Lo Ol 523 anliawlual (CAID(YIV o5Le
S e Dbl 0 2 69,8 5 p bl S 53 w50y el 48 )
P e ) Bl sl ol S 38 2 ke 1 s s ol Ol 345
Slaos 5L 313 pulel G S 0 oS8 S o355 S e o oSl
ins on Sy Ml sla 1S Lae 487 s B3 mblie S lgi s ol Ll
lo &S e Sy s s 5l o plaze @ole @l 51 ot ade Dbl T
Gl (Kouls 3l s 0ds sloul (600 ol Baim by Lol ¢ 2w gl
S bl 03 28 L 0 den e @l I3 e 5 05 e
el 2l ) 03 e e 6y T 5 03 2L el s e e
Sladaly WE 5 ol ool oge b5l 5 @le 4 Sy s ade Dbl
Pl ST EOL Lls JUis a1y (Mallin Coel 5 mhoo ade L dg Jold (G Hban
ol sz e oS Jlos! 1y 3005 Ol o B Bl Jlael 3 Lay5387 216,
5 ke el 53wl DU s Sl 4 5L L T Slage) 52 =55
o8 ke A o Cliblne Sl ol (sla 2550 1y ade Sl o i
et o e Dl (ol ol 5 S o p e SE s 55, 50 5 el O
li@}w@,;j@wﬁb6uwwﬁlﬁa|bj6mwToT
o S0 s ade Dllom &5 Cls ol s n planil 4l sl Zoale L
A a el ol g 8 Sy o S S e Bl Lo oS e

O+ o= (Y2Y9) (Lo )0 V9 o jlad S



S ade Dbl 3 Cales 3500 10 20 S 56 sledsul Y

Q\it.?-JJ}A)Jo&iTJL&‘OM\}S&)JWJoQﬁCJ@o)‘Ncu\;'é\kse

VOY o= (Y2Y8) (o)) Y9 0 Loty S™






Uallgyt 5 5" B 33 93 (5l >
e:s}jﬁy\:_w\}"—.b‘ UT}i‘

S AT By 35 S by 3l coles NF

SWT ey 33 o 4 3k 5pd Conize N.)F

L kol Silay 55 @, Bsbm Cugrie 5 0 Osalyy ls sla S

Sla ) B g it ST iy Cilay 1l 0315 s 4y (55l 2 O el

o3 S 55 4 S T ol IS T s Zlen s 503 5

S o e T 1 6 Ry 5 B sla e Sty ) G AS G5k
Ll g Ll op atde 08 a5 i opl 4 (Rechtsgut) s> Cads Cila,

a3 o ey 3033k 5yl planil 3 s & g L 1) 5 OISy 4

Kogng oBils 5 5T o o&iils Gsim aSliils 55 1) 355 SDhna 8393 guiliwliT O Blgy!
Olaals 28 5190 ¢ 5b 50 b ol (61575 b,y LI (B g 65875 5 ol )S) Foise ObbarSLe
SIS 3 OIS e (55390 (oS 35 o sIS smbsp alaialy b5 (Y400 0E80) 13 50 S g o ol 3
ol 53 YoV Jl Sl sl .l (ECBA) gl (5,8 NS5 0515 5 0by 5,48 S5 0518 5T
sl sl sl 038 sl (SRS Gaim axdy 3 5T o&kils Gaim odSlils 43 0y oede slaws
a3l OBy Sl 0555 53 (6,28 313 D)5 (Suled Cia e 5 (Y02Q) Dby s JS7 il s
s 5 ST Cob) « Lol 5 Mdlow @ AS Gsim flus 0)l)> g5 ul 035 (Y21F) Lyl

o3 S rzaly S

b Ko coybionl 53 815 6 K gl
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2 Johann Michael Franz Birnbaum, “Uber das ErforderniB einer Rechtsverletzung zum
Begriffe des Verbrechens, mit besonderer Riicksicht auf den Begriff der
Ehrenkrankung”, in Neues Archiv des Criminalrechts, 1834, vol. 15, pp. 149 ff.

3 Karl Binding, Die Normen und ihre Ubertretung, Band I: Normen und Strafgesetze, 1st
edition, Wilhelm Engelmann, Leipzig, 1872, pp. 189 ff.

4 Franz von Liszt, “Rechtsgut und Handlungsbegriff im Bindingschen Handbuch. Ein
kritischer Beitrag zur juristischen Methodenlehre”, in Zeitschrift fiir die gesamte
Strafrechtswissenschaft, 1886, vol. 6, pp. 672 ff.

5 Binding, 1872, pp. 339, 344, 353 ff., see supra note 3; Richard Honig, Die Einwilligung
des Verletzten, Teil I: Die Geschichte des Einwilligungsproblems und die
Methodenfrage, J. Bensheimer, Mannheim, 1919, pp. 70, 94; Max Griinhut,
“Methodische Grundlagen der heutigen Strafrechtswissenschaft”, in Reinhard von
Frank and August Hegler (eds.), Festgabe fiir Reinhard von Frank zum 70. Geburtstag
16. August 1930, Band I, Scientia Verlag, Aalen, 1969 (1930), p. 8.
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Peter Sina, Dogmengeschichte des strafrechtlichen Begriffs ,,Rechtsgut*, Helbing &
Lichtenhahn, Basel, 1962, pp. 9 ff.;Knut Amelung, Rechtsgiiterschutz und Schutz der
Gesellschaft, Athendum, Frankfurt amMain, 1972, pp. 26 ff.; Claus Roxin, “Zur neueren
Entwicklung der Rechtsgutsdebatte”, inUlfrid Neumann and Felix Herzog (eds.),
Festschrift fiir Winfried Hassemer, C.F. Miiller,Heidelberg, 2010, pp. 573 ff.; loanna
Anastasopoulou, Deliktstypen zum Schutz kollektiverRechtsgiiter, C.H. Beck, Miinchen,
2005, pp. 5 ff.
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8 Claus Roxin, Strafiecht Allgemeiner Teil, Band I: Grundlagen. Der Aufbau der
Verbrechenslehre, 4th edition, C.H. Beck, Miinchen, 2006, § 2, Rn. 7; Roxin, 2010, pp.
577 ff.

®  Winfried Hassemer, “Grundlinien einer personalen Rechtsgutslehre”, in Heinrich
Scholler and Lothar Philipps (eds.), Jenseits des Funktionalismus, Arthur Kaufmann zum
65. Geburtstag, Decker & Miiller, Heidelberg, 1989, pp. 87 ff.; Winfried Hassemer,
“Darf es Straftaten geben, die ein strafrechtliches Rechtsgut nicht in Mitleidenschaft
ziehen?”, in Roland Hefendehl, Andrew von Hirsch and Wolfgang Wohlers (eds.), Die
Rechtsgutstheorie:  Legitimationsbasis — des — Strafrechts  oder — dogmatisches
Glasperlenspiel?, Nomos, BadenBaden, 2003, p. 61.

10" See Eric Hilgendorf, “Die Neuen Medien und das Strafrecht”, in Zeitschrift fiir die
gesamte Strafrechtswissenschaft, 2001, vol. 113, p. 672.
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""" Frank Zieschang, Die Gefiihrdungsdelikte, Duncker & Humblot, Berlin, 1998, p. 44.

12 Ibid., pp. 45, 49; Dietrich Kratzsch, “Prinzipien der Konkretisierung von abstrakten

Gefahrdungsdelikten — BGHSt 38, 3097, in Juristische Schulung, 1994, p. 379.

Ulrich Berz, Formelle Tatbestandsverwirklichung und materialer Rechtsgiiterschutz:
Eine Untersuchung zu den Gefdhrdungs- und Unternehmensdelikten, Beck, Miinchen,
1986, pp. 55 ftf.; Urs Kindhéduser, Gefihrdung als Straftat: Rechtstheoretische
Untersuchungen zur Dogmatik der abstrakten und konkreten Gefihrdungsdelikte,
Vittorio Klostermann, Frankfurt am Main, 1989, p. 189; Wilfried Kiiper, “Gefahrdung
als Erfolgsqualifikation?”, in Neue Juristische Wochenschrift, 1976, pp. 544 ff.;
Zieschang, 1998, p. 15, see supra note 11; Heribert Ostendorf, “Grundziige des
konkreten Gefdhrdungsdelikts”, in Juristische Schulung, 1982, p. 426, Helmut Satzger,
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Gefahrdungsdelikte”, in Neue Zeitschrift fiir Strafrecht, 1998, vol. 18, no. 3, p. 114;
Klaus Geppert, “Die schwere Brandstiftung (§ 306 StGB)”, in Jura, 1989, p. 418;
Wilhelm Gallas, “Abstrakte und konkrete Gefdhrdung”, in Hans Liittger, Hermann Blei
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1972, De Gruyter, Berlin, 1972, p. 175.

Zieschang, 1998, p. 15, see supra note 11; Eva Graul, Abstrakte Gefihrdungsdelikte und
Préisumtionen im Strafrecht, Duncker & Humblot, Berlin, 1991, pp. 35 ff.; Lothar
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Kuhlen, “Der Handlungserfolg der stratbaren Gewésserverunreinigung (§ 324 StGB)”,
in Goltdammer's Archiv fiir Strafrecht, 1986, p. 395; Joachim Bohnert, “Die
Abstraktheit der abstrakten Gefdhrdungsdelikte — BGH, NJW 1982, 2329”, in
Juristische Schulung, 1984, pp. 182 ff.; Eckhard Horn and Andreas Hoyer,
“Rechtsprechungsiibersicht zum 27. Abschnitt des StGB — ,,Gemeingefihrliche
Straftaten”, in Juristenzeitung, 1987, vol. 42, no. 20, p. 966; Rudolf Rengier, “Die
Brandstiftungsdelikte nach dem Sechsten Gesetz zur Reform des Strafrechts”, in
Juristische  Schulung, 1998, p. 399; Friedrich-Christian Schroeder, “Die
Gefahrdungsdelikte”, in Beiheft zur Zeitschrift fiir die gesamte Strafrechtswissenschaft,
1982, p. 3; Hartmut Schneider, “Das Inbrandsetzen gemischt genutzter Gebdude, - BGH
- Urt.v.20.6.1986- 1StR 270/86-", in Jura, 1988, p. 461; see also BGH St. 23, 308, 310.

e ¥ 325k 4 & KuAnastasopoulou, 2005, pp. 218 ff s NEpUpTS 65 Kb K

16 Winfried Hassemer, Theorie und Soziologie des Verbrechens: Ansditze zu einer

praxisorientierten Rechtsgutslehre, Athendum, Frankfurt am Main, 1973, p. 71; Jorg
Martin, Strafbarkeit grenziiberschreitender Umweltbeeintrdchtigungen, Max Planck
Institute for Foreign and International Criminal Law, Freiburg im Breisgau, 1989, p. 29.
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17" Hagen Reischel, Wirtschaftskriminalitit und Rechtsgut, Freie Universitit, Berlin, 1989,
p-15.
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Rohland Hefendehl, Kollektive Rechtsgiiter im Strafrecht, Carl Heymanns,
Koln/Berlin/Bonn/Miinchen, 2002, pp. 113 ff,, 116 ff., 119 ff,, 122 ff., 132 {f., 382 ff.
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Franz von Liszt, “Der Begriff des Rechtsgutes im Strafrecht und in der Encyklopédie
der Rechtswissenschaft”, in Zeitschrift fiir die gesamte Strafrechtswissenschaft, 1888,
vol. 8, pp. 141 ff.; Michael Marx, Zur Definition des Begriffs , Rechtsgut”, Carl
Heymanns, Kéln/Berlin/Bonn/Miinchen, 1972, pp. 24 ff., 31 ff., 40 ff., 62, §83; Olaf
Hohmann, Das Rechtsgut der Umweltdelikte, Grenzen des strafrechtlichen
Umweltschutzes, Peter Lang, Frankfurt am Main, 1991, pp. 189, 196 ft.
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“Grundlinien einer personalen Rechtsgutslehre”, 1989, pp. 91 ff.,
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Winfried Hassemer, “Kennzeichen undKrisen des modernen Strafrechts”, in Zeitschrift
fiir Rechtspolitik, 1992, vol. 25, no. 10, p.383; Hassemer, 2003, p. 57,
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“Kritische Anmerkungen zur geistigen Situation der deutschen
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2 See Klaus Tiedemann, Tatbestandsfunktionen im Nebenstrafrecht: Untersuchungen zu

einem  rechtsstaatlichen  Tatbestandsbegriff,  entwickelt am  Problem des
Wirtschafisstrafrechts, Mohr, Tiibingen, 1969, pp. 6, 119 ff., 125 ff.; Hefendehl, 2002,
pp. 73 ff.,
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Rohland Hefendehl, “Die Popularklage als Alternative zum Strafrecht bei Delikten
gegen die Gemeinschaft?”, in Goltdammer’s Archiv fiir Strafrecht, 1997, p. 122.

22 Hassemer, 1973, pp. 77 ft.,
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Hohmann, 1991, pp. 60 ff.

i sk v K
Gregor Stéchelin, Strafgesetzgebung im Verfassungsstaat: Normative und empirische

materielle und prozedurale Aspekte der Legitimation unter Beriicksichtigung neuerer
Strafgesetzgebungspraxis, Duncker & Humblot, Berlin, 1998, p. 68.

See Lothar Kuhlen, “Umweltstrafrecht — auf der Suche nach einer neuen Dogmatik”, in
Zeitschrift fiir die gesamte Strafrechtswissenschaft, 1993, vol. 105, p. 704; Hefendehl,
2002, pp. 74 ff.
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Binding, 1872, pp. 3 ff., 7, 42, 45, 54, 96 ff., 339 ff., 346 ff., 353 ff., 364 ff.,
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Karl Binding, Handbuch des Strafrechts I, Duncker & Humblot, Leipzig, 1885, p. 170;
Hans Welzel, “Studien zum System des Strafrechts”, in Zeitschrift fiir die gesamte
Strafrechtswis senschaft, 1939, vol. 58, pp. 512, fn. 30; Amelung, 1972, pp. 106, 150,
175,199, 212, 265 ff., 344,
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von Liszt, 1886, pp. 674 ff., 683,
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von Liszt, 1888, pp. 151 ff., 153,
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Honig, 1919, pp. 109 ff.,
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Eberhard Schmidhéuser, Strafrecht, Allgemeiner Teil, 2nd edition, Mohr, Tiibingen,
1975, pp. 37 ff.; René Bloy, “DieStraftaten gegen die Umwelt im System des
Rechtsgiiterschutzes”, in Zeitschrift fiir diegesamte Strafrechtswissenschaft, 1988, vol.
100, p. 490; Walter Sax, ,,Tatbestand” undRechtsgutsverletzung (II): Folgerungen aus
der Neubestimmung von Gehalt und Funktiondes ,,gesetzlichen Tatbestandes* und des
,Unrechtstatbestandes®, in Juristenzeitung, 1976, vol. 31, no. 14, p. 432.
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Hefendehl, 2002, pp. 28 ff.,
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Bernd J.A. Miissig, Schutz abstrakter Rechtsgiiter und abstrakterRechtsgiiterschutz: Zu
den materiellen Konstitutionskriterien sog: Universalrechtsgiiter und deren
normentheoretischem Fundament — am Beispiel der Rechtsgutsbestimmung fiir die §§

129, 129a und 324 StGB, Peter Lang, Frankfurt am Main, 1994, pp. 52 ff.; Marx, 1972,
pp. 68 ff.,
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27 See the views of Wolfgang Wohlers in “Rechtsgutstheorie und Deliktsstruktur”, in
Goltdammer ‘s Archiv fiir Strafrecht, 2002, pp. 15 ff.; Wolfgang Wohlers, “Die Tagung
aus der Perspektive eines Rechtsgutsskeptikers”, in Roland Hefendehl, Andrew von
Hirsch and Wolfgang Wohlers (eds.), Die Rechtsgutstheorie: Legitimationsbasis des
Strafrechts oder dogmatisches Glasperlenspiel?, Nomos, Baden-Baden, 2003, pp. 281
ff.; Andrew von Hirsch and Wolfgang Wohlers, “Rechtsgutstheorie und Deliktsstruktur
— zu den Kriterien fairer Zurechnung”, in Roland Hefendehl, Andrew von Hirsch and
Wolfgang Wohlers (eds.), Die Rechtsgutstheorie: Legitimationsbasis des Strafrechts
oder dogmatisches Glasperlenspiel?, Nomos, Baden-Baden, 2003, pp. 196 ff.; Gerhard
Seher, “Prinzipiengestiitzte Strafnormlegitimation und der Rechtsgutsbegriff”, in
Roland Hefendehl, Andrew von Hirsch and Wolfgang Wohlers (eds.), Die
Rechtsgutstheorie:Legitimationsbasis ~ des  Strafrechts  oder  dogmatisches
Glasperlenspiel?, Nomos, BadenBaden, 2003, pp. 39 ff.; Kurt Seelmann,
“Rechtsgutskonzept,  ,,Harm  Principle® und  Anerkennungsmodell  als
Strafwiirdigkeitskriterien”, in Roland Hefendehl, Andrew von Hirsch and Wolfgang
Wohlers (eds.), Die Rechtsgutstheorie: Legitimationsbasis desStrafrechts oder
dogmatisches Glasperlenspiel?, Nomos, Baden-Baden, 2003, pp. 262 ff., 267;
Wolfgang Frisch, “An den Grenzen des Strafrechts”, in Wilfried Kiiper and Jiirgen Welp
(eds.), Beitrdge zur Rechtswissenschaft: Festschrift fiir Walter Stree und Johannes
Wessels zum 70. Geburtstag, C.F. Miiller, Heidelberg, 1993, pp. 71 ff., 74 ff.; Hans-
Ullrich Paeffgen, “Betdubungsmittel-Strafrecht und der Bundesgerichtshof”, in Claus
Roxin and Gunter Widmaier (eds.), 50 Jahre Bundesgerichtshof: Festgabe aus der
Wissenschaft, Band 1V: Strafrecht, Strafprozefirecht, C.H. Beck, Miinchen, 2000, p. 702.
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28 BVerfGE 120, 224, in Neue Juristische Wochenschrift, 2008, p. 1137.
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ibid., pp. 1137 ff.; Wilfried Bottke, “Roma locuta causa finita? Abschied vom Gebot des
Rechtsgiiterschutzes?”, in Winfried Hassemer, Eberhard Kempf, Sergio Moccia and

Felix Dorr (eds.), In dubio pro libertate: Festschrift fiir Klaus Volk zum 65. Geburtstag,
C.H. Beck, Miinchen, 2009, pp.93 ff., 108 ff.,
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30 See Tatjana Hornle and Mordechai Kremnitzer, “Human dignity as a protected interest

in criminal law”, in Israel Law Review, 2011, vol. 44, no. 1, p. 144. See also Manfred
Heinrich, “Strafrecht als Rechtsgiiterschutz — ein Auslaufmodell? Zur
Unverbriichlichkeit des Rechtsgutsdogmas”, in Manfred Heinrich, Christian Jager, Hans
Achenbach, Knut Amelung, Wilfried Bottke, Bernhard Haffke, Bernd Schiinemann and
Jirgen Wolter (eds.), Strafrecht als Scientia Universalis, Festschrift fiir Claus Roxin
zum 80: Geburtstag am 15. Mai 2011, De Gruyter, Berlin, 2011, pp. 145 ff.,
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31 Mordechai Kremnitzer, “The World Community as an International Legislator in

Competition with National Legislators”, in Albin Eser and Otto Lagodny (eds.),
Principles and Procedures for a New Transnational Law, Max Planck Institute for
Foreign and International Criminal Law, Freiburg im Breisgau, 1992, pp. 339 ff.

VOV o= (Y2Y8) (L)) V9 o jless kS



058 Calem 3550 @i i I 5 S G g il S

35 s laolEsls cuSls ol wigs WoT OUasl asljw 5 s 5 (S ai>
s el b lie 53 Madlpn ola8 byl g5l e lagties g

Oy aslilul 53 ol onls # 52 el =l S )y s B o S|

e Ols S Mo 55 Slallsl ol 28l gl bl 4 ICC) Ml (5,48
S gtias o LS5 1y b Gaie sla Al o S LA 3 g5 opl b Ll (lls e
wmalr G5 e 2 & el @l ol paghe ol wl T Ml
) LT Ol g5 sas a5 o Slziy 5550 aw = T Sl by 5 Coal ko ¢ ol
b olgs w b il ol 4 ales T8 o Sl STIae KuK I S5 6 S o
s Pedlom Gsim wl o 4015 0T 5 i o Ml (sl (ulir &S
wralr (5 iS G ool 5o LHSGET Ml 6 a8 s oplpls LS
el el sl sla 2501 51 ol (g 53 105 e sb g0 iy 5 (Ml

Yo - ‘
o

Sl Gl gl caslolal axlys 4 ol l ol &S dy oo a4 ol ol

5 ke & Jlo 53 g50men Sl all @B B § g g0 cal 03k FGeee 5 b

32 Antonio Cassese, “The Rationale for International Criminal Justice”, in Antonio Cassese
(ed.), The Oxford Companion to International Criminal Justice, Oxford University
Press,2009, pp. 123 ff.

33 Rome Statute of the International Criminal Court, 17 July 1998, Preamble, para. 3 (‘ICC
Statute’) (http://www.legal-tools.org/doc/7b9af9/).

3 Gerhard Werle, Principles of International Criminal Law, T.M.C. Asser Press, The
Hague, 2005, pp. 27 ff.

35 Morten Bergsmo and Otto Triffterer, “Preamble”, in Otto Triffterer (ed.), Commentary
on the Rome Statute of the International Criminal Court: Observers’ Notes, Article by
Article, C.H. Beck Hart Nomos, Miinchen, 2nd edition, 2008, p. 8; M. Cherif Bassiouni,
“The Philosophy and Policy of International Criminal Justice”, in Lal Chand Vohrah,
Fausto Pocar, Yvonne Featherstone, Olivier Fourmy, Christine Graham, John Hocking
and Nicholas Robson (eds.), Man’s Inhumanity to Man: Essays on International Law in
Honour of Antonio Cassese, Martinus Nijhoff Publishers, The Hague, 2003, p. 65 ff.
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Reconciliation, Lexington Books, 2014, pp. 6-8.
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120 See supra Section 5.5.2.; compare Honoré, 2002, p. 80, see supra note 72.
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University Press, 2004.
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170 Preceded by the Declaration of Legal Principles Governing the Activities of States in
the Exploration and Use of Outer Space, UN Doc. A/RES/1962(XVIII), 13 December
1963 (https://www.legal-tools.org/doc/wxwrdy).
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171 Treaty on Principles Governing the Activities of States in the Exploration and Use of
OuterSpace, Including the Moon and Other Celestial Bodies, 610 U.N.T.S. 205, 10
October 1967, Article IX (https://www.legal-tools.org/doc/55930¢/).

172 See supra note 11.

W Jf.; wr
Eric Mese, “The ICTR and Reconciliation in Rwanda”, FICHL Policy Brief Series
No0.30 (2015), TOAEP, Brussels, 2015 (http://www.legal-tools.org/doc/7e3bae/); Mirko
Klarin,“The Elusive Reconciliation in the Former Yugoslavia: Role of the ICTY”,
FICHL Policy Brief Series No. 31 (2015), TOAEP, Brussels, 2015 (http://www.legal-
tools.org/doc/fc6e29/); David Re, “The Special Tribunal for Lebanon and National
Reconciliation”, FICHL Policy Brief Series No. 32 (2015), TOAEP, Brussels, 2015
(http://www .legal-tools.org/doc/5¢0e0d/); Chris Mahoney, “Sierra Leone: The Justice v.
Reconciliation Archetype?”’, FICHL Policy Brief Series No. 33 (2015), TOAEP,
Brussels, 2015 (http://www.legal-tools.org/doc/9b0eff/); Susan Lamb, “Reconciliation
v. Accountability: The Extraordinary Chambers of the Courts of Cambodia”, FICHL
Policy Brief Series No. 34 (2015), TOAEP, Brussels, 2015 (http:// www.legal-
tools.org/doc/af6132/); and William H. Wiley, “Societal Reconciliation, the Rule of Law
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and the Iraqi High Tribunal”, FICHL Policy Brief Series No. 35 (2015), TOAEP,
Brussels, 2015 (http://www.legal-tools.org/doc/f55ec3/)

174 Duff and Green, 2011.

175 Lord Mance, “International Law in the UK Supreme Court, Lord Mance gives lecture at
King’s College”, London, 13 February 2017, para. 5b
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178

179

el S VY Ml el o sls Ll s (as bl

Establishment of the International Tribunal for Prosecution of Persons Responsible for
Serious Violations of International Humanitarian Law Committed in the Territory of the
Former Yugoslavia Since 1991, UN Doc. S/RES/827 (1993), 25 May 1993
(http://www.legal-tools.org/doc/dc079b/).

The situation in Bosnia and Herzegovina, UN Doc. A/RES/51/203 (1997), 26 February
1997, preamble (N9776897) (https://www.legal-tools.org/doc/9yucdl); Necessity of
Trial of Persons Indicted by the International Tribunal for the Former Yugoslavia and
the International Criminal Tribunal for Rwanda, UN Doc. S/RES/1534 (2004), 26 March
2004, preamble (also referring to the ICTR) (‘Security Council Resolution 1534 (2004)’)
(http://www.legal-tools.org/doc/4e06ee/).
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See ICTY, Prosecutor v. Milosevi¢, Trial Chamber, Decision on Preliminary Motions,
8 November 2001, IT-99-37-PT, para. 7 (http://www.legal-tools.org/doc/f15771/);
ICTY, Prosecutor v. Karadzi¢, Trial Chamber, Decision on Appointment of Counsel
and Order on Further Trial Proceedings, 5 November 2009, 1T-95-5/18-T, para. 20
(http://www .legal-tools.org/doc/b4a2cb/); ICTY, Prosecutor v. Brdanin, Trial Chamber,
Decision on the Defence Objection to Intercept Evidence, 3 October 2003, IT-99-36-T,
para. 7 (http://www.legal-tools.org/doc/7efabt/).

ICTY, Prosecutor v. Erdemovié¢, Trial Chamber, Sentencing Judgement, 5 March 1998,
IT-96-22-This, para. 21 (http://www.legal-tools.org/doc/72fd40/).

Establishment of an International Tribunal for Rwanda and Adoption of the Statute of
the Tribunal, UN Doc. S/RES/955 (1994), 8 November 1994, preamble
(http://www legal-tools.org/doc/f5ef47/).

Increasing the Membership of the International Tribunal for the Former Yugoslavia and
the International Tribunal for Rwanda, UN Doc. S/RES/1329 (2000), 30 November
2000, preamble (http://www.legal-tools.org/doc/blb6cc/); Security Council Resolution
1534 (2004),
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18 ICTR, Prosecutor v. Rugambarara, Trial Chamber, Sentencing Judgement, 16
November 2007, ICTR-00-59-T, para. 11 (http://www.legal-tools.org/doc/37¢659/);
ICTR, Prosecutor v. Nzabirinda, Trial Chamber, Sentencing Judgement, 23 February
2007, ICTR-2001-77-T, para. 71 (http://www.legal-tools.org/doc/e6069d/); ICTR,
Prosecutor v. Rwamakuba, Trial Chamber, Decision on Appropriate Remedy, 31 January
2007, ICTR-98-44C-T, para. 78 (http://www.legal-tools.org/doc/7a8413/); ICTR,
Prosecutor v. Rwamakuba, Trial Chamber, Judgement, 20 September 2006, ICTR-98-
44C-T, para. 210 (http://www.legal-tools.org/doc/ b6ffa6/); ICTR, Prosecutor v.
Serugendo, Trial Chamber, Judgement and Sentence, 12 June 2006, ICTR-2005-84-1,
para. 31 (http://www.legal-tools.org/doc/a68054/); ICTR, Prosecutor v. Rwamakuba,
Trial Chamber, Decision on Prosecution Motion for Reconsideration or, in the
alternative, Certification to Appeal Chambers Decision Denying Request for
Adjournment, 29 September 2005, ICTR-98-44C-T, para. 28 (http://www.legal-
tools.org/doc/ 39e9e5/); ICTR, Prosecutor v. Rwamakuba, Trial Chamber, Decision on
Defence Motion for Stay of Proceedings, 3 June 2005, ICTR-98-44C-PT, para. 42
(http://www.legal-tools.org/ doc/b76164/); ICTR, Prosecutor v. Ndindabahizi, Trial
Chamber, Judgement and Sentence, 15 July 2004, ICTR-2001-71-I, para. 2
(http://www.legal-tools.org/doc/272b55/); ICTR, Prosecutor v. Ntagerura et al., Trial
Chamber, Judgement and Sentence, 25 February 2004, ICTR-99-46-T, para. 2
(http://www .legal-tools.org/doc/60036f/); ICTR, Prosecutor v. Kamuhanda, Trial
Chamber, Judgement and Sentence, 22 January 2004, ICTR-95-54A-T, paras. 2 and 753
(http://www.legal-tools.org/doc/4ac346/); ICTR, Prosecutor v. Nahimana etal., Trial
Chamber, Judgement and Sentence, 3 December 2003, ICTR-99-52-T, paras. 2 and 109
(http://www.legal-tools.org/doc/45b8b6/); ICTR, Prosecutor v. Kajelijeli, Trial
Chamber, Judgment and Sentence, 1 December 2003, ICTR-98-44A-T, para. 2
(http://www.legal-tools.org/doc/afa827/); ICTR, Prosecutor v. Semanza, Trial
Chamber, Judgement and Sentence, 15 May 2003, ICTR-97-20-T, para. 2
(http://www .legal-tools.org/doc/7e668a/); ICTR, Prosecutor v. Elizaphan and Gérard
Ntakirutimana, Trial Chamber, Judgement and Sentence, 21 February 2003, ICTR-96-
10 and ICTR-96-17-T, para. 2 (http://www.legal-tools.org/doc/9a9031/); ICTR,
Prosecutor v. Musema, Trial Chamber, Judgement and Sentence, 27 January 2000,
ICTR-96-13-T, para. 2 (http://www.legal-tools.org/doc/1fc6ed/); ICTR, Prosecutor v.
Rutaganda, Trial Chamber, Judgement and Sentence, 6 December 1999, ICTR-96-3-T,
para. 2 (http://www.legal-tools.org/doc/f0dbbb/); ICTR, Prosecutor v. Kambanda, Trial
Chamber, Judgement and Sentence, 4 September 1998, ICTR-97-23-S, para. 59
(http://www .legal-tools.org/doc/49a299/); ICTR, Prosecutor v. Akayesu, Trial
Chamber, Judgement, 2 September 1998, ICTR-96-4-T, para. 2 (http://www.legal-
tools.org/doc/b8d7bd/); ICTR, Prosecutor v. Kanyabashi, Trial Chamber, Decision on
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the Defence Motion on Jurisdiction, 18 June 1997, ICTR-96-15-T, para. 14
(http://www.legal-tools.org/doc/a65a6¢/).

185 Prosecutor v. Rugambarara, Sentencing Judgement, 2007, para. 11, see supra note 184.
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186 TICTR, Prosecutor v. Ntagerura et al., Trial Chamber, Separate Opinion of Judge Pavel
Dolenc, 25 February 2004, ICTR-99-46-T, para. 6 (http://www.legal-
tools.org/doc/d7f4cl/).

187 ICTR, Prosecutor v. Kayishema, Appeals Chamber, Judgment (Reasons), 1 June 2001,
ICTR-95-1-A, para. 58 (http://www.legal-tools.org/doc/9ea5t4/).

188 Ihid.
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189 Establishment of a Special Court for Sierra Leone, UN Doc. S/RES/1315 (2000), 14
August 2000, preamble (http://www.legal-tools.org/doc/958971/).
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(http://www.legal-tools.org/doc/aa0e20/).

SCSL, Prosecutor v. Fofana et al., Appeals Chamber, Judgment, Partially Dissenting
Opinion of Honourable Justice Renate Winter, 28 May 2008, SCSL-04-14-A, para. 94
(http://www.legal-tools.org/doc/b31512/).

SCSL, Prosecutor v. Sesay et al., Trial Chamber, Sentencing Judgement, Separate
Concurring and Partially Dissenting Opinion of Hon. Justice Benjamin Mutanga Itoe, 8
April 2009, SCSL-04-15-T, para. 66 (http://www.legal-tools.org/doc/f7fbfc/); SCSL,
Prosecutor v. Norman et al., Appeals Chamber, Decision on the Applications for a Stay
of Proceedings and Denial of Right to Appeal, 4 November 2003, SCSL-2003-08-PT,
SCSL-2003-07-PT, and  SCSL-2003-09-PT, para. 10 (http://www.legal-
tools.org/doc/fd7230/).

SCSL, Prosecutor v. Norman, Decision on Appeal by the Truth and Reconciliation
Commission for Sierra Leone (‘TRC’ or ‘The Commission’) and Chief Samuel Hinga
Norman JP against the Decision of His Lordship, Mr Justice Bankole Thompson

191

192

192
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Delivered on 30 October 2003 to Deny the TRC’s Request to Hold a Public Hearing
with Chief Samuel Hinga Norman JP, 28 November 2003, SCSL-2003-08-PT, paras.
34-35 (http://www.legal-tools.org/doc/8b821t/)
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195

SCSL, Prosecutor v. Norman, Decision on Appeal by the Truth and Reconciliation
Commission for Sierra Leone (‘TRC’ or ‘The Commission’) and Chief Samuel Hinga
Norman JP against the Decision of His Lordship, Mr Justice Bankole Thompson
Delivered on 30 October 2003 to Deny the TRC’s Request to Hold a Public Hearing
with Chief Samuel Hinga Norman JP, 28 November 2003, SCSL-2003-08-PT, paras.
34-35 (http://www.legal-tools.org/doc/8b82ft/)

Khmer Rouge trials, UN Doc. A/RES/57/228, 27 February 2003, preamble
(http://www.legal-tools.org/doc/c9de70/).

ECCC, Agreement between the United Nations and the Royal Government of Cambodia
Concerning the Prosecution under Cambodian Law of Crimes Committed during the

Period of Democratic Kampuchea, 6 June 2003, preamble (http://www.legal-
tools.org/doc/3a33d3/).

4 '\'iji.‘f axd Jle o515 4 o Lal sy W
ECCC, Prosecutor v. Ieng et al., Supreme Court Chamber, Decision on Immediate

Appeal against the Trial Chamber’s Order to Release the Accused IENG Thirith, 13
December 2011, 002/19-09-2007-ECCC TC/SC(09), para. 28 (http://www.legal-
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tools.org/doc/ca9bf0/); ECCC, Prosecutor v. Nuon et al., Supreme Court Chamber,
Decision on Immediate Appeals against Trial Chamber’s Second Decision on Severance
of Case 002, 25 November 2013, 002/19-09-2007-ECCC-TC/SC(28), para. 61
(http://www.legal-tools.org/doc/4e0818/); ECCC, Prosecutor v. Kaing, Supreme Court
Chamber, Decision on Guidelines for Reclassification of Documents on Case File, 26
July 2012, 001/18-07-2007-ECCC/SC, para. 5 (http://www.legal-tools.org/
doc/50d29d/). For references by the Trial Chamber, see ECCC, Prosecutor v. Nuon et
al., Trial Chamber, Final Decision on Witnesses, Experts and Civil Parties to be Heard
in Case 002/01, Opinion of Judges Silvia Cartwright and Jean-Marc Lavergne, 7 August
2014, 002/19-09-2007-ECCC/TC, para. 109 (http://www.legal-tools.org/doc/31e85d/).

ECCC, Prosecutor v. Kaing, Supreme Court Chamber, Appeal Judgement, 3 February
2012,001/18-07-2007-ECCC/SC, para. 655 (http://www.legal-tools.org/doc/681bad/).

STL, Prosecutor v. Ayyash et al., President of the STL, Order Pursuant to Rule 76(E),
18 August 2011, STL-11-01/I/PRES, para. 15 (http://www.legal-tools.org/doc/ab3021/).
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199 STL, Prosecutor v. Ayyash et al., Trial Chamber, Decision to Hold Trial In Absentia, 1
February 2012, STL-11-01/I/TC, para. 20 (http://www.legal-tools.org/doc/19¢391/).

200 iy, 2015, p. 156.
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201 Including Amin Maalouf, Disordered World: Setting a New Course for the Twenty-First
Century, Bloomsbury, New York, 2011, p. 184.

VY sl 4 ok gy oy SlS g a4 Sy T

203 Samir Kassir, Beirut, University of California Press, 2010, pp. 52-53; and ibid., fn. 102,
citing Paul Collinet, Histoire de I’Ecole de Droit de Beyrouth, Sirey, Paris, 1925, p. 149.
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United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an
International Criminal Court: Official Records, Volume II: Summary records of the
plenary meetings and of the meetings of the Committee of the Whole, UN Doc.
A/CONF.183/13(Vol. 1II), 4 December 2001, p. 71 (http://www.legal-tools.org/
doc/253396/).

Ibid., p. 73.

Ibid., p. 89.

Ibid., p. 119.
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208 1CJ, Application of the Convention on the Prevention and Punishment of the Crime of

Genocide (Croatia v. Serbia), Judgment, Merits, 3 February 2015 (http://www.legal-
tools.org/doc/ 1£2£59/).
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209 1CJ, Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (Croatia v. Serbia), Dissenting Opinion of Judge Cangado Trindade, 3
February 2015(http://www.legal-tools.org/doc/6ff19b/)

210 See Kofi Annan, Interventions: A Life in War and Peace, Penguin, 2012, pp. 70-73:
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ICC, Situation in the Central African Republic, Prosecutor v. Bemba, Trial Chamber,
Decision on Sentence pursuant to Article 76 of the Statute, 21 June 2016, ICC-01/05-
01-08-3399, para. 11 (http://www.legal-tools.org/doc/f4cl4e/); ICC, Situation in the
Republic of Mali, Prosecutor v. Al Mahdi, Trial Chamber, Judgment and Sentence, 27
September 2016, ICC-01/12-01/15-171, para. 67 (http://www.legal-tools.org/
doc/042397/).
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212 ICTY, Prosecutor v. Blagojevié¢ and Jokié, Trial Chamber, Judgement, 17 January 2005,
IT-02-60-T, para. 824 (http://www.legal-tools.org/doc/7483f2/); ICTY, Prosecutor v.
Obrenovic¢, Trial Chamber, Sentencing Judgement, 10 December 2003, 1T-02-60/2-S,
para. 53 (http://www.legal-tools.org/doc/3f6409/).

ICTY, Prosecutor v. Blagojevi¢ and Jokié, Trial Chamber, Judgement, 17 January 2005,
IT-02-60-T, para. 824 (http://www.legal-tools.org/doc/7483f2/); ICTY, Prosecutor v.
Obrenovi¢, Trial Chamber, Sentencing Judgement, 10 December 2003, IT-02-60/2-S,
para. 53 (http://www.legal-tools.org/doc/3t6409/)
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214 ICTY, Prosecutor v. Bralo, Appeals Chamber, Judgement on Sentencing Appeal, 2
April 2007, IT-95-17-A, para. 82 (http://www.legal-tools.org/doc/14a169/). See also
Prosecutor v. Obrenovi¢, Sentencing Judgement, 2003, para. 45, see supra note 213;
ICTY, Prosecutor v. Tadié, Trial Chamber, Sentencing Judgment, 11 November 1999,
IT-94-1-This-R117, para. 7  (http://www.legal-tools.org/doc/blcadd/); ICTY,
Prosecutor v. Delali¢, Trial Chamber, Judgement, 16 November 1998, IT-96-21-T, para.
1231 (http://www.legal-tools.org/doc/6b4a33/). See also ICTR, Kamuhanda v.
Prosecutor, Appeals Chamber, Judgement, 19 September 2005, ICTR-99-54A-A, para.
351 (http://www .legal-tools.org/doc/bd4762/).

215 ICTR, Prosecutor v. Seromba, Trial Chamber, Judgement, 13 December 2006, ICTR-
2001-66-1, para. 376 (http://www.legal-tools.org/doc/e0084d/); ICTR, Prosecutor v.
Muvunyi, Trial Chamber, Judgement and Sentence, 12 September 2006, ICTR-2000-
55A-T, para. 532(http://www.legal-tools.org/doc/fa02aa/); ICTR, Prosecutor v.
Bisengimana, Trial Chamber, Judgement and Sentence, 13 April 2006, ICTR-00-60-T,
para. 106 (http://www.legal-tools.org/doc/694dd8/); ICTR, Prosecutor v. Muhimana,
Trial Chamber, Judgement and Sentence, 28 April 2005, ICTR-95-1B-T, para. 588
(http://www.legal-tools.org/doc/87fe83/); Prosecutor v. Kamuhanda, Judgement and
Sentence, 2004, para. 754, see supra note 184; Prosecutor v. Kajelijeli, Judgment and
Sentence, 2003, paras. 944-45, see supra note 184; Prosecutor v. Semanza, Judgement
and Sentence, 2003, para. 554, see supra note 184; ICTR, Prosecutor v. Ruggiu, Trial
Chamber, Judgement and Sentence, 1 June 2000, ICTR-97-32-1, para. 32
(http://www .legal-tools.org/doc/486d43/); Prosecutor v. Musema, Judgement and
Sentence, 2000, para. 985, see supra note 184; Prosecutor v. Rutaganda, Judgement and
Sentence, 1999, para. 455, see supra note 184; ICTR, Prosecutor v. Kayishema and
Ruzindana, Trial Chamber, Sentence, 21 May 1999, ICTR-95-1-T, para. 1
(http://www .legal-tools.org/doc/1822e5/); ICTR, Prosecutor v. Serushago, Trial
Chamber, Sentence, 5 February 1999, ICTR-98-39-S, para. 19 (http://www.legal
tools.org/doc/e2dddb/); Prosecutor v. Kambanda, Juadgement and Sentence, 1998, para.
26, see supra note 184; ICTR, Prosecutorv. Akayesu, Trial Chamber, Sentence, 2
October 1998, ICTR-96-4-T, para. 18 (http://www.legal-tools.org/doc/fdbe2a/).

216 See ICTY, Prosecutor v. Perisié, Trial Chamber, Judgement, 6 September 2011, IT-04-
81-T, para. 1802 (http://www.legal-tools.org/doc/f3b23d/); ICTY, Prosecutor v.
Popovi¢ et al., Trial Chamber, Judgement, 10 June 2010, IT-05-88-T, para. 2140, tn.
6196 (http://www.legal-tools.org/doc/481867/); ICTY, Prosecutor v. Zelenovi¢, Trial
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Chamber, Sentencing Judgement, 4 April 2007, 1T-96-23/2-S, paras. 45, 48
(http://www.legal-tools.org/doc/2a9¢0b/); ICTY, Prosecutor v. Raji¢, Trial Chamber,
Sentencing Judgement, 8 May 2006, IT-95-12-S, para. 146 (http://www.legal-
tools.org/doc/b50857/); ICTY, Prosecutor v. Bralo, Trial Chamber, Sentencing
Judgement, 7 December 2005, IT-95-17-S, paras. 71-72 (http://www.legal-tools.org/
doc/e10281/); ICTY, Prosecutor v. Babi¢, Trial Chamber, Sentencing Judgement, 29
June 2004, IT-03-72-S, para. 68 (http://www.legal-tools.org/doc/1£575a/);ICTY,
Prosecutor v. Mrda, Trial Chamber, Sentencing Judgement, 31 March 2004, IT-02-59-
S, paras. 78-79 (http://www.legal-tools.org/doc/d61b0f/); ICTY, Prosecutor v. Jokic,
Trial Chamber, Sentencing Judgement, 18 March 2004, 1T-01-42/1-S, paras. 76-77
(http://www.legal-tools.org/doc/02d838/); ICTY, Prosecutor v. Cesi¢, Trial Chamber,
Sentencing Judgement, 11 March 2004, IT-95-10/1-S, paras. 28, 56-60
(http://www .legal-tools.org/doc/c86c07/); ICTY, Prosecutor v. Plavsic, Trial Chamber,
Sentencing Judgement, 27 February 2003, IT-00-39&40/1-S, paras. 75-81
(http://www.legal-tools.org/doc/f60082/); ICTY, Prosecutor v. Todorovi¢, Trial
Chamber, Sentencing Judgement, 31 July 2001, IT-95-9/1-S, para.91 (http://www.legal-
tools.org/doc/0cd4b3/); Prosecutor v. Erdemovié, Sentencing Judgement, 1998, para.
21, see supra note 181; ICTR, Prosecutor v. Bagaragaza, Sentencing Judgement, 17
November 2009, ICTR-05-86-S, para. 38 (http://www.legal-tools.org/doc/3d2d48/);
Prosecutor v. Rugambarara, Sentencing Judgement, 2007, paras. 33-35, see supra note
184; Prosecutor v. Nzabirinda, Sentencing Judgement, 2007, para. 71, see supra note
184; Prosecutor v. Serugendo, Judgement and Sentence, 2006, paras. 32, 52-59, 89,
seesupra note 184; Prosecutor v. Bisengimana, Judgement and Sentence, 2006, para.
126, see supra note 215; ICTR, Prosecutor v. Rutaganira, Trial Chamber, Judgement
and Sentence, 14 March 2005, ICTR-95-1C-T, para. 114 (http://www.legal-
tools.org/doc/cd2a81/); ICTR, Prosecutor v. Bizimungu et al., Trial Chamber, Judgement
and Sentence, 30 September 2011, ICTR-99-50-T, para. 2017 (http://www.legal-
tools.org/doc/7077fa/); SCSL, Prosecutor v. Sesay et al., Appeals Chamber, Judgment,
26 October 2009, SCSL-04-15-A, para. 1209 (http://www .legal tools.org/doc/133b48/);
SCSL, Prosecutor v. Fofana et al., Appeals Chamber, Judgment, 28 May 2008, SCSL-
04-14-A, para. 489 (http://www.legal-tools.org/doc/b31512/); Prosecutor v. Al Mahdi,
Judgment and Sentence, 2016, see supra note 211; ICC, Situation in the Democratic
Republic of the Congo, Prosecutor v. Katanga, Appeals Chamber, Decision on the
Review Concerning Reduction of Sentence of Mr Germain Katanga, 13 November 2015,
ICC-01/04-01/07-3615, para. 79 (http://www.legal-tools.org/doc/f36347/); ICC,
Situation in the Republic of Kenya, Prosecutor v. Kenyatta, Trial Chamber, Decision on
Defence Request for Conditional Excusal from Continuous Presence at Trial, Separate
Further Opinion of Judge Eboe-Osuji, 18 October 2013, ICC-01/09-02/11-830-Anx3-
Corr, paras. 42—43 (http://www.legal-tools.org/doc/7af472/).

ICTY, Prosecutor v. Blagojevi¢ and Joki¢, Appeals Chamber, Judgement, 9 May 2007,
IT-02-60-A, para. 330 (http://www.legal-tools.org/doc/c32768/).
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218 ICTY, Prosecutor v. Zelenovié¢, Appeals Chamber, Judgement on Sentencing Appeal,
31 October 2007, IT-96-23/2-A, para. 17 (http://www.legal-tools.org/doc/1¢7496/).

219 ICTY, Prosecutor v. Nikolié¢, Trial Chamber, Sentencing Judgment, 18 December 2003,
IT- 94-2-S, paras. 120-21 (http://www.legal-tools.org/doc/f8722c/).

220 prosecutor v. Ndindabahizi, Judgement and Sentence, 2004, para. 508(ii), see supra note
184; upheld on appeal: ICTR, Ndindabahizi v. Prosecutor, Appeals Chamber,
Judgement, 16 January 2007, ICTR-01-71-A, para. 134 (http://www.legal-
tools.org/doc/0f3219/). See also Prosecutor v. Muhimana, Judgement and Sentence,
2005, para. 604, see supra note 215.
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21 prosecutor v. Al Mahdi, Judgment and Sentence, 2016, para. 100, see supra note 211.
222 [bid., para. 104.
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223 ICC, Situation in the Republic of Cote d’Ivoire, Prosecutor v. Gbagbo, Pre-Trial
Chamber, Fourth decision on the review of Laurent Gbagbo’s detention pursuant to
Article 60(3) of the Rome Statute, 11 November 2013, ICC-02/11-01/11-558, para. 51
(http://www.legal-tools.org/doc/0d 1beby/).

224 ICTY, Prosecutor v. Krajisnik, President of the ICTY, Decision of the President on
Early Release of Mom¢cilo Krajisnik, 2 July 2013, IT-00-39-ES, paras. 26, 28
(http://www.legal-tools.org/doc/f12f5d/); ICTY, Prosecutor v. Haradinaj et al., Trial
Chamber, Decision on Ramush Haradinaj’s Motion for Provisional Release, 6 June
2005, IT-04-84-PT, para. 34(http://www.legal-tools.org/doc/50e888/). IRMCT,
Prosecutor v. Cesié, President of the Mechanism, Public Redacted Version of the 30
April 2014 Decision of the President on the Early Release of Ranko Cesié, 28 May 2014,
MICT-14-66-ES, paras. 23-25 (http://www.legal-tools.org/doc/cc45ad/). ICTR,
Prosecutor v. Rugambarara, Office of the President, Decision on the Early Release
Request of Juvénal Rugambarara, 8 February 2012, ICTR-00-59, paras. 9-10
(http://www.legal-tools.org/doc/a7ctee/). RSCSL, Prosecutor v. Fofana, Decision of the
President on Application for Conditional Early Release, 11 August 2014, SCSL-04-14-
ES-836, paras. 42-43 (http://www.legal-tools.org/doc/1027et/).

225 See also ECCC, Prosecutor v. Nuon et al., Trial Chamber, Case 002/01 Judgement, 7
August 2014, 002/19-09-2007/ECCC/TC, para. 1152  (http://www.legal-
tools.org/doc/4888de/).
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226 ICC, Situation in the Democratic Republic of the Congo, Prosecutor v. Lubanga, Trial
Chamber, Request Concerning the Feasibility of Applying Symbolic Collective
Reparations, 15 July 2016, ICC-01/04-01/06-3219, para. 8 (http://www.legal-
tools.org/doc/ba36b3/). See also ICC, Situation in Uganda, Prosecutor v. Ongwen, Pre-
Trial Chamber, Public redacted version of “Report of the Registry on the outreach
mission”, 9 April 2015, ICC-02/04-01/15-218-Conf-Exp, 18 December 2015, ICC-
02/04-01/15-218-Red, paras. 23, 25 (http://www.legal-tools.org/doc/bd5146/),
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221" Prosecutor v. Lubanga, Request Concerning the Feasibility of Applying Symbolic
Collective Reparations, 2016, paras. 11-12, see supra note 226.

228 ICC, Situation in the Democratic Republic of the Congo, Prosecutor v. Lubanga,
Appeals Chamber, Judgment on the Appeals against the “Decision Establishing the
Principles and Procedures to be Applied to Reparations” of 7 August 2012, 3 March
2015, ICC-01/04-01/ 06-3129, para. 215 (http://www.legal-tools.org/doc/c3fc9d/).
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229 Boister, 2012, see supra note 94.
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230 Among them, David Baragwanath, “Responding to Terrorism: Definition and Other
Actions”, in Chile Eboe-Osuji and Engobo Emeseh (eds.), Nigerian Yearbook of
International Law 2017, Springer, Cham, 2018, pp. 17-49.
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21 On threats to international peace and security caused by terrorist acts, UN Doc.
S/RES/2341 (2017), 13 February 2017 (https://www.legal-tools.org/doc/337129/).
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232 David Baragwanath “Exploration of Other International Fora for Legitimacy and
Enforceability”, in Wendy Miles (ed.), Dispute Resolution and Climate Change: The
Paris Agreement and Beyond, International Chamber of Commerce, Paris, 2017, chap.
17, pp. 103-10.

233 See, for instance, Karim Bahgat et al., Inequality and Armed Conflict: Evidence and
Data, Peace Research Institute Oslo (PRIO), 12 April 2017.

234 Bruno Simma, Daniel-Erasmus Khan, Georg Nolte and Andreas Paulus (eds.), The

Charter of the United Nations: A Commentary, 3rd edition, Oxford University Press,
2012.
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235

236
237
238

Rosalyn Higgins, “A Comment on the Current Health of Advisory Opinions From 50
years of the International Court of Justice: Essays in honour of Sir Robert Jennings”, in
Rosalyn Higgins, Themes and Theories: Selected Essays, Speeches, and Writings in
International Law, vol. 2, Oxford University Press, 2009, pp. 1043, 1047.

Ibid., p. 1050.

Ibid., p. 1052.

Security Council Report, The Rule of Law: Can the Security Council make better use of
the International Court of Justice, no. 5, 20 December 2016.
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Ibid., p. 9.

Baragwanath, 2018, see supra note 230.

Philippe Sands, “Climate Change and the Rule of Law: Adjudicating the Future in
International Law”, in Journal of Environmental Law, 2016, vol. 28, no. 1, pp. 19-35.
David Baragwanath, “The Periscope of Public International Law”, in Comparative Law
Journal of the Pacific, 2017, vol. 23, no. 1, p. 18, fn. 51; citing Georges Charpak,
Richard L. Garwin and Venance Journé, De Tchernobyl en Tchernobyls, Editions Odile
Jacob, Paris, 2005, p. 490.
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252 Tan Nish, “British-Japanese Dilemmas in South East Asia after 1945”, in Hugo Dobson
and Kosuge Nobiko (eds.), Japan and Britain at War and Peace, Routledge, Abingdon,
2009, p.80.

253 De Vattel, 1797, p. 437, see supra note 251.

254 Michel Foucault, Discipline and Punish: The Birth of the Prison, translated by Alan
Sheridan, Penguin, London, 1977, p. 73.

255 [Ibid., pp. 104-05; citing Cesare Beccaria, Traité des Délits et des Peines, Guillaumin,
Paris, 1856 (first published in 1764), p. 119, and Jean-Paul Marat, Plan de Législation
Criminelle, Neuchatel, 1780, p. 33.
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257 STL Statute, Article 15, see supra note 244.
258 Jbid., Article 16.

29 Ibid., Article 25.

260 Ibid., Article 8.

261 JIpid., Article 11.

262 Jpid., Article 12.

263 JIpid., Article 13.
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270 Antonio Cassese (ed.), The Oxford Companion to International Criminal Justice,
Oxford University Press, 2009, p. 438.
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for Judgment in the Cause, 29 March 2006, [2006] UKHL 16, [2007] 1 AC 136.

Ll 2238 O gen D3y o313 (g 31 p o 03,57 3505 0153 5054538 oMol Ol dns
Sl sy omor Wl esse3,8 )l Jedlin G 5115 b3 5355 p o Yol caxsd s 4 Sl il
W Ol 5 O gl el B glosl S 05l Ko

2711 See Shane Darcy, Judges, Law and War: The Judicial Development of International
Humanitarian Law, Cambridge University Press, 2014, p. 111.

YA+ o= (Y+Y9) (L)) ¥F o lek ST



el A G 53 indd 3l p s 6 ool > 25T 0

SAS B3 dheor 31 G s (LS (55luosly 0513 (Slocin) 3 458 4y ol e
g 4 3 e Mall
LS o Ol 0B e T o led a4 Cgs (35L 5 556 lsT J1s Ol sl
055 Sy 3l G S Al o ol ol Ol Shyl3 b Sloee 15 0T _aS b Sl yListl
o 4 15 Ol A 1y (ol Sl 056 5 355 or plonil DI aie
056 L 4y e g 4o 0.5 45 ol Comnyd> (Slo 1T B L5 o555 ol Lol kas o &) j7me
Slaanin ol 1S cal ol s sl Lyt Ol sl (5 g S ookih s
Samin 55d v.:)e.? 3 ET s 5 Slodas iE o LaS oK S S8
OV ladmin b 4 5 I gl jlow (slatonin | ol SKan 457 5,05 592 5 (55l
Al wleal s Ll 3
4 o ‘OJS‘VA (e A Pl b Lgw 3 9 Sull J'\.Ulr..':g- 5
— i Gl dledd Sb ol (JIs glaamiw 4l Ol ysls )&rﬁ}d))l&f}l{
S G L0k 5935 plb Sl (555,00 Oliomas Jows Lyl 5L LT oo o 3T
s glaate) 53 slodulh 4 4 el awys Malli wls o)y g
O glaacs Jia_ajc,.?):;.ll ool Ml ol REEY Lgf”oajz.ﬁf Srasn
Glalr glaasmin L1, 0T awlis il LT 5 Shae Oldizie 5 Ol ysls 4 (bl |
Sy emds 5 ke G gl Sslias e 5 idls Sl onls Koo

Y s,ls

272 Stephen Breyer, The Court and the World: American Law and the New Global Realities,
Alfred A. Knopf, New York, 2015.

273 See Martin Scheinin, Helle Krunke and Marina Aksenova (eds.), Judges as Guardians
of Constitutionalism and Human Rights, Edward Elgar, Cheltenham, 2016, passim.
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275 Aharon Barak, “On Judging”, in Scheinin, Krunke and Aksenova, 2016, supra note 273,
p. 47.

76 bid., p. 48.
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Measures”, in ibid., p. 165, fn. 5.

278 See supra text between notes 246 and 248.
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STL, The Prosecutor v. Ayyash, Appeals Chamber, Decision on Appeal by Counsel for
Mr Oneissi Against the Trial Chamber’s Decision on the Legality of the Transfer of Call
Data Records, 28 July 2015, STL-11-01/T/AC/AR126.9 (http://www.legal-
tools.org/doc/30049c¢/).
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Ronald J. Krotozynski Jr., Privacy Revisited: A Global Perspectiveon the Right to Be
Left Alone, Oxford University Press, 2016; as to European law, Isabella Buono and
Aaron Taylor, “Mass Surveillance in the CJEU: Forging a European Consensus”, in The
Cambridge Law Journal, 2017, vol. 76, no. 2, p. 250; as to common law States: the
United Kingdom (David Anderson, 4 Question of Trust: Report of the Investigative
PowersReview, June 2015; United Kingdom Supreme Court, R (Ingenious Media
Holdings plc v.Commissioners for Her Majesty’s Revenue and Customs, Judgment, 19
October 2016, [2016] UKSC 54, [2016] 1 WLR 4164, para. 17); Ireland (Ireland
Supreme Court, Damache v. DPP, Judgment, 23 February 2012, [2012] IESC 11); as to
civil law States: France (Conseil Constitutionnel, Décision no. 2015-713 DC, 23 July

2015); Lebanon (Decree Law no. 127/59, “Post and Telecommunications — Telephone
and Telex”, 12 June 1959).
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281 Cf. United States Supreme Court, Yamashita v. Styer, In re Yamashita, 4 February 1946,
327US. 1.

282 Cf. Barak, 2016, p. 31, see supra note 275.
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283 Nicolas Truong, “Edgar Morin et Christiane Taubira: «Pour une poétique des
civilisations»”, Le Monde, 29 July 2017, p. 26:

Christiane Taubira:
Si aujourd’hui nous nous interrogeons sur les chocs de civilisation et les
confrontations inévitables, c’est parce que ceux qui dirigent le monde le font selon
des logiques et des schémas qui conduisent plus volontiers a des belligérances qu’a
des disponibilités au dialogue. Le mot civilisation comprend celui de civilité. Or nos
civilisations trés armées et trés douées pour vendre des armes ont oubli¢ cette
dimension. [...] I’étre humain a besoin de transcendance, de penser qu’il n’est pas
que chair et muscles. Nous n’avons pas seulement besoin de tracer des courbes, mais
de repenser et de nous repenser dans le monde.
Edgar Morin:
Je suis avant tout un étre humain, mais je suis aussi un citoyen de la Terre, [...]
L’identité n’est pas monolithique ou monopoliste, elle est une et plurielle. Et il faut
nourrir cette multiplicité. [...]
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284 Sarah Bakewell, At the Existentialist Café: Freedom, Being, and Apricot Cocktails,
Vintage, 2017, p. 184.
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Morten Bergsmo, “On Legally Protected Interests in International Criminal Law”,

CILRAP Film, New Delhi, 26 August 2017 (https://www.cilrap.org/cilrap-film/170826-
bergsmo/)
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2 See also Morten Bergsmo, “On Legally Protected Interests in International Criminal
Law”, Indian Law Institute, New Delhi, 26 August 2017 (https://www.
cilrap.org/cilrapfilm/170826-bergsmo/).

3 Albin Eser, “The Principle of ‘Harm’ in the Concept of Crime: A Comparative Analysis
of the Criminally Protected Legal Interests”, in Duquesne University Legal Review,
1966, vol. 4, p. 345-417.
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4 Antonio Cassese, International Law in a Divided World, Clarendon, Oxford, 1986, p. 5.
5 Ibid.
¢ See Robert Cryer, “The Doctrinal Foundations of International Criminalization”, in

Mahmoud Cherif Bassiouni (ed.), International Criminal Law, Volume 1: Sources,
Subjects and Contents, 3rd edition, Martinus Nijhoff Publishers, Leiden, 2008, p. 113.

7 Maurice Cranston, Freedom: A New Analysis, 2nd edition, Longmans, London, 1954, p.
14.
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Declaration on the Granting of Independence to Colonial Countries and Peoples, UN
Doc.A/Res/1514(XV), 14 December 1960 (http:/www.legal-tools.org/doc/5de655/);
Declaration on Principles of International Law Concerning Friendly Relations and Co-
operation among States in Accordance with the Charter of the United Nations, UN Doc.
A/RES/2625(XXV), 24 October 1970 (http://www.legal-tools.org/doc/5039aa/).
International Court of Justice, Accordance with International Law of the Unilateral
Declaration of Independence in Respect of Kosovo (Request for Advisory Opinion),
Advisory Opinion, 22 July 2010, paras. 82, 83 (http://www.legal-tools.org/doc/5ac901/).
10 Hannah Arendt, The Origins of Totalitarianism, World Publishing, New York, 1958, p.
315.

"' Hannah Arendt, The Jew as Pariah: Jewish Identity and Politics in the Modern Age,
Grove Press, New York, 1978, p. 234.
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12 Ken Reshaur, “Concepts of Solidarity in the Political Theory of Hannah Arendt”, in
Canadian Journal of Political Science, 1992, vol. 25, no. 4, pp. 723-36.

Arendt, 1958, p. 16, see supra note 10.
Reshaur, 1992, see supra note 12.

15 International Criminal Court (‘ICC’), Rome Statute of the International Criminal Court,
17 July 1998, Article 8(3) (‘ICC Statute’) (http://www.legal-tools.org/doc/7b9af9/).
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Michael Bothe, “War Crimes”, in Antonio Cassese, Paola Gaeta and John R.W.D. Jones
(eds.), The Rome Statute of the International Criminal Court: A Commentary, Oxford
University Press, Oxford, 2002, pp. 423-424.

Mark Klamberg, “War Crimes”, in Mark Klamberg (ed.), Commentary on the Law of
the International Criminal Court, Torkel Opsahl Academic EPublisher, Brussels, 2017,
p. 117 (http://www.toaep.org/ps-pdf/29-klamberg).

Bothe, 2002, pp. 423-24, see supra note 16.

International Committee of the Red Cross, Yves Sandoz, Christophe Swinarski and
Bruno Zimmermann (eds.), Commentary on the Additional Protocols of 8 June 1977 to
the Geneva Conventions of 12 August 1949, Martinus Nijhoff Publishers, Geneva, 1987,
p. 1362, para 4500.

1bid., p. 1362, para. 4497.
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21 ICC, Situation in the Democratic Republic of the Congo, Appeals Chamber, Judgement
on the Prosecutor’s Application for Extraordinary Review of Pre-Trial Chamber I’s 31
March 2006 Decision Denying Leave to Appeal, 13 July 2006, ICC-01/04-168, para. 33
(http://www .legal-tools.org/doc/a60023/).
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ICC, Situation in the Republic of Kenya, The Prosecutor v. William Samoei Ruto and
Joshua Arap Sang, Trial Chamber V(a), Decision on Prosecutor’s Application for
Witness Summonses and resulting Request for State Party Cooperation, 17 April 2014,
ICC-01/09-01/11-1274-Corr2, paras. 63, 64 (http://www.legal-tools.org/doc/e28d64/).

Supreme Court of Appeal of South Africa, The Minister of Justice and Constitutional

Development and Others v. Southern African Litigation Centre, Judgement, 15 March
2016, [2016]ZASCA 17, Case No. 867/15, para. 54.
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24 Council of Europe (‘COE’), Convention on Laundering, Search, Seizure and

Confiscation of the Proceeds from Crime, 8 November 1990 (http://www.legal-
tools.org/doc/4e2269).

UN, Convention on the Prevention and Punishment of Crimes Against Internationally
Protected Persons, 14 December 1973 (http://www.legal-tools.org/doc/514b57)

COE, Criminal Law Convention on Corruption, 27 January 1999 (http://www.legal-
tools.org/doc/e67afc).

COE, Convention on the Protection of the Environment through Criminal Law, 4
November 1998 (http://www.legal-tools.org/doc/769535).
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2 COE, European Convention on the Non-Applicability of Statutory Limitation to

Crimesagainst Humanity and War Crimes, 25 January 1974 (http://www.legal-
tools.org/doc/ 302b1c).

2 African Union (‘AU’), Constitutive Act of the African Union, 11 July 2000
(http://www .legal-tools.org/doc/496299).
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30 AU, African Union Convention on Preventing and Combating Corruption, 11 July 2003
(http://www .legal-tools.org/doc/0470b1).
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32

One humanity: shared responsibility: Report of the Secretary-General for the World
Humanitarian Summit, UN Doc. A/70/709, 2 February 2016, para. 9 (http://www.legal-
tools.org/doc/df9245/)

1bid., paras. 15, 16.
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33 Strengthening and Coordinating United Nations Rule of Law Activities: Report of the

Secretary-General, UN Doc. A/65/318, 20 August 2010 (http://www.legal-
tools.org/doc/8c2134/).

Emile Durkheim, De la division du travail social, Presses Universitaires de France,
Paris, 1967, p. 204.

Antonio Cassese, “Gathering up the main threads”, in Antonio Cassese (ed.), Realizing

Utopia: The Future of International Law, Oxford University Press, Oxford, 2012, p.
650.
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36 TInstitute for Studies in Global Prosperity, “Conceptualising Oneness”, 24 November
2014 (working paper on file with the authors).

37 Mario Prost, The Concept of ‘unity’ in Public International Law, Hart Publishing,
Oxford, 2012.

3% Ibid., p. 11.
3 Ihid.
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40 [Ibid., p. 12 (emphasis added).
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41 Emile Durkheim, The Rules of Sociological Method, Steven Lukes ed., W.D. Hall trans.,
The Free Press, 1982 (1895), pp. 97-98.

42 Michel Foucault, Discipline and Punish: The Birth of the Prison, Alan Sheridan trans.,
Vintage Books, 1995.
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43 “Syria investigator del Ponte says enough evidence to convict Assad of war crimes:

SonntagsZeitung”, in Reuters, 13 August 2017.
4 T.S. Eliot, The Waste Land and other poems, Faber and Faber, London, 1999, p. 37.
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4 Philip Allott, “How to Make a Better World: Human Power and Human Weakness”,
FICHL Policy Brief Series No. 75 (2016), Torkel Opsahl Academic EPublisher,
Brussels, 2016, pp. 1-2 (http://www.toaep.org/pbs-pdf/75-allott).
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4 Chandogya Upanishad 6.8.7, qaar (‘Ta Tvam Asi’), also variously rendered as ‘Thou
art that’. As cited in Philip Allott, The Health of Nations: Society and Law beyond the
State, Cambridge University Press, 2004.

7 Ibid., p. 65.
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4 ICC, Situation in the Republic of Mali, The Prosecutor v. Ahmad Al Faqi Al Mahdi,
Trial Chamber VIII, Trial Hearing, Transcript, 22 August 2016, ICC-01/12-01/15-T-4-
Red-ENG, p. 13, lines 1417 (http://www.legal-tools.org/doc/14e68¢/).

30 Ibid., p. 13, lines 21-22; p. 14, lines 2-8.
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ICC, Situation in the Republic of Mali, The Prosecutor v. Ahmad Al Faqi Al Mahdi,
Three Judges of the Appeals Chambers Appointed for the Review concerning Reduction
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Faqi Al Mahdi, 25 November 2021, para. 44 and note 81.
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38 ICC, Elements of Crimes, 11 June 2010 (http://www.legal-tools.org/doc/3c0e2d).
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16 See Andrea Bianchi, International Law Theories: An Inquiry into Different Ways of

Thinking, Oxford University Press, New York, 2016, pp. 113-14.
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Veronica 1. Raffo, Chandra Lekha Sriram, Peter J. Spiro and Thomas J. Biersteker,
“International Law and International Politics: Old Divides, New Developments”, in
Veronica I. Raffo et al. (eds.), International Law and International Relations: Bridging
Theory and Practice, Routledge, Abingdon, 2007.

18 See Alexander Wendt, “Anarchy is What States Make of It: The Social Construction of
Power Politics”, in Journal of International Organisation, 1992, vol. 46, no. 2, p. 396
(cited in Bianchi, 2016, pp. 114-15, see supra note 16).

19 See Christian Briitsch and Dirk Lehmkuhl, “Introduction”, in Christian Briitsch and Dirk

Lehmkuhl (eds.), Law and Legalization in Transnational Relations, Routledge, Oxford,
2007, p. 1.
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24 See Donald Jackson, Michael Tolley and Mary Volcansek, “Introduction”, in Donald
Jackson, Michael Tolley and Mary Volcansek (eds.), Globalizing Justice: Critical
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State University of New York Press, Albany, 2010, p. 1.
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25 See Gordon E. Sherman, “Jus Gentium and International Law”, in American Journal of
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26 See Antdnio Augusto Cangado Trindade, International Law for Humankind: Towards a

New Jus Gentium, Martinus Nijhoff Publishers, 2010, pp. 291-92.
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Cosmopolitanism, and the Foundations of International Law, Cambridge University
Press, 2012, p. 6.
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Adam Bower, Norms Without the Great Powers: International Law and Changing
Social Standards in World Politics, Oxford University Press, 2017; Hans Lindhal, Fault

Lines of Globalization: Legal Order and the Politics of A-Legality, Oxford University
Press, 2013.
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32 See Sellers, 2012, p. 250, see supra note 30.

33 See the African Charter on Human and People’s Rights, adopted 27 June 1981, Articles
23(1), 24 and 27-29 (http://www.legal-tools.org/doc/f0db44/).

34 Ibid.
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Ali Mazrui, “Africa between Nationalism and Nationhood: A Political Survey”, in
Journal of Black Studies, 1982, vol. 13, no. 1, pp. 23-44.
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Oxford University Press, 2014, p. 133.
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CILRAP Film (https://www.cilrap.org/cilrap-film/170825-bergsmo/), and ‘On Legally
Protected Interests in International Criminal Law’, New Delhi, 26 August 2017,
CILRAP Film (https://www.cilrap.org/cilrap-film/170826-bergsmo/)),

f o S il S (51 (S5 on gk SIS0 5
(https://www.cilrap.org/events/170825-26-delhi/).
Ambos, 2015, p. 305, see supra note 1.
Santarelli, 2013, pp. 405-50, see supra note 14.

See, generally, Ugnius Trumpulis, “Individual Interests as a Foundation of Public
Interest”, in Socialiniy moksly studijos, 2010, vol. 2, no. 6, pp. 123-37.

4 Claus Roxin, Strafiecht: Allgemeiner Teil Band I, C.H. Beck, Munich, 1997, p. 15;
Iwona Seredytaka, Insider Trading and Criminal Law: Dangerous Liasons, Springer,
Berlin, 2011, p. 87.
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4 See Markus Dubber, The Promise of German Criminal Law: A Science of Crime and

Punishment, 2004, p. 31.
Roxin, 1997, p. 15, see supra note 44; Seredytaka, 2011, pp. 193-94, see supra note 44.
47 See Dubber, 2004, p. 27, see supra note 45.
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4 Santarelli, 2013, p. 405, see supra note 14.

9 Ibid., p. 408
0 Ibid., p. 413.
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52 See Giulio Battaglini and Robert Millar, “The Function of Private Defense in the
Repression of Crime”, in Journal of the American Institute of Criminal Law and
Criminology, 1911, vol. 2, no. 3, p. 372.

3 See Rome Statute of the International Criminal Court, 17 July 1998, in force 1 July 2001,
Articles 6-8 (http://www.legal-tools.org/doc/7b9af9/).

3 See Dubber and Hérnle, 2014, p. 131, see supra note 37.
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35 See Larry May and Zachary Hoskins, “Introduction”, in Larry May and Zachary Hoskins
(eds.), International Criminal Law and Philosophy, Cambridge University Press, 2009,
p. 2.

56 Ibid.
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Santiago Mir Puig, “Legal Goods Protected by the Law and Legal Goods Protected by
the Criminal Law as Limits to the State’s Power to Criminalize Conduct”, in New
Criminal Law Review, 2008, vol. 11, no. 3, pp. 409—18; John Knox, “Horizontal Human
Rights Law”, in American Journal of International Law, 2008, vol. 102, no. 1, pp. 1-
47.

38 See Gregory Shaffer, “International Law and Global Public Goods in a Legal Pluralist
World”, in European Journal of International Law, 2012, vol. 23, no. 3, pp. 692-93.
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3 NBC/TV, “An Interview with James Baldwin”, available on James Baldwin Project’s
web site.

% United Nations General Assembly, Universal Declaration of Human Rights, 10
December 1948, Article 1 (http://www.legal-tools.org/doc/de5d83/).

1 United Nations General Assembly, International Covenant on Civil and Political Rights,
adopted 19 December 1966 (‘ICCPR’) (http://www.legal-tools.org/doc/2838{3/);
United Nations General Assembly, International Covenant on Economic, Social and
Cultural Rights, adopted 16 December 1966 (‘ICESCR’) (http://www.legal-
tools.org/doc/06b87e/)
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62 T.H. White, The Once and Future King, Collins, Glasgow, 1958.

63 Stephen Chbosky, The Perks of Being a Wallflower, Simon & Schuster, New York,
1999.
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% Gwendolyn Brooks, Family Pictures, Broadside Lotus Press, Detroit, 1971.

% John Lennon, “Imagine”, in John Lennon (producer), Imagine, Ascot Sound Studios,
Berkshire, 1971.
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% See Santarelli, 2013, p. 419, see supra note 14.
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Chimere Arinze Obodo, “International Human Rights Law EnforcementChallenges in
21st Century Africa”, in Journal of Law, Policy and Globalization, 2014, vol.32, pp.
83-88.
See Ifeanyi A. Menkiti, “Person and Community in African Traditional Thought”, in
Richard A. Wright (ed.), African Philosophy: An Introduction, University Press of
America, 1984, p. 1.
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% See Kwasi Wiredu (ed.), 4 Companion to African Philosophy, Blackwell Publishing,
Oxford, 2004, p. 7.
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Kwame Appiah, “African Studies and The Concept of Knowledge”, in Bert Hamminga

(ed.), Knowledge Cultures: Comparative Western and African Epistemology, Rodopi,
New York, 2005, pp. 23-56.
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71 See Richard Bell, Understanding African Philosophy: A Cross-cultural Approach to
Classical and Contemporary Issues, Routledge, New York, 2002 p. 37.
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72 See Menkiti, 1984, p. 1, see supra note 68.
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Rose Ogbechie and Friday Osemenshan Anetor, “The Ethics of Aso-Ebi Culture in
Nigeria”, in Journal of Culture, Society and Development, 2015, vol. 8, pp. 27-34.
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5 See ibid., p. 27.

76 See Menkiti, 1984, p. 2, see supra note 68.
77 Ibid.

78 Ibid.

7 See Lorretta F.C. Ntoimo and Uche Isiugo-Abanihe, “Patriarchy and Singlehood
AmongWomen in Lagos, Nigeria”, in Journal of Family Issues, 2013, vol. 35, no. 14,
pp. 1-29.
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% Daniel Bell, “A Communitarian Critique of Authoritarianism: The Case of Singapore”,
in Political Theory, 1997, vol. 25, no. 1, pp. 6-32; Beng-Huat Chua, Communitarian
Ideology and Democracy in Singapore, Routledge, London, 1997.

% See Liu Qiang, “Core Culture Values and Beliefs of Singapore”
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See also, generally, Lai Lai Tung and M.A. Quaddus, “Cultural differences explaining
the differences in results in GSS: implications for the next decade”, in Decision Support
Systems, 2002, vol. 33, no. 2, pp. 177-99.

% Eva G.T. Green, Jean-Claude Deschamps and Dario P4ez, “Variation of Individualism
and Collectivism within and between 20 Countries: A Typological Analysis”, in Journal
of Cross-Cultural Psychology, 2005, vol. 36, no. 3, pp. 321-39.

97 See “Singapore expands its paternalistic policy on race: The president will now be
chosen partly on racial criteria”, in The Economist, 15 December 2016.
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104 ACHPR, Article 27, see supra note 33.
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110 Seredynska, 2011, p. 194, see supra note 44.
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113 John McGinnis and Ilya Somin, “Should International Law Be Part of Our Law?”, in
Stanford Law Review, 2007, vol. 59, no. 5, pp. 1175-1247.
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115 James Crawford, Brownlie’s Principles of Public International Law, 8th edition, Oxford
University Press, 2012, p. 18.
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17" See Emmanuel Igunza, “African Union backs mass withdrawal from ICC”, BBC News,
1 February 2017.
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S. Radhakrishnan (ed., trans.), The Principal Upanisads, Gregory, Allen and Unwin
Ltd., London, 1968, and Nikhilananda, 1949, 1952, 1956 and 1959, see supra note 4.

5 Swami Nikhilananda (ed., trans.), The Bhagavad Gita Translated from the Sanskrit, with
Notes, Comments and Introductions, Ramakrishna Vivekananda Centre, New York,
1944 (‘The Gita’).
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Markus Dirk Dubber, “Theories of Crime and Punishment in German Criminal Law”,
in The American Journal of Comparative Law, 2005, vol. 53, no. 3, pp. 679-707.

S 4w 5l (B sl S5 e pgde o)Ly
Sl 0 (s %5 55 & S wrettsgoder s 5 o5y 4 g0 Sl
Trygve Knudsen and AIf Sommerfelt (eds.), Norsk Riksmdlsordbok, vol. III,
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8 Morten Bergsmo, “On Legally Protected Interests in International Criminal Law”,
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Philosophical Foundations of International Criminal Law: Its Intellectual Roots, Related
Limits and Potential, New Delhi, 26 August 2017 (https://www.cilrap.org/cilrap-
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Practice in the Search for Justice and Peace”, in Australian Year Book of International
Law, 2009, vol. 28, pp. 57-89.
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304, see supra note 10.
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September 2007, Working Paper No. 07-42, p. 23.
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Towards a Consistent Theory of ICL”, in Criminal Law and Philosophy, 2015, vol. 9,
no. 2, pp. 301-29.
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Nijhoff Publishers, 2014; Martti Koskenniemi, The Gentle Civilizer of Nations: The Rise
and Fall of International Law 1870-1960, Cambridge University Press, 2001; Martti
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10 John R. Searle, The Construction of Social Reality, Free Press, 1995, pp. 3-5,
distinguishing between ‘brute’ facts and ‘institutional’ facts.

" Ibid., pp. 12-13.

See, generally, Sherry B. Ortner, Anthropology and Social Theory: Culture, Power, and

the Acting Subject, Duke University Press, 2006, pp. 1-18.

13 Karlberg, 2004, p. 4,
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from Entry to the Slave Trade In and Around the Abolition Movement”, in American
Journal of Sociology, 2016, vol. 122, no. 3, pp. 755-97.
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Peters (eds.), The Oxford Handbook of the History of International Law, Oxford
University Press, 2012, pp. 890-916.

ol il 68 58 51 ey Wans codoete SYLT s (o515 ‘_;Lauijii 3635 6o ot olre 6yl L oLy
s S s e Bsi 31 (S 5lnp s e
Eduardo Bonilla-Silva, Racism without Racists: Color-Blind Racism and the Persistence
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Sloterdijk, Critique of Cynical Reason, University of Minnesota Press, 1988)
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Albert Hirschman, The Rhetoric of Reaction: Perversity, Futility, Jeopardy, Harvard
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Immi Tallgren, “The Sensibility and Sense of International Criminal Law”, in European
Journal of International Law, 2002, vol. 13, no. 3, pp. 565-67; Mark A. Drumbl,
Atrocity, Punishment, and International Law, Cambridge University Press, 2007, pp. 8,
24, 123-24; Mark Osiel, “The Banality of Good: Aligning Incentives against Mass
Atrocity”, in Columbia Law Review, 2005, vol. 105, no. 6, p. 1753; Darryl Robinson,
“The Identity Crisis of International Criminal Law”, in Leiden Journal of International
Law, 2008, vol. 21, no. 4, pp. 925-63.
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Catharine MacKinnon, “Feminism, Marxism, Method, and the State: Toward Feminist
Jurisprudence”, in Signs, 1983, vol. 8, no. 4, pp. 636, 644-45, and Anne Orford,
“Contesting Globalization: A Feminist Perspective on the Future of Human Rights”, in
Transnational Law and Contemporary Problems, 1998, vol. 8, p. 195.
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Antony Anghie, “Finding the peripheries: sovereignty and colonialism in nineteenth-
century international law”, in Harvard International Law Journal, 1999, vol. 40, no. 1,
pp. 1-71; Antony Anghie, Imperialism, Sovereignty and the Making of International
Law, Cambridge University Press, 2005; Bhupinder Singh Chimni, “Third World
Approaches to International Law: A Manifesto”, International Community Law Review,
vol. 8, no. 1, 2006, 3-27. See also Morten Bergsmo, Wolfgang Kaleck and Kyaw Yin
Hlaing (eds.), Colonial Wrongs and Access to International Law, Torkel Opsahl
Academic EPublisher, Brussels, 2020 (http://www.toaep.org/ps-pdf/40-bergsmo-
kaleck-kyaw).
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Michel Foucault, “Two Lectures”, in Michael Kelly (ed.), Critique and Power:
Recasting the Foucault/Habermas Debate, MIT Press, 1994, p. 34.
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Michel Foucault, “Nietzsche, Genealogy, History”, in Donald F. Bouchard (ed.),

Language, Counter-Memory, Practice: Selected FEssays and Interviews, Cornel
University Press, 1977, pp. 150-151.
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Drucilla Cornell, The Philosophy of the Limit, New York and London, 1992, p.166. Cf.
Anthony Giddens, New Rules of Sociological Method, Stanford University Press, 1993,
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Philip Allott, Eutopia: New Philosophy and New Law for a Troubled World, Edward
Elgar Publishing, 2016, pp. 3—6. See also Jiirgen Habermas, The Divided West, Ciaran
Cronin ed. and trans., Wiley, 2006, p. 117:
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22 Jean-Frangois Lyotard, La Condition Postmoderne: Rapport sur le Savoir, Les Editions
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Condition: A Report on Knowledge, Geoff Bennington and Brian Massumi trans.,
University of Minnesota Press, 1984, pp. xxiv, 81-82.

Christopher Norris, Deconstruction: Theory and Practice, 3rd edition, Routledge, 2002,
p. 165.
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Bianchi, 2016, see supra note 7; Jutta Brunnée and Stephen J. Toope, “Constructivism
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Perspectives on International Law and International Relations: The State of the Art,
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Torkel Opsahl Academic EPublisher, Brussels, 2018 (http://www.toaep.org/ps-pdf/34-
bergsmo-buis), p. 11:

Yy u.ﬁ_ (Y'Y?) (6»&)\9) A4 O)La.:;' g_)h'f



el 5,8 s 55 (S 5 S )l A

(ol s S 3 55 Ct?)iwoliit?,g L el a8 Ol Juad oyl

el (5 AT s wion 53 bo Sl 25 § game obins 5L Ol s BT o 15
O ol s ol 53 Sl (6kms 31 033 ol il 35 0T LY i Lag
aalwlal 685 oS Lol g 3b30 (l (sn (g 23 b Cnl s 4 LS e gl
obi;uu,,uf;\r\,,g\p1,«5?,@»>L.xﬁrﬁﬁuﬁgmws,a;o\ﬁ
Sluo sl 53 0T (b @l M3 ol 3 S ppgie p i Ly
S —0ke ).0T ilwosly (sl Juol oSSl 53 5608 o Ll oS olazl s ST
(Ml (5,48 Sle 53 35 1B Ole odaTdudy a8 am Lgm oy 1 aslsl s
S35y IS 68 a4 Moy amele S gn 5 elar] slasly Slaos,lS

J}J»Lsﬂ

Il S A Ol 2b ¢ Slp Pl oDl 5o (S LS FA

el ol S daliwlol ax Loy )3 T Ly Ml (6,28 Olgs |

ocki g bl sla 3551 o)l 53 IVl 5 0kl onlie 31 (g3l (6 Ky 43 il gn (sl 3L, S
c_}tﬂ,guﬁfﬁuqswﬁt;@w,\?;u)ﬂpﬂ“,ut):@;,;p,_y_\.,uu,é,q
A5 5 S S 4 F 0k bl o e 0T3S s Ml (5 ST Bk & iy 6
oo g asinh o b phe Ol 5 OBl 31 (5 5lom (510 1S o L 55 1y Calline o6t
Sl s ¢ Jalge o8 bl ol 4 b cdizas et 5 Coanl o baats il (s 355 (553450
Sl g5 4 S r S iy BT sl ST Bl b S e ey 3 4 35
O L aaky L1 oS ol l IVl ol il g5 adeed [ ] g on Iln 5 g (ST 0 5y SDMas oS
Wl S o o3linal 35 mblie & Oy Sy e 3 s (61 gl (sloata il 51 ) RCESERTINY
L, Jo 2 laaz Ll s

Judith Goldstein and Robert O. Keohane, “Ideas and Foreign Policy: An Analytical

Framework”, in Judith Goldstein and Robert O. Keohane (eds.), Ideas and Foreign

Policy: Beliefs, Institutions, and Political Change, Cornell University Press, Ithaca,
1993, p. 4.
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Otto Triffterer, Morten Bergsmo and Kai Ambos, “Preamble”, in Otto Triffterer and Kai

Ambos (eds.), The Rome Statute of the International Criminal Court: A Commentary,
3rd edition, C.H. Beck, 2016, p. 5, at mn. 6.
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28 Vienna Convention on the Law of Treaties, 23 May 1969, Article 31 (http://www.legal-
tools.org/doc/6bfcd4/). See also Triffterer, Bergsmo and Ambos, 2016, pp. 45, at mns.
4-5, see supra note 27.
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2 International Law Commission, Third report on crimes against humanity, by Sean D.
Murphy, Special Rapporteur, UN Doc. A/CN.4/704, 23 January 2017, para. 298,
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(http://www .legal-tools.org/doc/45aef6/).
Triffterer, Bergsmo and Ambos, 2016, at mn. 4, see supra note 27.
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Hans J. Morgenthau, and Kenneth W. Thompson, Politics Among Nations: The Struggle
for Power and Peace, Knopf, New York, 1985, pp. 31-33:
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Cf. Payam Akhavan, In Search of a Better World: A Human Rights Odyssey, House of
Anansi Press, 2017, pp. 151-153:
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Kristen Monroe, The Heart of Altruism: Perceptions of a Common Humanity, Princeton
University Press, 1996, p. 2006,
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Michael Karlberg, “Reframing Public Discourses for Peace and Justice”, in Karina

Korostelina (ed.), Forming a Culture of Peace, Palgrave Macmillan, New York, 2012,
pp- 24-32.
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Triffterer, Bergsmo and Ambos, 2016, at mn. 7, see supra note 27,
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Kemal Baslar, The Concept of the Common Heritage of Mankind in International Law,

Martinus Nijhoff Publishers, 1998, pp. 1-7.

3 David Wiggins, Ethics: Twelve Lectures on the Philosophy of Morality, Harvard

University Press, 2009, p. 355,
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Karlberg, 2004, pp. 133-34, see supra note 4,
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the Independent Commission on Disarmament and Security Issues, Pan Books, 1982;
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International Commission on Intervention and State Sovereignty, The Responsibility to
Protect: Report of the International Commission on Intervention and State Sovereignty,
International Development Research Centre, 2001, para. 2.14.
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Luke Glanville, “The antecedents of ‘sovereignty as responsibility
Journal of International Relations, 2011, vol. 17, no. 2, pp. 233-55.
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Israeli Supreme Court, Attorney-General of the Government of Israel v. Eichmann,
Judgment, 29 May 1962, 36 ILR 277, para. 12 (http://www.legal-tools.org/doc/f204ef/).
David J. Luban, “A Theory of Crimes Against Humanity”, in Yale Journal of
International Law, 2004, vol. 29, no. 1, pp. 86-91,
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ibid., p. 114; Hanna Arendt, Eichmann in Jerusalem: A Report on the Banality of Evil,
revised and enlarged edition, Viking Press, New York, 1965, pp. 268—69. See also Martti
Koskenniemi, “Constitutionalism as Mindset: Reflections on Kantian Themes About
International Law and Globalization”, Theoretical Inquiries in Law, 2007, vol. §, no. 1,
p. 35;
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37 See Oscar Schachter, “Human Dignity as a Normative Concept”, in American Journal

of International Law, 1983, vol. 77, no. 4, pp. 848-54; Kai Ambos, “Punishment without

a Sovereign? The [us Puniendi Issue of International Criminal Law: A First Contribution

towards a Consistent Theory of International Criminal Law”, in Oxford Journal of Legal
Studies, 2013, vol. 33, no. 2, pp. 304-14,
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3% ICTY, Prosecutor v. Furundzija, Trial Chamber, Judgment, 10 December 1998, 1T-95-
17/1-T, para. 183  (“Furundzija  Trial  Judgment”)  (http:/www.legal-
tools.org/doc/e6081b/); ICTR, Prosecutor v. Muhimana, Trial Chamber, Judgment and
Sentence, 28 April 2005, ICTR-95-1B-T, para. 539 (http://www.legal-
tools.org/doc/87fe83/). See also ICTY, Prosecutor v. Tadi¢, Appeals Chamber, Decision
on the Defence Motion for Interlocutory Appeal on Jurisdiction, 2 October 1995, IT-94-
1-A, para. 59 (http://www.legal-tools.org/doc/866e17/). See also Akhavan, 2017, pp.
274-78, see supra note 31,
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Margaret DeGuzman, Shocking the Conscience of Humanity: Gravity and the
Legitimacy of International Criminal Law, Oxford University Press, 2020, pp. 87 et seq.
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in “Crimen Sine Lege: Judicial Lawmaking at the Intersection of Law & Morals”, 97

Georgetown L. J. 119 (2008), p. 133. See also Triffterer, Bergsmo and Ambos, 2016, at
mn. 8, see supra note 27,
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Cf. Antony Duff, “Authority and Responsibility in International Criminal Law”, in
Samantha Besson and John Tasioulas (eds.), The Philosophy of International Law,
Oxford University Press, 2010, pp. 597-602,
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Carl Schmitt, Der Begriff des Politischen, Duncker & Humblot, Berlin, 1932, translated
to English in Carl Schmitt, The Conception of the Political, George Schwab trans.,
Rutgers University Press, 1976, p. 54:
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Edward Hallett Carr, in Michael Cox (ed.), The Twenty Years’ Crisis, 1919-1939: An
Introduction to the Study of International Relations, Palgrave, 2001 (1939):
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Prosper Weil, “Towards Relative Normativity in International Law?”, in American
Journal of International Law, 1983, vol. 77, no. 3, p. 441:
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4 Martti Koskenniemi, “Projects of World Community”, in Antonio Cassese (ed.),

Realizing Utopia: The Future of International Law, Oxford University Press, 2012, pp.
9-10; David Kennedy, “International Human Rights Movement: Part of the Problem?”,
in Harvard Human Rights Journal, 2002, vol. 15, pp. 101-26 (‘Kennedy, 2002a’);
David Kennedy, “The international human rights regime: still part of the problem?”, in
Rob Dickinson, Elena Katselli, Colin Murray and Ole W. Pedersen (eds.), Examining
Critical Perspectives on Human Rights, Cambridge University Press, 2012, pp. 25-27,
31 (‘Kennedy, 2002b’). See also Carlo Focarelli, International law as Social Construct:
The Struggle for Global Justice, Oxford University Press, 2012, pp. 380-81,
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Friedrich Nietzsche, in Rolf-Peter Horstmann and Judith Norman (eds.), Beyond Good
and Evil: Prelude to a Philosophy of the Future, Cambridge University Press, 2002
(1886), p. 5

Jens Bartelson, Visions of World Community, Cambridge University Press, 2009, pp. 1—
3. See more generally Nagel, see supra note 21.

Martti Koskenniemi, To the Uttermost Parts of the Earth: Legal Imagination and
International Power 1300-1870, Cambridge University Press, 2021, p. 949.
Koskenniemi, 2012, p. 11, see supra note 42.
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Koskenniemi, 2001, pp. 494-509, see supra note 7. See also David Kennedy, “One,

Two, Three, Many Legal Orders: Legal Pluralism and the Cosmopolitan Dream”, in New
York University. Review of Law & Social Change, 2007, vol. 31, no. 3, pp. 641-59.
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Tallgren, 2002, p. 562, see supra note 16.
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ICTY, Prosecutor v. Brdanin, Trial Chamber, Decision on the Defence “Objection To
Intercept Evidence”, 3 October 2003, IT-99-36-T, paras. 61-62 (‘Brdanin Decision on
Intercept Evidence”) (http://www.legal-tools.org/doc/7efabf/), citing the approach of the
ICTY Appeals Chamber in Prosecutor v. Nikoli¢, Decision on Interlocutory Appeal
Concerning Legality of Arrest, see supra note 59. See also ICTY, Prosecutor v.
Karadzié, Trial Chamber, Decision on the Accused’s Motion to Exclude Intercepted
Conversations, 30 September 2010, IT-95-5/18-T, para. 7 (http://www.legal-
tools.org/doc/b6b12b/); ICTY, Prosecutor v. Haraqija and Morina, Trial Chamber,
Decision on Morina and Haraqija Second Request for a Declaration of Inadmissibility
and Exclusion of Evidence, 27 November 2008, IT-04-84-R77.4, para. 12 (‘Decision on
Morina and Haraqija Request’) (http://www.legal-tools.org/doc/83862d/); ICTY,
Prosecutor v. Blagojevi¢ and Joki¢, Trial Chamber, Decision on the Admission into
Evidence of Intercept-Related Materials, 18 December 2003, IT-02-60-T, para. 15
(http://www.legal-tools.org/doc/646db6/); ICTY, Prosecutor v. Brdanin and Tali¢, Trial
Chamber, Order on the Standards Governing the Admission of Evidence, 15 February
2002, 1IT-99-36-T, para. 11 (http://www.legal-tools.org/doc/005043/); ICTY,
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Prosecutor v. Kordi¢ and Cerkez, Trial Chamber, Transcript, 2 February 2000, IT-95-
14/2-T, at p. 13694 (http://www.legal-tools.org/doc/298d4d/); ICTY, Prosecutor v.
Delali¢ et al., Trial Chamber, Decision on the Motion of the Prosecution for the
Admissibility of Evidence, 19 January 1998, 1T-96-21-T, para. 16 (http://www.legal-
tools.org/doc/51dec6/).

1bid., para. 55; Decision on Morina and Haraqija Request, para. 15, see supra note 60;
ICTY, Prosecutor v. Naletili¢c and Martinovi¢, Appeals Judgement, 3 May 2006, IT-98-
34-A, para. 238 (http://www.legal-tools.org/doc/94b2£8/); ICTY, Prosecutor v. Delali¢
et al., Trial Chamber, Decision on The Tendering of Prosecution Exhibits 104-108, 9
February 1998, IT-96-21-T, para. 20 (http://www.legal-tools.org/doc/a26¢99/). See also
Brdanin Decision on Intercept Evidence, paras. 56 and 61, see supra note 58; ICC,
Situation in the Democratic Republic of the Congo, Prosecutor v. Lubanga, Pre-Trial
Chamber, Decision on the Confirmation of the Charges, 29 January 2007, ICC-01/04-
01/06-803-tEN, paras. 61, 84 (http://www.legal-tools.org/doc/b7ac4f/); ICC, Situation
in the Central African Republic, Prosecutor v. Bemba et al., Appeals Chamber,
Judgment on the appeals of Mr Jean-Pierre Bemba Gombo, Mr Aimé Kilolo Musamba,
Mr Jean-Jacques Mangenda Kabongo, Mr Fid¢le Babala Wandu and Mr Narcisse Arido
against the decision of Trial Chamber VII entitled “Judgment pursuant to Article74 of
the Statute”, 8 March 2018, ICC-01/05-01/13-2275-Red, para. 280 et seq.
(http://www.legal-tools.org/doc/56¢fc0/).
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Affirmation of the Principles of International Law Recognized by the Charter of the
Niirnberg Tribunal, UN Doc. A/RES/95(1), 11 December 1946 (http://www.legal-
tools.org/doc/bb7761/); Formulation of the principles recognized in the Charter of the
Niirnberg Tribunal and in the judgment of the Tribunal, UN Doc. A/RES/177(1l), 21
November 1947 (http://www.legal-tools.org/doc/57a28a/). See also Draft Code of
Offences Against the Peace and Security of Mankind — Report by J. Spiropoulos, Special
Rapporteur, UN Doc. A/CN.4/25, 26 April 1950, paras. 35-36 (http://www.legal-
tools.org/doc/3d7c4d/); Report of the International Law Commission covering its
second session, 5 June - 29 July 1950, UN Doc. A/1316, 29 July 1950, para. 149
(http://www.legal-tools.org/doc/be570a/).

Secretary-General’s Oral Supplementary Report to the General Assembly, UN Doc.
A/65/Add.1, 24 October 1946 (http://www.legal-tools.org/doc/ecealb/).
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Gerry Simpson, Great Powers and Outlaw States: Unequal Sovereigns in the
International Legal Order, Cambridge University Press, 2009, pp. 5661,
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Oxford University Press, 2018, pp. 103—107. Cf. Mégret, 2015, p. 90, see supra note 73:
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collapses: Changed worldview and social reconstruction in a traumatized community”,
in European Journal of Psychotraumatology, 2014, vol. 5, p. 5.

See Mirjan Damaska, “What is the Point of International Criminal Justice?”, in Chicago-
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Drumbl, 2007, pp. 39-41 and 197-204, see supra note 16; Kennedy, 2002a, pp. 109—
10, see supra note 42; Kennedy, 2002b, p. 25, see supra note 42.

Arendt, 1965, see supra note 36; Martti Koskenniemi, “Beyond Impunity and Show
Trials”, in Max Plank Yearbook of United Nations Law, 2002, vol. 6, pp. 1-35.
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104 See, generally, Rod Rastan, “Can the ICC function without State compliance?”, in
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International Criminal Court, Edward Elgar, 2020, pp. 147-179.
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ICC, Situation in the Republic of Kenya, Prosecutor v. Kenyatta, Trial Chamber,
Decision on the Prosecution’s revised co-operation request, 29 July 2014, ICC-01/09-
02/11-937, para. 47 (http://www.legal-tools.org/doc/9e7a87/); ICC, Situation in the
Republic of Kenya, Prosecutor v. Kenyatta, Trial Chamber, Second decision on
Prosecution’s application for a finding of non-compliance under Article 87(7) of the
Statute, 19 September 2016, ICC-01/09-02/11-1037, paras. 16-22 (http://www.legal-
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For discussion, see Goran Sluiter, “Enforcing Cooperation: Did the Drafters Approach
it the Wrong Way?”, in Journal of International Criminal Justice, 2018, vol. 16, no. 2,
pp- 383-402.

See Rastan, 2020, pp. 156—157 and 172—-175, see supra note 104.
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Achievement”, in UCLA Journal of International Law and Foreign Affairs, 2009, vol.
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Bruce Broombhall, International Justice and the International Criminal Court: Between
Sovereignty and the Rule of Law, Oxford University Press, 2003, p. 60; Rod Rastan,
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Goran Sluiter (eds.), The Emerging Practice of the International Criminal Court,
Martinus Nijhoff Publishers, 2008, pp. 165-169.
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76; John Austin, The Province of Jurisprudence Determined, John Murry, London,
1832, p. 201; Hans Kelsen, Principles of Public International Law (1952), pp. 417-18;
H.L.A. Hart, The Concept of Law, 2nd edition, Oxford University Press, 1994, p. 214;
George F. Kennan, American Diplomacy 1900-1950, University of Chicago Press,
1985, pp. 95-103. Cf. Ambos, 2013, pp. 300-04, see supra note 37,
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114 Koskenniemi, 2012, p. 49, see supra note 7; André Nollkaemper, “Inside or Out: Two
Types of International Legal Pluralism”, in Jan Klabbers and Touko Piiparinen (eds.),
Normative Pluralism and International Law: Exploring Global Governance, Cambridge
University Press, 2013, pp. 109-115; Richard Collins and Alexandra Bohm,
“International Law as Professional Practice: Crafting the Autonomy of International
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English translation in Bardo Fassbender, “The Meaning of International Constitutional
Law”, in Nicholas Tsagourias (ed.), Transnational Constitutionalism: International and
European Perspectives, Cambridge University Press, 2007, p. 307. See similarly, Hans
Kelsen, “Les rapports de systéme entre le droit interne et le droit international public”,
in The Hague Academy of International Law, Recueil des Cours, 1926, vol. 14, pp. 325—
26.
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Law of Peace, Part 1: International Law in General, Cambridge University Press, 2009,
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Constitutionalization of International Law”, in European Journal of International Law,
2012, vol. 23, no. 2, p. 337.

144

oy S A8 Ml @l 8 el 056 0500
Erika De Wet, 2006, see supra note 3; Anne Peters, “Compensatory Constitutionalism:
The Function and Potential of Fundamental International Norms and Structures”, in
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and Bohm 2017, p. 77,
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