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PREFACE

In tandem with the rise of international criminal justice since the early
1990s, we have seen a significant increase in international fact-finding
outside criminal justice. Whereas many articles, books and blogs have
been written on the international criminal jurisdictions, the discussion on
other fact-finding mechanisms is only now beginning to attract the same
level of attention. This anthology is therefore very welcome, not only for
being timely, but more importantly for the creative way it frames the topic
as “Quality Control in Fact-Finding” and the rich content this entails.

In criminal justice, the consequences of poor quality control may be
an acquittal or an erroneous conviction. The former challenges victims.
The latter can challenge the very legitimacy of a court. Weak quality con-
trol in criminal justice is therefore very visible and potentially dramatic.

But quality control is not less serious in fact-finding outside crimi-
nal justice, be it within the United Nations human rights system, interna-
tional commissions of inquiry, national truth and reconciliation commis-
sions, or by non-governmental organisations. Poor quality in their fact-
finding directly affects the legitimate expectations of victims. And
whereas international criminal justice is based on the principle of individ-
ual criminal responsibility, the international and regional human rights
systems are centred on the principle of state responsibility. Although state
responsibility does not point to individual perpetrators, but to the failures
of more anonymous states, it is not less real or important than individual
criminal responsibility. Rather, the two principles complement each other,
as two pillars of the broader international system of reaction against seri-
ous violations of international law. Inadequate quality control in fact-
finding can therefore impede the corrective role which state responsibility
can play.

Quality control is in other words a common challenge in both
criminal justice for core international crimes and other forms of fact-
finding. I know this from my own professional experience in both areas of
work. Criminal justice and fact-finding should therefore learn from each
other. Neither can afford to become complacent and stop asking how the
work on facts could be further improved. The process of migration of ex-
perienced professionals between the two areas should continue wherever
useful. Non-criminal justice fact-finders should be willing to learn from
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international criminal justice to enhance quality in some work processes,
even if their horizon is possible state responsibility rather than a criminal
trial. And those of us who work in international criminal justice should be
open to what other fact-finders have to offer. Mutual openness and respect
is called for.

This book can assist us in these processes by laying out a common
ground for reflection and discussion around technical and neutral terms
such as quality control and professionalisation. These terms do not offend
anyone and they capture a challenge facing all who serve in criminal jus-
tice or other forms of fact-finding. The book makes substantial contribu-
tions to the consideration of how fact-finding can be improved. I welcome
the innovative conceptualisation of its topic, the composition of an im-
pressive and diverse group of authors, and their texts. This is a compre-
hensive and useful book for which the Torkel Opsahl Academic EPub-
lisher and the editor should be commended.

Serge Brammertz
Chief Prosecutor
International Criminal Tribunal for the Former Yugoslavia
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FOREWORD BY THE EDITOR

The idea to prepare this book was conceived in 1993 when I worked at the
Palais des Nations in Geneva as a Legal Adviser to the Commission of
Experts for the Former Yugoslavia, a fact-finding mechanism established
pursuant to United Nations Security Council resolution 780 (1992) on 6
October 1992. While the late Professor Torkel Opsahl was one of the five
distinguished members of the Commission, I was a young international
lawyer seconded by the Norwegian Foreign Ministry to assist the Com-
mission and its small secretariat in its work. When I arrived in Geneva,
Professor Frits Kalshoven was the Commission Chairman. His reception
of the Norwegian secondee was attentive and warm, albeit measured. I
quickly came to value this third quality of reserve most of all.

Every day, the Commission received large quantities of information
on the armed conflicts raging at the time in the former Yugoslavia, includ-
ing that relating to possible core international crimes. We were included
in the circulation lists for a number of situation and operational reports
developed in the field by various international and state actors. It was a
veritable flood of information, with many sources containing graphic and
gruesome descriptions of alleged violations. Despite the fact-richness, I
tried to read and absorb all this information, so as to develop a deeper un-
derstanding of the complex realities of modern armed conflict through the
lens of the ex-Yugoslavia wars. It made a strong impact on me and shaped
my motivation to continue working with international criminal law.

Interestingly, while always displaying appropriate humanity when
confronted with this material, I never witnessed Professor Kalshoven
lowering his professional guard. He repeatedly asked questions about the
authenticity of the source, its credibility, whether there was corroboration
by other sources, the chain of transmission of any documents, the quality
of translations, or the potential to verify what a source claimed. He dis-
played an uncompromising respect for the complexity of factual narration
and reconstruction about and related to armed conflicts, and for fact-
work' that is dependent on the exigencies of war or war-like situations.

' The term ‘fact-work’ was coined in preparation of the 2013 LI Haopei Seminar held at the

European University Institute in Florence on 20 May 2013, to capture work processes in
fact-finding that exceed ‘finding facts’ stricto sensu, such as analysing, assessing, corrobo-
il



However shaken I was by what I read and heard, I sensed that Professor
Kalshoven expected self-discipline in the relevant work processes, born
out of a recognition of the fine balancing of interests on which interna-
tional humanitarian law is based, the extent of the persistent politicisation
of war, the pervasive emotions generated by war crimes, and the limits to
what we can precisely know about certain incidents in armed conflicts.

From this example, I came to appreciate that the consistent fact-
sensitivity required in order to have quality fact-finding cannot be turned
on and off like electricity or simply prescribed normatively. It depends on
the culture of fact-finding within a mechanism which is largely deter-
mined by the degree of responsible personal leadership. The abilities and
qualities of those entrusted with leading fact-finding mandates cannot be
replaced by large budgets, checks and balances, accountability mecha-
nisms, or judicial review — the latter are necessary safeguards that sup-
plement proper decisions on who should lead fact-finding. I do not think
the jury is still deliberating this question.

Similarly, the commitment to professionalisation among the rank
and file of individual fact-finders or fact-workers cannot be replaced by
standard operating procedures, universal methodologies, or systemic ap-
proaches. The pursuit of best practices in fact-finding, when undertaken in
isolation, can easily fall prey to the generalisation that Justice Richard J.
Goldstone warns against in his Chapter 2: “It is folly to generalise about
fact-finding missions”. As the more systematic study of fact-finding now
opens before us, it would be prudent for aspiring discourse actors to give
effect to the considerable factual and legal diversity in fact-finding man-
dates and processes. This diversity is not random. It is dictated by the
mandating bodies — that is, by states in execution of their foreign or do-
mestic policies, as the case may be. This will continue to be a practice-led
field, with new measures being tried out by mechanisms as varied as UN
and regional human rights mandates, international fact-finding inquiries,
national truth and reconciliation commissions, a myriad of fact-finding
efforts of non-governmental organisations, and, hopefully, the Interna-
tional Humanitarian Fact-Finding Commission. There are international,
internationalised and domestic processes diversifying the picture further.

rating or reporting facts. ‘Fact-work’ and ‘fact-workers’ are concise and more descriptive
terms than many of the customary alternatives. Fact-workers should perhaps unite efforts
to develop their professional terminology further. In my experience, there sometimes
seems to be more resistence in the English language community than, for example, the
German language space to the creation and use of new terms that lift the ability of lan-
guage to reflect a greater measure of factual or other nuance.
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This anthology illustrates how perspectives embedded in either of these
non-criminal justice platforms differ and sometimes contradict one an-
other. Compare, for example, the chapters by Professor Martin Scheinin,
Judge David Re, Professor Lyal S. Sunga, Mr. Wolfgang Kaleck and Dr.
Carolijn Terwindt. These constructive variations should inform those who
may be tempted to advance new standard-setting to fact-finding of the
inherent, naked limitations of such tools, which cannot replace the indi-
vidual will to professionalise and improve the quality of fact-finding.

From the dynamics within the Commission of Experts for the For-
mer Yugoslavia and its Secretariat (as well as from the extensive informal
interaction I had in 1993-1994 with the International Conference for the
Former Yugoslavia which had its offices in the same Palais des Nations),
I came to realise that Professor Kalshoven’s caution was not only a result
of his intelligence and long experience with the armed forces of the Neth-
erlands. It also reflected an acute awareness that propositions of specific
violations of international humanitarian or criminal law throw shadows of
incrimination on individuals and groups of individuals. The mandate of
the Commission of Experts included the power to make such factual
propositions. It had to be exercised responsibly. The Commission was
also to be cautious in its statements on international law de lege lata. This
disposition on the part of Professor Kalshoven revealed an awareness
about the outer limits of the Commission’s mandate, and how this man-
date fundamentally differed from criminal justice mandates or the roles of
national truth and reconciliation commissions or fact-work undertaken by
non-governmental organisations. From this, I derived the lesson that good
fact-finders should know the limits of their mandate as well as its centre.
The scope of the mandate should guide their daily work as much as its
core. Even when facing tearful victims, fact-finders should not try to be
something they are not. If a fact-finding mechanism lacks the power to
produce evidence in criminal trials, then there is no need to pretend oth-
erwise. This is a common challenge for all fact-finders, regardless of the
differences between their mandates.

My best supervisors have all been reluctant leaders. And so Profes-
sor Kalshoven was a very reluctant Chairman of the Commission of Ex-
perts for the Former Yugoslavia. In the end, he resigned both as Chair and
Member. Professor Torkel Opsahl was asked by the United Nations Of-
fice of Legal Affairs to take over. Suffering from serious, diagnosed heart
weakness, he hesitated but nevertheless accepted to act as Chairman of
the Commission. He continued unabated his predecessor’s line on factual
accuracy and restraint. He pushed the work forward until his heart failed
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on 16 September 1993, when I was updating him in his Palais des Nations
office on the progress of a Commission-convened meeting for non-
governmental organisations on sexual violence in the former Yugoslavia.
To honour his example and that of Professor Kalshoven, I decided that I
would try to lead a group of experts to give more careful thought to qual-
ity control in fact-finding. It took 19 years to find the experts, opportunity
and time to fulfil my pledge. I tried to use the experience gained in the
meantime to fine-tune the approach eventually taken to the overall topic
and sub-topics in this anthology, and the preceding 2013 LI Haopei Semi-
nar held at the European University Institute in Florence on 20 May 2013,
during which several of the book’s chapters were first presented as pa-
pers.

As I transferred from the Commission of Experts to the Office of
the Prosecutor of the International Criminal Tribunal for the Former
Yugoslavia in May 1994, 1 was gratified to see the extent to which the
Commission’s work had influenced the direction of the first investigations
of the Office. As Judge David Re emphatically records in his excellent
Chapter 11 below, hardly any of the Commission’s factual material has
been relied upon as evidence by Tribunal judges. This is not only in con-
formity with the thinking of the Members of the Commission with whom
I worked at the time, but it reiterates the importance of knowing and stick-
ing to one’s mandate. | recall the interest with which I observed the Tri-
bunal’s investigators and prosecutors seeking to inform themselves of the
alleged crimes, the patterns of crimes, the chains of authority in which
suspects operated, and the power structures and decision-making proc-
esses that made up the hinterland to the harrowing landscape of crimes
that arrested their professional energies. Parts of the Commission’s work
quite obviously set the stage for the Office of the Prosecutor’s investiga-
tions and case preparation to an extent which may not yet be fully recog-
nised. It would be useful if this interaction between a fact-finding com-
mission and an international criminal jurisdiction were subjected to fur-
ther study, drawing, inter alia, on the chapters below by Judge Re, Pro-
fessor Dov Jacobs and Ms. Catherine Harwood. For example, the process
of tapping into the wealth of information provided by one key insider
used by the Tribunal until the publication of this book, had already started
at the time of the Commission. Spending several hundred hours speaking
with this person over a few years after I joined the Tribunal sensitised me
to the multiple roles, plight, and integrity of victims, as well as the impor-
tance of their protection as a key feature of quality control strategies in

vi



fact-finding, as thoroughly demonstrated by Mr. Chris Mahony in his
Chapter 10 below.

Curiously, after two years at the Tribunal, I found myself wonder-
ing how it could be that such a comprehensive criminal justice apparatus
as its Office of the Prosecutor had not yet brought the substantive factual
analysis as far forward since the Commission’s completion of its work in
1994. 1 recalled the resistance I met from some investigators and prosecu-
tors when I had suggested to introduce historical and statistical analysis to
the centre of the fact-work of the Office. Quite apart from the resource
demanding factual corroboration efforts underway, I came to realise that —
absent contemporary precedents and models of international war crimes
prosecutions — there were multi-layered educational processes going on
within my Office, and that I was in the midst of that. This realisation con-
solidated my sense that the fact-finding arm of the Tribunal was, and
would continue to be for years, its weaker limb and the one most in need
of strengthening. This conclusion made me stay on at the Office of the
Prosecutor much longer than I had planned, and drove me in August 2002
to move on to co-ordinate the establishment of the ICC’s Office of the
Prosecutor. I sought to make my modest contribution where I thought it
most needed.

There were moments of frustration, such as when I witnessed how,
against my persistent advice, some Tribunal investigators deconstructed
the Commission of Expert’s comprehensive paper archive prior to the ar-
rival of the first Chief Prosecutor in the summer of 1994, thereby destroy-
ing the logic and drastically reducing the value of an archive that I had
painstakingly helped to build into the late hours of the night, when serving
at the Palais des Nations in Geneva. The best knowledge-base on war
crimes in the former Yugoslavia at the time was rendered inoperational
within a few hours.

Such exceptional episodes are dwarfed when contemplating how
the ex-Yugoslavia Tribunal and subsequent international criminal juris-
dictions have revolutionised international fact-work with regard to viola-
tions of international humanitarian and criminal law. In the course of my
service to the Tribunal, it became clear to me that this rapidly accumulat-
ing experience would have to be digested and made available appropri-
ately to those who undertake fact-work relevant to human rights viola-
tions outside criminal justice jurisdictions. The donors of international
criminal justice should expect such spill-over of knowledge and expertise.
The legacy of international criminal justice will be a tremendous resource
for both national criminal justice and non-criminal justice fact-work for
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years into the future. Many professionals who have worked in interna-
tional criminal justice would like to contribute to non-criminal justice
fact-work. None of this is in dispute. Rather, the opposite could also be
the case, namely, that towering lessons of international criminal justice
and the resources it has wielded could intimidate non-criminal justice
fact-work (as well as national criminal justice). A sense that “all roads
lead to The Hague” can be detected, with the needs of international prose-
cution services being put forward as an exclusive or superior yardstick
when assessing the quality of fact-finding efforts. The co-operative tone
adopted by Chief Prosecutor Serge Brammertz in the Preface to this book
suggests a mature leadership on this question. As Professor Martin
Scheinin points out in his clear and important statement on the role and
distinct characteristics of fact-finding within the United Nations human
rights system in Chapter 3 below, there is no need to remake non-criminal
justice fact-finding in the image of criminal justice. The former serves
several purposes, by mandate and law, not shared by criminal justice.
Much human rights fact-finding is ultimately geared towards considering
state responsibility for human rights violations, not individual criminal
responsibility for core international crimes. Such fact-finding can also
have inherent advantages over criminal justice fact-work: it can be more
flexible, focused, better led, and less expensive.

This book seeks to make a contribution to the emerging discourse
on fact-finding mechanisms. It does so by focusing specifically on quality
awareness and quality improvement in non-criminal justice fact-work.
This quality control approach recognises the importance of leadership in
fact-finding mandates, the responsibility of individual fact-finders to con-
tinuously professionalise, and the need for fact-finders to be mandate-
centred, as discussed above. It is an approach that invites consideration of
how the quality of every functional aspect of fact-finding can be im-
proved, including work processes to identify, locate, obtain, verify, ana-
lyse, corroborate, summarise, synthesise, structure, organise, present, and
disseminate facts. It is a state of mind characterised by a will to profes-
sionalise, and not just by the ad hoc development and adoption of stan-
dard procedures or universal methodologies that come so easily to law-
yers.

As such, a quality control approach seeks to empower professional
fact-finders as much as to regulate their work. This shows how the emerg-
ing discourse on fact-finding mechanisms is closely related to the dis-
course on knowledge transfer and capacity development in the field of
criminal justice for core international crimes. One of the main challenges
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in fact-finding today is how to strengthen the capacity, particularly within
civil society, to do relevant fact-finding in territorial states where the bulk
of violations occur or are likely to take place. This is difficult, but of criti-
cal importance. It is not the responsibility of donors alone to contribute to
such capacity development. Rather, resourceful human rights non-
governmental organisations have a distinct responsibility, which they are
discharging with varying degrees of success. It is very encouraging to see
how the European Center for Constitutional and Human Rights is setting
an example for larger, more resource-consuming organisations. It is note-
worthy that a German-European organisation is taking the lead interna-
tionally, in a responsible and focused manner. Chapter 14 by Mr. Wolf-
gang Kaleck and Dr. Carolijn Terwindt is therefore particularly valuable.

It is inescapable that the quality of fact-finding will, to some extent,
reflect the amount of resources available to the fact-finder. Fact-finding
resources are not unlimited, but they are very unevenly distributed. Some
fact-finding actors — such as the international criminal tribunals or Human
Rights Watch — consume a very high percentage of the total amount of
available resources. The Office of the UN High Commissioner for Human
Rights and national truth and reconciliation commissions may consume
less, whereas commissions of inquiry and organisations such as the Euro-
pean Center for Constitutional and Human Rights may be very cost-
effective. This is an area which necessarily invites further analysis.

This anthology also draws our attention to the importance of utilis-
ing intelligently the remarkable capacity of the United Nations system to
absorb facts widely as well as in a timely and in-depth manner, as elabo-
rated by Professor Lyal S. Sunga in his Chapter 13 below. He asks
whether we can afford to not use this unique resource better in fact-
finding processes. We are left with a similar question about the Interna-
tional Humanitarian Fact-Finding Commission, the role of which is elo-
quently discussed by its Vice-President, Professor Charles Garraway, in
Chapter 15.

By dissecting the overall topic of “Quality Control in Fact-Finding”
into specific sub-topics in this way, it is hoped that this book will not only
take the discussion forward in ways that invite broader participation and
deeper contributions, but also be worthy of its dedication to the example
set by Professor Emeritus Frits Kalshoven through his long life of service
to international humanitarian law. It is striking how the diversity of per-
spectives, experience and knowledge of 19 authors exceeds what one au-
thor can reasonably contribute alone. Seeing this again reinforces my be-
lief in open, inclusive, communicative scholarship, with appropriate con-
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ceptualisation and quality control. It may be indicative of how interna-
tional law scholarship will evolve as the international community slowly
but inevitably becomes a society.

Finally, let me thank Ms. Kiki A. Japutra for invaluable and inde-
fatigable assistance in formatting this book; Ms. Kisha Krishna with Eng-
lish language washing and proofreading; Ms. FAN Yuwen and Ms.
ZHANG Xin with assistance to make the Index; Professor CHEAH Wui
Ling for her comments on this Foreword; and Mr. Alf Butenschen Skre
for incisive assistance with the dust jacket and processing of the manu-
script. They have formed part of the publisher’s quality control team for
this book, for which I am solely responsible as editor.

Morten Bergsmo
Editor



FOREWORD BY LING YAN

This anthology compiles academic papers presented at the 2013 LI Ha-
opei Seminaron the topic “Quality Control in International Fact-Finding
Outside Criminal Justice for Core International Crimes”. The seminar was
co-organised by the Centre for International Law Research and Policy, the
European University Institute and the Peking University International
Law Institute.

The LI Haopei Lecture Series was established by the Forum for In-
ternational Criminal and Humanitarian Law (a department in the Centre
for International Law Research and Policy) to honour the service and con-
tribution to national and international law by the late Judge LI Haopei.
Judge LI was a diplomat, academic and the first elected Chinese judge of
the International Criminal Tribunals for the Former Yugoslavia and
Rwanda.

The Series has a number of objectives: to bring together prominent
actors in the field, researchers, and interested individuals from around the
world; to exchange views on key issues in international criminal and hu-
manitarian law; to promote international criminal justice and other forms
of transitional justice; and to make contributions to the public interest.

The inaugural LI Haopei Seminar was held in Oslo on 8 February
2011, eight months after the agreement on the crime of aggression was
reached at the Kampala review conference. Judge Hans-Peter Kaul, the
then Vice-President of the International Criminal Court, delivered a lec-
ture on the criminalisation of aggression in the context of the Rome Stat-
ute. Judge LIU Daqun, Appeals Judge of the ICTY and ICTR, commented
on Judge Kaul’s lecture.

In November 2012, chapters prepared for the second seminar in the
Series were published as the anthology ‘“State Sovereignty and Interna-
tional Criminal Law”, in separate Chinese and English editions. The suc-
cessful book launch took place as a side event during the 11th Session of
the Assembly of States Parties of the International Criminal Court.

In May 2013, the third LI Haopei Seminar, on which this volume is
based, was held in Florence and proved to be highly successful. This book
brings the chapters presented there and some additional contributions to a
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broader audience, giving effect to a topic of growing importance. The
three institutions that organised the seminar and thus made the book pos-
sible deserve our thanks. The seminar and book are a good example of
valuable academic co-operation between international law institutions and
experts in China and Europe, in particular the European University Insti-
tute, a well-known institution where the late Judge Antonio Cassese
served as professor before he became an international judge. It would be
good if the LI Haopei Lecture Series could contribute to the increased
awareness of the importance of such co-operation in the years to come.

The 2013 LI Haopei Lecture was given by Justice Richard J. Gold-
stone, the first Chief Prosecutor of the ICTY and ICTR, who worked with
Judge LI between 1995 and 1997. He has distinguished experience in both
domestic and international fact-finding inquiries. He chaired the Gold-
stone Commission to investigate political violence and intimidation that
occurred between July 1991 and the 1994 general election that ended
Apartheid in South Africa. He also led United Nations fact-finding mis-
sions or inquiries on Gaza and Kosovo.

Following his chapter, other experts from a variety of backgrounds
address sub-topics such as the mandate, membership, function, operation
and oversight of the relevant fact-finding missions and inquiries; their
work processes; and issues pertaining to finding, reporting and submitting
facts.

Fact-finding bodies and missions established to investigate serious
violations of humanitarian law and human rights law can greatly impact
subsequent criminal prosecutions for war crimes and other international
crimes. This will, in turn, ultimately have an impact on the victims of
these crimes. It is hoped that the knowledge, experiences and insights
shared in this volume will be a step towards refining quality control
mechanisms in future fact-finding missions, thereby making them more
independent, effective and successful.

LING Yan
Professor, China University of Political Science and Law
Co-Director, LI Haopei Lecture Series
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Non-Criminal Justice Fact-Work
in the Age of Accountability

. * EES
Marina Aksenova and Morten Bergsmo

1.1. Quality Control in Fact-Finding: Questions and Definitions

The recent years have seen an increase in the number of international fact-
finding commissions and other mandates that look into allegations of se-
rious violations of international criminal, humanitarian or human rights
law.! The UN Secretary-General recently stressed the growing importance
of international commissions of inquiry or fact-finding missions to en-
hance human rights protection and combat impunity.> The mounting reli-
ance on fact-finding in international law can be explained by several fac-
tors, including generally increased expectations of accountability and
some limitations in the emerging international criminal justice system.’
International adjudication focuses primarily on individual criminal re-
sponsibility on the basis of charges in specific indictments. There is an
inherent selectivity in international prosecutions insofar as they may only
reveal parts of the story and not necessarily the whole pattern of viola-
tions. This leaves space for other mechanisms designed to ensure ac-
countability and compliance with international obligations, non-criminal
justice fact-finding being one of them.*

Marina Aksenova is a Ph.D. Researcher, Law Department, European University Institute,
Florence, Italy.

*oke

Morten Bergsmo is Director, Centre for International Law Research and Policy; Visiting
Professor, Peking University Law School.

See, for example, the International Fact-Finding Mission on Israeli Settlements in the Oc-
cupied Palestinian Territory (UN Human Rights Council Resolution 19/17, 22 March
2012), the Fact-Finding Mission on Syria (UN Human Rights Council Resolution 16/1, 29
April 2011), and the Independent International Fact-Finding Mission on the Conflict in
Georgia (mandated by the Council of the European Union on 2 December 2008).

Report of the Secretary-General, “Strengthening and coordinating United Nations rule of
law activities”, A/67/290, 10 August 2012, § 19.

Antonio Cassese, “Fostering Increased Conformity with International Standards: Monitor-
ing and Institutional Fact-Finding”, in Antonio Cassese (ed.), Realizing Utopia: The Fu-
ture of International Law, Oxford University Press, 2012, p. 295.

Antonio Cassese mentions fact-finding and monitoring as such mechanisms (ibid.). The
report prepared as a result of the workshop co-organised by the Permanent Mission of Por-

FICHL Publication Series No. 19 (2013) — page 1



Quality Control in Fact-Finding

For our purposes, the terms ‘fact-finding” and ‘inquiry’ refer to the
methods of ascertaining facts used in international relations for differing
purposes.’ These methods include several types of work on facts or al-
leged facts, including work processes to identify, locate, obtain, verify,
analyse, corroborate, summarise, synthesise, structure, organise, present
and disseminate these facts. The novel term ‘fact-work’ is used in this
chapter and throughout the book to capture all such work processes.® This
term was coined in the conceptualisation of the 2013 LI Haopei Seminar.
Traditionally, there are three main purposes of establishing facts in inter-
national law: to create the basis for peaceful settlement of disputes be-
tween two or more states; to supervise the execution of international
agreements; and to supply the information required for the making of de-
cisions at an international level pursuant to Article 34 of the United Na-
tions Charter.”

The first purpose is a narrow one, and refers to the inquiry as a spe-
cific procedure in cases where differences of opinion on factual matters
underlie a dispute between parties.® Provisions for such inquiries were
first elaborated in the 1899 Hague Conference, and were subsequently
developed by the 1907 Hague Conference.” The mechanism was designed
to address relationships between states. It is based on the notions of sov-
ereignty and reciprocity — the features that hindered the following use of
this dispute settlement mechanism.'’ In 1967, the UN General Assembly
rejected a proposal by the Netherlands to establish a permanent commis-
sion of inquiry, and instead requested the Secretary-General to prepare a

tugal to the United Nations and the United Nations Office for the Coordination of Humani-
tarian Affairs mentions, in addition to individual criminal responsibility, fact-finding and
reparations as methods of ensuring accountability for violations of humanitarian and hu-
man rights law. The Workshop on “Accountability and Fact-finding Mechanisms for Vio-
lations of International Humanitarian Law and Human Rights Law: The Role of the Secu-
rity Council — Past and Future”, 1 November 2011, available at https://docs.unocha.org/
sites/dms/Documents/Accountability%20Workshop%201%20Nov%202011%20Highlight
s.pdf, last accessed on 24 September 2013.

Karl Josef Partsch, “Fact-Finding and Inquiry”, in Rudolf Bernhardt (ed.), Encyclopedia of
Public International Law, North-Holland, Amsterdam-London, 1981, vol. 1, p. 61.

Unless otherwise indicated by the contributors.

Karl Josef Partsch, 1981, p. 61, supra note 5.

Malcolm Shaw, International Law, Cambridge University Press, 2008, pp. 1019-1020.
’ Ibid.

Antonio Cassese, 2012, p. 297, supra note 3.
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list of experts.'" In the same vein, as expounded by Professor Charles Gar-
raway in Chapter 15 below, the International Fact-Finding Commission
established under Article 90 of Additional Protocol I of 1977 has not been
activated by states, despite its formal existence.'?

The second function of fact-finding — supervising the execution of
international agreements — serves to secure the performance of interna-
tional obligations. The UN Specialized Agencies as well other global or
regional bodies engage in this type of fact-finding.'® This function has
grown in the past decades to include more general fact-finding aimed at
establishing the violations of human rights and humanitarian law con-
tained in multiple treaties and customary international law."*

Finally, there is fact-finding for the purposes of Article 34 of the
UN Charter — the provision confirming the power of the Security Council
to investigate any situation or dispute that may endanger international
peace and security. In reality, the Security Council is reluctant to use this
provision explicitly and, instead, relies heavily on its implied powers of
investigation.'®> Moreover, the Security Council is not the only UN organ
sanctioning fact-finding inquiries.'® The UN General Assembly and the
UN Secretary-General sometimes exercise fact-finding powers, despite
the UN Charter’s silence on the matter.'” Consequently, instead of a sin-

""" General Assembly Resolution 2329 (XXII), 18 December 1967; Antonio Cassese, 2012, p.
298, supra note 3.

Antonio Cassese, 2012, p. 298, supra note 3.

Karl Josef Partsch, 1981, p. 61, supra note 5. For example, fact-finding activity by the
World Trade Organization in the context of the WTO disputes resolution. For more on this
topic, see Michelle T. Grando, “Evidence, Proof, and Fact-Finding in WTO Dispute Set-
tlement”, Oxford University Press, 2009.

4" For example, Resolution ACHPR/Res.68(XXXV)04 of the African Commission on Hu-
man and Peoples’ Rights Resolution to deploy a fact-finding mission in Sudan, 35th Ordi-
nary Session May-June 2004; and Council of the European Union Decision 2008/901/
CFSP of 2 December 2008 concerning an independent international fact-finding mission
on the conflict in Georgia.

Bruno Simma et al. (ed.), The Charter of the United Nations: A Commentary (2nd ed.,
Oxford University Press, 2002) 516; James G. Devaney, “Killing Two Birds with One
Stone: Can Increased use of Article 34(2) of the ICJ Statute Improve the Legitimacy of
UN Commissions of Inquiry & the Court’s Fact-finding Procedure?”, in STALS Research
Paper N. 2/2013, p. 5, available at http://stals.sssup.it/files/Devaney STALS 2 2013.pdf,
last accessed on 13 September 2013. For the examples of the mandates authorised by the
Security Council, see infia section 1.2.1.

James G. Devaney, p. 5, supra note 15.

For example, Resolution of the General Assembly regarding the situation of human rights
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gle specialised fact-finding body within the UN system, the practice has
evolved in the direction of a plethora of different fact-finding strategies
originating from the variety of sources.'®

The establishment of the Commission of Experts for the Former
Yugoslavia pursuant to United Nations Security Council Resolution 780
(1992) served as a catalyst for later developments. It denoted the begin-
ning of an era, in which fact-finding is used in a broader context as a
mechanism for securing better compliance with international standards — a
structure that is divorced from the will of particular states."” This trend
includes extensive truth-seeking at the international level through interna-
tional commissions of inquiry and fact-finding missions.*

With these recent developments came difficult questions: in which
ways should the flexibility, concentration of effort, dynamism, cost-
efficiency, and other advantages of non-criminal justice fact-work be fur-
ther reinforced? Is quality control only a matter of enhanced work proc-
esses, or does it also bear on issues such as the formulation of mandates,
personnel composition of fact-finding mechanisms, independence and
impartiality, and public relations? Should non-criminal justice fact-work
be made more similar to the work processes in criminal jurisdictions? To
which extent do resource constraints affect quality control in non-criminal
justice fact-work? Can information technology enhance quality control in
non-criminal justice fact-work? Is there a need to strengthen legal capac-
ity in such fact-work? Would increased transparency about the human
resources involved in relevant fact-work reinforce a sense of accountabil-
ity and, by that, quality in the work processes?

in Cambodia, 27 February 1998, UN DOC A/RES/52/135; Letter from the Secretary-
General addressed to the President of the Security Council establishing United Nations
Headquarters Board of Inquiry to review and investigate nine incidents in the Gaza Strip
and southern Israel that occurred between 27 December 2008 and 19 January 2009, 15
May 2009, UN DOC A/63/855; and Letter addressed to the President of the Security
Council by the Secretary-General regarding the establishment of an international Commis-
sion of Inquiry to investigate the violence that took place in Conakry on 28 September
2009, 18 December 2009, UN DOC S/2009/693.

'8 Late Richard B. Lillich et al. (ed.), International Human Rights: Problems of Law, Policy,
and Practice (Casebook), Aspen Publishers, 2006, p. 981.

Antonio Cassese, 2012, p. 303, supra note 3.

UN Human Rights Council, “Report of the Special Rapporteur on the promotion of truth,
justice, reparation and guarantees of non-recurrence”, 28 August 2013, A/HRC/24/42, §
21.

FICHL Publication Series No. 19 (2013) — page 4



Non-Criminal Justice Fact-Work in the Age of Accountability

The present anthology explores these questions by focusing on the
issue of quality control in international fact-finding outside criminal jus-
tice for core international crimes. Fact-finding of this nature may be un-
dertaken within the UN human rights system, in the context of truth and
reconciliation processes, through international or regional organisations in
connection with challenges to international peace and security; or through
non-governmental organisations.?' To orient the reader through a large
number of international fact-finding commissions and mandates, the next
section of this chapter (section 1.2.) provides their brief overview and
classification. The list of the missions presented in section 1.6. at the end
of the chapter supplements the description. Section 1.3. summarises indi-
vidual contributions to this anthology, and section 1.4. indicates chal-
lenges for further research and analysis in the area of international fact-
finding.

1.2. Overview of Fact-Finding Mandates

The annex in section 1.6. contains a list of the international fact-finding
mandates from the last two decades.?? This record is not exhaustive, but
provides a good overview of the events happening in international fact-
finding between 1992 and 2013. A brief glance at the list is sufficient to
see that the fact-finding missions are diverse, plentiful, geographically
dispersed, and established by different bodies and under different circum-
stances. One may catalogue the mandates according to different criteria,
including the body that authorised its establishment, the scope of the
mandate, and the result of the fact-finding mission. The present section
provides a short description of the mandates according to these classifica-
tions.

21 For the purposes of this chapter, the term ‘core international crimes’ is used for the catego-

ries war crimes, crimes against humanity, acts of genocide, and crimes of aggression. As
such, the term includes all serious violations of international human rights law which may
amount to core international crimes, not only violations against life, physical integrity and
personal liberty, but also non-physical violations that can constitute, for example, persecu-
tion as a crime against humanity. ‘Criminal justice for core international crimes’ is used —
rather than ‘international criminal justice’ — in order not to exclude internationalised or na-
tional criminal justice for core international crimes from the discussion. The frequently in-
flated term ‘international criminal justice’ is narrower and therefore not used here.

2 See Annex: International fact-finding mandates 1992-2013.

FICHL Publication Series No. 19 (2013) — page 5



Quality Control in Fact-Finding

1.2.1. Sanctioning Body

The organs of the United Nations remain the main source of international
fact-finding processes. The UN Security Council engages in fact-finding
through the exercise of its implied powers. Investigations into the situa-
tions in the former Yugoslavia,23 Burundi,** Rwanda,? Somalia,?® Sierra
Leone,”” and Darfur® are examples of this activity by the Security Coun-
cil. The Security Council also occasionally requests the UN Secretary-
General to initiate fact-finding. The Secretary-General appointed the
Commission of Experts to review the prosecution of serious violations of
human rights in Timor-Leste;” the international commission to investi-
gate the assassination of the former Prime Minister of Pakistan, Mohtarma
Benazir Bhutto;* an expert panel on the illegal exploitation of natural re-
sources in Congo;’' and a Panel of Inquiry on the flotilla incident that oc-
curred in 2010 outside Gaza.”? The UN Secretary-General may rely on
other international organisations in conducting its fact-finding activities.
For instance, the Secretary-General deployed the mission to Syria to in-
vestigate the alleged use of chemical weapons after consultations with the
World Health Organization and Organization for the Prohibition of
Chemical Weapons.®® The Security Council and the Secretary-General
sometimes undertake joint fact-finding activities such as the inquiry into
the management of the UN Oil-for-Food Programme.** Despite being less
active than the Security Council or the Secretary-General in fact-finding,
the UN General Assembly may still request an appointment of a fact-

2 Security Council Resolution 780 (1992), 6 October 1992.

2 Security Council Resolution 1012 (1995), 28 August 1995.

2 Security Council Resolution 935 (1994), 1 July 1994.

% Security Council Resolution 885 (1993), 1 June 1994.

2T Security Council Resolution 1306 (2000), 5 July 2000.

2 Security Council Resolution 1564 (2004), 18 September 2004.

% Letter from the Secretary-General addressed to the President of the Security Council

(S/2005/458), 24 June 2005.

Letter from the Secretary-General to the President of the Security Council, 24 March 2005
(S/2005/203).

31 Statement of the Security Council President of 2 June 2000 (S/PRST/2000/20).
32 Statement of the President of the Security Council, 1 June 2010 (S/PRST/2010/9).

3 Letter dated 22 March 2013 from the Secretary-General addressed to the President of the
Security Council (S/2013/184), 25 March 2013.

3 Security Council Resolution 1538 (2004), 21 April 2004

30
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finding mission. It did so in respect of the past serious violations of na-
tional and international law in Cambodia.*

The UN Commission on Human Rights and, subsequently, the UN
Human Rights Council are responsible for a large number of fact-finding
initiatives. The former body, for instance, led the establishment of the in-
dependent Fact-Finding Commission for Post-Ballot Human Rights Vio-
lations in East Timor,*® and prepared a report as a result of the official
visit to Chile by the Special Rapporteur on the situation of human rights
and fundamental freedoms of indigenous people;’’ while the latter estab-
lished the Commission of Inquiry on Lebanon,*® the UN Fact-Finding
Mission on the Gaza Conflict,” and the Fact-Finding Mission for the Syr-
ian Arab Republic.* It is common for the Office of the UN High Com-
missioner for Human Rights to undertake fact-finding missions as a part
of its mandate. This was the case with the visit of Mary Robinson to
Chechnya in 2000 to investigate the situation of human rights.*!

Organisations of a regional character — in particular those specialis-
ing in the protection of human rights and the promotion of peace and se-
curity — also play an important role in modern fact-finding. The African
Commission on Human and Peoples’ Rights takes up an active role in the
region. Among its initiatives are the fact-finding missions to Zimbabwe

33 Resolution of the General Assembly regarding the situation of human rights in Cambodia,

27 February 1998 (A/RES/52/135), § 16.
36 UN Commission on Human Rights Resolution 1999/S-4/1.
37 UN Commission on Human Rights Resolution 2003/56.

UN Human Rights Council, Resolution S-2/1: The grave situation of human rights in
Lebanon caused by Israeli military operations, 11 August 2006.

38

3 UN Human Rights Council, Report of the United Nations High Commissioner for Human

Rights on the implementation of Human Rights Council Resolutions S-9/1 and S-12/1,
Addendum: Concerns related to adherence to international human rights and international
humanitarian law in the context of the escalation between the State of Israel, the de facto
authorities in Gaza and Palestinian armed groups in Gaza that occurred from 14 to 21 No-
vember 2012, 6 March 2013, A/HRC/22/35/Add.1.

UN Human Rights Council, Report of the United Nations High Commissioner for Human
Rights on the situation of human rights in the Syrian Arab Republic, 15 September
2011, A/HRC/18/53.

UN High Commissioner for Human Rights Statement on Chechnya, 4 April 2000, avail-

able at http://www.usembassy-israel.org.il/publish/press/unations/archive/2000/april/un
20406.htm, last accessed 24 September 2013.
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and Sudan.** Another regional body conducting fact-finding missions in
the region is the Economic Community of West African States that re-
cently dispatched the fact-finding mission to Mali.** In Europe, the Coun-
cil of the European Union and the Organization of the Security and Coop-
eration in Europe are among the organizations that initiate fact-finding.
The former was responsible for the mission to investigate the conflict in
Georgia in 2008, and the latter for the fact-finding mission to the occu-
pied territories of Azerbaijan surrounding Nagorno-Karabakh in 2005.*
The Union of South American Nations is the Latin American regional or-
ganisation that conducts fact-finding activities in the region.

Fact-finding by non-governmental organisations becomes more and
more widespread. The International Federation for Human Rights
(‘FIDH’), for example, is a Paris-based NGO that specialises in human
rights fact-finding. One of its recent missions was to Angola to analyse
the context in which human rights defenders are operating in the coun-
try.*® Another example of NGO work is the Independent Civil Society
Fact-Finding Mission to Libya, established by the Arab Organization for
Human Rights in co-operation with the Palestinian Centre for Human
Rights.*” This undertaking served as an alternative to the UN Fact-Finding
Mission in investigating allegations of the widespread violations of inter-
national law committed in Libya since 15 February 2011.*

2 Decision Assembly/AU/Dec.56 (IV) of the Assembly of the African Union, Fourth Ordi-
nary Session, 30-31 January 2005, Abuja, Nigeria, adopting the 17th annual activity report
of the African Commission on Human and Peoples’ Rights; Resolution ACHPR/Res.68
(XXXV)04 of the African Commission on Human and Peoples’ Rights Resolution to de-
ploy a fact-finding mission in Sudan, 35th Ordinary Session May-June 2004.

4 ECOWAS Statement on the Situation in the North of Mali, Communiqué N°: 065/2012, 19
March 2012.

# Council of the European Union Decision 2008/901/CESP of 2 December 2008 concerning
an independent international fact-finding mission on the conflict in Georgia.

4 Report of the OSCE Fact-Finding Mission (‘FFM”) to the Occupied Territories of Azerbai-
jan Surrounding Nagorno-Karabakh (‘NK’), Prague, 28 February 2005.

Late Richard B. Lillich ef al. (ed.), p. 981, supra note 18; FIDH, “ANGOLA: From Theory
to Practice It’s Time to Guarantee the Capacity of Human Rights Defenders to Act”, avail-
able at http://www.fidh.org/angola-from-theory-to-practice-it-s-time-to-guarantee-the-capa
city-of-13282, last accessed on 13 September 2013.

47 Report of the Independent Civil Society Fact-Finding Mission to Libya, January 2012.

48 Report of the International Commission of Inquiry on Libya adopted by Human Rights

Council at the 19th Session (A/HRC/19/68), 2 March 2012.
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Finally, fact-finding missions may originate from within the state.
This is usually the case with truth and reconciliation commissions estab-
lished by domestic parliaments.* There are other instances when domes-
tic organs sanction fact-finding. The King of Bahrain, for example, set up
the Bahrain Independent Commission of Inquiry to report on the viola-
tions of human rights law during the protests that occurred in Bahrain
from February-March 2011.%° The President of Kyrgyzstan initiated the
creation of the Independent International Commission of Inquiry into the
Events in southern Kyrgyzstan in 2010.°' The Danish Immigration Ser-
vice dispatched a fact-finding mission to Colombo to investigate the hu-
man rights and security situation for Tamils in Sri Lanka.>

1.2.2. Scope of the Mandate

The diversity of fact-finding missions manifests itself not only in the vari-
ety of the bodies that sanction such missions, but also in the scope of their
mandates, which can be formulated in very broad or very narrow terms.
There are fact-finding endeavours aiming at monitoring the fulfilment of a
particular international obligation such as compliance by Iraq with its dis-
armament obligations imposed after the Gulf War,>® or non-violation by
Syria of the prohibition to use chemical weapons.>* The scope of the
mandate can be even narrower and focus on the investigation of a particu-
lar event — such as the assassination of a political leader (Rafiq Hariri or
Benazir Bhutto),” or the specific attacks on UN personnel.’® Some other
missions are temporarily, rather than substantively, limited. This is usu-

4 For example, Truth and Reconciliation Commission of South Africa established by

The Promotion of National Unity and Reconciliation Act, No. 34 of 1995 (assented to 19
July 1995).

% The Royal Order No. 28 of 2011 attached as annex to the Report of the Bahrain Independ-
ent Commission of Inquiry.

Report of the Independent International Commission of Inquiry into the Events in southern
Kyrgyzstan, 4 May 2011.

Danish Immigration Service, Human Rights and Security Issues concerning Tamils in Sri
Lanka, October 2010.

33 Security Council Resolution 1284 (1999), 17 December 1999.

3 Letter dated 22 March 2013 from the Secretary-General addressed to the President of the
Security Council (S/2013/184), 25 March 2013.

> Security Council Resolution 1595 (2005), 7 April 2005; and Letter of the Secretary-
General to the President of the Security Council (S/2009/67), 2 February 2009.

% Security Council Resolution 885 (1993), 16 November 1993.
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ally the case with the reports prepared by the The Office of the UN High
Commissioner for Human Rights as part of its investigative mandate. For
example, the mission of Mary Robinson to look into the situation of hu-
man rights in Chechnya lasted only five days.”’ These types of missions
are not focused on collecting facts as much as they serve to show the re-
sponsiveness of the international community to the situations that require
its immediate attention.”® The scope of the mission’s mandate may be lim-
ited to the establishment of particular facts. For example, the OSCE’s
Fact-Finding Mission to the Occupied Territories of Azerbaijan Surround-
ing Nagorno-Karabakh aimed at determining the existence of settlements
in the area.”

However, it is often the case that the mandate of the mission is
broad and requires its members to make normative assessments of the vio-
lations of human rights and humanitarian law in the region. For example,
the UN Human Rights Council dispatched a mission to Syria to investi-
gate “all alleged violations of international human rights law”.®° The In-
dependent International Fact-Finding Mission on the Conflict in Georgia
sanctioned by the EU Council in Georgia investigated “the origins and the
course of the conflict in Georgia, including with regard to international
law, humanitarian law and human rights, and the accusations made in that
context”.®! The report of the Fact-Finding Mission on the Gaza Conflict
conducted by the UN Human Rights Council considered “any actions by
all parties that might have constituted violations of international human

37 Report of the UN High Commissioner for Human Rights and follow up to the World Con-

ference on Human Right — Situation of Human Rights in Chechnya in the Russian Federa-

tion, Commission on Human Rights, 56th Session Geneva, 5 April 2000. See also Report

of the High Commissioner for Human Rights on the situation of human rights in Kosovo,

Federal Republic of Yugoslavia, Commission on Human Rights, 56th Session Geneva,

(E/CN.4/2000/32).

M. Cherif Bassiouni, “Appraising UN Justice-Related Fact-Finding Missions”, in Journal

of Law and Policy, 2001, vol. 5, no. 35, p. 45.

39 “Report of the OSCE Fact-Finding Mission (FFM) to the Occupied Territories of Azerbai-

jan Surrounding Nagorno-Karabakh (NK)”, 28 February 2005.

UN Human Rights Council, Report of the United Nations High Commissioner for Human

Rights on the situation of human rights in the Syrian Arab Republic, 15 September

2011, A/HRC/18/53, § 4, emphasis added.

81 «Council Decision 2008/901/CFSP of 2 December 2008”, Official Journal of the European
Journal, 3 December 2008.
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rights law or international humanitarian law”.®> However, this report ex-
plicitly stated that the mission did not attempt to identify the individuals
responsible for the commission of offences.®® This is in contrast with the
work of the UN Commission of Experts for the Former Yugoslavia,
which collected information regarding the persons individually responsi-
ble for crimes against humanity and grave breaches of international hu-
manitarian law.**

There are also missions with a narrowly framed mandate, which
still engage in normative assessments of the violations of human rights
and humanitarian law. For instance, the FIDH organised a mission to ana-
lyse the human rights situation in the Mapuche communities in Chile as
related to forest exploitation and the Ralco project.®> Another example is
the UN Board of Inquiry to review and investigate nine incidents in the
Gaza Strip and southern Israel that occurred between 27 December 2008
and 19 January 2009. It assessed the deaths of civilians in accordance
with the rules and principles of international humanitarian law.*

1.2.3. Outcome of the Mission

The classification of fact-finding missions based on their outcome is a less
straightforward exercise than categorising on the basis of the sanctioning
body or the scope of their mandates. The result of the mission may not
always be easily foreseeable. This is because fact-finding missions oper-
ate in a highly politicised context, and the outcome depends, among other
things, on the degree of political support from the Security Council, as
well as the authority that established the mission.®’ The other reason for

62 Report of the United Nations Fact-Finding Mission on the Gaza Conflict, 25 September

2009 (A/HRC/12/48), § 11.

8 Ibid., § 25.

5 Final Report of the Commission of Experts Established Pursuant to Security Council Reso-

lution 780 (1992), 27 May 2004 (S/1994/674), § 4.

The FIDH Report on International Investigative Mission in Chile — The Mapuche People:
Between Oblivion and Exclusion, No. 358/2, 22 August 2003.

Letter from the Secretary-General addressed to the President of the Security Council, 4
May 2009 (A/63/855) with the Summary by the Secretary-General of the report of the
United Nations Headquarters Board of Inquiry into certain incidents in the Gaza Strip be-
tween 27 December 2008 and 19 January 2009, § 28.

7 M. Cherif Bassiouni, 2001, p. 38, supra note 58.
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the lack of predictability is the fact that the mandates operate on an ad hoc
basis, without proper continuity or institutional memory.*®

There are a number of potential outcomes of the fact-finding mis-
sions, depending on the scope of their respective mandates and political
will. First, factual investigations conducted by the relevant body may re-
sult in the establishment of a court or tribunal. This strategy allows for the
initiation of individual prosecutions of those responsible on the basis of
the information collected by the fact-finding mission.” Examples of such
missions are the Commission of Experts for the Former Yugoslavia,” the
International Commission of Inquiry concerning Rwanda,”" the Group of
Experts for Cambodia,”* and the International Independent Investigation
Commission to assist in investigation of all aspects of the assassination of

the former Prime Minister of Lebanon, Rafiq Hariri.”?

Secondly, some missions, short of providing the basis for interna-
tional prosecutions, may come up with a list of recommendations of a
humanitarian character addressed to the state concerned or the interna-
tional community as a whole. For example, the Commission of Inquiry on
Lebanon advised the UN Human Rights Council to enhance humanitarian
assistance and reconstruction, to assess the legality of some weapons and
to address and promote legal means for individuals to redress.”* The Inde-
pendent International Fact-Finding Mission to investigate the implications
of the Israeli settlements on the civil, political, economic, social and cul-
tural rights of the Palestinian people throughout the Occupied Palestinian

8 Ibid., p. 48.

% There are fact-finding limitations in the work of international tribunals which fall outside

the scope of this chapter. For the treatment of the topic, see Nancy Amoury Combs, Fact-
Finding Without Facts: The Uncertain Evidentiary Foundations of International Criminal

Convictions, Cambridge University Press, 2010.

™ Final Report of the Commission of Experts Established Pursuant to Security Council Reso-

lution 780 (1992), 27 May 2004 (S/1994/674), § 3.

Final Report of the Commission of Experts established pursuant to Security Council Reso-
lution 935 (1994), 9 December 1994 (S/1994/1405), § 3.

Report of the Group of Experts for Cambodia established pursuant to General Assembly
Resolution 52/135, including identical letters dated 15 March 1999 from the Secretary-
General to the President of the General Assembly and the President of of the Security
Council.

71

72

3 Report of the Secretary-General on the establishment of a special tribunal for Lebanon on

15 November 2006 (S/2006/893).

Report of the Commission of Inquiry on Lebanon pursuant to Human Rights Council
Resolution S-2/1, 23 November 2006 (A/HRC/3/2), § 31.
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Territory called upon Israel to cease all settlement activities without pre-
conditions, initiate a process of withdrawal of all settlers from the Occu-
pied Palestinian Territory, and put an end to the human rights violations
that are linked to the presence of settlements.”

Thirdly, the fact-finding mission may lead to further institutional
developments, such as the establishment of a more permanent body with a
wider mandate. The conclusions of the Human Rights Council fact-
finding mission for the Syrian Arab Republic about the existence of pat-
terns of human rights violations in the country resulted in the establish-
ment of a body with a wider mandate and an additional task of identifying
those responsible with a view of holding them accountable — an independ-
ent international commission of inquiry.’®

Fourthly, the deployment of the fact-finding mission may result in
the expression of public outcry and concern in response to the security
and humanitarian situation in a certain region. The ECOWAS Fact-
Finding Mission in Northern Mali in 2012 resulted in the call for cease-
fire.”’ This particular outcome corresponds to the public outreach role of
the human rights organisations.

Fifthly, the missions may aim at broader goals such as contributing
to truth, justice and reconciliation in the respective region. This is usually
the case with the truth and reconciliation commissions (hereinafter
‘TRCs’). "® Finally, the mission may be context-based and strive to
achieve a particular political aim. This was the case with the Security
Council’s fact-finding mission to Kosovo prior to its declaration of inde-
pendence.”

> Report of the independent international fact-finding mission to investigate the implications

of the Israeli settlements on the civil, political, economic, social and cultural rights of the
Palestinian people throughout the Occupied Palestinian Territory, including East Jerusa-
lem, 7 February 2013 (A/HRC/22/63), §§ 112—113.

Report of the Independent International Commission of Inquiry on the Syrian Arab Repub-
lic, 23 November 2011 (A/HRC/S-17/2/Add.1), §§ 1, 4.

7 ECOWAS Statement on the Situation in the North of Mali, Communiqué N°: 065/2012, 19
March 2012.

See, for example, The Report of Truth and Reconciliation Commission for the Republic of
Liberia, vol. I, Preliminary Findings and Determinations, p. 2.

UN News Centre, “Security Council told that Kosovo remains calm but tense”, available at
http://www.un.org/apps/news/story.asp?NewsID=22516&Cr=kosovo&Cr1=.UjLx52TOnd
5, last accessed on 13 September 2013.
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1.3. Chapter Contributions

Chapters 2 and 3 open this anthology with the analysis and observations
based on the professional experience of the authors. Chapter 2 by Richard
J. Goldstone offers an insider’s look into the fact-finding missions and
inquiries in South Africa and internationally. Goldstone participated, inter
alia, in the Standing Commission on Political Violence and Intimidation
in South Africa (the Goldstone Commission), the Oil-for-Food Inquiry,
and the UN Fact-Finding Mission on Gaza. He provides an authoritative
and insightful account of the challenges inherent in fact-finding missions
and the lessons that he has learned with regard to the quality control of
such missions. Goldstone’s particular recommendations on how to im-
prove the quality control of fact-finding missions include enhancing its
actual and perceived independence, clearly stipulating the terms of refer-
ence, paying attention to the language of the report, and ensuring the se-
curity of the mission members.

In Chapter 3, Martin Scheinin draws on his experience as a member
of the UN Human Rights Committee and as Special Rapporteur of the
Human Rights Council in his critical assessment of the independent fact-
finding by the UN human rights machinery. Scheinin contends that not all
‘fact-finding’ share the same purpose or should be guided by the same
standards. In particular, the procedures aiming at establishing the respon-
sibility of a state for human rights violations should not be subjected to
evidence requirements typical for determining individual criminal ac-
countability. Scheinin also encourages applying caution when using the
material obtained through fact-finding in criminal investigation.

In Chapter 4, the author Simon De Smet focuses on quality control
and the theory of fact-finding. He points out that modern international
fact-finding is unsatisfactory due to the lack of awareness of the basic
epistemic principles that are at play. De Smet discusses a few epistemo-
logical concepts relevant to international fact-finding in an attempt to
sharpen the understanding of the process of fact-finding and its limita-
tions. In particular, he emphasises the relevance to international fact-
finding of the two different methods of justifying beliefs: the probabilistic
method and the relative plausibility theory.

Chapter 5 by LIU Daqun discusses quality control in truth and rec-
onciliation processes, recognising truth-seeking as an important post-
conflict goal in its own right, which exists either alongside trials or as an
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alternative. He explores various aspects that are vital for the functioning
of the truth and reconciliation commissions: composition of the commis-
sion, applicable standard of proof, resources, and the production of the
final report. He stresses the significance of having a clear mandate for
conducting the investigations in conformity with four principles: fairness,
credibility, impartiality and independence. He maintains that the ability of
commissioners to shape policy and resolve ambiguity in the commission’s
mandate is another vital consideration for effective truth-seeking.

Chapters 6 and 7 look into the specific issue of the formulation of
the mandates of international fact-finding commissions. In Chapter 6
FAN Yuwen aspires to contribute to the improvement of the quality of
fact-finding by formulating criteria for the mandates. The author proposes
a layered approach to the formulation and implementation of the man-
dates, whereby the best result is achieved by balancing conflicting consid-
erations on a step-by-step basis. Among these issues are the tension be-
tween accuracy and flexibility, breadth and specificity, and impartiality
and neutrality. Isabelle Lassée argues in Chapter 7 for a new approach to
the design and implementation of the mandates of international fact-
finding missions. She identifies two main problems with the mandates:
first, they are not always timely or contextually relevant; and second, the
work of the missions often lacks methodology. Lassée offers a solution to
these problems through the enhancement of the external and internal co-
herence of the mandates. External coherence refers to the formulation of
the mandate in precise terms by the sanctioning body, while the internal
coherence denotes the overall methodology adopted by the commission
itself.

Chapter 8 explores another crucial aspect of international fact-
finding: the selection of the members of the mission. In this chapter, WU
Xiaodan reflects on the importance of the composition of the mission for
the credibility, legitimacy and effectiveness of the mandate. She outlines
some concerns stemming from the lack of a uniform procedure for select-
ing the members of UN-mandated fact-finding missions. In particular,
WU focuses on the questions of impartiality, legal expertise and manage-
ment skills of mission members. She concludes that the UN needs to de-
velop and standardise a uniform set of rules for fact-finder selection to
further legitimise the process of international fact-finding.

In the following Chapter 9, Dan Saxon proceeds with the quest for
improvement of the quality of fact-finding endeavours. Saxon argues that
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it is of utmost importance to clarify the purposes of international fact-
finding missions. He points out that while the missions are often set up to
report on the violations of international human rights and humanitarian
law, the legal perspective may ignore the political context in which the
mandate operates. This confusion leads to the lack of clear understanding
of the objectives of international fact-finding missions. Saxon recom-
mends de-coupling mission activities from politics to the greatest extent
possible.

Chapters 10 and 11 offer two distinct case studies of fact-finding
missions, one in Nepal, and one in the former Yugoslavia. Chris Mahony,
in Chapter 10, considers security implications linked to the establishment
of the Commission on Investigation of Disappeared Persons, Truth and
Reconciliation in Nepal in the spring of 2013. Mahony focuses on the
commission’s anticipated inability to provide adequate protection to the
witnesses; which may lead, in turn, to the delay (and potential denial) of
truth and justice. The author identifies a number of areas where the work
on witness protection can be improved. These fields include funding allo-
cation, personnel training, and the management of the programme.

In Chapter 11, David Re ponders reasons why the reports prepared
by the fact-finding missions in the former Yugoslavia had comparatively
little effect on either the evidence presented at trial or the judgements
themselves. Re concludes that there is an overlap in gathering material (or
‘evidence’ if it gets to the court) for the purposes of fact-finding and in-
ternational criminal justice, and the credibility of the courts and fact-
finding missions increases only with improving the accuracy and reliabil-
ity of the information on which they rely. In this regard, the fact-finding
organisations should learn from how criminal courts scrutinise their re-
ports.

Chapter 12 provides a different perspective on the same subject
matter. It questions the impact of international criminal law on interna-
tional fact-finding. Dov Jacobs and Catherine Harwood reflect on the am-
biguity of the international criminal law-focused fact-finding: on the one
hand, it improves the quality of the final product by requiring rigorous
methodology that enhances the credibility of the reports, but on the other
hand, it reduces unnecessarily the scope and the outcome of the fact-
finding mission. The authors track the migration of international criminal
law concepts from the courtroom into fact-finding commissions, while
questioning the use of these concepts as a point of reference. They con-
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clude that international criminal law outside the courtroom might not ac-
tually be international criminal law.

The discussion about the interplay between international criminal
law and international fact-finding continues in Chapter 13, where Lyal
Sunga offers his view as to whether the information from the UN human
rights sources could be admitted as direct evidence in an international
criminal trial. He answers the question in the positive, suggesting that the
urgency of international criminal justice for victims, survivors, and af-
fected communities demands that international criminal investigators and
prosecutors take into account the information available to them despite
the obstacles posed by the different standards of proof and modus oper-
andi of various fact-finding missions.

Wolfgang Kaleck and Carolijn Terwindt focus in Chapter 14 on the
fact-finding work by non-governmental organisations (‘NGOs’). They
take a step back from the general debate about the need to create a uni-
form standardised methodology for NGO fact-work and assess critically
the role of the NGO’s position vis-a-vis the communities with which they
work. It is frequently the case that NGO fact-work plays a role in court-
room proceedings. However, this path, often adopted by the NGOs as
given and without further considerations, requires more reflection.

Chapter 15 highlights the challenges specific to the humanitarian
law fact-finding. In this contribution, Charles Garraway, a Vice-President
of the International Humanitarian Fact-Finding Commission, identifies
different legal regimes that shape the process of modern fact-finding and
determine its parameters. Garraway reflects on the future of the Commis-
sion that, despite never having been called into action in the past, offers
some distinct advantages for the future. Among these benefits are its le-
gitimacy as a permanent institution established pursuant to an interna-
tional mandate and its efficiency in processing confidential enquiries.

Finally, Chapter 16 by Ilia Utmelidze concludes with reflections on
methodological challenges involved in processing large quantities to in-
formation in the context of international fact-finding and possibilities of
using the information technology. The author discusses the quantitative
and qualitative challenges involved in international fact-finding, with the
primary focus on methodology-based technology tools that could make
fact-work more effective and accurate as well as support knowledge-
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based legal analysis. He argues that dealing with sizeable data is not a
matter of technology but methodology.

1.4. Further Research Agenda

This book shows that there are several issues pertaining to non-criminal
justice fact-finding commissions and inquiries that can benefit from fur-
ther research. Such analysis could contribute to increasing the quality of
their fact-work. The improvements can be both substantial and proce-
dural.

1.4.1. Substantive Issues

From the substantive point of view, one of the most decisive challenges in
fact-finding is the formulation of the mandate. It is essential to pose real-
istic objectives that fact-finding missions are able to achieve. The current
trend is overexpansion of the scope of the mission.® It appears that in
many instances fact-finding drifts away from the fact-work towards defin-
ing the law.®' In other cases, one observes an ambitious attempt to under-
stand comprehensively root causes, circumstances, factors, context and
motives of countrywide situations of repression or violence.* The fact-
finding commissions with widely defined, open-ended objectives may
struggle to meet the expectations, especially when funding is inadequate
or the available time is limited.® Consequently, there is a high demand for
the formulation of the discreet specific functions that have the potential of
being met in practice.®

Another substantive research issue pertaining to international fact-
finding concerns the intertangling of the factual conclusions and legal as-
sessments. Some reports prepared by the fact-finding commissions go be-
yond factual conclusions and make legal pronouncements. This peculiar-

80 Report of the Special Rapporteur on the promotion of truth, justice, reparation and guaran-

tees of non-recurrence, supra note 20, § 94.

Dapo Akande and Hannah Tonkin, “International Commissions of Inquiry: A New Form
of Adjudication?”, in EJIL: Talk!, available at http://www.ejiltalk.org/interna tional-
commissions-of-inquiry-a-new-form-of-adjudication/, last accessed on 13 September
2013.

Report of the Special Rapporteur on the promotion of truth, justice, reparation and guaran-
tees of non-recurrence, supra note 20, § 40.

8 Ibid., § 97.

8 Ibid., § 102.
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ity gives fact-finding missions a normative flavour. The task of ascertain-
ing the facts is certainly to be performed in an impartial manner.® This
does not mean, however, that fact-finding is a neutral activity.86 As one of
the legal commentators put it back in 1973, the fact finders “cannot afford
an attitude of neutrality” .*” The solution may be to work on devising pro-
cedures separating to the largest extent possible the questions of fact from
the questions of law, while respecting the boundaries of the mission as
defined by the mandate.

Another issue for further research is defining the purposes of fact-
finding. As discussed extensively in several chapters of the anthology, the
commissions differ from judicial organs in that they are not bound by the
‘beyond reasonable doubt’ standard of proof, the principle of equality of
arms, or the principle of individual criminal responsibility. The question
that arises is that of procedural fairness or lack thereof in handling the in-
formation obtained by the mission.® If the mission’s objective is to estab-
lish patters of violations as opposed to assessing individual conduct for
criminal trial purposes,®® does it have to elaborate on the standard of proof
used in the report?”’® The answer to this question has to be influenced by
an additional consideration that the reports of the commissions often be-
come authoritative statements about the situation and are frequently used
to back the decisions of the political bodies.”’ There are particular diffi-
culties attached to determining violations of norms of international hu-
manitarian law due to their specific characteristics, such as, for example,
the relevant state of mind of the attacker and his or her evaluation of the
situation before the attack.”

8 Bertrand G. Ramcharan, International Law and Fact-Finding in the Field of Human

Rights, Martinus Nijhoff Publishers, 1982, p. 7.
8 Ibid.

8 Theo van Boven, “Fact-Finding in the Field of Human Rights”, in Israel Yearbook on
Human Rights, 1973, vol. 3, no. 93, p. 106

Dapo Akande and Hannah Tonkin, supra note 81.

Théo Boutruche, “Credible Fact-Finding and Allegations of International Humanitarian
Law Violations: Challenges in Theory and Practice”, in Journal of Conflict and Security
Law, 2011, vol. 16, no. 1, p. 114.

% Ibid., p. 114.
Dapo Akande and Hannah Tonkin, supra note 81.

88
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%2 Théo Boutruche, supra note 89, p. 124.
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1.4.2. Procedural Issues

In addition to the substantive challenges, there are a number of procedural
issues ingrained in international fact-finding that require a closer look be-
cause they have the potential of influencing the outcome of the mission.
For example, it is advisable to look into improving logistical support for
the fact-finding missions because practical problems such as access to the
country under examination, availability of information, or security con-
cerns for the mission members may impede fact-finding processes. It
would be benefical to further explore the ways of securing state consent to
allow access to classified military information, which is essential in de-
terminations on some questions of international humanitarian law.” Fact-
finding could benefit from exploring alternative mechanisms of obtaining
information in the instances when the physical access of mission members
to the territory in question is limited by the state under scrutiny. This was
the case with Israel’s refusal to fully co-operate with the UN Fact-Finding
Mission on the Gaza Conflict. Israel declined to provide the members of
the mission with access to Gaza.”* Logistical issues are particularly press-
ing in the case of fact-finding by non-governmental organisations. The
fact-finding work of the most prominent human rights NGOs tends to fo-
cus on issues of physical integrity (such as torture), extrajudicial execu-
tions, and arbitrary detention.”” This data is often in the exclusive control
of states, which are not keen on disclosure.”® Further analysis of the nature
and impact of challenges such as those described above could make a sig-
nificant contribution.

The substantive outcome may also be affected by the mere lack of
the visibility of the mission. Fact-finding cannot be perceived as a process
that ends with the production of a written document. It is only a part of
the process whereby the mission achieves its objectives. Research into
outreach activities such as public communication in connection with the
submission of the final report is essential to increasing the impact of the
mission and, hence, its efficiency. It is advisable to involve different

% Ibid., p. 121.

% Report of the United Nations Fact-Finding Mission on the Gaza Conflict, 25 September
2009 (A/HRC/12/48), § 144.

Diane Orentlicher, “Bearing Witness: The Art and Science of Human Rights Fact-
Finding”, in Harvard Human Rights Journal, 1990, vol. 3, p. 94.

% Ibid., p. 95.
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stakeholders in the discourse related to the report after it has been re-
leased. This is an area that requires further analysis.

There is also room for further study of how there could be im-
provement in the composition of fact-finding missions, their organisation,
and the resources made available to them. The anthology contributes to
this discussion in Chapters 5 and 8. These issues strongly affect the qual-
ity and impartiality of fact-finding processes. For example, the appoint-
ment of non-UN staff associated with certain political agendas as heads or
members of such missions might prejudice the final outcome.’’ Structur-
ing financial issues pertaining to fact-finding can also release undue pres-
sure and uncertainty.

Research effort could also be directed to enhancing the key work
processes in international fact-finding, including the writing of reports
and conclusions. Mediocre performance of some fact-finding missions
may be explained by the lack of rigorous methodology and quality con-
trol, which may, in turn, be caused in part by the lack of continuity in in-
ternational fact-finding.”® In this regard, some consider it unfortunate that
the attempts to establish a permanent commission of inquiry with its own
terms of reference, composition and procedure, failed.”” The methodology
of fact-finding is a particularly serious challenge for non-governmental
organisations. The credibility of the NGO reports is often subjected to
enhanced scrutiny by the international community, with suggestions that
the NGOs lack objectivity or that the output suffers from low quality. This
criticism could stem in part from the lack of generally recognised meth-
odological standards guiding substantial fact-finding endeavours by the
NGOs and guarding it against distortions.'” Given that some of the larg-
est NGOs do not even have internal manuals for their fact-finding work,
reaching broader agreement among such organisations would seem rather
ambitious at this stage of their professionalisation. This is an area that in-
vites critical research.

7 M. Cherif Bassiouni, supra note 58, p. 39.

% Ibid.,p. 41.
9 Karl Josef Partsch, 1981, p. 62, supra note 5.
1% Diane Orentlicher, supra note 95, p. 135.
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1.5. Conclusion

Since the 1990s, non-criminal justice international fact-finding has come
to enjoy wide recognition as a corollary and, in many cases, an alternative
to international criminal justice as a mechanism for achieving account-
ability for the violations of humanitarian and human rights law. Such fact-
finding often has the capacity to surpass international criminal justice in
accomplishing the objectives of setting the historical record and contribut-
ing to national reconciliation. Despite its mounting importance, the topic
of non-criminal justice international fact-finding receives considerably
less attention in the scholarly literature than various issues related to in-
ternational criminal law. The present anthology seeks to remedy this
situation and contribute to a deeper understanding of the challenges inher-
ent in non-criminal justice fact-finding. Its specific focus — quality control
in fact-finding — embraces different aspects of the process. The quality of
the mandate, independence, methodology, and reporting practices deter-
mine the utility, efficacy and legitimacy of fact-finding commissions and
inquiries. Different legal regimes and standards of reporting make the fi-
nal outcome of the mission less predictable absent proper quality control.

Increasing the awareness and understanding of quality control may
enhance the value of non-criminal justice fact-finding to relevant stake-
holders including ultimately, the victims and, indirectly, taxpayers who
make it possible for the governments to support such commissions. More
refined quality control mechanisms can make the success of international
fact-finding less dependent on the individual composition of any given
commission. The leadership of fact-finding processes remains, however,
of the utmost importance to foster a culture of quality control, in which
the will of individual fact-finders to professionalise is nutured by example
and not only by peers. Being mandate-centred helps fact-finders to
sharpen their awareness of quality control. Quality control can contribute
to the substantive independence of the fact-finders’ assessment of allega-
tions of serious violations of international criminal, humanitarian or hu-
man rights law.
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Quality Control in International Fact-Finding
Outside Criminal Justice for
Core International Crimes

Richard J. Goldstone”

2.1. Introduction

It was my great privilege to work with the late Judge LI Haopei when he
was one of the first 11 judges appointed to the United Nations Interna-
tional Criminal Tribunal for the former Yugoslavia. He served in the Ap-
peals Chamber of both that Tribunal, as well as that of the International
Criminal Tribunal for Rwanda. Judge LI was in his late 80s at the time of
his appointment. He brought a vigorous mind and huge experience in in-
ternational law with him to The Hague. He was mentally and physically
agile. My wife, Noleen, and I accompanied a group of the judges to a
game park some hours by bus from Arusha in Tanzania. It was a bumpy
ride on unpaved roads, but that did not appear to be of concern to Judge
LI. He was fluent in more than a dozen languages and his spoken and
written English was impeccable. His judgements are models of concise
analysis and elegant writing.

Richard J. Goldstone, Visiting Professor of Law at the University of Virginia Law
School, is a former justice of the Constitutional Court of South Africa and was the first
Chief Prosecutor of the International Criminal Tribunals for the Former Yugoslavia and
for Rwanda. This chapter is based on his 2013 LI Haopei Lecture presented at the Euro-
pean University Institute in Florence on 20 May 2013. Justice Goldstone was appointed by
the UN Secretary-General to the Independent International Committee to investigate the
Iraq Oil-for-Food Programme. In 2009, he led the UN Fact-Finding Mission on Gaza.
Among his other professional endeavours, Goldstone served as chairperson of the Com-
mission of Inquiry regarding Public Violence and Intimidation that came to be known as
the ‘Goldstone Commission’; and of the International Independent Inquiry on Kosovo. He
also was co-chairperson of the International Task Force on Terrorism, which was estab-
lished by the International Bar Association; director of the American Arbitration Associa-
tion; a member of the International Group of Advisers of the International Committee of
the Red Cross; and national president of the National Institute of Crime Prevention and the
Rehabilitation of Offenders. He is a foreign member of the American Academy of Arts and
Sciences and an honorary member of the Association of the Bar of the City of New York.
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During Judge LI’s period of office in The Hague, my wife and I
also had the pleasure of making the acquaintance of his daughter, Profes-
sor LING Yan. She is a distinguished lawyer and teacher and we were
able to renew our friendship on a recent visit to Beijing, where we en-
joyed her friendship and hospitality.

When informed that the FICHL proposed to establish a lecture se-
ries (on which this volume is based) in the name of her father, Professor
LING stated:

I remember my father as a curious man. I hope the LI Haopei
Lecture Series will consistently place on the agenda cutting-
edge topics and always seek to contribute to the broadening
of our understanding of international law and its role. If it
does, the Series could serve as a meeting ground for open-
minded international lawyers and students from East and
West.!

The topics addressed in the LI Haopei Lecture Series certainly re-
flect the wish of Professor LING.

2.2. The Approach of this Chapter

Fact-finding missions are usually, if not invariably, established to inquire
into situations that are politically fraught and in which the facts are hotly
disputed. If such inquiries are to have any value, there must be general
confidence by the contesting sides that the inquiry will be conducted im-
partially and independently. There must be a perception that those who
are entrusted with the mission will not be biased in favor of or against one
of the contesting parties.

Fact-finding missions might have various objectives. They might be
established to calm a nation and to assist reconciliation. They might be set
up to provide the basis for future criminal investigations. Alternatively,
they may be intended to deter future violations of the norms of human
rights or humanitarian law. Some of these objectives may overlap.

During my career, [ have been involved with a number of different
fact-finding missions, both domestic and international. I propose in this
chapter to consider my own experiences and to approach the issue of
quality control through that subjective lens.

! “Statement by Professor LING Yan”, available at http://www.fichl.org/li-haopei-lecture-

series/statement-by-professor-ling-yan/, last accessed on 8 August 2013.
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I have been privileged to be involved in the following fact-finding
missions and inquiries:

e  South Africa:

1. The death in detention of Clayton Sithole (1990);
2. the Sebokeng Inquiry (1990); and
3. the Standing Commission on Political Violence and Intimida-
tion (the Goldstone Commission) (1991-1994).
e International:
1. The Kosovo Commission (2000);
2. the Oil-for-Food Inquiry (2004-2005);
3. Gaza and Operation Cast Lead (2009); and
4. the Hammarskjold Inquiry (2012-2013).

For the sake of brevity, it is not possible to consider all of them here
and I have omitted the Kosovo and Hammarskjold inquiries from the
analyses that follow.

2.3. Clayton Sithole Inquiry

During the Apartheid years, scores of South Africans, the vast majority
black, died in police detention. In every case, the police put out exculpa-
tory explanations. Regardless of those explanations, there was a wide-
spread perception that the police were responsible for those deaths.

On 11 February 1990, Nelson Mandela was released from prison af-
ter serving 27 years of a life term for high treason. 12 days earlier, it was
announced that there had been yet another death in detention. Clayton
Sizwe Sithole was found hanged in a prison cell in the Johannesburg Cen-
tral Police Station. Sithole was a member of the armed wing of the Afri-
can National Congress. He was also the partner of Zindzi Mandela, the
daughter of Nelson and Winnie Mandela, and the father of her three-
month old son.

According to the police, Sithole was one of a group of men who had
been arrested after having been found in possession of an arms cache that
included an AK-47 automatic rifle, a revolver and 27 rounds of ammuni-
tion. Four days after his arrest, Sithole was found hanged in his cell.
Much to the surprise of most South Africans, President F.W. de Klerk an-
nounced that he was establishing a judicial inquiry into the death of
Sithole. I accepted the invitation from President de Klerk to conduct the
inquiry. This appointment was highly unusual, as inquests into unnatural

FICHL Publication Series No. 19 (2013) — page 37



Quality Control in Fact-Finding

deaths were invariably held by a magistrate under legislation that regu-
lated autopsies. The decision to appoint a judge of what was then the
highest court in the land, to inquire into this matter reflected the political
sensitivity of the incident.

As the evidence unfolded during five days of oral testimony, it be-
came clear beyond any question that Sithole had in fact taken his own life;
indeed, that conclusion was shared by the legal team acting for his family.
I found that the probable reason for the suicide was Sithole’s remorse at
having informed the police of alleged criminal conduct by Winnie Man-
dela. Because she was not represented at the inquiry, I considered it unfair
to make public the substance of the serious allegations that implicated her
in serious criminal conduct. With the agreement of counsel for the Sithole
family and the South African Police, these allegations were kept confiden-
tial.

The finding was broadly accepted by South Africans and, impor-
tantly, by the black majority who had no good reason to place any trust in
the Apartheid police force. One of the reasons for the acceptance of the
finding was the impartiality that I had demonstrated during my previous
10 years on the bench of the Transvaal Supreme Court and my rulings
against the Government of the day. This was clearly present to the mind
of President de Klerk in having decided to appoint me to conduct the in-
quiry. The transparency with which the evidence was led was also as im-
portant. I decided that I would not hold the inquiry in a court building,
preferring instead a more public-friendly venue. We sat in a hearing room
at the Johannesburg City Hall. There was no visible security and large
numbers of people attended the five days during which the evidence was
heard.

The South African Government wanted to avoid the death of
Sithole casting a dark shadow over the release from prison of Nelson
Mandela and the opening of a new chapter of reconciliation in South Af-
rica. The fact-finding mission and the acceptance of its conclusion that
there was no foul play in the death removed this incident from the politi-
cal discourse.

2.4. Sebokeng

In 1990, South Africans anticipated that the transition to democracy
would be a peaceful process. That expectation was shattered by the in-
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cremental escalation of public violence across the country. The vast ma-
jority of the white community referred in a demeaning fashion to the
“black-on-black™ violence resulting from the political rivalry between the
Nelson Mandela’s African National Congress (‘ANC’) and Mangosuthu
Buthelezi’s Inkatha Freedom Party (‘IFP’). Mandela ascribed much of the
violence to an Apartheid-supporting “third force” as a way of destabilis-
ing the ANC and retarding the transition to democracy. Elements in the
police and army were alleged to have been behind these attempts to de-
stabilise.

On a number of occasions, the transition process was interrupted
and almost derailed by some of the more serious incidents of violence,
death and injury. The first of these resulted from a mass protest-march on
26 March 1990 by many thousands of black inhabitants of Sebokeng, a
township near Johannesburg. A line of police officers blocked the demon-
strators from advancing in the direction of a white residential area. There
was a stand-off that ended with the police firing live ammunition at the
demonstrators, killing 14 and injuring almost 400 of them.

I was appointed by President de Klerk to conduct a judicial fact-
finding inquiry into the incident. I again decided that the inquiry should
not be held in a court building, and the evidence and argument were heard
in the civic center in a town not far from Sebokeng. The public gallery
was full to overflowing on most of the days on which we sat. There was
no security and on one of the days of the inquiry there was a scare when a
young man wearing battle fatigues walked into the public gallery carrying
what turned out to be a wooden replica of an AK-47 automatic machine
gun. I noticed the young man walk into the hall and, observing his relaxed
manner, [ was not concerned. However, when a plainclothes police officer
saw the man, he requested me to adjourn the hearing. I did so for the short
time it took to establish that there was no danger posed by the young man.
As one might expect, the incident resulted in quite some media attention.

The families of those killed and injured were represented by leading
counsel and so, too, were the South African Police. After many days of
evidence, I issued a report in which I criticised the actions of the police
and held that they had used force that was “immoderate and dispropor-
tionate to any lawful object to be attained”. I recommended that the police
officers responsible for the shooting should be prosecuted for homicide
and that the State be held liable for the payment of damages to the fami-
lies of those killed and to those who were injured.
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Elements in the white community were scathing in their criticism of
the report. I was accused of ignoring the safety and security interests of
the white community and failing to appreciate the valiant efforts of the
police to protect white South Africans. I received a number of death
threats and much criticism from the right-wing, pro-Apartheid press.

However, the majority of South Africans, and especially black
South Africans, received the report with relief and satisfaction that the
wholly unnecessary loss of life and serious injuries were held to be the
consequence of criminal activity by the police. Importantly, the Govern-
ment of the day accepted the correctness of the findings. Nine of the po-
lice officers were charged with murder and later received amnesty from
the Truth and Reconciliation Commission.

2.5. The Goldstone Commission

In consequence of the escalating violence in many parts of South Africa,
the Government passed a new law to make provision for the President to
appoint the five-person Standing Commission of Inquiry Regarding the
Prevention of Public Violence and Intimidation. It was given wide powers
of subpoena, and search and seizure of documents. In the second half of
1991, I was approached by the Minister of Justice with the request to
chair the Commission. It was not an easy decision for me and it was obvi-
ous that the Commission would be a controversial one. The Minister in-
formed me that my choice had been the unanimous decision of all of the
parties who were negotiating a peaceful transition from white rule to de-
mocracy. | realised that my independence was crucial if the Commission
was to succeed. After some initial hesitation, I agreed to accept the posi-
tion on condition that I continued full-time with my duties as a judge of
the Supreme Court of Appeal. I did not wish the independence that comes
with judicial office to be compromised. I also preferred not to be paid for
work on the Commission. The Government accepted my conditions.

There were four other members of the Commission, two black and
two white. It was apparent from the outset that such an ongoing fact-
finding commission could not succeed without active co-operation from
all political groups in the country. Shortly after my appointment, I met
with the leaders of the political groups. They all promised support and, for
the ensuing three years, made good on that promise.
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The Commission sat for almost three years and held over 40 dis-
crete inquiries into specific situations of violence. It also held three the-
matic inquiries: the first with regard to the management of mass marches
and demonstrations; the second to investigate ways and means of reduc-
ing the prospects of violence in our first democratic election; and the
third, into the effects of violence on children.

The Commission required appropriately trained and experienced
investigators. There appeared to be no other alternative than to recruit
them from within the ranks of the South African Police. My concern was
the universal distrust with which the majority of South Africans viewed
the police. I adopted a few stratagems to overcome this problem. I in-
formed the Commissioner of Police that I required 20 police officers to be
seconded to the Commission. I also informed him that I planned to pub-
lish their names in every South African newspaper with a request for in-
formation concerning any one of them that would disqualify him from
working with an independent commission of inquiry. That was done and
elicited only one negative response concerning one of the police officers,
whom I subsequently did not appoint. The Commission established three
separate investigation units. I requested the European Union to appoint
five senior police officers to work with those units, which they did. Fi-
nally, the South African Law Society appointed independent retired senior
attorneys to work with each of the units. These measures unquestionably
added to the perception of independence which these units and the Com-
mission were generally able to establish.

Soon after we opened the Commission’s offices in Johannesburg
and Cape Town, allegations of politically motivated violence began to
pour in. The reports came from the government, political parties, the po-
lice, non-governmental organisations and members of the public. We
could not investigate all of the allegations and decided to concentrate on
the most egregious incidents and especially those in which the security
forces and political parties were implicated. With regard to the latter,
much ill will had developed between the ANC and the IFP with countless
allegations and counter-allegations. Assassinations and attacks on inno-
cent civilians had become almost daily occurrences.

In June 1991, there was a massacre of civilians, adults and children,
in an ANC-supporting village of Boipatong. I again had to convene an
inquiry. This time President de Klerk suggested to me that I might con-
sider inviting a renowned international jurist to sit with the Commission. I
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agreed that this was a good idea. I decided to approach Proful Bhagwati,
the former Chief Justice of India. To my delight, Justice Baghwati imme-
diately accepted my invitation and spent many weeks sitting with us in
South Africa. His presence helped assure the people of South Africa of
the independence of the inquiry into what was a highly politicised and
contested event.

In 1992, the Commission prepared an interim report in which it
listed in historical sequence the causes of political violence in South Af-
rica. It discussed how racial oppression began in the colonial era, contin-
ued into the 20th century and became entrenched in its most egregious
form during the Apartheid era. It referred to the disparity of wealth in our
society and the many decades of oppression of the black majority of our
people. It also discussed the political rivalry between the ANC and the
IFP.

At that time, our reports were, in accordance with the relevant legis-
lation, sent to President de Klerk to be made public by him at a time he
considered appropriate. They were accompanied by a government media
statement. The media briefing that accompanied the interim report stated
that our Commission had ascribed the main cause of the violence in our
society to the rivalry between the ANC and IFP. This skewed description
of the report dominated the media headlines around the country.

That night, Nelson Mandela returned from a trip abroad and on the
following morning, addressed an important meeting of the ANC. He cas-
tigated the report and accused us of bias and incompetence. His remarks
were clearly based upon the official media release and the hype that had
followed it. I was anguished at this unfair portrayal of the report and even
more by Mandela’s response to it. At about 15:00 that afternoon, I re-
ceived a call from Nelson Mandela. He said that he had now read the re-
port and agreed with most of it. He said that he was calling me for two
reasons. The first was to apologise for having criticised the report. He said
that he had erred in doing so without the benefit of having read it, and for
relying on media reports of its contents. He went on to say that he had
called a media conference for 16:00, at which he would publicly apolo-
gise to me for his remarks. The second reason for the call, he said, was to
ask me whether he could say at the media conference that I had accepted
his apology. Of course I agreed.
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There are a number of lessons to be learned from this incident. The
first was that by holding back our reports and issuing them with their spin,
the Government was undermining the independence and credibility of the
Commission. | issued my own media statement, calling on the President
to undertake to make public all future reports within 24 hours of his re-
ceiving them and that they would on no account be accompanied by any
government media statement. President de Klerk, to his credit, immedi-
ately agreed to these requests. Nelson Mandela’s call to me and his apol-
ogy are testimony to his innate integrity and dignity and, even more so, to
his political instinct that informed him that if he did not withdraw his cen-
sure of the Commission, he would have done permanent damage to the
Commission and placed its future in jeopardy. President de Klerk’s reac-
tion to my requests concerning future reports similarly displayed his po-
litical appreciation of what was at stake.

In 1992, the Commission found conclusive evidence to support
Mandela’s allegations concerning a “third force”. This came about in con-
sequence of a search and seizure operation conducted by a unit of the
Commission at what appeared to be commercial offices in Pretoria. Inves-
tigations revealed that the offices were a front for a department of Mili-
tary Intelligence and the files seized pointed to criminal conduct designed
to discredit ANC leaders and to foment violence between the ANC and
the IFP. De Klerk appointed the head of the South African Air Force to
conduct a follow-up inquiry and that, in turn, led to the dismissal of 23
senior officers of the South African Defense Force.

The work of the Commission obviously upset many in South Af-
rica’s security establishment and many white South Africans who dreaded
the transition from Apartheid to democracy. That resulted in renewed
death threats. In consequence, I was given no option but to accept police
protection, that extended into the early years of the 21st century.

The Goldstone Commission created the climate that led to the es-
tablishment in 1995 of the Truth and Reconciliation Commission. Much
of the evidence it heard confirmed important findings of our Commission.

2.6. The Oil-for-Food Inquiry

In 2004, T had recently retired from the Constitutional Court of South Af-
rica and was teaching at New York University Law School. I received a
telephone call from Kofi Annan, then Secretary-General of the United
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Nations. He asked me whether I would agree to serve on a three-person
Committee of Inquiry into the United Nations Iraq Oil-for-Food Pro-
gramme. This programme had been set up by the Security Council in
1996 to avoid the abandonment of the oil sanctions that had been placed
on Iraq and that were causing serious hardship to the people of that coun-
try.

The Oil-for-Food Programme allowed the Government of Saddam
Hussein to sell Iraqi oil on condition that the proceeds were paid into an
escrow account controlled by the United Nations. The monies received
could be used by Iraq for the purchase of humanitarian goods that were
subject to inspection by the United Nations. The aim was to prevent goods
being received by Iraq that could be used for the manufacture of weapons
of mass destruction. The programme was in operation from 1996 to 2003.
It involved approximately USD 110 billion of oil sales and purchases of
humanitarian goods. It was controlled nominally by the Security Council,
but in reality by a specially established department in the UN Secretariat.

In 2003 and 2004, there were growing reports of corruption in the
management and operations of the Programme. The United States Con-
gress took up the allegations and a number Congressional Committees
became seized of the issues.

In his initial phone call, Kofi Annan informed me that he had ap-
proached Paul Volcker, the former head of the US Reserve, to lead the
inquiry and that the third member would be a Swiss academic, Mark
Pieth, who had expertise in bank frauds. The problem, said Annan, was
that Paul Volcker had not agreed to accept the appointment. He requested
me to meet with Volcker and to encourage him to agree to come on board.
Volcker’s involvement was crucial to the inquiry having credibility in the
United States.

On the following morning, I met with Paul Volcker. His problem,
he explained, was that the proposed committee would have no powers of
subpoena and that it would be unable to obtain crucial assistance from
governments. He had prepared a resolution that he wished the Security
Council to approve, in which the committee was welcomed and with
which all Member States were requested to co-operate. He had sent the
draft to Ambassador John Negroponte, the US Permanent Representative
to the UN. Russia had threatened to veto such a resolution. The Russian
Government, as the major purchaser of Iraqi oil, was not keen on such an
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inquiry. During my meeting with Volcker, Kofi Annan confirmed the
Russian threat and, in a separate call, Negroponte added that the French
were then also threatening a veto. France, too, had reasons for avoiding an
inquiry in the face of allegations that senior French diplomats had ac-
cepted bribes from the Iraqi Government.

Volcker informed Negroponte that if the US wished him to lead the
inquiry, then he would insist that the resolution be put to the Security
Council. Should the resolution be vetoed, he would reconsider his posi-
tion. The following day, I was again meeting with Paul Volcker when the
news came through that the resolution had been passed unanimously. “Of
course” said Volcker, “Russia and France would hardly veto a resolution
welcoming an inquiry into a situation in which they were implicated in
allegations of criminal conduct”.

Apart from allegations of corruption on the part of officials of a
number of governments, there were emerging rumours of the improper
involvement of Kofi Annan’s son, Kojo, with a Swiss company that had
received a lucrative contract to inspect the humanitarian goods on their
arrival at an Iraqi port.

The actual and perceived independence and integrity of the Oil-for-
Food Inquiry Committee were essential. We also required adequate fund-
ing for what promised to be a complex exercise. Eventually the cost was
USD 65 million, of which approximately USD 40 million was spent on
document management — some 13 million pages of documents.

We made it clear to the Secretary-General that the inquiry was
bound to be an intrusive one and that we would require access to all UN
sources and databases, including his own and those of the most senior UN
officials. That was promised to us and Kofi Annan fully complied with his
commitment. We set up an international office in New York that was
separate from the UN. We assembled a staff of over 70 people from 28
countries.

The Commission received support from the key governments, Iraq,
Switzerland and Jordan. The documentation given to us provided evi-
dence of the wholesale corruption of the UN Programme. The controls set
up by the Secretariat were wholly inadequate. As a result, hundreds of
millions of dollars worth of bribes were paid to Saddam Hussein. In order
to ‘save their necks’, meticulous records were maintained by the Iraqi Oil
Ministry.

FICHL Publication Series No. 19 (2013) — page 45



Quality Control in Fact-Finding

The allegations implicating Kofi Annan proved to be without sub-
stance. He would have been spared much embarrassment if the UN had
earlier more efficiently investigated the allegations. Our committee estab-
lished that of the 4,500 companies that supplied goods under the Pro-
gramme, about 2,500 of them paid bribes.

The Committee issued a number of reports in which the operations
of the Programme were laid bare. They resulted in domestic investigations
and prosecutions in a number of countries, some of which are still ongo-
ing.

The work of the Committee saved the reputation and office of the
Secretary-General and will hopefully make a recurrence less likely.

2.7. The Gaza Fact-Finding Mission

In March 2009, I was enjoying a relaxing vacation in New Zealand when
I received an e-mail message from Navi Pillay, the UN High Commis-
sioner for Human Rights. She asked if I would be willing to lead a fact-
finding mission to Gaza relating to the war there, which had taken place
between December 2008 and January 2009. The Israel Defense Forces
(‘IDF’) called this Operation Cast Lead. She attached the resolution of the
Human Rights Council that resolved to establish such a mission. It con-
tained a patently one-sided mandate relating only to war crimes allegedly
committed by Israel. There was no word about war crimes allegedly
committed by Hamas in sending many hundreds of unguided rockets into
civilian areas. I informed the High Commissioner that having considered
the mandate, I was not interested. I thought that was the end to the matter.
How wrong [ was!

Navi Pillay followed up with a request that I visit Geneva and meet
with and advise the President of the Human Rights Council and Nigerian
Ambassador to Geneva, Martin Umhoimobi. I met with Ambassador Um-
hoimobi a couple of weeks later. He informed me that it was his preroga-
tive as President of the HRC to set up the Fact-Finding Mission and to
determine its precise mandate. He agreed that the mandate contained in
the HRC resolution was a biased one. The advice he sought from me was
on appropriate wording for an even-handed mandate. After a discussion,
he requested me to write the terms of the mandate I suggested he should
give to such a mission. I wrote the following: “[...] to investigate all vio-
lations of international human rights law and international humanitarian
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law that might have been committed at any time in the context of the mili-
tary operations that were conducted in Gaza during the period from 27
December 2008 and 18 January 2009, whether before, during or after”.
He read what I had written and agreed that it would be an appropriate
mandate. He said that if I agreed to chair the Mission, then that mandate
would be adopted. As one might expect, it was difficult to refuse to accept
a mandate that I had written. I also found it difficult to refuse to investi-
gate alleged war crimes committed in the Middle East when I had not
hesitated in the case of South Africa, the Balkans and Rwanda. Of course,
being Jewish made it more difficult, but this was no reason to refuse to
become involved. On a number of occasions, I had criticised the anti-
Israel bias of the HRC. So, too, had Kofi Annan, who referred to the “dis-
proportionate focus on violations by Israel” while neglecting other parts
of the world such as Darfur where, he said, there were “far graver crises”.
He later added that Israel should not be given a free pass but that the
Council should give the same attention to grave violations by other states
as well. Having regard to my life-long support for Israel and the objective
terms of the mandate, I was optimistic that Israel would co-operate with
the Mission and would certainly allow it to visit and make inquiries in
Israel. This was the first even-handed action to come from the HRC relat-
ing to Israel. It appeared to me to be an opportunity that Israel should
seize, and thereby create a precedent. It was also present to my mind that
the United States had just taken up a seat on the HRC and would welcome
the terms of the mandate.

Before any formal announcement was made of my agreement to
lead the Mission, I insisted on attempting to meet with the Israeli and Pal-
estinian ambassadors in Geneva to discuss co-operation from their gov-
ernments with the Mission. The Palestinian Ambassador immediately
agreed to meet and offered me the unconditional co-operation of the Pal-
estinian Authority. To my regret, the Isracli Ambassador informed me
that he had no authority to meet with me. I immediately sent him a letter,
setting out the new mandate and requesting his government’s co-
operation. I offered to travel to Jerusalem to meet with the appropriate
Israeli officials to seek their advice on how the mandate should be imple-
mented by the Mission. A few days later, I received a negative response
that was expressly based on the mandate contained in the HRC resolution
that I had previously already rejected. I responded, pointing out that I had
refused the original mandate and reiterated the terms of my mandate. It
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took more than two months before that letter was answered. In the in-
terim, I sent a personal letter to the Israeli Prime Minister requesting a
meeting and advice. All these requests were turned down.

By the time the final refusal came from the Israeli Government, the
work of the Mission had progressed and I had already made the first of
two visits to Gaza.

Before commencing on the Mission, I had one other serious con-
cern, namely that the Arab sponsors of the original resolution would re-
nounce the mandate I had been given by Ambassador Umhoimobi. I
feared that the HRC might adopt those parts of any report that dealt with
Israeli violations and reject those relating to Hamas or Palestinian viola-
tions as falling outside of the mandate. To prevent that from happening, I
called a meeting with the four Ambassadors who represented the sponsors
of the resolution. I indicated to them that I was not prepared to proceed
with the Mission unless I had their acceptance of the new mandate. Not
without some reluctance, they gave me that assurance.

I was aware that the Israeli refusal of all co-operation, which in-
cluded a refusal to allow our Mission into Israecl, meant that we would
have to proceed without having the benefit of direct and official evidence
from one of the two main protagonists. We attempted to make up for this
disadvantage by having regard to informal witnesses and reports from Is-
raeli NGOs, as well as reports put out by the Isracl Defense Forces. Evi-
dence from many Israeli witnesses was obtained by telephone calls made
from Geneva, by the Mission’s staff.

Perhaps the most traumatic and emotional experience of my career
was meeting in Gaza, at their homes, with victims of the war. Many had
lost members of their families and others had been grievously injured.
The most heart-rending visit was that with the al-Samouni family. The
extended al-Samouni family has lived for generations in the so-called ‘al-
Samouni area of Zeytoun’, which is situated south of Gaza City. It is a
semi-rural area in which there are a number of houses, some but not all of
which are occupied by members of the al-Samouni family.

On 4 January 2009, members of the Givati Brigade of the IDF or-
dered all of the members of the family of Saleh al-Samouni to step out-
side, where the father identified each member of his family. The Israeli
soldiers had decided to take over the house as part of the IDF ground op-
eration and ordered its occupants to relocate to the home of Wa’el al-
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Samouni that was about 35 yards away. The Israelis had satisfied them-
selves that there was no ammunition stored in that house. A request from
the family to be allowed to go to Gaza City was refused. Consequently,
there were over 100 members of the family in the single story home of
Wa’el al-Samouni. Early in the morning of 5 January 2009, three male
members of the al-Samouni family went outside to gather firewood. They
were in clear sight of the Israeli troops including those who had ordered
the family to leave their home and relocate in the house of Wa’el al-
Samouni. Within minutes, projectiles were fired (apparently from helicop-
ter gunships) at the three members of the al-Samouni family as they re-
turned with the firewood and, immediately after that, further projectiles
hit the house. A total of 21 members of the family were killed, some of
them young children and women; 19 were injured. Of those injured, an-
other six subsequently died from their injuries.

That was the evidence, considered credible and supported by ambu-
lance records and reports given at the time to non-governmental organisa-
tions. We came to the conclusion that, as a probability, the attack on the
al-Samouni family constituted a deliberate attack on civilians. The infor-
mation we had did not permit a different conclusion. The crucial consid-
eration was that the civilians, including many women and children were
instructed by Israeli troops to relocate to a house that was some 35 yards
from where they had set up a command post. Members of the al-Samouni
family regarded the presence of the IDF as a guarantee of their safety. It
was the same Givati Brigade that fired the missiles that killed so many
members of that family.

For the first time, at the end of October 2010, it was belatedly an-
nounced by Israeli Military Advocate General Mandelblit that the Israeli
Military Police were investigating whether the air strike against the al-
Samouni home was authorised by a senior Givati brigade commander
who had been warned of the danger to civilians. At about the same time,
there were reports that the attack had followed the Israeli military receiv-
ing poor quality drone photographs showing what was interpreted to be a
group of men carrying rocket launchers towards a house. The order was
given to bomb the men and the building. An inquiry from the soldiers on
the ground could have established that the men were carrying firewood.
Notwithstanding any shortcomings with regard to the Israeli investiga-
tions, it is to the credit of the IDF that investigations into a number of the
allegations made against the IDF were conducted and that some adverse
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findings were made public. General Mandelblit, in pursuing this course,
earned the wrath and strong criticisms of some elements in Israel who be-
lieve that its soldiers should be supported no matter what the facts might
indicate. Following the conviction of the two Israeli soldiers who used a
nine-year-old child as a human shield, a wall of the home of General
Mandelblit was spray-painted with graffiti calling him a “traitor”.

Another consequence of the Gaza Report is that the Israel Defense
Forces announced changes in their Rules of Engagement designed for the
increased protection of civilians and banned the use of white phosphorous
in civilian areas. Our criticisms of the military justice system also resulted
in the Turkel Commission set up by the Government of Israel being man-
dated to examine that system. A recent report has justified some, but not
all, of those criticisms.

On the other hand, neither Hamas nor any other Gaza militant group
has made any serious attempt to investigate those responsible for the fir-
ing of rockets and mortars into civilian areas of Southern Israel, conduct
found by the Mission to constitute war crimes and possibly crimes against
humanity. Indeed, notwithstanding that the Report placed Palestinian
militants on notice that their rocket fire into Israel constituted war crimes,
such criminal conduct has continued.

It was the evidence regarding the al-Samouni bombings that caused
me to reconsider the finding that Israel had deliberately targeted civilians.
After many sleepless nights, I came to the conclusion that had I known
the responses from Israel at the time of writing the report, I would not
have made that judgement. The tipping point was provided by the report
from United States retired Judge Mary Davis, also appointed by the HRC,
to the effect that the IDF had devoted resources to conduct some 400 in-
vestigations into allegations of war crimes committed during Operation
Cast Lead.

It was in that context that I felt compelled to write the op-ed that
appeared in the Washington Post on 1 April 2011. In it, I referred to some
of the events which I have just outlined. I went on to state that had I been
made aware of that information at the time of writing the Report, I would
have reconsidered some of the findings and the Report would have read
differently. In particular, I said that it would have influenced the finding
that Israel intentionally targeted civilians.
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2.8.

Quality Control

In light of the foregoing experience, I turn to consider some of the lessons
I have learned with regard to the quality control of fact-finding missions.

a)

b)

d)

There is the necessity of actual and perceived independence. The
most effective way to obtain that is by consulting the parties on the
choice of mission members. That is what was done in the case of
the Goldstone Commission. The five members were agreed on after
long debates by the political leaders of the parties to the peace ne-
gotiations and in particular, De Klerk, Mandela and Buthelezi. In
such a situation, one cannot expect the members of the mission to
be consulted about the identity of other members. The parties to the
negotiations took some months to agree on the composition of the
Commission and it was not up to me or the other members to give
input or to reject any of the other members. In the case of the Gaza
Mission, too, I was not consulted on the other members of the Mis-
sion — that was in the hands of the High Commissioner for Human
Rights, in consultation with the President of the HRC. I might add
that, in hindsight, it is highly unlikely that consultation would have
resulted in an Israeli Government agreement to a Fact-Finding Mis-
sion set up by the HRC. I was over-optimistic in believing that an
even-handed and objective mandate and my chairing the Mission
would have convinced the Government of Israel to lend its co-
operation.

The terms of reference must be clear and unbiased and in no way
pre-judge any of the issues.

Care should be taken in the appointment of the staff appointed to
work with fact-finding missions. In the case of the Goldstone
Commission, [ have described the lengths to which we went to as-
sure the people of South Africa that our work would not be com-
promised by having members of the South African Police serve
with the Commission. In the case of the Gaza Mission, I am not
aware of any criticism directed at specific members of the staff that
were appointed to work with us.

The manner in which a fact-finding report is written is also impor-

tant. Its language should not be pejorative and its conclusions
should not go beyond the facts found to be established. The conclu-
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sions and recommendations should reflect objectivity and the
sources of information clearly and transparently recorded.

e) The quality of a report will be determined by the public reaction to
it. In hotly-disputed situations, that determination will reflect the
views and prejudices of those who assess it. It must be accepted as
inevitable that those criticised by a fact-finding report will be criti-
cal of it. Nonetheless, the purpose of fact-finding missions should
not be to make people happy but rather to spur them on to take ap-
propriate action to deter further human rights violations and, where
relevant, to encourage justice mechanisms to bring acknowledge-
ment to victims and appropriate prosecutions and punishment of
those who should be held to account for violations.

f) To the extent possible, and consistent with the security of the mem-
bers of the mission, witnesses and the integrity of its work, the ac-
tivities of a mission should be performed in as public a manner as
possible. It should be open to scrutiny by the media and, through it,
by the people who are concerned with the findings.

g) The methodology adopted by the mission should be fully set out in
the report.

2.9. Conclusion

It is folly to generalise about fact-finding missions. Each situation will
have its unique features. What works with regard to one may well fail if
applied to another. My experiences with regard to fact-finding in South
Africa were facilitated by the exceptional leadership of Nelson Mandela
and F.W. de Klerk. Their support for the work of the missions and, espe-
cially, their recognition of the independence given to them was crucial to
their success. The support given by Kofi Annan to the work of the Oil-
for-Food Inquiry Committee was similarly crucial. Without it, we would
not have been able to make a positive finding with regard to his integrity
and, I might add, that of his predecessor, Boutros Boutros-Ghali.

The Gaza Fact-Finding Mission was of a very different mold. The
main party to be investigated, the Israel Defense Forces, refused to co-
operate at all, thereby seriously weakening the efficiency and complete-
ness of the Mission’s investigations. That factor was, of course, well-
publicised both in and apart from the Report. I hasten to add that no party
that resorts to the use of military force should be exempted from the most
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careful scrutiny, both domestically and internationally. Nor should any
such party hold a veto over such investigations.

Unfortunately, the number of armed conflicts continues to prolifer-
ate in many regions of the world. Ever-growing popul