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PREFACE BY HANS-PETER KAUL

Treaties must be taken seriously, both when they have entered into force,
and when they are being made. In the third preambular paragraph of the
United Nations Charter — that foundational document of our international
society — all Member States commit themselves to “respect for the obliga-
tions arising from treaties”. Today’s international legal order — established
after millions of Jews, Russians, Chinese and others were killed during
World War Il — depends on our commitment to this principle.

This applies in the same way to international courts. Their judges
must at all times be faithful to the treaty or statute that established the in-
ternational jurisdiction in question. They should not see themselves as
law-makers. This is particularly important in international criminal juris-
dictions. A judge may dislike an element of a crime in the statute, but he
or she must respect that element by applying it pursuant to its ordinary
statutory meaning.

What was perhaps seen as a constructive ambiguity during the ne-
gotiations of a statute — breaking a paralysing disunity and facilitating a
compromise between States — may well be perceived as an unhelpful lack
of clarity later, when the provision has to be applied in specific cases by
judges who are bound to respect the wording of the statute.

Having both participated in the negotiation of the Statute of the In-
ternational Criminal Court and applied this Statute as a Judge of the
Court, I have witnessed first-hand the importance of fully recognising the
significance of every word that is included in such an instrument with a
view to honouring the complex agreement reached between law-making
States. This is illustrated in particular by early decisions of Pre-Trial
Chamber Il in respect of the Prosecutor’s request for the initiation of an
investigation into the situation of Kenya and the related cases of The
Prosecutor v. William Samoei Ruto and Joshua Arap Sang and The Pros-
ecutor v. Uhuru Muigai Kenyatta on the question of the interpretation and
application of certain contextual elements of crimes against humanity as
set out in Article 7 of the ICC Statute.

Actors who may take part in the process to prepare a general con-
vention on crimes against humanity should keep this in mind. Treaties are
not only of cardinal importance when they have entered into force, but
also when they are being made.






FOREWORD BY HANS CORELL

When | started writing these lines, | had just been informed that my long-
time friend Judge Hans-Peter Kaul had passed away. It is therefore with
great sadness that | am authoring this brief foreword. At the same time, in
so doing, | remember with gratitude and fondness my many contacts with
Hans-Peter over the years. In this particular context | recall our interaction
at the international conference commemorating the tenth anniversary of
the International Criminal Court, which took place at Washington Univer-
sity School of Law in St. Louis in November 2012. Judge Kaul’s im-
portant and dedicated contribution to the development of international
criminal law will long be remembered.

When | was invited to contribute this foreword, it was suggested
that readers would find it particularly interesting if the foreword contained
a few words about my background in international criminal law and jus-
tice from the early Commission on Security and Cooperation in Europe
(‘CSCE’) — now Organization for Security and Co-operation in Europe
(‘OSCE’) — mission to Croatia, up until the current initiative for a conven-
tion on crimes against humanity; my view on whether such a convention
should be developed, and, if so, how it could add to the existing interna-
tional legal order; and what those who will be involved in its making
should keep in mind in light of past experience and new challenges. The
following is an attempt to respond to this invitation.

My background in criminal law practice dates back to 1962, when |
graduated from law school and joined the judiciary. In my country, Swe-
den, it is customary that young lawyers join the judiciary as law clerks,
working with senior judges at the circuit court level. A few months later,
these young lawyers are assigned to adjudicate petty criminal cases as a
first step in their judicial career. This is what happened to me with the re-
sult that criminal justice became part of my daily work for more than ten
years in different circuit courts and also in one of our courts of appeal.

With respect to the idea of establishing international criminal
courts, | was rather doubtful in those days. Would this work? Would not
the complexity of dealing with criminal cases at the national level multi-
ply at the international level? Would not trials before international crimi-
nal courts be politicised? Was this realistic?



Later in life, 1 completely changed my mind. As a CSCE war
crimes rapporteur in the former Yugoslavia | realised that nobody would
do anything about bringing perpetrators of the crimes committed there to
justice unless an international criminal tribunal was created. On 9 Febru-
ary 1993, Helmut Turk of Austria, Gro Hillestad Thune of Norway and |
completed our task by presenting our report Proposal for an International
War Crimes Tribunal for the Former Yugoslavia by Rapporteurs (Corell-
Tirk-Thune) under the CSCE Moscow Human Dimension Mechanism to
Bosnia-Herzegovina and Croatia. The CSCE immediately forwarded the
proposal to the United Nations, and later in the same month the Security
Council decided, on the basis also of a proposal by a U.N. Commission, to
establish the International Criminal Tribunal for the former Yugoslavia
(‘ICTY?).

About a year later, in March 1994, | found myself in the position as
Under-Secretary-General for Legal Affairs and the Legal Counsel of the
United Nations. To make a long story short: during my ten years in that
position, 1 was involved in the final steps of establishing the ICTY and
later in establishing the International Criminal Tribunal for Rwanda, the
Special Court for Sierra Leone, and the Extraordinary Chambers in the
Courts of Cambodia. Furthermore, in 1998, | was the Representative of
the Secretary-General at the Rome Conference that adopted the Rome
Statute of the International Criminal Court. Consequently, when the Stat-
ute entered into force in 2002, | was also involved in the establishment of
the Court.

At the conference in St. Louis in 2012, | reflected on State sover-
eignty in modern-day society and came to the conclusion that one of the
most prominent features of this sovereignty is the responsibility to protect.
This responsibility includes an obligation on States to protect their popu-
lations against grave international crimes. Therefore, the international
criminal justice system must function everywhere. The whole State com-
munity must be part of this system in the future.

Making a comparison with the criminal justice system at the nation-
al level, I asked the question whether it would be possible to administer a
country if all of a sudden the criminal justice system would not apply in
certain municipalities or counties. The self-evident answer is that it would
not. In consequence, if we look to the administration of our modern day
international globalized society, the conclusion is the same. The interna-
tional criminal justice system must apply in all States. This will take time.
But it must be the goal.
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This brings me to the Crimes Against Humanity Initiative. | must
confess that |1 was somewhat dubious at the outset when | was invited to
join its Steering Committee. Was it really necessary to elaborate such a
convention after the adoption of the Rome Statute and the establishment
of the International Criminal Court? On further reflection, | soon came to
the conclusion that it is an anomaly that we do not have an elaborate con-
vention on crimes against humanity when other parts of international hu-
manitarian law are codified, notably in the 1948 Convention on the Pre-
vention and Punishment of the Crime of Genocide and in the 1949 Gene-
va Conventions and their Additional Protocols.

The contribution which the Proposed Convention will make to the
observance of the principle of complementarity is of particular im-
portance. It goes without saying that a robust criminal justice system at
the national level in all States is an indispensable element in a proper ad-
ministration of our global society in the future. For this reason it is crucial
that national criminal law in this field is as homogenous as possible. In
addition, it is important that there are also provisions that assist States
when they need to co-operate in bringing perpetrators to justice. The prin-
ciple of aut dedere aut judicare is a necessary element in fulfilling the
obligation to bring perpetrators of international crimes to justice.

Needless to say, the focus of the International Criminal Court must
be on high-ranking officials, leaving the prosecution of low- and mid-
level perpetrators to domestic courts. It is therefore imperative that prose-
cution at this level can be done effectively and efficiently. This also ne-
cessitates an effective inter-State co-operation relating to such prosecu-
tions. A new convention will provide the basis for inter-State co-operation
in matters relating to, for example, evidence, extradition, and transfer of
proceedings.

A central element in the elaboration of a new convention on crimes
against humanity is that it is seen as complementary to the Rome Statute;
under no circumstances should it prejudice or be seen to prejudice the
work of the International Criminal Court.

Against this background it is a great step forward that the Interna-
tional Law Commission of the United Nations in its meeting in 2014 de-
cided to add the topic of “crimes against humanity” to its active agenda. A
contributing factor to this decision may have been a very fruitful and in-
teresting meeting in Geneva in May 2014, in which members of the
Commission participated in discussions with members of the Initiative
and others. The report from this meeting — ‘Fulfilling the Dictates of Pub-
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lic Conscience: Moving Forward with a Convention on Crimes Against
Humanity’ — provides highly interesting reading.

In the Commission’s work, the definition of crimes against humani-
ty will constitute a central component. During the work of the Initiative a
great majority of the more than 250 experts consulted supported the need
to align any new convention with Article 7 of the Rome Statute. Let me
express the hope that the Commission will proceed on the assumption that
no changes in Article 7 should be made by a new crimes against humanity
convention.

A critical element in the upcoming process is to promote a new
convention and to convince States that are doubtful and hesitant that a
new convention is the way ahead. The work instigated by the Initiative
has generated an opportunity that simply must not be missed.

It is against this background that the present anthology must be
warmly welcomed. It will most certainly be an important contribution to
the work that now lies ahead and I do look forward to reading the articles
when the volume is published.

Hans Corell
Former Legal Counsel of the United Nations
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A Crimes Against Humanity Convention
After the Establishment of the
International Criminal Court

Morten Bergsmo* and SONG Tianying**

1.1. Initiatives to Codify Core International Crimes

The International Criminal Court (‘ICC”) currently exercises jurisdiction
over three categories of core international crimes: genocide, war crimes,
and crimes against humanity. The first two were respectively codified by
specialized conventions in 1948 and 1949, not long after the World War
Il. The success of Genocide Convention was closely associated with
Raphael Lemkin, who coined the term ‘genocide’ and relentlessly advo-
cated for a genocide convention.! The Geneva Conventions, together with
their 1977 Additional Protocol I, codified war crimes by means of “grave
breaches”.? The International Committee of the Red Cross (‘ICRC’)

*

Morten Bergsmo is Director of the Centre for International Law Research and Policy, and
Visiting Professor at Peking University Law School.

" SONG Tianying, Legal Officer, Regional Delegation for East Asia of the International
Committee of the Red Cross, holds a Master Degree in International Law and a Bachelor
Degree in Law from China University of Political Science and Law. She contributed to
this chapter in her personal capacity. Views expressed in this chapter do not necessarily re-
flect those of the ICRC.

1 William Schabas, “Convention for the Prevention and Punishment of the Crime of Geno-
cide”, United Nations Audiovisual Library of International Law, available at
http://legal.un.org/avl/ha/cppcg/cppcg.html.

2 Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in
Armed Forces in the Field of 12 August 1949; Geneva Convention for the Amelioration of
the Conditions of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea of
12 August 1949; Geneva Convention Relative to the Treatment of Prisoners of War of 12
August 1949; Geneva Convention Relative to the Protection of Civilian Persons in Time of
War of 12 August 1949 (respectively Geneva Conventions I-IV); Protocol Additional to
the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of
International Armed Conflicts (Additional Protocol I).
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played an indispensable role in the creation and development of the Ge-
neva Conventions.®

The long lack of such a treaty for crimes against humanity is con-
spicuous, but has not gone unnoticed. In 2010, a group of experts con-
vened by the Crimes Against Humanity Initiative concluded the ‘Pro-
posed International Convention on the Prevention and Punishment of
Crimes Against Humanity’ (‘Proposed Convention’), reproduced in An-
nex 1 to this volume.* In 2014, with positive involvement of the Crimes
Against Humanity Initiative, the topic ‘crimes against humanity’ entered
the International Law Commission’s active agenda.® This could represent
a significant turning point.

During the past 70 years, from Lemkin to the ICRC, to the making
of the ICC, and the recent Crimes Against Humanity Initiative, the codifi-
cation of core international crimes and creation of international criminal
jurisdictions have been driven by individuals and institutions with faith
and expertise. States are ultimately made up of individuals in their ser-
vice, who act on their behalf. Their ability and values influence to a con-
siderable extent the contribution States make to the collective develop-
ment of international criminal law.

Crafting a specialized crimes against humanity (‘CAH’) convention
has two main regulatory aspects: one is to codify the substantive law on
crimes against humanity, which, taken together with the other two catego-
ries of core crimes operational at the ICC, lays down the normative foun-
dation for the intended protection of victims. The other aspect concerns
concrete measures to prevent and punish CAH. This is not specific to
crimes against humanity, and may draw on international efforts in dealing
with the other core crimes or ordinary crimes. It could go beyond that, and
progressively incorporate measures that may enhance the prevention and
punishment. There is room for new thinking here.

ICRC, “The Geneva Conventions of 1949: Origins and Current Significance”, available at
https://www.icrc.org/eng/resources/documents/statement/geneva-conventions-statement-
120809.htm, last accessed on 31 October 2014.

Leila Nadya Sadat, “A Comprehensive History of the Proposed International Convention
on the Prevention and Punishment of Crimes Against Humanity”, in Leila Nadya Sadat
(ed.), Forging a Convention for Crimes Against Humanity, Cambridge University
Press, Cambridge, 2011.

5 See section 2.4. of Chapter 2 below.
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1.2. Towards a Distinct and Clarified Definition of Crimes Against
Humanity

1.2.1. Internationalising Serious Human Rights Violations:
The Unique Role of Crimes Against Humanity

The categories of core international crimes are made up of ordinary crim-
inal acts committed with ‘internationalising elements’. These elements
vary between the categories. For genocide, for example, there is a special
intent to destroy a protected group; for crimes against humanity, a context
of attack directed against any civilian population is required; and for war
crimes, there must be an association with an armed conflict. Historically,
the notion of violations of laws and customs of law — and their prohibition
— preceded the concepts of genocide and crimes against humanity. In its
early days, crimes against humanity were closely associated with war.
The term ‘law of humanity’ came from the ‘Martens Clause’ in the 1899
and 1907 Hague Conventions — an important instrument of international
humanitarian law (‘IHL’). The Martens Clause was restated in the 1949
Geneva Conventions and their 1977 Additional Protocols and remains a
crucial IHL principle.® The CAH definition in the Nuremberg and Tokyo
Charters requires acts committed “before or during the war”.” The Statute
of International Criminal Tribunal for Former Yugoslavia (‘ICTY’) re-
tains the nexus to armed conflict, “whether international or internal in
character”. The Statute of International Criminal Tribunal for Rwanda
(‘ICTR’) used a different contextual formulation: “a widespread or sys-
tematic attack against any civilian population on national, political, eth-
nic, racial or religious grounds”. The ICTR definition eliminated the link
to armed conflict, but imported a discriminatory requirement for all acts.
The ICC Statute deleted both the armed-conflict nexus and discriminatory
requirement.

6 Geneva Convention I, Article 63; Geneva Convention Il, Article 64; Geneva Convention
111, Article 142; Geneva Convention IV, Article 158; Additional Protocol I, Article 1(2);
Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the
Protection of Victims of Non-International Armed Conflicts (Additional Protocol 1), Pre-
amble.

7 Charter of the International Military Tribunal (‘Nuremberg Charter’), Part of the London
Agreement of 8 August 1945, Article 6(c) (http://www.legal-tools.org/doc/64ffdd/); Char-
ter of the International Military Tribunal for the Far East (‘Tokyo Charter’), enacted 19
January 1946, Article 5(c) (http://www.legal-tools.org/doc/a3c41c/).
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It has been argued that an armed-conflict linkage may render CAH
largely redundant, since many acts may constitute CAH and war crimes at
the same time.® Decades after the Nuremberg and Tokyo trials, CAH has
evolved into a standalone category that does not need a nexus or special
intent to be prosecuted. Under the ICC Statute, it achieves a contextual
element increasingly distinct from war crimes and genocide, namely “a
widespread or systematic attack directed against any civilian population”.
Crimes against humanity have eventually navigated through the complex
matrix of core crimes, by accentuating its original rationale to punish se-
rious violations committed by a State against its own nationals and their
fundamental rights. Crimes against humanity transcend the traditional in-
ternationalising element of inter-State conflict, and recognize serious vio-
lations of human rights in and of themselves as being contrary to the value
of humanity and thus of international concern.

The separation of crimes against humanity from other core interna-
tional crimes has direct implications on the protection of victims. As more
atrocities are committed within a State’s border, not necessarily related to
a non-international armed conflict, even less likely to an international one,
the unigque element in crimes against humanity reveals its value. The mass
murder committed by the Khmer Rouge regime in the 1970s is a case in
point.®

The contextual elements not only create a special area of applica-
tion as compared to other core international crimes, but have another de-
fining function to distinguish the category from ordinary crimes. The lat-
ter function is explored in great detail before the international courts. In-
terpretation of elements such as “State or organizational policy” and
“widespread or systematic” invites sharp questions regarding the very na-
ture and rationale of this crime. This challenge may also reign in domestic
contexts, where the crime is applied by legal professionals who are used
to dealing with ordinary crimes, and not familiar with the special contex-
tual elements which can confuse even international criminal lawyers.
Chapters 3 by Eleni Chaitidou and 4 by Darryl Robinson elucidate the

8  Darryl Robinson, “Defining ‘Crimes Against Humanity’ at the Rome Conference”, in
American Journal of International Law, 1999, vol. 93, no. 1.

9 Report of the International Law Commission, Sixty-fifth session, (6 May—7 June and 8
July-9 August 2013), General Assembly Official Records, Sixty-eighth session Supple-
ment No. 10 (A/68/10), p. 140.
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international and national authorities regarding the connotation of the con-
textual elements for crimes against humanity.

1.2.2. Enumerated Acts of Crimes Against Humanity

The enumerated acts have evolved through the post-World War 11 trials,
the Statutes of the ICTY and ICTR, the ILC Draft Code of Crimes
Against the Peace and Security of Mankind (‘ILC Draft Code’), and the
ICC Statute. There are two types of enumerated acts under Article 6(c) of
the Nuremberg Charter: “murder [. . .] and other inhumane acts” and “per-
secution on political, racial, or religious grounds in execution of or in
connection with any crime within the jurisdiction of the Tribunal”. Article
5(3) of the Tokyo Charter followed the Nuremberg definition of crimes
against humanity, except that the Tokyo Charter did not include religious
persecution. Control Council Law No. 10 added “imprisonment” and
“rape” to the list of acts and struck the connection of persecution with
other crimes.’® Although the subsequently adopted Nuremberg Principles
followed the Nuremberg Charter formulation,'* the ICTY and ICTR Stat-
utes included these two acts, together with “torture”, and did not require
persecution to be linked to other crimes under the tribunals’ jurisdiction.
The ILC Draft Code added “enforced disappearance of persons” and “in-
stitutionalized discrimination”, and supplemented “rape” with other forms
of sexual violence, on the basis of all the acts included in the ad hoc tri-
bunal statutes. It also recognized an “ethnic” ground for persecution. In
1998, the ICC Statute further expanded persecution to include “national”,
“ethnic”, “cultural”, “gender” and ““other grounds that are universally rec-
ognized as impermissible under international law”, yet restored the re-
quirement of its link to other acts of crimes against humanity or crimes
under the ICC jurisdiction.

In many ways the incremental path of acts of crimes against human-
ity tracks the reality of human rights violations. Along the path, the U.N.
General Assembly declared apartheid a crime against humanity in 1966,
the Apartheid Convention was concluded in 1973,* and Torture Conven-

10 Control Council Law No. 10, Article 2 (1) (http://www.legal-tools.org/doc/ffda62/).

1 Principles of International Law Recognized in the Charter of the Niirnberg Tribunal and in
the Judgment of the Tribunal, 1950 (http://www.legal-tools.org/doc/5164a6/).

12 UNGA Res. 2202 A (XXI), 16 December 1966.

13 International Convention on the Suppression and Punishment of the Crime of Apartheid
(‘Apartheid Convention’), UNGA Res. 3068 (XXVIII), 30 November 1973.
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tion in 1984.1* The Declaration on the Protection of All Persons from En-
forced Disappearance® was made in 1992, and the Enforced Disappear-
ance Convention®® in 2006, after the conclusion of the ICC Statute. There
have been discussions whether more acts should be included in the new
convention for crimes against humanity. Chapter 9 by Christen Price sug-
gests human trafficking may constitute crimes against humanity when cer-
tain conditions are met; for that purpose, Chapter 9 also presents a partial
comparative chart of crimes against humanity definitions in various in-
struments. Chapter 14 by Tessa Bolton suggests to include forced mar-
riage, but not terrorism, and sexual orientation should be an additional
ground for persecution.

1.2.3. Interaction with Existing International and National Practice

There has been jurisprudence on crimes against humanity in international
and national courts since the post-World War Il trials. Drafting an interna-
tional treaty for crimes against humanity at this time in history is assisted
by the existing interpretations and definitions, and at the same time com-
plicated by them. This is different from circumstances surrounding the
conclusion of the Genocide Convention and Geneva Conventions.

In pursuing its work on crimes against humanity, the International
Law Commission (‘ILC”) has requested States to provide information, by
31 January 2015, on the criminalisation of and jurisdiction over crimes
against humanity under national law, as well as on existing judicial deci-
sions.}” According to a previous report submitted to the ILC, approxi-
mately one-half of United Nations Member States have national laws ad-
dressing crimes against humanity.® Prosecution and other measures such

14 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punish-
ment (‘Torture Convention’), UNGA Res. 39/46, 10 December 1984.

15 A/RES/47/133, 18 December 1992.

16 International Convention for the Protection of All Persons from Enforced Disappearance
(‘Enforced Disappearance Convention’), A/61/448, 20 December 2006.

17 Report of the International Law Commission, 66th Session (5 May—6 June and 7 July —8
August, 2014), General Assembly Official Records, 69th Session, Supplement No. 10,
AJ69/10, para. 34.

18 Report of the International Law Commission, Sixty-fifth session, (6 May—7 June and 8
July—9 August 2013), General Assembly Official Records, Sixty-eighth session Supple-
ment No. 10 (A/68/10), p. 144. See also, M. Cherif Bassiouni, “Crimes Against Humanity:
The Case for a Specialized Convention”, in Washington University Global Studies Law
Review, 2010, vol. 9, p. 582.
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as immigration control have been carried out in the domestic domain.
Concrete examples may be found in Chapters 10 and 11 regarding Cana-
dian and American experiences. At the international level, this crime has
been dealt with by the ICC, ICTY, ICTR, the Special Court for Sierra Le-
one, the Special Panels for Serious Crimes in East Timor, the Extraordi-
nary Chambers in the Courts of Cambodia, and the Nuremberg and Tokyo
International Military Tribunals.®

A new CAH convention will need to consider existing practice,
among which there are discrepancies, and the extent of understanding of
the crime varies. Since a specialized CAH convention would aim for na-
tional implementation, it may have an impact on those countries that have
a different definition of crimes against humanity in their national law. The
need to separate crimes against humanity from ordinary crimes is equally
pressing in the domestic context. It may have consequences for the scope
of jurisdiction, immunity, statutory limitations, and other procedural mat-
ters which may be subject to abuse and can cause tension among States.

1.3. Prevention Measures

The Genocide Convention sets out measures for prevention. Under Article
| of the Genocide Convention, States Parties “undertake to prevent” geno-
cide. Article VIII provides that “[a]ny Contracting Party may call upon
the competent organs of the United Nations to take such action under the
Charter of the United Nations as they consider appropriate for the preven-
tion and suppression of acts of genocide or any of the other acts enumer-
ated in article I1I”. Similarly, Article 8(1) of the Proposed Convention ob-
ligates each State Party to prevent the commission of crimes against hu-
manity in any territory under its jurisdiction or control. Article 8(13) pro-
vides that “States Parties may call upon the competent organs of the Unit-
ed Nations to take such action in accordance with the Charter of the Unit-
ed Nations as they consider appropriate for the prevention and punish-
ment of crimes against humanity”.

Not only the text of the Genocide Convention, but subsequent in-

terpretation by the International Court of Justice also carries weight in
contemplating an obligation to prevent crimes against humanity in a fu-

19 Report of the International Law Commission, Sixty-fifth session, (6 May—7 June and 8
July-9 August 2013), General Assembly Official Records, Sixty-eighth session Supple-
ment No. 10 (A/68/10), p. 144.
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ture treaty. The case Application of the Convention on the Prevention and
Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia
and Montenegro) % is thoroughly explored in association with the Pro-
posed Convention, from different angles, in Chapters 5, 6 and 7. The ex-
act formulation of the scope of the obligation to prevent crimes against
humanity will be of critical importance for the support by civil society
and other key actors for the Proposed Convention.

Article 8(15) and (16) of the Proposed Convention resemble Article
23 of the Enforced Disappearance Convention in obligating States Parties
to develop education and training sessions in order to give effect to the
obligation to prevent crimes against humanity.

1.4. Punishment Measures

A specialized CAH convention may consolidate the principles regarding
punishment of core international crimes. The Geneva Conventions and its
Additional Protocol | prescribe universal jurisdiction and an aut dedere
aut judicare obligation for “grave breaches”.?? The Genocide Convention
does not provide for universal jurisdiction, nor does it limit it. The Torture
Convention and Enforced Disappearance Convention also include univer-
sal jurisdiction and the aut dedere aut judicare principle.?® Subsequent
State practice and international jurisprudence have visited these matters.
The new CAH convention presents a good opportunity to entrench the
positive developments. Chapter 7 by Julie Pasch discusses this issue in
some detail.

Compared to prevention, the punishment of crimes against humani-
ty may reference a wider range of existing conventions. Accumulative
experience in punishing crimes through international co-operation may
provide rich technical resources. The Proposed Convention explicitly ref-
erenced 35 international treaties or instruments, including many on trans-
national crimes, such as the Convention Against Corruption, U.N. Con-

20 International Court of Justice, Application of the Convention on the Prevention and Pun-
ishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro),
Judgment, 26 February 2007.

21 Proposed Convention, Explanatory Note, Article 8.

22 Articles 49, 50, 129 and 146 respectively of the Geneva Conventions I-IV, Article 85 of
Additional Protocol I.

23 Enforced Disappearance Convention, Article 9(2); Torture Convention, Articles 5(2) and
7(2).
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vention Against Transnational Crimes, Convention for the Suppression of
Unlawful Seizure of Aircraft. Some of the instruments are mainly of a
procedural nature, such as the European Convention on the Transfer of
Sentenced Persons. For example, the Proposed Convention adopts an An-
nex setting out concrete terms to facilitate extradition, drawing on the En-
forced Disappearance Convention and the U.N. Model Treaty on Extradi-
tion. Annex 3 on “Mutual Legal Assistance” benefits from the U.N. Con-
vention Against Corruption. Although the scope of the new convention —
whether to focus on core provisions or extend to operational details — is
uncertain, the existing practice may be illuminating when weighing the
possibilities.

1.5. Chapter Contributions

In Chapter 2, Leila N. Sadat, who has been leading the initiative of the
Proposed Convention, answers the preliminary question why the interna-
tional community should finally codify crimes against humanity in an in-
ternational convention, particularly given its inclusion in the ICC Statute.
She observes that the absence of a global treaty on crimes against humani-
ty leads to accountability gaps at international and State levels, a down-
grading of crimes against humanity, and overuse of the Genocide Conven-
tion as a legal tool. Sadat demonstrates how a specialized treaty may ac-
centuate the primary role of States — including ICC non-States Parties — in
comprehensively addressing the crime. She is hopeful that the Interna-
tional Law Commission’s recent inclusion of crimes against humanity in
its agenda will contribute to the eventual adoption of such a treaty.

Chapters 3 and 4 tackle the contextual elements of crimes against
humanity as defined by the ICC Statute, and in turn, by the Proposed
Convention. In Chapter 3, Eleni Chaitidou reviews how separate elements
and components such as “widespread”, “systematic”, “organization”,
“policy”, and “attack” have been interpreted and applied in ICC case law.
In light of the dynamic interactions among those elements and resulting
ambiguities in the current ICC jurisprudence, Chaitidou underlines the
essential function of those elements as a whole, to distinguish crimes
against humanity from ordinary crimes. Noting that such challenges fac-
ing the ICC may be magnified in the application of the Proposed Conven-
tion by more diversified practitioners, Chaitidou calls for clear guidance
supplementary to the Proposed Convention to ensure legal certainty and
transparency.
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The call is echoed by Darryl Robinson in Chapter 4, who proposes
a commentary on the “policy” element in connection with a new conven-
tion. He draws on national and international authorities to show that the
policy element is a modest test to screen out ordinary crimes — it is below
“systematic”, may be implicit, and manifested by action or inaction. Rob-
inson reiterates that an artificially heightened “policy” threshold may lead
to tensions with other contextual elements and undermine the applicability
of crimes against humanity.

Chapters 5 and 6 explore the prevention aspect of the Proposed
Convention. In Chapter 5, Maria Luisa Piqué examines the State obliga-
tion to prevent “in any territory under its jurisdiction or control” as de-
fined by Article 8(1) of the Proposed Convention. Assisted by a wide
range of case law from the ICJ, ICTY, and particularly human rights sys-
tems, Piqué demonstrates how this territory-centred approach develops
the scope of State obligation and at the same time limits it. Emphasising
the vital role of extraterritorial obligation in preventing crimes against
humanity, Piqué suggests this phrase should encompass persons, facilities
and situations under the jurisdiction or control of States, in addition to
territory. In Chapter 6, Travis Weber reflects on the obligation to prevent
genocide as defined by the Genocide Convention and subsequently inter-
preted by the ICJ. He finds that similar to the Genocide Convention,
States would have an independent obligation to prevent crimes against
humanity under the Proposed Convention. Weber also considers whether
Article 8(1) hampers effective prevention and argues it should be expand-
ed to allow intervention. Meanwhile, he cautions against casting the net
too wide: Article 8(12) inhibiting free speech should be removed or nar-
rowed.

Chapter 7 turns to the punishment aspect of the Proposed Conven-
tion. Julie Pasch investigates jurisdiction and attendant State obligations
or rights in punishing core international crimes: at the national level, the
right to exercise universal jurisdiction over genocide and war crimes other
than grave breaches of the Geneva Conventions has taken shape in recent
decades; at the international level, the ICC’s complementary jurisdiction
provides an alternative forum to punish core crimes. She concludes that
by including an obligation to exercise universal jurisdiction, the Proposed
Convention heralds a progress in punishing crimes against humanity and
core international crimes in general.
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In Chapter 8, Rhea Brathwaite juxtaposes the definitions of geno-
cide and crimes against humanity and argues the two-tier protection af-
forded by the prohibition of these two crimes would be strengthened with
greater coherence in their protected groups. She accounts for the ad hoc
tribunals’ struggle in applying the current genocide definition, and illus-
trates national legislations that have readily adopted less stringent ap-
proaches than the Genocide Convention. Noting that crimes against hu-
manity has embraced a more inclusive and flexible definition of protected
groups in its evolution, the author proposes to expand the protected
groups for genocide to include “other grounds universally recognized as
permissible under international law”.

In Chapter 9, Christen Price looks at human trafficking through the
lens of crimes against humanity. The author presents the trend of recog-
nizing human trafficking as modern slavery in human rights jurisprudence
and academic writing. Where applicable, human trafficking may also fall
under other enumerated acts of crimes against humanity, such as torture
and crimes of sexual violence. Price deems it necessary that the contextu-
al elements of crimes against humanity be expanded or interpreted in a
way so as to include certain forms of human trafficking that are gross hu-
man rights violations committed by private actors, in peacetime, for prof-
it.

In Chapter 10, Rita Maxwell suggests that the Proposed Convention
should reinforce the principle of Responsibility to Protect (‘R2P’) by ex-
plicitly referring to it as the basis for State obligation to prosecute. Max-
well considers Canada’s experience in exercising universal jurisdiction
over core international crimes and advancing R2P, which serves as an ex-
ample of implementing R2P through effective national prosecutions. She
sees the Proposed Convention as an opportunity to move the R2P doctrine
from an ideal to a binding legal obligation.

In Chapter 11, Mary Kate Whalen shows the complexities of the
domestic prevention and punishment of crimes against humanity in the
U.S. context. She revisits the two failed draft Crimes Against Humanity
Acts of 2009 and 2010, and discerns controversies over issues such as in-
clusion of certain underlying crimes, jurisdiction, command responsibil-
ity, and immunities. Whalen also outlines existing U.S. law that may
criminalize specific acts of crimes against humanity and immigration-
related prosecutions as response to crimes against humanity.
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In Chapter 12, lan Kennedy warns that the Proposed Convention
may erode the potential of the aut dedere aut judicare obligation to be-
come customary international law if States are allowed to only criticize
alleged violations instead of taking legal actions. He suggests Article 9
should affirm the custodial State’s prima facie discretion as to whether to
initiate proceedings against the alleged criminal. Meanwhile, Article 9
should explicitly provide that such discretion would be overridden by res-
olutions of the Security Council or another designated U.N. body support-
ing a crimes-against-humanity accusation. This solution would alleviate
frivolous accusations by other States Parties and induce State legal ac-
tions, which may in turn contribute to the crystallization of the obligation
to prosecute or extradite crimes against humanity into customary interna-
tional law.

Chapter 13 looks at the aut dedere aut judicare principle from a
Chinese perspective. SHANG Weiwei and ZHANG Yueyao offer insight
into China’s consistent emphasis on the State’s discretion to choose be-
tween the two options — a seemingly literal interpretation which may in
truth be driven by concerns over intervention. At the domestic level, Chi-
na’s existing law is better equipped to extradite crimes against humanity
than to prosecute them. Also not to be taken lightly are China’s reserva-
tions over the definition of the crime and the ‘third alternative’ to transfer
to international judicial organs. In the course of implementing this princi-
ple, the authors consider the categorical removal of immunity in the Pro-
posed Convention would be against China’s law and policy.

In the final Chapter, Tessa Bolton critiques some controversial is-
sues in the Proposed Convention. The author is concerned with the biolo-
gy-based gender definition which eludes cultural and social variations.
She also argues that forced marriage as an underlying act and sexual ori-
entation as a ground of persecution should be explicitly included in the
crimes against humanity definition — the ‘constructive ambiguity’ in this
instance is not desirable. Reflecting on the problematic practice regarding
similar human rights provisions, Bolton suggests to further clarify Article
8(12) on hate speech so as to enhance national implementation and pre-
vent potential overreach. She also questions whether the removal of im-
munity ratione personae before national courts is a leap too far, too soon.
She credits the restrained manner in which the Proposed Convention deals
with terrorism and responsibility to protect, and applauds the symbolic
significance of adopting universal jurisdiction obligations.
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1.6. Concluding Remarks

As a specialized crimes against humanity convention assumes the primary
goal of facilitating national criminal justice for core international crimes,
it also faces the primary challenge of Realpolitik in the domestic context.
It is noticed that to date only a few national prosecutions of such crimes
have been carried out.?* The inherent element of State or organizational
policy in crimes against humanity compels State actors to open them-
selves to potential responsibility, if not when they are in power, then after
they step down. In some cases, this will be a challenge. The codification
process, however, not only contributes to the normative architecture of
international criminal law, but, more importantly, affirms the common
value of prohibition of the most serious violations against individuals and
their fundamental rights. The category of crimes against humanity takes
the side of vulnerable individual victims when State or organizational
power comes down on them in ways so extreme that it affronts our very
sense of humanity or humanness. The codification project accumulates
the collective conviction that there is no backtrack vis-a-vis this minimum
standard, that it can no longer be reversed or refuted by individual State
actors.

Against this background, the project to develop a crimes against
humanity convention has the capacity to mobilise broad interest and in-
volvement around the world: to become the new ‘generational’ project to
develop international law to protect the individual. It could give civil so-
ciety renewed life at a time when the ICC has become established and
more autonomous of their rallying support. The project may be perceived
as a new frontline in the struggle to keep the legacy of the Nuremberg and
Tokyo trials alive and healthy. As Chapter 2 elaborates, the international
law category of crimes against humanity was born in response to the Na-
zi-State’s treatment of German Jews, its own citizens. By including the
category in the subject-matter jurisdiction of the Nuremberg Charter,? the
International Military Tribunal was enabled to prosecute this victimisation
as well — not only that of foreign citizens — by that bringing the outcome
of the trial and the principles applied closer to the German people. Late
Judge Hans-Peter Kaul — to whom this volume is dedicated — reminds us

24 M. Cherif Bassiouni, “Perspectives on International Criminal Justice”, in Virginia Journal
of International Law, 2010, vol. 50, p. 305.

%5 |t was also included in the Tokyo Charter, see supra note 7.
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in his Preface that today’s international legal order was “established after
millions of Jews, Russians, Chinese and others were killed during World
War I1”. Seen from this perspective, Israelis, Russians and Chinese have a
greater stake in international criminal law, crimes against humanity in-
cluded, than other nations.?® The terrible sacrifices made by their relatives
during World War 1l gave birth to the Nuremberg and Tokyo trials, to the
later codification and construction of international criminal jurisdictions,
and now to the process of developing a crimes against humanity conven-
tion. This begs the question of how the Proposed Convention will be re-
ceived by Israel, China and Russia.

Contemporary Germany has proved to be the strongest defender of
the integrity of international criminal law during the process to create the
legal infrastructure of the ICC and to establish a proper Court on that ba-
sis. But, although the ICC has 122 States Parties at the time of writing,
more than half of humankind stands outside, with States such as China,
India, Indonesia and Russia not having accepted to be members of the
Court. In the current international climate, such polarisation could be used
to divide the world over international criminal law, especially on issues
linked to the ICC, universal jurisdiction, State immunity and aggression.
This should be a source of concern. It was in part the fundamental princi-
ples of international criminal law that united nations against the authors of
World War 1l and its horrendous atrocities. Indeed, these principles were
inherent in the rationale for the creation of the United Nations Organisa-
tion and its mandate to further develop and codify international law. This
legacy can not be taken lightly.

It is in recognition of the dangers of this emerging polarisation that
some have called for a consolidation of the field of international criminal
law, rather “than further development at the risk of over-extension”.?’
Would a process to develop a crimes against humanity convention run
contrary to this call? Such a process will, by definition, entail a further

construction of the normative room of international criminal law, by add-

% See LIU Yigiang, “Exploring Peace Through Justice Should Be An Essential Element of

China’s Anti-Fascist War Memorialisation”, Torkel Opsahl Academic EPublisher, Brus-
sels, 2014, ISBN 978-82-93081-34-0 (https://www.legal-tools.org/en/doc/f059de/).

27 See Morten Bergsmo and LING Yan, “On State Sovereignty and Individual Criminal Re-
sponsibility for Core International Crimes in International Law”, in Morten Bergsmo and
LING Yan: State Sovereignty and International Criminal Law, Torkel Opsahl Academic
EPublisher, Beijing, 2012, ISBN 978-82-93081-35-7, p. 11 (http://www.legal-
tools.org/doc/82ec96/).
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ing another treaty to the discipline. On the other hand, it will not neces-
sarily represent an expansion of the room, through new principles or their
extension. And the emphasis is likely to be on the facilitation of exercise
of national criminal jurisdiction over crimes against humanity.

But perceptions and the political dynamics may take a different di-
rection. The convention project may be seen or presented as the opening
of another front in the onward march of well-intentioned international
lawyers, civil society activists, and some governments that link a part of
their self-representation to international standard-setting. This risk should
be carefully considered by those who seek to exercise leadership in the
convention project. It is not sufficient that they create the impression that
they are concerned with universal support for the convention. They should
genuinely engage the reservations, views and proposals of States such as
China, India, Indonesia, Israel and Russia, not restricted to their members
in the International Law Commission or representatives in the United Na-
tions General Assembly. Some may find that it is not easy for them to do
that.

The champions of the crimes against humanity convention project
will face additional risks. In the current international climate, we may see
efforts to water down standards when issues are opened for the formula-
tion of consensus. We witnessed this tendency during the negotiation of
the ICC Statute itself, for example on Article 33 on superior orders or Ar-
ticle 7(2)(a) on the contextual requirements of crimes against humanity.
Chapter 4 of this volume is a conscientious and able analysis of how to
remedy negative consequences of constructive ambiguity in Article 7 of
the ICC Statute. It is particularly the scope of the obligation to prevent
crimes against humanity — currently expressed in Article 8(1) of the Pro-
posed Convention — which may come under pressure in ways that will
lead to results below that of the Genocide Convention as interpreted by
the ICJ. This risk is discussed in detail in Chapter 5 below.

The burden on those actors who lead the process is, in other words,
considerable. There is a downside to the moral and professional satisfac-
tion which the process generates. However, the burden to prove that a
new convention would add sufficient value — whether we need a crimes
against humanity convention after the establishment of the ICC — does not
ultimately rest on these individual actors. This question will remain open
until the number of States Parties of a future convention is sufficient for it
to enter into force. The community of States is the jury, and those States
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who will take it upon themselves to drive the process forward will have to
shoulder the burden of persuasion.

The Proposed Convention while seeking to consolidate the aspira-
tion to deal with core international crimes, also reflects a science in doing
so. It shows the initiative and strength of civil society in responding to the
most serious crimes of international concern. In the continuation, the ini-
tiative will have to be truly “[c]onscious that all peoples are united by
common bonds”,?® so that a crimes against humanity convention will rein-
force the “delicate mosaic”? of global unity, rather than contribute to the

polarisation of the international society.

2 See ICC Statute, first preambular paragraph (emphasis added).
2 hid.
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Leila Nadya Sadat*

On 17 July 2014, an historic, but little-noticed, event occurred: The Unit-
ed Nations International Law Commission voted to move the topic of a
new treaty on crimes against humanity to its active agenda and appoint a
Special Rapporteur.® The expectation is that the Rapporteur will prepare,
and the Commission will debate, a complete set of Draft Articles which
will be sent to the United Nations General Assembly in due course. This
could lead to the adoption of a new global treaty on crimes against hu-
manity, filling a normative gap that has persisted for nearly seventy years.

This chapter asks why — and whether — the international community
should finally codify crimes against humanity in an international conven-
tion, particularly given its recent inclusion in the Statute of the Interna-
tional Criminal Court. It considers the normative foundations and practi-
cal application of crimes against humanity by international and national
courts, and how a new treaty might strengthen both the preventive and
punishment dimensions of national and international responses to these

* Leila Nadya Sadat is Henry H. Oberschelp Professor, Israel Treiman Faculty Fellow and
Director of the Whitney R. Harris World Law Institute at Washington University School of
Law. Sadat is the Special Adviser to the ICC Prosecutor on Crimes Against Humanity and
Director of the Crimes Against Humanity Initiative, a multi-year project aiming at the
elaborating and adoption of a new global treaty on crimes against humanity. The author
thanks Madaline George, Ashley Hammet and Douglas Pivnichny for their superb assis-
tance. Nothing in this chapter represents or should be construed as representing the views
of the ICC Prosecutor or any organ of the Court. All Internet references were last accessed
on 24 September 2014.

1 Daily Bulletin, International Law Commission, 18 July 2014, 66™ session, 3227t" meeting,
summary record, available at http://legal.un.org/ilc/sessions/66/jourchr.htm. The Rappor-
teur’s charge is to prepare a First Report on the subject, which will begin the process of
proposing Draft Articles to the Commission for its approval. The First Report would nor-
mally be circulated within the Commission and discussed at its next session in summer
2015.
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crimes. Finally, given the recent challenge to the legitimacy of the Inter-
national Criminal Court by States resisting its jurisdiction as well as the
more existential challenge posed by sceptics of international justice writ
large regarding its ultimate utility, it offers a modest defence of what one
might call ‘the international criminal justice project’ on legal and moral
grounds.

2.1. Crimes Against Humanity and Customary International Law

Crimes against humanity have been described as “politics gone cancer-
ous”,% or as crimes contre I’esprit (‘crimes against the spirit’)® that “shock
the conscience of humankind”. The concept emerged as a response to in-
humane acts that transgressed the bounds of ‘civilized’ behaviour, even
when committed by a government or Head of State, and particularly if
carried out on a massive scale. Over time, they have become a residual
category, addressing atrocities that cannot be categorized either as war
crimes (because they address evils not within the purview of the laws of
war or because they take place outside of armed conflict) or as genocide
within the meaning of the Genocide Convention of 1948, because they do
not represent the intentional destruction of one of the four groups (racial,
religious, national or ethnic) it protects. They are controversial because
they not only describe as immoral certain acts of government (and, later,
non-State actors) but label them criminal — depriving the officials and
other perpetrators accused of such crimes of defences they might wield as
a function of State sovereignty. Moreover, released from their original
moorings through the development of customary international law and
their codification in the Rome Statute for the International Criminal
Court, they have now come to represent attacks carried out not only dur-
ing inter-State conflict, but in intra-State armed conflict, or even peace
time, and attacks by State and non-State actors.*

2 David Luban, “A Theory of Crimes Against Humanity”, in Yale Journal of International
Law, 2004, vol. 29, p. 90.

3 M. Frangois de Menthon, Chief Prosecutor for the French Republic, Opening Statement to
the International Military Tribunal at Nuremberg, January 17, 1946, reprinted in The Trial
of German Major War Criminals by the International Military Tribunal Sitting at Nurem-
berg, Germany: Opening Speeches of the Chief Prosecutors (William S. Hein & Co., Inc.,
Buffalo, NY: 2001).

4 Rome Statute of the International Criminal Court, Article 7(2)(a), UN Doc. A/CONF.
183/9, adopted on 17 July 1998, entered into force on 1 July 2002, in UNTS, vol. 2187, p.
90 (‘ICC Statute’). Some of the early writings on crimes against humanity insisted that
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The evolution from moral condemnation to positive law took nearly
a century. The term ‘crimes against humanity’ or offenses against the
‘laws of humanity’ emerged in the nineteenth century to describe the evils
of slavery and the slave trade.® Subsequently, the ‘Martens Clause’ in the
preamble of the 1907 Hague Convention Respecting the Laws and Cus-
toms of War on Land referenced the “laws of humanity, and [...] the dic-
tates of the public conscience™® as protections available under the law of
nations to human beings caught in the ravages of war. The declaration of
France, Great Britain and Russia of 28 May 1915 described the massacre
of the Armenians in Turkey as “crimes against humanity and civiliza-
tion”,” and the United Nations Report on the Commission on the Respon-
sibilities of the Authors of War and on Enforcement of Penalties in 1919
used the term as well.? In this way, it emerged as a term of art, but was not
yet a legal rule capable of international (or national) enforcement. The
provision in the Martens Clause was too uncertain to provide a clear basis
for either State responsibility or criminal liability,® and it is perhaps un-

they were autonomous from war crimes and crimes against peace. See, e.g., Eugene Aro-
neanu, Le Crime Contre I’Humanité, Dalloz, 1961, pp. 20-21.

5 Leila Nadya Sadat, “Crimes Against Humanity in the Modern Age”, in American Journal
of International Law, 2013, vol. 107, p. 337, footnote16 and sources cited. See also Sandra
Szurek, “Historique: La Formation du Droit International Pénal”, in Hervé Ascensio, Em-
manuel Decaux and Alain Pellet (eds.), Droit International Pénal, Pedone, 2012, pp. 21—
23.

6 Convention (IV) Respecting the Laws and Customs of War by Land, Annex, Preamble,
opened for signature 18 October 1907, UKTS 9, entered into force on 26 January 1910.

The original language proposed was “crimes against Christianity and civilization”. The
term ‘Christianity’ was deleted at the behest of the French delegation who deemed it po-
tentially offensive to Muslims. See Arthur Beylerian (ed.), Les Grandes Puissances,
[’Empire Ottoman et les Arméniens dans les Archives Frangaises (1914—1918), Panthéon
Sorbonne, 1983, pp. 23—-29.

8  The Commission was established at the plenary session of the Preliminary Peace Confer-
ence in 1919. See, U.N. Secretary General, Historical Survey of the Question of Interna-
tional Criminal Jurisdiction, p. 7, U.N. Doc. A/CN.4/7/Rev.1, U.N. Sales No. V.8 (1949)
(“Historical Survey’). The report can be found at “Commission on the Responsibility of
Authors of the War and on Enforcement of Penalties: Report Presented to the Preliminary
Peace Conference”, in American Journal of International Law, 1920, vol. 14, p. 95; see al-
so M. Cherif Bassiouni, Crimes Against Humanity: Historical Evolution and Contempo-
rary Application, Cambridge University Press, 2011, pp. xxviii—xxix.

See, e.g., Leila Sadat, “The Interpretation of the Nuremberg Principles by the French Court
of Cassation: From Touvier to Barbie and Back Again”, in Columbia Journal of Transna-
tional Law, 1994, vol. 32, p. 296 (formerly Wexler).
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surprising that efforts to prosecute ‘crimes against humanity’ following
the First World War were unsuccessful.

The history of the failed efforts to conduct war crimes trials after
World War | need not be recounted in detail here. The Treaty of Ver-
sailles provided for the establishment of a special tribunal to try William
Il of Hohenzollern, the German emperor. Two members of the Commis-
sion — Robert Lansing and James Scott Brown — both prominent members
of the American Society of International Law®® — dissented, arguing that
any such trials would violate the principle of sovereignty, particularly as
there was no international treaty establishing either the nature of the crime
or a court with jurisdiction over it.!* Although it was perhaps an American
preoccupation at the outset, this insistence upon a treaty — as opposed to
customary international law — as the basis for international criminal juris-
diction has persisted, differentiating, to some extent, international crimi-
nal law from other branches of international law in which reliance upon
custom seems more natural and accepted by States. And indeed, no trial of
the Kaiser took place as even States ostensibly supporting his trial, such
as the Netherlands, refused his extradition, offering him refuge instead.*?

It was not until World War Il that a more serious effort to set out
the specific parameters of ‘crimes against humanity’ in an international
agreement occurred. ‘Crimes against humanity’ were specifically included
in the Charters of the International Military Tribunals at Nuremberg®® and
Tokyo!* after a great deal of negotiation which focused much more on the
aggressive war and war crimes charges. In early drafts what became
crimes against humanity were referred to as “atrocities and persecutions
and deportations on political, racial or religious grounds”.™ It was not un-

10 Frederic L. Kirgis, The American Society of International Law’s First Century: 1906—
2006, Brill, 2006, p. 76.

1 Historical Survey, p. 58, see supra note 8.

12 Leila Sadat, “The Proposed Permanent International Criminal Court: An Appraisal”, in
Cornell International Law Journal, 1996, vol. 29, pp. 669-670.

13 Agreement for the Prosecution and Punishment of Major War Criminals of the European
Axis, and Establishing the Charter of the International Military Tribunal (‘IMT’), 8 August
1945, in UNTS, vol. 82, p. 279 (‘IMT Charter’).

14 Charter of the International Military Tribunal for the Far East, 19 January 1946, amended
26 April 1946, T.I.A.S. No. 1589 (‘IMFTE Charter’).

15 “Revised Draft of Agreement and Memorandum Submitted by American Delegation, 30
June 1945”, in Report of Robert H. Jackson, U.S. Representative to the International Con-
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til 31 July 1945 (the London conference convened on 26 June, and the
Charter was signed on 8 August 1945) that the term ‘crimes against hu-
manity’ appeared in the draft. A note by Robert Jackson indicated that the
intention was to make sure that “we are reaching persecution, etc., of Jews
and others in Germany as well as outside of it, and before as well as after
commencement of the war”.*® Apparently Sir Hersch Lauterpacht pro-
posed the addition to the text at a meeting with Jackson during which he
put forward the idea of presenting the case against the accused under the
three principal headings we know today: crimes against peace, war crimes
and crimes against humanity.'” This ensured the entry of the term ‘crimes
against humanity’ into the international legal lexicon, and perhaps ob-
scured the fact that this was in many ways the most revolutionary of the
charges upon which the accused were indicted and convicted, given that
its foundations in international law were so fragile.'8

The proceedings at Nuremberg did not themselves focus greatly on
crimes against humanity; the Tokyo trials even less so. Article 6(c) of the
London Charter defined them as:

namely, murder, extermination, enslavement, deportation,
and other inhumane acts committed against any civilian pop-
ulation, before or during the war, or persecutions on politi-
cal, racial or religious grounds in execution of or in connec-
tion with any crime within the jurisdiction of the Tribunal
whether or not in violation of the domestic law of the coun-
try where perpetrated.*®

ference on Military Trials, London 1945, U.S. Department of State, Publication 3080,
1949, p. 121.

“Notes on Proposed Definition of ‘Crimes’, Submitted by American Delegation, 31 July

1945”, in Report of Robert H. Jackson, U.S. Representative to the International Confer-

ence on Military Trials, London 1945, U.S. Department of State, Publication 3080, 1949, p.

394.

17 Elihu Lauterparcht, The Life of Sir Hersch Lauterpacht, Cambridge University Press,
2010, p. 272; See also Philippe Sands, “My legal hero: Hersch Lauterpacht”, The Guardi-
an, 10 November 2010; Martti Koskenniemi, “Hersch Lauterpacht and the Development of
International Criminal Law”, in Journal of International Criminal Justice, 2004, vol. 2, p.
811; Philippe Sands QC, “Twin Peaks: The Hersch Lauterpacht Draft Nuremberg Speech-
es”, in Cambridge Journal of International and Comparative Law, 2013, vol. 1, p. 37.

18 The other was the crime of waging an aggressive war.

19 IMT Charter, Article 6(c), see supra note 13. The definition in the IMFTE was similar, but

removed the reference to persecution on “religious grounds”. IMFTE Charter, Article 5(c),

see supra note 14.

16
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Although the indictment charged 20 of the 22 defendants ultimately
tried at Nuremberg with crimes against humanity, it was not very specific
as to what crimes the accused had committed which fell within that rubric.
The prosecution’s theory was essentially that the accused, by debasing the
“sanctity of man in their own countries [...] affront[ed] the International
Law of mankind”,?® and in all but two cases in which crimes against hu-
manity were charged, these charges were brought in parallel with war
crimes charges and often charges of crimes against peace. The judgment
of the Tribunal was similarly non-specific, acknowledging that crimes
against humanity were somehow different than war crimes, but providing
little interpretative guidance as to their elements. The preoccupation of the
Tribunal as regards the charges was evidently the final solution and Hit-
ler’s attempted extermination of European Jews. The two accused, Julius
Streicher and Baldur von Schirach, who were found guilty only of crimes
against humanity, were convicted, respectively, of “incitement to murder
and extermination”, on the basis of virulently anti-Jewish propaganda
(Streicher) and of deporting Jews from Vienna (von Schirach).?

Following the trials, the Nuremberg Principles embodied in the
IMT Charter and Judgment were adopted by the General Assembly in
1946,% and codified by the International Law Commission in 1950, which
largely retained the Nuremberg definition of the crime.?® In this way,
‘crimes against humanity” were transformed from rhetorical flourish to a
category of offences condemned by international law for which individu-
als could be tried and punished. During the same period, the Geneva Con-
ventions of 1949 on the laws of war were adopted;?* and the Genocide

20 Egon Schwelb, “Crimes Against Humanity”, in British Yearbook of International Law,
1946, vol. 23, pp. 198-199 (quoting the British Chief Prosecutor, Sir Hartley Shawcross,
in his closing speech delivered on 26-27 July 1946).

“Judgment of 1 October 1946, International Military Tribunal Judgment and Sentence”, in
American Journal of International Law, 1947, vol. 41, pp. 296, 310-311 (‘IMT Judg-
ment’).

21

2 “Affirmation of the Principles of International Law Recognized by the Charter of the Nu-

remberg Tribunal: Report of the Sixth Committee”, U.N. GAOR, 1st Session, Part 2, 55th
plenary meeting, p. 1144, U.N. Doc. A/236 (1946) (also appears as G.A. Res. 95 (1), p.
188, U.N. Doc. A/64/Add.1, 1946).

2 “Documents of the Second Session Including the Report of the Commission to the General
Assembly”, in Yearbook of International Law Commission, 1950, vol. 2, p. 374, U.N. Doc.
A/CN.4.SER.A/1950/Add.1.

2 Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in
Armed Forces in the Field, 12 August 1949, in UNTS, vol. 75, p. 31 (‘First Geneva Con-
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Convention, covering a certain narrow category of crimes against humani-
ty, was adopted in 1948 and entered into force in 1951.%° No comprehen-
sive treaty on crimes against humanity was ever proposed or negotiated,
however, and customary international law often continued to link it to the
commission of crimes against peace or war crimes. This requirement was
not definitively removed until 1998, when the Rome Statute for the Inter-
national Criminal Court finally abolished the linkage and acknowledged
its autonomous nature.

Crimes against humanity under customary international law perco-
lated into the legal systems of a handful of countries that had domesticat-
ed the crime, such as Canada, France, and Israel, and certain elements of
their prohibition could be found in new international instruments prohibit-
ing torture and apartheid.?® Israel prosecuted Adolph Eichmann, for ex-
ample,?” and France conducted a series of trials relying essentially upon
Article 6(c) of the Nuremberg Charter, convicting not only Klaus Barbie,
the infamous ‘Butcher of Lyon’, but two French participants in the Vichy
regime.?® But these cases were the exception, not the rule, and all in-
volved a link to World War 11. Latin American jurisprudence on crimes
against humanity has only more recently begun to truly develop, notably
in Peru, Argentina and most recently Ecuador, following decades of

vention’); Geneva Convention for the Amelioration of the Shipwrecked Members of
Armed Forces at Sea, 12 August 1949, in UNTS, vol. 75, p. 85 (‘Second Geneva Conven-
tion”); Geneva Convention Relative to the Treatment of Prisoners of War, 12 August 1949,
in UNTS, vol. 75, p. 135 (‘Third Geneva Convention’); Geneva Convention Relative to the
Protection of Civilian Persons in Times of War, 12 August 1949, in UNTS, vol. 75, p. 287
(‘Fourth Geneva Convention’).

%5 Convention on the Prevention and Punishment of the Crime of Genocide, adopted on 9
December 1948, entered into force on 12 January 1951, in UNTS, vol. 78, p. 277 (‘Geno-
cide Convention’).

% See International Convention on the Suppression and Punishment of the Crime of Apart-
heid, adopted on 30 November 1973, entered into force on 18 July 1976, in UNTS, vol.
1015, p. 243; Convention against Torture and Other Cruel, Inhuman or Degrading Treat-
ment or Punishment, adopted on 10 December 1984, entered into force on 26 June 1987, in
UNTS, vol. 1465, p. 85; Organization of American States, Inter-American Convention to
Prevent and Punish Torture, adopted on 9 December 1985, entered into force on 28 Febru-
ary 1987, OASTS 67; Council of Europe, European Convention for the Prevention of Tor-
ture and Inhuman or Degrading Treatment or Punishment, adopted on 26 November 1987,
entered into force on 1 February 1989, ETS 126.

27 Attorney General of Israel v. Eichmann, 36 ILR 5 (District Court of Jerusalem, 1961), aff.
36 ILR 277 (Israel Supreme Court, 1962).

28 See, e.g., Sadat, 1994, supra note 9.
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sweeping amnesty laws, and a lack of political will or domestic codifica-
tion under which to prosecute these crimes.?® Scholarly articles sporadi-
cally appeared as well.*® But even though the commission of mass atroci-
ties continued apace during the second half of the 20th century,® there
was little accountability imposed upon those ostensibly responsible,
whether government officials or military leaders, rebels, insurgents or
low-level perpetrators,® and there was no talk of a new convention on
crimes against humanity, although the International Law Commission

29

30

31

32

Jo-Marie Burt, “Challenging Impunity in Domestic Courts: Human Rights Prosecutions in
Latin America”, in Félix Reategui (ed.), Transitional Justice: Handbook for Latin Ameri-
ca, Brasilia: Brazilian Amnesty Commission, Ministry of Justice and International Center
for Transitional Justice, 2011, p. 285. Many human rights violations in Latin America are
charged as something other than ‘crimes against humanity’, however reference and discus-
sion of such has found its way into various judgments, including that of former Peruvian
president Alberto Fujimori. Jo-Marie Burt, “Guilty as Charged: The Trial of former Peru-
vian President Alberto Fujimori for Grave Violations of Human Rights”, in International
Journal of Transnational Justice, 2009, vol. 3, pp. 398-399. Moreover, Argentina has suc-
cessfully prosecuted former generals for crimes against humanity committed in the 1970’s
and 1980’s, while Ecuador is currently proceeding with its first crimes against humanity
trial. For a comprehensive analysis of the codification of crimes against humanity in Latin
American states, see Ramiro Garcia Falconi, “The Codification of Crimes Against Human-
ity in the Domestic Legislation of Latin American States”, in International Criminal Law
Review, 2010, vol. 10, p. 453.

See, e.g., M. Cherif Bassiouni, “‘Crimes Against Humanity’: The Need for a Specialized
Convention”, in Columbia Journal of Transnational Law, 1994, vol. 31, p. 457; Schwelb,
1946, see supra note 20.

A recent study suggested that between 1945 and 2008, between 92 and 101 million persons
were Killed in 313 different conflicts, the majority of whom were civilians. In addition to
those killed directly in these events, others died as a consequence, or had their lives shat-
tered in other ways — through the loss of property, victimization by sexual violence, disap-
pearances, slavery and slavery-related practices, deportations and forced displacements
and torture. M. Cherif Bassiouni, “Assessing Conflict Outcomes: Accountability and Im-
punity”, in M. Cherif Bassiouni (ed.), The Pursuit of International Criminal Justice: A
World Study on Conflicts, Victimization, and Post-Conflict Justice, Intersentia, 2010, p. 6.

In 1989, the Cold War ended with the fall of the Berlin Wall and this began to change. The
International Criminal Court project, which had lain fallow, was restarted with the intro-
duction of a resolution into the General Assembly by Trinidad and Tobago, leading a coa-
lition of 16 Caribbean nations, and the continuation of work on the Draft Code of Crimes
at the International Law Commission. See “Report of the Commission to the General As-
sembly on the work of its Forty-Eighth Session”, in Yearbook of International Law Com-
mission, 1996, vol. 2, pp. 15-42, U.N. Doc. A/CN.4/SER.A/1996/Add.1; see also Leila
Nadya Sadat, The International Criminal Court and the Transformation of International
Law: Justice for the New Millennium, Martinus Nijhoff, 2002.
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continued to work on defining the crime under customary international
law.>

2.2. What Difference Could a Treaty Make?

The absence of a comprehensive treaty on crimes against humanity, of
course, did not mean that international law did not prohibit their commis-
sion. It is well known that the Statute of the International Court of Justice
identifies the sources of international law as including not only “interna-
tional conventions”, but “international custom, as evidence of a general
practice accepted as law”, and “general principles of law recognized by
civilized nations”.3* While treaties are listed first, in Article 38(1)(a), fol-
lowed by custom (paragraph (b)), and then general principles (paragraph
(c)), it has been generally understood that the order in which the sources
of law are listed in Article 38 does not establish a strict hierarchy amongst
them, but instead are listed in the order in which a judge would typically
consult them in addressing a particular legal question.®® Thus, to the ex-
tent crimes against humanity remained part of customary international law
but was not codified in an international convention (other than the 1945
Nuremberg Charter), it could still presumably be the basis for future pros-
ecutions or State responsibility. At the same time, the absence of a clear
definition, and the crime’s continued linkage to other offenses (crimes
against peace and war crimes), made it a clumsy rubric at best, and in-
complete and ineffective at worst. Moreover, under the legality principle,
which requires crimes to be defined prior to prosecution, and also requires
them to be defined to a certain level of particularity, it is not clear that
prosecuting an individual for violating customary international law —
without a clear Statute defining it — is consistent with modern understand-
ings of human rights law. Indeed, when the International Law Commis-
sion considered not defining the crimes in the ICC Statute, but simply list-

33 The ILC took up the question of crimes against humanity as part of its work on the Draft
Code of Crimes Against the Peace and Security of Mankind, which was finalized in 1996,
but never adopted. See “Report of the International Law Commission on the Work of its
Forth-Eighth Session”, in Yearbook of International Law Commission, 1996, vol. 2, pp. 17,
45, UN Doc. A/CN/.4/SER.A/1996/Add.1 (Part 2).

3 Statute of the International Court of Justice, 26 June 1946, Article 38 (1), in UNTS, vol.
33, p. 993.

% See, e.g., lan Brownlie, Principles of Public International Law, Oxford University Press,
2008, p. 5.
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ing them, the nearly unanimous response of commentators was that this
would violate the legality principle.®®

Thus, while customary international law remains important to inter-
national criminal law, the norm of this sub-specialty has been to adopt
treaties defining crimes and imposing obligations upon States to enact pe-
nal legislation, to prevent the crimes (in some cases), to extradite or try
the offenders, and to co-operate with each other in the apprehension, trial
and even incarceration of the accused. There are now more than 318 in-
ternational criminal law conventions, covering twenty-four general cate-
gories of international crime including terrorism, drug trafficking, hostage
taking, aircraft hijacking, environmental crimes, non-applicability of stat-
utes of limitations, apartheid, genocide, torture, unlawful use of weapons,
aggression, piracy, bribery, environmental protection, corruption, destruc-
tion of cultural property and theft of nuclear materials, each one of which
contains some combination of definitional provisions, provisions for in-
terstate co-operation and other provisions related to the enforcement of
the treaty itself.%’

A few examples may be useful to illustrate the difficulties engen-
dered by the absence of a treaty covering crimes against humanity. In the
1990s, when war broke out in the former Yugoslavia, and the Rwandan
genocide took place, the international community reached for the Nurem-
berg precedent only to find that it had failed to finish it. This made the
task of elaborating statutes for the two new ad hoc Tribunals difficult and
complex. The uncertainty in the law was evidenced by the texts of the
Statutes for the International Criminal Tribunals for the former Yugosla-
via (‘ICTY’) and Rwanda (‘ICTR’) adopted by the Security Council in
1993 and 1994, respectively, which although similar in many respects,
contained different and arguably contradictory definitions of crimes
against humanity. The ICTY Statute, for example, included a link to

% The International Law Commission took the position that the draft statute was primary an
“adjectival and procedural instrument”, and therefore did not define the crimes. 1994 Draft
Statute for the International Criminal Court, Report of the International Law Commission,
U.N. GAOR, 49™ Session, Supplement No. 10, U.N. Doc. A/49/10 (1994). This position
was criticized by most experts, and ultimately the Preparatory Committee for the Court
and later the Diplomatic Conference assumed the task of setting out complete definitions
of the three crimes currently in the Court’s jurisdiction. See, €.g., Sadat, 1996, p. 667, see
supra note 12.

37 Jordan J. Paust, M. Cherif Bassiouni, et al., International Criminal Law: Cases and Mate-
rials, Carolina Academic Press, 2013, pp. 17-18.
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armed conflict whereas the ICTR Statute did not. Conversely, the ICTR
Statute required a persecutory or discriminatory element in its chapeau,
which the ICTY Statute did not. These substantive and potentially im-
portant variations in the definition of the crime were difficult to square
with the idea of universal international crimes under customary interna-
tional law.3® M. Cherif Bassiouni underscored this problem in an im-
portant but little-noticed article, in which he lamented the “existence of a
significant gap in the international normative proscriptive scheme, one
which is regrettably met by political decision makers with shocking com-

placency”.*®

At the international level, then, the absence of a clear definition led
to some difficulties in the elaboration of the Statutes for the ad hoc inter-
national criminal tribunals.*® Equally problematic was the inability to use
national or hybrid mechanisms to pursue accountability under universal
jurisdiction. A case in point is the Cambodian ‘genocide’.** From 1975 to
1979, the Khmer Rouge regime killed an estimated 1.7 to 2.5 million
Cambodians, out of a total population of seven million.*? For the most
part, individuals were killed, tortured, starved or worked to death by the
Khmer Rouge not because of their appurtenance to a particular racial, eth-

3 See, e.g., ICTY Statute; ICTR Statute. The IMT Statutes for Tokyo, see supra note 12, and
Control Council Law No. 10, Punishment of Persons Guilty of War Crimes, Crimes
against Peace and Humanity, 20 December 1945, Official Gazette of the Control Council
for Germany, No. 3, 31 January 1946, also differed slightly from the Nuremberg defini-
tion.

39 Bassiouni, 1994, p. 457, see supra note 30.

40 The Statute of the Special Court for Sierra Leone is not identical to either the ICTY, the
ICTR or the ICC Statute, although it was adopted in 2002. See, Statute of the Special
Court for Sierra Leone, U.N.-Sierra Leone, 16 January 2002, Article 2, in UNTS, vol.
2178, p. 149, which provides that the Court

shall have the power to prosecute persons who committed the follow-
ing crimes as part of a widespread or systematic attack against any ci-
vilian population: a. Murder; b. Extermination; c. Enslavement; d. De-
portation; e. Imprisonment; f. Torture; g. Rape, sexual slavery, en-
forced prostitution, forced pregnancy and any other form of sexual vio-
lence; h. Persecution on political, racial, ethnic or religious grounds; i.
Other inhumane acts.

41 Gareth Evans, “Crimes Against Humanity and the Responsibility to Protect”, in Leila Na-

dya Sadat (ed.), Forging a Convention for Crimes Against Humanity, Cambridge Universi-
ty Press, 2011 (‘Forging a Convention®).

42 Cf., Craig Etcheson, After the Killing Fields: Lessons from the Cambodian Genocide,
Praeger, 2005, pp. 118-120.
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nic, religious or national group — the four categories to which the Geno-
cide Convention applies — but because of their political or social classes,
or the fact that they could be identified as intellectuals.*® While theories
have been advanced suggesting ways that the Genocide Convention ap-
plied to these atrocities* and the Co-Prosecutors in Case 2/2 at the Ex-
traordinary Chambers in the Courts of Cambodia (‘ECCC’) have argued
that some groups were exterminated qua groups — such as the Cham Mus-
lims and the Vietnamese*® — most experts agree that:

[F]or all its compelling general moral authority the Genocide

Convention had absolutely no legal application to the killing

fields of Cambodia, which nearly everyone still thinks of as

the worst genocide of modern times. Because those doing

the killing and beating and expelling were of exactly the

same nationality, ethnicity, race and religion as those they

were victimizing — and their motives were political, ideolog-

ical and class-based [...] the necessary elements of specific

intent required for its application were simply not there.*6

This raised problems at the ECCC, as Prosecutors were forced to re-

ly upon crimes against humanity and had to prove (absent a treaty) that it
did not violate the legality principle to indict the accused on that ground
for their conduct in the 1970s, a laborious task given its lack of codifica-
tion.*’ Likewise, prior to the ECCC’s establishment, when Pol Pot was
subsequently arrested in Cambodia in 1997, he could not be tried. Cam-
bodia could not muster the political will, and other countries lacked the
necessary legal infrastructure. Although many countries (such as the

4 Cf., Samantha Power, A Problem From Hell: America and the Age of Genocide, Harper-
Collins, 2002, pp. 87-154.

4 See Hurst Hannum, “International Law and Cambodian Genocide: The Sounds of Si-
lence”, in Human Rights Quarterly, 1989, vol. 11, p. 82 (describing the mass atrocities in
Cambodia as an ‘auto genocide”’).

4 Extraordinary Chambers in the Courts of Cambodia, Prosecutor v. Nuon, leng, Khieu and
leng, Case No. 002/19-09-2007/ECCC/OCIJ, Closing Order, No. D427, 15 September
2010, paras. 1336-1342, 1343-1349.

46 Gareth Evans, 2011, p. 3, see supra note 41.

47 Extraordinary Chambers in the Courts of Cambodia, Prosecutor v. Nuon and Khieu, Case
No. 002/19-09-2007/ECCC/TC, Judgment, No. E313, 7 August 2014, paras. 16-17, 411,
416, 426, 435-436. The ECCC addressed each of the crimes against humanity alleged —
murder, extermination, persecution on political grounds, and “other inhumane acts” — and
determined that each was recognized “as a crime against humanity under customary inter-
national law by 1975, ibid.
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Netherlands and Denmark) could exercise universal jurisdiction over gen-
ocide, torture, terrorism and hijacking, they could not do so over crimes
against humanity because no treaty existed setting out a definition of the
offense and modalities of inter-State co-operation, including procedures
for extradition.*® Pol Pot died one year later, at the age of 73, having nev-
er stood trial *°

Likewise, although the Pinochet case is often referred to as an ex-
ample of the power of universal jurisdiction with respect to international
crimes, the decision of the House of Lords in Pinochet 111 is more a tes-
tament to the requirement of a treaty-based definition of international
crime and jurisdiction. For the Law Lords, in considering the legality of
Pinochet’s potential extradition from the UK to Spain for crimes he had
allegedly committed in Chile, limited extradition to the crime of torture,
committed after the entry into force of the Torture Convention for the UK,
Spain and Chile.>® Without the existence of a treaty — the Torture Conven-
tion in this particular case — the Pinochet case would not have been suc-
cessfully prosecuted. Unfortunately, the limitations imposed by the Lords’
reliance upon the entry into force of the Torture Convention for all three
countries meant that virtually all of the most serious crimes could not be
considered.>! Likewise, in Belgium v. Senegal, the International Court of
Justice found that Senegal had an obligation to either try or extradite for-
mer Chadian leader Hisséne Habre who was indicted by a Belgian inves-
tigating judge “as the perpetrator or co-perpetrator, inter alia of serious
violations of international humanitarian law, genocide, crimes against
humanity and war crimes”, but not under customary international law.

48 David Scheffer, All the Missing Souls: A Personal History of the War Crimes Tribunals,
Princeton University Press, 2012, pp. 347-349.

4 Newsmax, “Cambodia Tribunal Convicts Khmer Rouge Leaders”, available at
http://mww.newsmax.com/Newsfront/Cambodia-Khmer-Rouge-Verdict/2014/08/07/id/
587422/. The Extraordinary Chambers in the Court of Cambodia have tried three individu-
als since its establishment in 2003. See Agreements between the United Nations and the
Royal Government of Cambodia Concerning the Prosecution Under Cambodian Law of
Crimes Committed during the Period of Democratic Kampuchea, in UNTS, vol. 43, p.
2329, 6 June 2003.

% R v. Bow Street Metropolitan Stipendiary Magistrate, Ex parte Pinochet Ugarte (No. 3),
[1999] 1 A.C. 147, 154 (H.L.) (appeal taken from England).

51 |bid., pp. 175-176, 179, 188.
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Rather, it was pursuant to the express provisions of Articles 6 and 7 of the
Torture Convention, which applied as both States were parties.*2

Finally, the case of Bosnia v. Serbia® evidences the difficulty cre-
ated by gaps in States’ responsibility for the commission of crimes against
humanity. Because ICJ jurisdiction was based on a compromissory clause
in the Genocide Convention, the Court’s discussion — which centred upon
whether the atrocities committed in Bosnia constituted genocide — missed
the point. Despite the 200,000 deaths, estimated 50,000 rapes, and 2.2
million people forcibly displaced as a result of the Serb ethnic cleansing
campaign, genocide was held to have been proven only in the massacre of
some 8,000 Muslim men and boys in the Srebrenica area in July 1995.%
Although the Court recognized that crimes against humanity had been
committed, it could not address them. Had a global treaty on crimes
against humanity equipped the 1CJ with jurisdiction, the Court could have
more fully addressed Bosnia’s allegations.*®

The latter example raises one more difficulty engendered because
crimes against humanity do not have their own convention — and that is a
tendency to ‘overuse’ the Genocide Convention because it is the only tool
available. This leads to confusing rhetoric and anger on the part of vic-
tim’s groups who insist that the wrongs done to them constituted ‘geno-
cide’, to overly technical discussions by governments and the internation-
al community as to whether a particular atrocity constitutes ‘genocide’ or
not, which could give rise to a duty to prevent, not just a requirement of

52 1CJ, Questions relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal),
Judgment, 20 July 2012, p. 450 (“[A]ny State party to the Convention may invoke the re-
sponsibility of another State party with a view to ascertaining the alleged failure to comply
with its obligations erga omnes partes, such as those under Article 6, paragraph 2, and Ar-
ticle 7, paragraph 1, of the Convention, and to bring that failure to an end.”).

5 1CJ, Case Concerning the Application of the Convention on the Prevention and Punish-
ment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro),
Judgment, 26 February 2007.

54 Ibid., para. 297.

55 Article 26 of the Proposed Convention grants such jurisdiction. See “Proposed Internation-

al Convention on the Prevention of Crimes Against Humanity”, Appendix 1 in Forging a
Convention, see supra note 41. The same can also be said for the actions brought to the
Court by Croatia and Serbia. See Case Concerning the Application of the Convention on
the Prevention and Punishment of the Crime of Genocide (Croatia v. Serbia), Judgment,
18 November 2008.
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punishment,*® and to disappointment when an atrocity turns out to be ‘on-
ly’ a crime against humanity, as opposed to a genocide, which implicitly
downgrades the significance of crimes against humanity as a legal and
sociological category.

From the above examples, we see that the absence of a global treaty
on crimes against humanity leads to several categories of difficulties: (i)
an impunity gap, in which individuals are unable to be prosecuted or are
prosecuted only with difficulty at both the national and international lev-
els; (ii) a State responsibility gap, because the definition of crimes against
humanity is uncertain and no compromissory clause exists to permit liti-
gation before the ICJ (or other fora) regarding their commission; (iii) a
situation of definitional uncertainty leading to difficult questions regard-
ing whether a particular atrocity was or was not a crime against humanity;
and (iv) a downgrading of crimes against humanity and overuse of the
Genocide Convention as a legal tool.

2.3. Codification of Crimes Against Humanity in the International
Criminal Court Statute: Necessary but not Sufficient

With the adoption of the International Criminal Court Statute in 1998,
crimes against humanity were at last defined and ensconced in an interna-
tional convention. The ICC definition is similar to earlier versions, but
differs in important respects, such as the requirement that crimes against
humanity be committed “pursuant to a State or organizational policy”,*’
and the absence of any linkage to armed conflict. The addition of the poli-
cy element continues to elicit controversy, because the ad hoc tribunals

rejected that element as a matter of customary international law.%® Of

% See, e.g., Power, 2002, see supra note 43; Bosnia v. Serbia, para. 427, see supra note 53
(stating “[t]he obligation on each contracting State to prevent genocide is both normative
and compelling. It is not merged in the duty to punish, nor can it be regarded as simply a
component of that duty”).

57 ICC Statute, Article 7(2)(a), see supra note 4.

% |CTY, Prosecutor v. Kunarac, Case No. IT-96-23 and IT-96-23/1-A, Appeal Judgment, 12
June 2002, para. 98. The appeals chamber noted that there was some “debate” in the juris-
prudence of the Tribunal on the question whether a policy or plan constitutes an element of
crimes against humanity, ibid., para. 98, footnote 114. The Kunarac appeals chamber deci-
sion effectively ended the debate. See also, ICTY, Prosecutor v. Vasiljevi¢, Case No. IT-
98-32-T, Trial Judgment, 29 November 2002, para. 36; ICTY, Prosecutor v. Naletili¢ and
Martinovi¢, Case No. 1T-98-34-T, Judgment, 31 March 2003, para. 234; ICTY, Prosecutor
V. Blaski¢, Case No. IT-95-14A, Appeal Judgment, 29 July 2004, paras. 100, 120, 126;
ICTY, Prosecutor v. Krnojelac, Case No. IT-97-25-T, Trial Judgment, 15 March 2002, pa-
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course, the ICC Statute by its own terms did not purport to represent cus-
tomary law, but only law defined for the purposes of the Statute itself,>
suggesting that perhaps it is possible for ‘Rome law’ to be different than
customary international law outside the ICC Statute.®® At the same time,
given that the ICC Statute applies to nationals of ICC non-States Parties
through the possibility of referral by the Security Council, as well as the
Court’s territorially based jurisdiction, most have concluded that it is dif-
ficult to support the notion of different versions of crimes against humani-
ty law existing inside and outside the ICC Statute, and have suggested that
the ICC definition has ultimately come to represent customary interna-
tional law.%!

If so, perhaps the ICC Statute is sufficient to fill the gaps identified
in the preceding sections flowing from the absence of a treaty on crimes
against humanity? Certainly, the negotiation of the ICC Statute arguably
solved the question of definitional uncertainty and clearly gave crimes
against humanity an autonomous status, definitively delinking it from war
crimes and genocide. But other gaps and difficulties remain. First, the
ICC Statute applies only to cases to be tried before the ICC, that is, to a
handful of perpetrators from the limited number of cases that fall within
the jurisdiction of the Court. Unlike the ad hoc tribunals, the ICC has a
very broad mandate to not only assist with punishment but also prevention
of atrocity crimes, in situations scattered all over the world. Given its
small size and limited resources, the Court has had to be very judicious
about limiting the number of cases per situation. This will leave many po-
tential perpetrators outside the reach of the ICC Statute, and other mecha-
nisms will be required to bring them to book.

ra. 58; ICTR, Prosecutor v. Semanza, Case No. ICTR-97-20-T, Judgment and Sentence, 15
May 2003, para. 329; ICTR, Prosecutor v. Kajelijeli, Case No. ICTR-98-44A-T, Judgment
and Sentence, 1 December 2003, para. 827.

%9 See, e.g., ICC Statute, Article 7(1) (“For the purpose of this Statute, ‘crime against human-
ity’ means [...]”). Whether it has subsequently come to represent customary international
law is the subject of some debate, see Guénaél Mettraux, “The Definition of Crimes
Against Humanity and the Question of a ‘Policy’ Element” and Kai Ambos, “Crimes
Against Humanity and the International Criminal Court”, in Forging a Convention, pp.
142, 279, respectively, see supra note 41.

60 Leila Sadat, “Custom, Codification and Some Thoughts About the Relationship Between
the Two: Article 10 of the ICC Statute”, in DePaul Law Review, 2000, vol. 35, p. 909.

61 Sadat, 2013, pp. 372-374, see supra note 5.
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Second, the ICC Statute does not require States to adopt implement-
ing legislation on the crimes within the Statute, although many have done
so and the Statute assumes that they have an obligation to do s0.% A re-
cent study suggests that 34% of ICC States parties do not have legislation
on crimes against humanity; the percentage is much higher for non-States
parties.®® Moreover, the ICC Statute provides no vehicle for inter-State
co-operation, leaving gaps in mutual legal assistance, extradition and oth-
er aspects of the horizontal co-operation needed for the prosecution of
atrocity crimes across State borders.

Third, the ICC Statute does not provide for State responsibility but
only addresses the possible criminal responsibility of individuals, and
does not explicitly impose an obligation upon States to prevent as well as
punish crimes against humanity. A new treaty could do so, along the lines
of the Genocide Convention, and consistently with the Responsibility to
Protect.

Finally, although 122 States have ratified the ICC Statute at the
time of writing, many remain outside the Rome Statute system. Just as
many of these jurisdictions — like Russia, India and the United States —
have ratified the Genocide and Geneva Conventions,®* it is not impossible
to imagine that they would support and ultimately ratify a new convention
on crimes against humanity. Indeed, the ABA House of Delegates recent-
ly adopted — unanimously — a resolution calling for federal legislation and
for the United States to take the lead in negotiating a new treaty on crimes
against humanity.®® These States could support a crimes against humanity
convention, thereby agreeing to the treaty definition of the crime, agree
upon the need to prevent, punish and co-operate regarding it, but still take
the time they need to become comfortable with the adjudicative jurisdic-
tion of the International Criminal Court.

Although it has recently been proposed that a new interstate mutual
legal assistance convention be adopted covering all of the crimes in the

62 |CC Statute, Preamble, para. 6, see supra note 4.

83 Arturo J. Carrillo and Annalise K. Nelson, “Comparative Law Study and Analysis of Na-
tional Legislation Relating to Crimes Against Humanity and Extraterritorial Jurisdiction”,
in George Washington International Law Review, 2014, vol. 46, pp. 8, 9.

64 A complete list of ratifications of the Genocide and Geneva Conventions are available at
https://treaties.un.org/.

8  ABA Resolution 300, adopted on 18 August 2014, available at http://www.americanbar.
org/content/dam/aba/images/abanews/2014am_hodres/300.pdf.
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ICC Statute,®® that effort has not received much attention largely because
it fills only one of the gaps identified above (interstate co-operation) and,
additionally, is not a realistic alternative for States not party to the ICC
Statute, given that they may not have incorporated the ICC crimes into
their national legislation and may not, therefore, be in a position to co-
operate with other States on questions of mutual legal assistance. It also
would not address many of the critical subsidiary elements required for
the effective prosecution of atrocity crimes: the non-applicability of Stat-
utes of limitation, the lifting of immunities, setting out modes of liability,
and other provisions essential to establishing a comprehensive regime for
the prevention and punishment of crimes against humanity.

2.4. A New Treaty for Crimes Against Humanity? The Crimes
Against Humanity Initiative and the Task Now Before the
International Law Commission

2.4.1. The Work of the Crimes Against Humanity Initiative

Concerned about the problems of continued impunity for the commission
of atrocity crimes, in 2008, the Whitney R. Harris World Law Institute at
Washington University School of Law launched the Crimes Against Hu-
manity Initiative, with three primary objectives: (1) to study the current
state of the law and sociological reality as regards the commission of
crimes against humanity; (2) to combat the indifference generated by an
assessment that a particular crime is ‘only’ a crime against humanity (ra-
ther than a ‘genocide’); and (3) to address the gap in the current law by
elaborating the first-ever comprehensive specialized convention on crimes
against humanity.®’

The Initiative progressed in phases, each building upon the work of
the last. In 2011, the first edition of Forging a Convention for Crimes
Against Humanity was published, which included a major study of issues
that needed to be considered if a new treaty was to be elaborated, as well
as a model text of a Proposed International Convention for the Prevention

8 International Co-operation in the Fight Against the Crime of Genocide, Crimes Against
Humanity and War Crimes, Draft Resolution, 28 March 2013, U.N. Doc.
E/CN.15/2013/L.5.

Leila Nadya Sadat, “A Comprehensive History of the Proposed International Convention

on the Prevention and Punishment of Crimes Against Humanity”, in Forging a Conven-
tion, pp. xxiii—xxiv, see supra note 41.
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and Punishment of Crimes Against Humanity in English and in French.®®
The work was overseen by a Steering Committee of distinguished ex-
perts.®®

During Phase Il of the Initiative, papers written by leading experts
were presented and discussed at a conference held at Washington Univer-
sity School of Law on 13-14 April 2009, and then revised for publica-
tion.”® They addressed the legal regulation of crimes against humanity and
examined the broader social and historical context within which they oc-
cur. Each chapter was commissioned not only to examine the topic’s rela-
tionship to the elaboration of a future treaty, but to serve as an important
contribution to the literature on crimes against humanity in and of itself.

The papers ranged from technical discussions of specific legal is-
sues such as modes of responsibility, immunities and amnesties, enforce-
ment and gender crimes to broader conceptual treatments of earlier codifi-
cation efforts, the definition of the crime in the ICC Statute and customary
international law, and the phenomenon of ethnic cleansing. Several of the
papers contrasted the ICC and ad hoc tribunal definition of crimes against
humanity and were very helpful to the discussions as the drafting effort
progressed; the same can be said for the many other contributions which
addressed specific topics such as crimes against humanity and terrorism,
universal jurisdiction, and the Responsibility to Protect.

In discussing the scholarly work more questions were raised than
answered. What was the social harm any convention would protect?
Atrocities committed by the State, or a broader concept that would include
non-State actors? Would a new legal instrument prove useful in combat-
ing atrocity crimes? How would any new instrument interact with the

8 “Proposed International Convention on the Prevention and Punishment of Crimes Against

Humanity”, in Forging a Convention, p. 359, see supra note 41 (‘Proposed Convention®).
The Proposed Convention can also be found on p. 403 in French and on p. 503 in Spanish.
These texts, as well as Arabic, Chinese, German and Russian translations, are also availa-
ble at crimesagainsthumanity@wustl.edu.

8 The Steering Committee is composed of Professor M. Cherif Bassiouni, Ambassador Hans
Corell, Justice Richard Goldstone, Professor Juan Mendez, Professor William Schabas and
Judge Christine Van den Wyngaert.

0 One paper was commissioned subsequent to the April meeting based upon the emphasis in
that meeting on inter-state co-operation as a principal need to adopt the Convention: Laura
M. Olson, “Re-enforcing Enforcement in a Specialized Convention on Crimes Against
Humanity: Inter-State Cooperation, Mutual Legal Assistance, and the Aut Dedere Aut Ju-
dicare Obligation”, in Forging a Convention, p. 323, see supra note 41.
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Rome Statute for the International Criminal Court? As the initial scholarly
work was undertaken, a preliminary draft text of the convention, prepared
by M. Cherif Bassiouni, was circulated to participants at the April meet-
ing to begin the drafting process. As the Initiative progressed, nearly 250
experts were consulted, many of whom submitted detailed comments
(orally or in writing) on the various drafts of the proposed convention cir-
culated, or attended meetings convened by the Initiative either in the
United States or abroad. Between formal meetings, technical advisory
sessions were held during which every comment received — whether in
writing or communicated verbally — was discussed as the draft convention
was refined. The Proposed Convention went through seven major revi-
sions (and innumerable minor ones) and was approved by the members of
the Steering Committee in August 2010 in English (and is annexed to this
volume).

The Proposed Convention has begun, not ended, the debate. Elabo-
rated by experts without the constraints of government instructions (alt-
hough deeply cognizant of political realities), it is a platform for discus-
sion by States, the International Law Commission, civil society and aca-
demics with a view to the eventual adoption of a United Nations Conven-
tion on the Prevention and Punishment of Crimes Against Humanity. The
Proposed Convention builds upon and complements the ICC Statute by
retaining the Rome Statute definition of crimes against humanity but has
added robust interstate co-operation, extradition and mutual legal assis-
tance provisions in Annexes 2—6. Universal jurisdiction was retained (but
is not mandatory), and the Rome Statute served as a model for several ad-
ditional provisions, including Articles 4—7 (Responsibility, Official Ca-
pacity, and Non-Applicability of Statute of Limitations) and with respect
to final clauses. Other provisions draw upon international criminal law
and human rights instruments more broadly, such as the recently negotiat-
ed Enforced Disappearance Convention, the Terrorist Bombing Conven-
tion, the Convention Against Torture, the United Nations Conventions on
Corruption and Organized Crime, the European Transfer of Proceedings
Convention, and the Inter-American Criminal Sentences Convention, to
name a few."

T A complete list can be found in the table at the back of the Proposed Convention, repro-
duced in Appendices | and Il of Forging a Convention, pp. 398-401, 445-448, see supra
note 41.
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Yet although the drafting process benefited from the existence of
current international criminal law instruments, the creative work of the
Initiative was to meld these and our own ideas into a single, coherent
model convention that establishes the principle of State responsibility as
well as individual criminal responsibility (including the possibility of re-
sponsibility for the criminal acts of legal persons) for the commission of
crimes against humanity. Thus, Article 1 of the Proposed Convention
reads:

Article 1

Nature of the Crime

Crimes against humanity, whether committed in time of
armed conflict or in time of peace, constitute crimes under
international law for which there is individual criminal re-
sponsibility. In addition, States may be held responsible for
crimes against humanity pursuant to principles of States re-
sponsibility for internationally wrongful acts.’

The Proposed Convention innovates in many respects by attempting
to bring prevention into the instrument in a much more explicit way than
predecessor instruments, by including the possibility of responsibility for
the criminal acts of legal persons, by excluding defences of immunities
and statutory limitations, by prohibiting reservations, and by establishing
a unique institutional mechanism for supervision of the Convention. Ech-
oing its 1907 forbearer, it also contains its own ‘Martens Clause’ in the
Preamble, as follows:

Declaring that in cases not covered by the present Conven-
tion or by other international agreements, the human person
remains under the protection and authority of the principles
of international law derived from established customs, from
the laws of humanity, and from the dictates of the public
conscience, and continues to enjoy the fundamental rights
that are recognized by international law [...].7

Elaborating the 27 articles and six annexes of the treaty was a

daunting challenge, and one that could not have been accomplished with-
out the dedication and enthusiasm of many individuals.”* The effort has

2. Proposed Convention, Article 1, see supra note 68.
3 Ibid., Preamble, para. 13. Credit is due to Morten Bergsmo for this provision’s inclusion.

7 | am particularly grateful to M. Cherif Bassiouni for his extraordinary efforts in leading the
drafting effort and his service as a member of the Initiative’s Steering Committee, and
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been well-rewarded; in 2010, more than 75 experts endorsed the objec-
tives of the Initiative in a Declaration adopted on 12 March 2010, in
Washington, D.C., as did the Prosecutors of the world’s international
criminal courts and tribunals in the Kigali Declaration of the Fifth Collo-
quium of Prosecutors of the International Criminal Tribunals adopted on
13 November 2009, and the Fourth Chautauqua Declaration adopted on
31 August 2010.” The Proposed Convention has now been translated into
Arabic, Chinese, German, Russian and Spanish, and continues to attract
discussion and debate.”

2.4.2. The International Law Commission Moves Forward

The International Law Commission first included the topic of crimes
against humanity on its long-term work program in 2013 on the basis of a
report prepared by Professor Sean Murphy.”” The report identified four
key elements a new convention should have: a definition adopting Article
7 of the ICC Statute; an obligation to criminalize crimes against humanity
with national legislation; robust inter-State co-operation procedures; and a
clear obligation to prosecute or extradite offenders.” The report also em-
phasized how a new treaty would complement the ICC Statute.”

In autumn 2013, States had an opportunity to comment on the
Commission’s decision to include the topic in its long-term work pro-
gramme at the General Assembly Sixth Committee. Many States com-
mented favourably on the prospect of a new crimes against humanity con-

equally grateful to the other members of the Steering Committee — for their leadership.
Each member brought tremendous energy and expertise to the project, guiding its method-
ological development and conceptual design, and carefully reading, commenting upon and
debating each interim draft of the Proposed Convention extensively. As with all such pro-
jects, many supported — and continue to support — the effort without being on the front
pages of it, so to speak. Their contributions are noted in ‘“Preface and Acknowledgments”,
in Forging a Convention, pp. Xxvi—xxviii, see supra note 41.

“Declaration on the Need for a Comprehensive Convention on Crimes Against Humanity”,

reprinted in Forging a Convention, p. 579, see supra note 41; “Kigali Declaration of the

Fifth Colloquium of Prosecutors of International Criminal Tribunals”, ibid., p. 588; “The

Fourth Chautauqua Declaration”, ibid., p. 591.

76 For a list of the Initiative’s activities, see http://crimesagainsthumanity.wustl.edu/.

7 Report to the International Law Commission, Report of the Working Group on the Obliga-
tion to Extradite or Prosecute (aut dedere aut judicare), 22 July 2013, U.N. Doc.
AJ/CN.4/L.829.

8 1bid., para. 8.

% lbid., paras. 9-13.
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vention. Slovenia, for example, stated that “all efforts should be directed
at filling this gap”.®® Austria, the Czech Republic, Italy, Norway, Peru,
Poland and the United States also welcomed the decision.®! A major focus
was the importance of ensuring a new treaty complements the ICC Stat-
ute, as the comments of Malaysia and the United Kingdom, for example,
made clear.?? Some States questioned the need for a new treaty. For ex-
ample, Iran stated that it “does not seem that [...] there is a legal loophole
to be filled through the adoption of a new international instrument”.®
Other States questioning the need for a treaty included France, Malaysia,
Romania and Russia.?*

In May 2014, prior to the Commission’s July session, the Proposed
Convention was the basis of an Experts’ Meeting held at the Villa
Moynier in Geneva bringing together international justice experts and
members of the International Law Commission. Participants discussed the
need for a new convention, its potential content and the process of build-
ing support amongst States. These discussions are summarized in a Report

80 Statement by Mr. Borut Mahni¢, 68" Session of the General Assembly, 6™ Committee,
under agenda item 81, 30 October 2013, p. 8.

81 Statement by Gregor Schusterschitz, 68™ Session of the General Assembly, 6" Committee,
under agenda item 81, 28 October 2013, p. 5; Statement by Mr. Petr Valek, 68™ Session of
the General Assembly, 6" Committee, under agenda item 81, 29 October 2013, p. 3;
Statement by Min. Plenipotentiary Andrea Tiriticco, 68" Session of the General Assembly,
6th Committee, under agenda item 81, 29 October 2013, p. 5; Statement on behalf of the
Nordic Countries by Mr. Rolf Einar Fife, 68" Session of the General Assembly, 6th Com-
mittee, under agenda item 81, 28 October 2013, pp. 3-4; Intervencién de la Mision Perma-
nente del Pert, 681" Session of the General Assembly, 6™ Committee, under agenda item
81, 29 October 2013, p. 2; Statement by Ambassador Ryszard Sarkowicz, 68" Session of
the General Assembly, 6" Committee, under agenda item 81, 30 October 2013, p. 5;
Statement by the United States, 68th Session of the General Assembly, 6" Committee, un-
der agenda item 81, 2013, p. 4.

8  Statement by Ms. Sarah Khalilah Abdul Rahman, 68" Session of the General Assembly,
6 Committee, under agenda item 81, 30 October 2013, p. 1; Statement by Mr. Jesse
Clarke, 68™ Session of the General Assembly, 6 Committee, under agenda item 81, 28-30
October 2013, p. 5.

8  Statement by Professor Djamchid Momtaz, 68" Session of the General Assembly, 6%
Committee, under agenda item 81, 5 November 2013, p. 7.

84 Statement by Mrs. Edwige Belliard, 68™ Session of the General Assembly, 6™ Committee,
under agenda item 81, 28 October 2013, Part I, p. 2; Statement by Ms. Sarah Khalilah Ab-
dul Rahman, see supra note 82; Statement by Mrs. Alina Orosan, 68™" Session of the Gen-
eral Assembly, 61" Committee, under agenda item 79, October 2013, p. 5; Statement by the
Representative of the Russian Federation, 68" Session of the General Assembly, 6" Com-
mittee, under agenda item 79, 2013, p. 6.
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published on 17 July 2014.%° Participants noted the long involvement of
the Commission on the subject of crimes against humanity and comment-
ed upon the progressive stance of the Commission in de-linking crimes
against humanity from armed conflict in its formulation of the Nuremberg
Principles. In paragraph 123 of its commentary to ‘Principles of Interna-
tional Law recognized in the Charter of the Nuremberg Tribunal and in
the Judgment of the Tribunal’, the Commission noted “that [crimes
against humanity] may take place also before a war in connection with
crimes against peace”.® It was also observed that the Commission was
nearing completion of its work on the obligation to extradite or prosecute
(aut dedere aut judicare), and was therefore in an excellent position to
take up the question of a new convention on crimes against humanity.

Following this meeting, the Commission voted, on 18 July 2014, to
add the topic of crimes against humanity to its active agenda and appoint-
ed Professor Murphy as Special Rapporteur. The Rapporteur will prepare
draft articles for discussion by the Commission, and comment by States.®’
Under the Commission’s Statute, it can suggest further study at that point,
depending upon government reaction; or the convening of a diplomatic
conference to negotiate a new treaty.® The work could be completed in as
little as four years; or could take considerably longer, depending upon the
reaction of governments.®

2.5. How Does a New Convention on Crimes Against Humanity Fit
within the International Justice Project More Generally?

Thus far, this chapter has assumed that the prevention and punishment of
crimes against humanity is desirable. This section will take up just a few
of the issues and controversies surrounding international criminal justice
and its application and attempt to place the elaboration and adoption of a

8  Leila Nadya Sadat and Douglas J. Pivnichny, Fulfilling the Dictates of Public Conscience:
Moving Forward with a Convention on Crimes Against Humanity, 17 July 2014, Whitney
R. Harris World Law Institute (‘Geneva Report’).

8 Report of the International Law Commission on the Work of its Second Session, U.N.
Doc. A/1316, para. 123, reprinted in Yearbook of International Law Commission, vol. 2,
1950, U.N. Doc. A/CN.4/SER.A/1950/Add. 1, p. 364.

87 International Law Commission, 66 Session, Provisional Summary Record of the 3227t
Meeting, A/CN.4/SR.3227.

88  Statute of the International Law Commission, Articles 16, 17, 21 November 1947, G.A.
Res. 174 (11), U.N. GAOR, 2 Session, U.N. Doc AJRES/175(11).

8 Geneva Report, para. 79, see supra note 85.
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new global convention on crimes against humanity in context of the over-
all picture today.

The considerable effort required to negotiate and elaborate a new
global convention on crimes against humanity is only valuable if the pre-
vention and punishment of such crimes is a useful public good, and if a
new treaty would assist in such an effort. Moreover, for the International
Law Commission’s efforts to be successful, States must be willing to ex-
pend political capital to support a new convention on crimes against hu-
manity, and civil society must become excited about it. A new inter-State
convention, of course, is different than a treaty like the ICC Statute, be-
cause it is about empowering States to do the job of preventing, punishing
and building capacity to address, atrocity crimes. It is not about creating a
new supranational jurisdiction to do so. In this sense, then, many of the
concerns that have arisen regarding the appropriateness, or not, of particu-
lar cases before the International Criminal Court, have no relevance in
considering the utility of a new convention on crimes against humanity. It
is also why States that have not yet accepted the adjudicative jurisdiction
of the ICC Statute, but do accept the content of the substantive law,*
might be willing to ratify a new convention on crimes against humanity.

At the same time, the reality is that — assuming a new treaty will
look at least as ‘progressive’ as the 1984 Torture Convention or the more
recently enacted terrorism treaties — the exercise of universal jurisdiction
will be an option for States Parties to the treaty, under their obligation of
aut dedere aut judicare, meaning that there may be friction between gov-
ernments as to the proper outcome of a particular case (as was true in the
Pinochet and Habre examples discussed above). And indeed, the Pro-
posed Convention removes any defence of statutes of limitations (Article
7), imposes an obligation to prosecute or extradite (Article 9) and pro-
vides for jurisdiction if “the alleged offender is present in any territory
under its jurisdiction, unless it extradites or surrenders him or her to an-
other State [...] or an international criminal tribunal”.®* This language
draws upon the language of Article 9(2) of the Enforced Disappearance
Convention and Article 5(2) of the Torture Convention. Thus, many of the
concerns raised as regards international criminal justice, such as the al-

9 Leila Nadya Sadat and S. Richard Carden, “The New International Criminal Court: An
Uneasy Revolution”, in Georgetown Law Journal, 2000, vol. 88, p. 335.

% Proposed Convention, Articles 7, 9, 10(3), see supra note 71.
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leged conflict between peace and justice or the concern that Africans are
being disproportionately targeted by the ICC, to name just two, may arise
in connection with the negotiation of a new global convention on crimes
against humanity. And certainly, even if not specifically relevant, these
concerns may influence the context in which the elaboration and negotia-
tion of such a treaty takes place.

So what would be the purpose of a new convention, and what would
its elaboration hope to bring about? First, as a legal matter, it has been
asserted that as a ‘core crime’, crimes against humanity is a jus cogens
norm under international law, and is, by its nature, non-derogable, mean-
ing that States may not justify their commission (and perhaps non-State
actors as well), just as they may not justify the commission of genocide
through legal argument. That is, a treaty on crimes against humanity
would speak to the fact that the prohibition of crimes against humanity is
a fundamental rule of international law, a grundnorm, and of course
would, in this way, support the Responsibility to Protect doctrine as well
as other efforts to establish their universal prohibition and call for their
protection. In terms of their prevention, a treaty mechanism could be es-
tablished (and many were suggested during the conferences held by the
Initiative) that could help with monitoring situations likely to turn bad,
that is, to deteriorate into the kinds of widespread and systematic attacks
on civilians that become crimes against humanity. Although many such
mechanisms exist today, the situations in Syria, North Korea, Honduras,
and many countries in Africa suggest that more needs to be done in terms
of prevention. A new treaty could prohibit incitement to crimes against
humanity, for example, which was omitted from the ICC Statute, and
could contain provisions on capacity building and education to address
the problems of lesser-developed States. The importance of crimes against
humanity to atrocity crime prevention is critical: because crimes against
humanity can be committed in peacetime, and because the bar to prosecu-
tion is lower for crimes against humanity than for genocide, we have seen
that nearly 30% of the cases at the International Criminal Court are
‘crimes against humanity only’ cases, including the situations in Cdte
d’Ivoire, Kenya and Libya.? We have also seen prevention become a le-
gal requirement under the Genocide Convention under the jurisprudence
of the ICJ in Bosnia v. Serbia. It could be very powerful if that were true

92 Sadat, 2013, pp. 356-357, see supra note 5.
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for crimes against humanity as well. Although the Kenya case has raised
difficult political problems for the International Criminal Court as two
indictees in the political violence were elected to office following their
indictment, leading to a firestorm of criticism from some quarters that the
ICC was ‘anti-African’ and a threatened pull out of African Union mem-
bers from the Court. However, consider the fact that following the open-
ing of the ICC investigation and the confirmation of the case against indi-
viduals from both political parties in 2010, when Kenya subsequently held
elections, they were by and large, peaceful. Did the ICC proceedings cast
a shadow that helped contain the ethnic violence that had erupted so pow-
erfully in during the 2007 elections? It is hard to know. But Kenya seems
more peaceful than before.

In terms of punishment of offenders, there is no doubt that interna-
tional criminal justice as a modality for the prevention and punishment of
atrocity crimes has always faced scepticism. Whether it be from govern-
ment officials wary of being constrained by law,® or by legal scholars
arguing that international criminal justice may be ineffective and even
harmful to the restoration of social peace,* since the establishment of the
ad hoc tribunals 20 years ago, the international criminal justice project has
always needed to articulate its objectives and establish its utility. While
perhaps this is less so at the national level, the intense scrutiny of the
French example evoked above, and the debates about the appropriateness
of trying French perpetrators decades after the crimes were committed,*
is an indicator that this is an issue even before national courts. Indeed, it
has arisen in Latin America, where prosecutions have occurred, including
Argentina, Chile, Peru, and most recently Ecuador.®® Especially when

9 See, e.g., Press Release, Decision of the Meeting of African States Parties to the Rome
Statute of the International Criminal Court, 14 July 2009, available at
http://www.haguejusticeportal.net/Docs/Court%20Documents/ICC/African%20Union%20
Press%20Release%20-%201CC.pdf (stating that the Union’s refusal to co-operate with the
ICC’s request for the arrest and surrender of President Omar El Bashir of the Sudan was “a
logical consequence” of the Union’s position “on the manner in which the prosecution
against President Bashir has been conducted, the publicity-seeking approach of the ICC
Prosecutor, [and] the refusal by the UN Security Council to address the request made by
the African Union [...] for deferment of the indictment against President Bashir™).

% Mark A. Drumbl, Atrocity, Punishment, and International Law, Cambridge University
Press, 2007.

% See, e.g., Leila Sadat, “Reflections on the Trial of Vichy Collaborator Paul Touvier for
Crimes Against Humanity in France”, in Law and Social Inquiry, 1995, vol. 20, p. 191.

%  See supra note 29.
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committed by the State, crimes against humanity become political crimes,
and the same push and pull extant at the international level is found at the
national level as well.

These problems are magnified at the international level, however,
because, unlike domestic criminal justice systems, which are taken for
granted as necessary for social peace in every State in which they exist,
international criminal justice is not yet a given. As one observer remarked
regarding the transition of the Central European countries away from
communism, “[i]t will take six months to reform the political systems, six
years to change the economic systems, and sixty years to effect a revolu-
tion in the people’s hearts and minds”.%’ Yet the same factors that animate
the need for justice at the domestic level operate in the international con-
text: the need to recognize the sufferings of the victims, the possibility of
specific or even general deterrence, and finally the need to promote reha-
bilitation of the offender and perhaps offer an element of retribution for
the wrongs done. At the international level, international justice has two
additional goals: rendering an historic and accurate account of the atrocity
crimes commission and assisting with the rebuilding of a damaged and
possibly war-torn society.”® While the evidence is as yet limited in terms
of whether international justice is achieving these goals, there is some an-
ecdotal evidence that the work of the past two decades is having a positive
effect,” States continue to ratify the ICC Statute at high rates,'® and there
have been increasing instances of domestic prosecutions and commissions
of inquiry regarding atrocity crimes. When a crisis erupts and violence

9 Vojtéch Cepl, “The Transformation of Hearts and Minds in Eastern Europe”, in Cato

Journal, 1997, vol. 17, pp. 229-230.
“Overview of the ICC Statute of the International Criminal Court”, available at
http://legal.un.org/icc/general/overview.htm:
One of the primary objectives of the United Nations is securing univer-
sal respect for human rights and fundamental freedoms of individuals
throughout the world. In this connection, few topics are of greater im-
portance than the fight against impunity and the struggle for peace and
justice and human rights in conflict situations in today’s world. The es-
tablishment of a permanent international criminal court (ICC) is seen as
a decisive step forward.
9% Leila Nadya Sadat, “Exile, Amnesty and International Law”, in Notre Dame Law Review,
2006, vol. 81, pp. 998-999.
100 As of 24 September 2014, there are 139 signatories to the Statute, and 122 ratifications. A
complete list of treaty ratifications is available at https://treaties.un.org/Pages/ViewDetails.
aspx?src=TREATY &mtdsg_no=XVI1I1-10&chapter=18&Ilang=en.
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ensues, a fact-finding enquiry is likely to follow. Individuals appear inter-
ested in justice even when it is rendered decades after the alleged crimes
have been committed, as demonstrated by the very high rates of attend-
ance at the ECCC hearings (more than 135,000 individuals have visited
the courtroom since it began holding hearings),'® or the fascination in
Israel and France during the prosecutions that took place of Eichmann,
Barbie and Touvier. Finally, in the case of a new global convention on
crimes against humanity, perhaps one of the most compelling reasons for
a State to embrace it is the idea that it should not be providing sanctuary
for an individual who has committed such crimes and then fled to another
jurisdiction to avoid being held accountable. Just as international law does
not permit States to ‘harbour’ terrorists, they should not be offering refuge
or exile to individuals credibly accused of atrocity crimes.

A related issue regarding the utility of a new global treaty on crimes
against humanity that is often raised by government officials | have met
with, especially from those living in Western and developed countries
least likely to need its protections is, why should we care? Of course,
there is the argument of self-interest, enlightened or otherwise; there is
also a moral response. The work of John Rawls offers an interesting per-
spective. In A Theory of Justice, Rawls argues that one should evaluate
the fairness — justness — of social rules from behind a “veil of ignorance”.
Put succinctly, the idea is that everyone should choose the rules that apply
to them to produce the highest payoff for the least advantaged position, as
if they did not know whether or not they would be born weak or strong,
poor or rich. From this original position, rules that promote social equality
are the most desirable as they protect everyone. Extrapolating to the inter-
national arena, the question we might ask when considering what system
of international justice we prefer, is not what system we (as a U.S. citizen,
in my case) might like to maximize our freedom to do as we please, but
what system would protect us if we were born in a different place and
time — and unlucky enough to have been Jewish during the Holocaust,
Tutsi during the Rwandan Genocide, a wearer of eyeglasses during the
Khmer Rouge regime, or a Masalit or Fur tribe member in contemporary
Darfur, Sudan.

101 Extraordinary Chambers in the Courts of Cambodia, “ECCC surpasses 100,000 visitors
milestone”, last updated on 11 November 2013, 15:54, available at http://www.eccc.gov.
kh/en/articles/eccc-surpasses-100000-visitors-milestone.
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In terms of self-interest, a new global convention on crimes against
humanity could assist in isolating leaders that are disrupting international
peace and security and make the world safer for the international trade
that fuels the high standard of living the developed world expects. Interna-
tional criminal law conventions contain key elements required for effec-
tive counterterrorism, including the duty of States to try or to extradite
international criminals; the obligation of States not to give safe haven to
international criminals; and the right of the international community to act
together, if States are unable or unwilling to fulfil their obligations. Shor-
ing up these obligations for the ‘core crime’ of crimes against humanity
can strengthen both the political will and legal obligation of other States
to comply with these provisions in the dozens of terrorism, trafficking,
organized crime and corruption conventions that have been negotiated at
the international and regional levels.

2.6. Conclusion

The Nuremberg legacy suggests that to meet the challenges of a world in
which the commission of atrocity crimes is but too common, three ele-
ments are required: rules, institutions and enforcement — rules that govern
human behaviour, and institutions to assist with the formulation, the ap-
plication and the enforcement of those rules. Although the International
Criminal Court is an important step forward in the prevention and pun-
ishment of atrocity crimes, without national enforcement, it will be of lim-
ited effect.

When beginning the Crimes Against Humanity Initiative it was
daunting to ask both whether it would make a difference, and whether it
represented the right step forward. While concerns remain regarding the
content of any new treaty that might be negotiated as well as the relation-
ship of any new convention with the ICC Statute, the absence of a global
treaty on crimes against humanity means that we are effectively depriving
our strongest institutions — national governments — of the tools they need
to comprehensively address this most ubiquitous of crimes. It also leaves
significant enforcement gaps, and the law may remain unclear, particular-
ly with respect to ICC non-States Parties. The work of the Initiative over
several years, as well as the decision taken by the International Law
Commission, suggests that the time has come at last to remedy this nor-
mative and enforcement gap in international law.
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The proposed International Convention on the Prevention and Punishment
of Crimes Against Humanity* aims to close the still-existing gap concern-
ing this category of crimes in the normative architecture of international
criminal law. It offers for the first time, outside of the context of the Inter-
national Criminal Court (‘ICC’), a conventional text on crimes against
humanity which, it is hoped, will aid in “shoring up the capacity for na-
tional legal systems to pick up cases involving crimes against humanity”.?
Attracting particular attention is the manner in which the definition of
these crimes has been articulated in the Convention and the relationship
between this proposed instrument and the Rome Statute (‘Statute’), the
founding treaty of the ICC. Clarity is soon provided in paragraph 12 of
the preamble of the Convention which makes explicit reference to “Arti-
cle 7 and other relevant provisions of the Rome Statute of the Internation-
al Criminal Court”, thus putting a spotlight on the ICC. Indeed, Article 3
of the Convention reflects almost verbatim the statutory definition of
crimes against humanity applicable before the ICC. By doing so, the Con-
vention unequivocally pays special tribute to the final compromise on the
definition of crimes against humanity that States reached in their multilat-
eral negotiations in Rome in 1998 and cements this definition’s future

* Eleni Chaitidou is Legal Officer in the Pre-Trial Division of the International Criminal
Court since 2006. The views expressed herein are those of the author alone and do not re-
flect the views of the International Criminal Court. The author wishes to thank Gilbert Bitti
and Donald Riznik who kindly commented on earlier versions, and expresses her gratitude
to Erin Rosenberg and Teodora Jugrin for proof-reading the manuscript. Finally, this arti-
cle is dedicated to the memory of Judge Hans-Peter Kaul.

1 For the text of the Proposed Convention, see Annex 1, or in Leila N. Sadat (ed.), Forging a
Convention for Crimes Against Humanity, Cambridge University Press, 2011, p. 359 et
seq.

2 Leila Sadat, “Preface and Acknowledgments”, in Leila Sadat (ed.), Forging a Convention
for Crimes Against Humanity, op. cit., p. xxiii.
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use. What was meant to be a special definition for the purpose of the ICC
Statute® appears to have the potential of gaining universal recognition.

Reliance on this statutory definition implies that questions of inter-
pretation that arose under the ICC Statute are also likely to arise under the
Proposed Convention. It seems therefore appropriate to look to certain
decisions of the ICC that provide guidance on how different components
of crimes against humanity have been construed and which aspects of the
definition have challenged the effective prosecution of crimes against
humanity. This chapter seeks to provide an overview of one aspect of the
statutory definition of crimes against humanity which has aroused much
controversy in the early case law of the ICC, that of its contextual ele-
ments. The author does not claim to resolve the complex issues pervading
Article 7 of the Statute, but seeks to explain some of the issues that arose
in the ICC jurisprudence which may, it is hoped, offer some lessons for
the application of Article 3 of the Proposed Convention.

3.1. Introduction

Crimes against humanity have been an essential part of investigatory and
prosecutorial activity before the ICC from the beginning of the Court’s
operation. To date, 16 out of 19 cases” involve(d) allegations of crimes
against humanity pursuant to Article 7 of the Rome Statute.® Indeed, the

3 See Article 10 of the Statute.

4 The cases are the Prosecutor v. Thomas Lubanga Dyilo (ICC-01/04-01/06); Prosecutor v.
Germain Katanga (ICC-01/04-01/07); Prosecutor v. Mathieu Ngudjolo Chui (ICC-01/04-
02/12); Prosecutor v. Bosco Ntaganda (ICC-01/04-02/06); Prosecutor v. Callixte Mba-
rushimana (ICC-01/04-01/10); Prosecutor v. Sylvestre Mudacumura (ICC-01/04-01/12);
Prosecutor v. Joseph Kony, Vincent Otti, Okot Odhiambo and Dominic Ongwen (ICC-
02/04-01/05); Prosecutor v. Jean-Pierre Bemba Gombo (ICC-01/05-01/08); Prosecutor v.
Ahmad Muhammad Harun and Ali Muhammad Ali Abd-Al-Rahman (ICC-02/05-01/07);
Prosecutor v. Omar Hassan Ahmad Al Bashir (ICC-02/05-01/09); Prosecutor v. Bahar
Idriss Abu Garda (ICC-02/05-02/09); Prosecutor v. Abdallah Banda Abakaer Nourain
(ICC-02/05-03/09); Prosecutor v. Abdel Raheem Muhammad Hussein (ICC-02/05-01/12);
Prosecutor v. William Samoei Ruto and Joshua Arap Sang (ICC-01/09-01/11); Prosecutor
v. Uhuru Muigai Kenyatta (ICC-01/09-02/11); Prosecutor v. Saif Al-Islam Gaddafi (ICC-
01/11-01/11); Prosecutor v. Laurent Gbagbo (ICC-02/11-01/11); Prosecutor v. Simone
Gbagbo (ICC-02/11-01/12); Prosecutor v. Charles Blé Goudé (ICC-02/11-02/11). The
overall number of 19 cases does not factor in the two proceedings pursuant to Article 70 of
the Statute.

5 From the outset, proceedings against Thomas Lubanga Dyilo, Bahar Idriss Abu Garda,
and Abdallah Banda Abakaer Nourain concerned allegations of war crimes only. In a
fourth case against Sylvestre Mudacumura, the Prosecutor had requested the issuance of a
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Court’s interventions in the situations in the Republic of Kenya, Libya
and Cote d’Ivoire have focused exclusively on Article 7 crimes. One may
therefore assume that, in the future, crimes against humanity will form the
most important aspect of the cases before the ICC.°

In the first years, the interpretation and application of Article 7 of
the Statute did not seem to raise any particular difficulties (see section
3.3.). The first situations contemplated by the Court, that is, the situations
in the Republic of Uganda, the Democratic Republic of the Congo, the
Central African Republic and Sudan/Darfur, concerned protracted armed
conflict situations during which crimes were allegedly committed against
civilians by, as the case may be, governmental forces, rebel movements
and/or other armed groups. It was above all the Pre-Trial Chambers, as-
signed to issue warrants of arrest’” and decide on the confirmation of
charges,® that developed the applicable law before the ICC in the first set
of cases emanating from the above-mentioned situations. Lacking any
previous rulings on the different components of crimes against humanity
pursuant to Article 7 of the Statute, the Judges resorted to the jurispru-
dence of the ad hoc tribunals and unhesitatingly borrowed relevant defini-
tions and criteria therefrom. The elaborateness of their interpretative find-
ings on the law was determined by the facts presented before them. But,
as will be shown below, the legal determinations were also charged with
ambiguity and conceptual vagueness. The fact that various Chambers
cross-referenced to and relied on each other’s decisions led to a first phase
of consolidation of — but also a continuation of ambiguities in — the
Court’s jurisprudence on Article 7 of the Statute, pending the prospective
contribution of the Trial and Appeals Chambers. All in all, the emerging
consensus at the Court on the definition of crimes against humanity in the
early years was not disturbed by critical questions.

warrant of arrest also involving crimes against humanity. However, Pre-Trial Chamber 11
rejected this request and did not include any counts of crimes against humanity in the war-
rant of arrest. This does not prevent the Prosecutor from re-characterizing the facts of the
case as crimes against humanity in light of new evidence at the confirmation stage or from
presenting a new request under Article 58 of the Statute for the issuance of a warrant of ar-
rest involving crimes against humanity. The Mudacumura case will be presented in section
3.5.

6 To date, 13 out of 19 cases involve allegations of war crimes and only one case involves
allegations of genocide.

7 Article 58 of the Statute.
8  Article 61(7) of the Statute.
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It was only with the initiative of the former Prosecutor Luis Moreno
Ocampo in November 2009 to intervene proprio motu in the situation in
the Republic of Kenya that a discussion on the definition of crimes
against humanity, and more precisely on the contextual elements of
crimes against humanity, was opened for the first time (see section 3.4.).
The reason for this development may be found in the fact that the Judges
were confronted with a scenario which differed markedly from the situa-
tions they had hitherto examined. The events to be assessed under the
purview of Article 7 of the Statute did not involve armed groups or armed
rebel movements launching attacks against civilians. Rather, the criminal
acts were committed by ordinary civilians, perceived to be associated with
political parties, at different times and locations and with varying degrees
of intensity over a period of approximately two months. Would the facts
as presented at the time meet the statutory requirement of an “organiza-
tional policy” within the meaning of Article 7(2)(a) of the Statute? Con-
cerns as to the fulfilment of this contextual element sparked a conflict of
opinion within the competent Pre-Trial Chamber that was tasked with au-
thorizing the Prosecutor’s first-ever proprio motu investigation under Ar-
ticle 15 of the Statute. The disagreement remained throughout the two
case proceedings that derive from this situation.

It is perhaps fair to say that the dispute over the contextual elements
of crimes against humanity in the context of the Kenya situation was
something of an eye-opener. It sensitized the prosecutorial and judicial
authorities at the ICC to the need for definitional clarity of the contextual
components of crimes against humanity as they have been framed in the
Statute. But far more than that, the Kenya controversy seemed also to
have brought about a turn in the evidentiary approach regarding crimes
against humanity: some Chambers began to more rigidly scrutinize the
fulfilment of each contextual legal requirement of crimes against humani-
ty. Pre-Trial Chamber I, for example, declined to confirm any charges of
crimes against humanity brought against Callixte Mbarushimana on the
basis that there was no evidence sustaining the existence of a “policy”.
For the same reason, Pre-Trial Chamber Il rejected a request to include
allegations amounting to crimes against humanity in the warrant of arrest
issued against Sylvestre Mudacumura. In the authorization proceedings of
proprio motu investigations in the Coéte d’Ivoire situation, Pre-Trial
Chamber I11 ruled on including crimes against humanity by taking into
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account the Kenya controversy.® In the first case emanating from this situ-
ation, the Laurent Gbagbo case, the majority of Pre-Trial Chamber | ad-
journed the hearing on the confirmation of charges and requested the
Prosecutor to consider providing further evidence or conducting further
investigation, inter alia, with respect to the alleged “organizational poli-
cy”. Finally, in the Germain Katanga case, Trial Chamber Il proposed a
new definition of “organization” within the meaning of Article 7(2)(a) of
the Statute, which, in its view, accords with the object and purpose of the
Statute. As one can see, the debate on the contextual elements of crimes
against humanity is still very much ongoing at the Court (see section 3.5.).

3.2. The Applicable Law

Crimes against humanity belong to the category of core crimes listed in
Atrticle 5 of the Statute that are considered to be “the most serious crimes
of concern to the international community as a whole”.2? Article 7 of the
Statute is presumed to codify the customary law definition of crimes
against humanity.!! Despite this principled approach, which — one would
assume — could have facilitated reaching an agreement without difficulty
at the Diplomatic Conference in Rome, participants at the time attest to
the complicated negotiations concerning the exact definition of crimes
against humanity. Considerations of ‘“constructive ambiguity” in the
wording finally allowed delegations to overcome their differences and
adopt, by way of compromise, the text of Article 7 of the Statute. This
achievement is underlined by the introductory words in Article 7(1) of the
Statute, which sets out that this definition is “for the purpose of this Stat-
ute” (emphasis added).

Article 7 of the Statute contains three paragraphs: Article 7(1) of the
Statute encompasses the chapeau elements reflecting the contextual ele-

% Pre-Trial Chamber III, Corrigendum to “Decision Pursuant to Article 15 of the Rome Stat-
ute on the Authorisation of an Investigation into the Situation in the Republic of Cote
d’Ivoire” (‘Céte d’Ivoire Authorisation of Investigation’), 15 November 2011, ICC-02/11-
14-Corr, paras. 43, 45, 46 and 99 (http://www.legal-tools.org/doc/e0cOeb/).

10 paragraph 4 of the preamble of the Statute.

11 Report of the Preparatory Committee on the Establishment of an International Criminal
Court. Volume | (Proceedings of the Preparatory Committee during March-April and Au-
gust 1996), General Assembly, 51st session, Supplement No 22, A/51/22 (1996), pa-
ras. 51-54; Herman von Hebel and Darryl Robinson, “Crimes Within the Jurisdiction of
the Court”, in Roy Lee (ed.), The International Criminal Court: The Making of the ICC
Statute, Kluwer Law International, The Hague, 1999, p. 91.
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ments of crimes against humanity in which the individual offences, as set
out in sub-paragraphs (a) to (k), are embedded. Articles 7(2) and 7(3) of
the Statute contain statutory definitions in relation to selected terms used
in Article 7(1) of the Statute.

Of particular interest is the statutory articulation of the context of
crimes against humanity as set out in the introductory sentence of Article
7(1) of the Statute, which reads:

For the purpose of this Statute, ‘crime against humanity’
means any of the following acts when committed as part of a
widespread or systematic attack directed against any civilian
population, with knowledge of the attack: [...]

Article 7(2)(a) of the Statute provides a legal definition for the no-
tion “attack directed against any civilian population” used in Article 7(1)
of the Statute, which is as follows:

‘Attack directed against any civilian population’ means a
course of conduct involving the multiple commission of acts
referred to in paragraph 1 against any civilian population,
pursuant to or in furtherance of a State or organizational pol-
icy to commit such attack.

In interpreting the Statute, Judges are assisted by the Elements of
Crimes.'? With respect to the current discussion, paragraph 3 of the Intro-
duction to Crimes Against Humanity in the Elements of Crimes adds:

“Attack directed against a civilian population” in these con-
text elements is understood to mean a course of conduct in-
volving the multiple commission of acts referred to in Arti-
cle 7, paragraph 1, of the Statute against any civilian popula-
tion, pursuant to or in furtherance of a State or organizational
policy to commit such attack. The acts need not constitute a
military attack. It is understood that ‘policy to commit such
attack’ requires that the State or organization actively pro-
mote or encourage such an attack against a civilian popula-
tion.

Finally footnote 6 of the Elements of Crimes stipulates on the “poli-
cy” requirement:

A policy which has a civilian population as the object of the
attack would be implemented by State or organizational ac-

12 Article 9 of the Statute. According to Article 21(1)(a) of the Statute, the Court shall apply,
in the first place, the Statute and the Elements of Crimes.
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tion. Such a policy may, in exceptional circumstances, be
implemented by a deliberate failure to take action, which is
consciously aimed at encouraging such attack. The existence
of such a policy cannot be inferred solely from the absence
of governmental or organizational action.

A comparison of the above with other antecedent instruments re-
veals two significant discrepancies in wording. As has already been noted
by others, any nexus requirement to the armed conflict, as found in other
instruments, 2 is absent from the statutory definition of crimes against
humanity. Likewise, any discriminatory grounds according to which the
crimes occur® are also not required. Most importantly, there has been no
attempt by the Court to read either of these two requirements into Article
7(1) of the Statute.’®

Crimes against humanity are made of two components: the context
and the specific acts. How they relate to each other is expressed in the
chapeau of Article 7(1) of the Statute which confirms that the specific acts
enlisted under Article 7(1)(a) to (k) of the Statute are to be considered as
crimes against humanity “when committed as part of a widespread or sys-
tematic attack directed against any civilian population” (emphasis added).
Hence, the specific acts are embedded into the wider contextual “attack”.
This requirement is commonly referred to as the nexus, linking the under-
lying act with the “attack”.’® The nexus requirement ensures that an indi-
vidual offence is related to the “attack”, excluding the possibility that it is
an isolated act, unrelated to the prevailing context. Indicators, such as the
“nature, aim and consequences” of the act, assist in the determination of

13 See, e.g., Article 6(c) of the Charter of the International Military Tribunal, as annexed to
the London Agreement; Article 5 of the Statute of the International Criminal Tribunal for
the Former Yugoslavia.

14 See Atrticle 3 of the Statute of the International Tribunal for Rwanda. A special intent ele-
ment is, however, required for the crime of persecution within the meaning of Article
7(1)(h) of the ICC Statute.

15 Therefore, it has been said that the two requirements contained in other instruments no
longer form part of the customary law definition of crimes against humanity, see also Rod-
ney Dixon, revised by Christopher Hall, “Article 77, in Otto Triffterer (ed.), Commentary
on the ICC Statute of the International Criminal Court, C. H. Beck, Miinchen, 2008, p.
174,

16 In the Elements of Crimes, this requirement is one of the objective conditions for establish-
ing a crime as a crime against humanity.
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whether the act formed part of the attack.” The Court has followed the
logic of the Statute and regularly first examines and establishes the exist-
ence of such context.'® Failure to prove a widespread or systematic attack
carries the consequence that there is no need to proceed with an examina-
tion of the underlying act.*

The establishment of the contextual elements is also of pivotal im-
portance for another reason. A number of crimes, such as murder or rape,
do not in and of themselves bear the character of an international crime. It
is the context in which they occur that ‘internationalizes’ them and ele-
vates them to the category of “the most serious crimes of concern to the
international community as a whole”. It has therefore been argued that it
is the context that, when established, confers jurisdiction on the Court and
triggers the Court’s intervention.? This consideration suggests the follow-

17 Pre-Trial Chamber 11, Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute on
the Charges of the Prosecutor Against Jean-Pierre Bemba Gombo (‘Bemba Confirmation
of Charges’), 15 June 2009, ICC-01/05-01/08-424, para. 86 (http://www.legal-
tools.org/doc/07965c¢/); Pre-Trial Chamber I, Decision Pursuant to Article 15 of the Rome
Statute on the Authorization of an Investigation into the Situation in the Republic of Kenya
(‘Kenya Authorization of Investigation’), 31 March 2010, ICC-01/09-19-Corr, para. 98
(http://www.legal-tools.org/doc/fOcaaf/); Trial Chamber I, Jugement rendu en application
de I'Article 74 du Statut (‘Katanga Judgment’), 7 March 2014, ICC-01/04-01/07-3436, pa-
ra. 1124 (“Les actes isolés qui, par leur nature, leurs buts et leurs conséquences, différent
clairement d’autres actes s’inscrivant dans le cadre d’une attaque ne relévent ainsi pas de
I’ Article 7-1 du Statut.”) (http://www.legal-tools.org/doc/9813bb/).

Pre-Trial Chamber I, Decision on the Prosecution’s Application for a Warrant of Arrest
against Omar Hassan Ahmad Al Bashir (‘Bashir Arrest Warrant 2009’), 4 March 2009,
ICC-02/05-01/09-3, para. 53 (http://www.legal-tools.org/doc/e26¢f4/). Exceptions are the
judgment of Trial Chamber Il in the Katanga case and the confirmation of charges deci-
sion of Pre-Trial Chamber | in the Laurent Gbagbo case, in which the specific acts were
examined before the context was established. However, this is not grounded in a departure
from the understanding of crimes against humanity, but rather in an effort to use the find-
ings on the specific crimes for the purpose of the context, see Trial Chamber 11, Katanga
Judgment; Pre-Trial Chamber |, Decision on the confirmation of charges against Laurent
Gbagbo (‘Gbagbo Confirmation of Charges’), 12 June 2014, 1CC-02/11-01/11-656-Red
(http://www.legal-tools.org/doc/5b41bc/).

19 See also Pre-Trial Chamber I, Decision on the Confirmation of Charges (‘Mbarushimana
Confirmation of Charges’), 16 December 2011, ICC-01/04-01/10-465-Red, paras. 244 and
266 (http://www.legal-tools.org/doc/63028f/).

20 Dissenting Opinions of Judge Hans-Peter Kaul, annexed to Pre-Trial Chamber 11, Decision
on the Confirmation of Charges Pursuant to Article 61(7)(a) and (b) of the Rome Statute
(‘Ruto et al. Confirmation of Charges’), 23 January 2012, 1CC-01/09-01/11-373, p. 155,
para. 25 (http://www.legal-tools.org/doc/96c3c2/); and Pre-Trial Chamber I1, Decision on
the Confirmation of Charges Pursuant to Article 61(7)(a) and (b) of the Rome Statute
(‘Muthaura et al. Confirmation of Charges”), 23 January 2012, ICC-01/09-02/11-382-Red,

18
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up question about the true nature of the context and whether contextual
elements of crimes against humanity are jurisdictional matters and/or mat-
ters relating to substantive law, as they form part and parcel of the defini-
tion of the crime. The answer to this query has important consequences in
practice. Assuming that the context is bound up with ‘jurisdiction’, to
what extent is the Court entitled to assess the contextual elements as a
matter of accepting the Court’s competence in the first place? If so, would
the establishment of the context as a matter of ‘jurisdiction’ over a partic-
ular situation relieve the Court from later asserting its existence anew
when discussing the substantive merits of a case? Which threshold is de-
terminative for the establishment of the context: a jurisdictional threshold,
such as that of “degree of certainty”,?! which is not an evidentiary thresh-
old linked to the merits of a case,? or the progressively higher evidentiary

para. 32 (http://www.legal-tools.org/doc/4972c0/). See also Rodney Dixon, revised by
Christopher Hall, 2008, supra note 15.

2L Bemba Confirmation of Charges, para. 24, supra note 17; Pre-Trial Chamber |1, Decision
on the Prosecutor’s Application for Summons to Appear for William Samoei Ruto, Henry
Kiprono Kosgey and Joshua Arap Sang, 8 March 2011, ICC-01/09-01/11-1, para. 9
(http://www.legal-tools.org/doc/6¢9fb0/); as recalled in Ruto et al. Confirmation of Charg-
es, para. 25, see supra note 20; Mohamed M. El Zeidy, The Principle of Complementarity
in International Criminal Law: Origin, Development and Practice, Brill, 2008, pp.
248-249.

22 The formula “attain the degree of certainty’ was introduced by Pre-Trial Chamber I1 in the
Bemba case without defining it. On the other hand, Pre-Trial Chamber | in the Mba-
rushimana case, refrained from making a pronouncement in the context of the suspect’s
challenge to jurisdiction, Pre-Trial Chamber I, Decision on the “Challenge to the Jurisdic-
tion of the Court”, 26 October 2011, 1CC-01/04-01/10-451, para. 5 (http://www.legal-
tools.org/doc/864f9b/). In any event, it is clear that the Court draws a distinction between
preliminary procedural questions, such as those of jurisdiction and admissibility, and the
merits of the case. This is supported by the fact that Chambers have declined to apply any
of the already existing evidentiary thresholds pertaining to the criminal proceedings stricto
sensu under the Statute. The same approach was followed in the context of admissibility
issues which, as a concept, is also enshrined in Article 19(1) of the Statute, see, e.g., Pre-
Trial Chamber I, Decision on the Admissibility of the Case Against Saif Al-Islam Gaddafi,
31 May 2013, ICC-01/11-01/11-344-Red, paras. 54—55 (http://www.legal-tools.org/doc/
339ee2/). Pre-Trial Chamber 11, when deciding on the admissibility challenge of the Re-
public of Kenya did not refer to any standard at all, see Pre-Trial Chamber |1, Decision on
the Application by the Government of Kenya Challenging the Admissibility of the Case
Pursuant to Article 19(2)(b) of the Statute, 30 May 2011, ICC-01/09-02/11-96, para. 41
(“[T]he Chamber’s determination on the subject-matter of the present challenge is ulti-
mately dictated by the facts presented and the legal parameters embodied in the Court’s
statutory provisions.”) (http://www.legal-tools.org/doc/bb4591/).
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thresholds? of the Statute? Which type of evidence would be considered
sufficient to satisfy the relevant standards? Some of the above questions
have been addressed but are not yet fully explored by the Court.

The practice of the Office of the Prosecutor suggests that contextual
elements of the crimes (also) pertain to the issue of ‘jurisdiction’. Indeed,
during the preliminary examination of a ‘situation’,?* the Prosecutor has
regularly extended his/her analysis on the jurisdictional scope to a thor-
ough legal and factual assessment of the contextual elements of the
crimes, without applying any particular evidentiary threshold.® In fact,
the opening of the investigation into the situation in Venezuela was de-
clined on the grounds that “the available information did not provide a
reasonable basis to believe that the requirement of a widespread or sys-
tematic attack against any civilian population had been satisfied”.?® The
mandate of the Court, as expressed in Article 1 of the Statute, the limited
resources of the Court, and the ensuing necessity for the Prosecutor to
carefully select the situations in which the Court would eventually inter-

2 Appeals Chamber, Judgment on the Appeal of the Prosecutor Against the “Decision on the
Prosecution’s Application for a Warrant of Arrest Against Omar Hassan Ahmad Al
Bashir”, 3 February 2010, ICC-02/05-01/09-73, para. 30 (http://www.legal-tools.org/doc/
9ada8e/); Kenya Authorization of Investigation, paras. 28 and 3435, see supra note 17.

2 Article 53(1) of the Statute sets out the criteria for the preliminary examination. Subpara-
graph (a) instructs the Prosecutor to consider whether there is “a reasonable basis to be-
lieve that a crime within the jurisdiction of the Court has been or is being committed”. This
has been interpreted by Pre-Trial Chamber Il to include all jurisdictional parameters, in-
cluding ratione materiae, see Kenya Authorization of Investigation, para. 39, supra note
17.

% See the “Policy Paper on Preliminary Examinations” of 13 November 2013, paras. 36, 39
(“Accordingly, for the purpose of assessing subject-matter jurisdiction, the Office consid-
ers, on the basis of the available information, the relevant underlying facts and factors re-
lating to the crimes that appear to fall within the jurisdiction of the Court; contextual cir-
cumstances, such as the nexus to an armed conflict or to a widespread or systematic attack
directed against a civilian population, or a manifest pattern of similar conduct directed at
the destruction of a particular protected group or which could itself effect such destruc-
tion”), 80 and 81 (“Phase 2 analysis entails a thorough factual and legal assessment of the
crimes allegedly committed in the situation at hand with a view to identifying the potential
cases falling within the jurisdiction of the Court™).

% In the same decision, the Prosecutor also determined that, in relation to allegations of war
crimes, the situation “clearly does not meet the threshold of an armed conflict”, see Office
of the Prosecutor, Decision of the Prosecutor Not to Open an Investigation Into the Situa-
tion in Venezuela dated 9 February 2006; see similarly the conclusion not to open an in-
vestigation into the situation in the Republic of Korea, Office of the Prosecutor, Article 5
Report, June 2014, paras. 42 et seq., and 82.
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vene justify such a reasonable approach. Likewise, in the context of ‘situ-
ation’-related proceedings as to the authorization of the commencement of
an investigation under Article 15 of the Statute, the analysis of the materi-
al under the rubric of ‘jurisdiction’ suggests that Pre-Trial Chambers also
consider the contextual elements of crimes against humanity to be part of
jurisdiction.?” However, this approach changes the moment a ‘case’ is
opened. There, the Court has deferred the assessment of the context to the
discussion on the merits of the case.?® In the context of the two Kenya
cases, the Appeals Chamber in particular seized the opportunity to clarify
this issue as a matter of principle. While it did not take a position on the
proposition as to the jurisdictional nature of the context,? it nevertheless
highlighted the risk of duplicating the discussion and cautioned against
conflating the separate concepts of ‘jurisdiction’ with, at the time, the

27 See Kenya Authorization of Investigation, supra note 17; Céte d’Ivoire Authorisation of
Investigation, supra note 9.

28 Ruto et al. Confirmation of Charges, para. 35, see supra note 20; Muthaura et al. Confir-
mation of Charges, paras. 33—34, see supra note 20. For a different view see Judge Hans-
Peter Kaul:

[T]he answer to the question of whether the Court has such jurisdiction
is, in principle, not subject to the progressively higher evidentiary
thresholds which apply at the different stages of the proceedings. [...]
[A]n affirmative answer to that question is a pre-condition to the
Court’s discussion of the merits. Consequently, the question cannot be
deferred to the merits but must be ruled upon definitively ab initio. In
other words, the Court does not have limited jurisdiction when issuing
a warrant of arrest or summons to appear; slightly more jurisdiction at
the confirmation of charges stage; and jurisdiction ‘beyond reasonable
doubt’ at trial, after the merits have been fully adjudged. The Court ei-
ther has jurisdiction or does not.

See, e.g., Dissenting Opinion of Judge Hans-Peter Kaul, annexed to Ruto et al. Confirma-
tion of Charges, pp. 155-156, para. 26, supra note 20; and annexed to Muthaura et al.
Confirmation of Charges, pp. 177—178, para. 33, supra note 20.

29 Referring to the Dissenting Opinion of Judge Hans-Peter Kaul in the Kenya cases, in
which the dissenting Judge advocated that the context relates to both the jurisdiction and
the merits of the case, the Appeals Chamber replied that these arguments “do not affect the
conclusion of the Appeals Chamber”, see, e.g., Appeals Chamber, Decision on the Appeals
of Mr William Samoei Ruto and Mr Joshua Arap Sang Against the Decision of Pre-Trial
Chamber 1l of 23 January 2012 entitled “Decision on the Confirmation of Charges Pursu-
ant to Article 61(7)(a) and (b) of the Rome Statute” (‘Ruto et al. Appeal Decision’), 24
May 2012, 1CC-01/09-01/11-414, para. 30 (http://www.legal-tools.org/doc/6934fb/). The
same finding was made in the Kenyatta case (ICC-01/09-02/11).
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confirmation of charges process, during which this question surfaced.*

Finally, the Appeals Judges concluded:
[...] the interpretation and existence of an ‘organizational
policy’ relate to the substantive merits of this case as op-
posed to the issue of whether the Court has subject-matter ju-
risdiction to consider such questions. As the Prosecutor has
expressly alleged crimes against humanity, including the ex-
istence of an ‘organizational policy’, the Appeals Chamber
finds that the Court has subject-matter jurisdiction over the
crimes [...]. Whether the Prosecutor can establish the exist-
ence of such a policy, in law and on the evidence, is a ques-
tion to be determined on the merits.3!

The solution suggested above has left little flexibility for the Court
to react at the stage of a ‘case’ — in admittedly exceptional situations
where the context is controversial — in the same manner as it would during
the ‘situation’ stage. As seen above, should the Prosecutor during the pre-
liminary examination stage determine that the context of crimes against
humanity does not exist, he/she would render a finding on ‘jurisdiction’.
The same applies for the Pre-Trial Chamber that reviews the Prosecutor’s
assessment in the context of the Article 15(4) authorization proceedings or
Article 53(3)(a) review proceedings. For which reasons the same question
is treated differently in the context of a ‘case’ is not further developed by
the Appeals Chamber.3? Rather, the Judges resolved the matter by high-
lighting the procedural ‘context’ of the cases sub judice in which this
question arose. The consequence of the Appeals Chamber’s ruling is that
in ‘case’ proceedings any concerns as to the existence of the context must
be postponed to the evidentiary discussion on the merits; the Judges can-
not raise any concerns in relation to the jurisdictional test within the

30 lbid., Ruto et al. Appeal Decision, paras. 29-30; see also Appeals Chamber, Decision on
the Appeal of Mr Francis Kirimi Muthaura and Mr Uhuru Muigai Kenyatta Against the
Decision of Pre-Trial Chamber II of 23 January 2012 entitled “Decision on the Confirma-
tion of Charges Pursuant to Article 61(7)(a) and (b) of the Rome Statute” (‘Muthaura and
Kenyatta Appeal Decision’), 24 May 2012, ICC-01/09-02/11-425, paras. 35-36 (http://
www.legal-tools.org/doc/b6aad9/).

31 Ibid.

3 In fact, should the Appeals Chamber entertain the question of ‘jurisdiction’ in the context
of reviewing the Pre-Trial Chamber’s relevant decisions under Article 15(4) or
53(3)(a)/53(1)(a) of the Statute, then a distinction between ‘jurisdiction’ and ‘merits of the
case’ is no longer possible.
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meaning of Article 19(1) of the Statute.®® Effectively, the discussion on
the context has been removed from the subject-matter jurisdiction of the
Court; jurisdictional challenges under Article 19(2) of the Statute purport-
ing an alleged absence of the context cannot be brought. Far more, the
Appeals Chamber suggests that the Prosecutor’s initial labelling of the
crimes, which triggers the Court’s intervention in the first place, be ac-
cepted unquestionably by the Judges: “As the Prosecutor has expressly
alleged crimes against humanity, [...] the Appeals Chamber finds that the
Court has subject-matter jurisdiction over the crimes”.®* But, the actual
effect of the above cited statement lies in entertaining the contextual ele-
ments at the stage of the merits, subjecting their assessment to the pro-
gressively higher thresholds of the Statute. Undoubtedly, as part of the
definition of crimes against humanity, the contextual elements are inextri-
cably intertwined with the substantive law. The case law of international
courts and tribunals also supports this approach. But, whether this will
prove to be a practicable and sustainable approach for the Office of the
Prosecutor at the ICC still needs to be seen.® In the case of the Prosecu-
tor v. Laurent Gbagbo, it became clear what such an assessment at the
stage of the merits entails.

33 “Even if the Trial Chamber were not to find, in law or on the evidence that there was an

organizational policy this would not mean that the Court did not have jurisdiction over the
case but rather that crimes against humanity were not committed”, see Ruto et al. Appeal
Decision, para. 30, supra note 29; Muthaura and Kenyatta Appeal Decision, para. 36, Su-
pra note 30.

3 Also this statement is difficult to uphold in proceedings at the ‘situation’ level as the very
essence of Article 15(4) and 53(3)(a)/53(1)(a) proceedings is to enquire, amongst other, in-
to the Court’s competence ratione materiae. Deference to the assessment of the Prosecutor
is difficult to reconcile with the Pre-Trial Chamber’s supervisory functions. By the same
token, the argumentation advanced by the Appeals Chamber, i.e., that a distinction must be
made between the ‘existence’ and the ‘contours’ of the crime, must be viewed in light of
the particular circumstances in which this statement was made. It borrowed this argument
from the case law of other international tribunals that do not have any situation-related
proceedings but deal with cases in a pre-defined situation only. Again, in the framework of
Articles 15, 53(1)(a)/53(3)(a) proceedings, this argument does not carry over because a de-
cision on the ‘contours’ of the crime is part and parcel of the Court’s assessment, see ibid.,
Ruto et al. Appeal Decision, paras. 31-32, supra note 29; Muthaura and Kenyatta Appeal
Decision, para. 37, supra note 30. It is unfortunate that the Appeals Chamber did not ana-
lyse the potential two-fold nature of the context broadly, by taking into account the opera-
tion of the Statute as a whole.

3 See Dissenting Opinion of Judge Hans-Peter Kaul, supra, note 28.
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Regardless of when the components of the contextual elements are
to be assessed, considerations of legal certainty require that their meaning
and scope be clearly defined. As the wording of Article 3 of the Proposed
Convention replicates that of Article 7 of the Statute, how the statutory
provision has been interpreted and applied in the context of the various
situations before the Court may be of interest. As has been pointed out in
the introduction, the jurisprudence of the Court began rather harmoniously
but soon was upset by a number of discordant voices. The following
summary of the evolution in the interpretation of Article 7 of the Statute is
meant to assist in understanding where the Court stands today. A short
description of the underlying cases will introduce these developments
with a view to allowing the reader to understand the various approaches
taken by the Chambers.

3.3. The First Cases

The first cases involving crimes against humanity emanate from situations
which share a basic factual constellation: parts of the civilian population
are menaced and targeted over several years by State forces or rebel
groups/armed movements, which have adopted an inhumane and toxic
policy to commit an attack against the former. Regularly, civilians are tar-
geted because of their perceived affiliation with one side of the conflict.
In the scenario involving a conflict situation between armed groups, the
State is weak or not in a position to assert its authority over at least parts
of the territory. The armed groups have filled this gap and pursue their
goals by resorting to brutal violence. Below, four representative case stud-
ies, which provided the factual basis against which the Chambers devel-
oped the analysis of the applicable law, are introduced.

3.3.1. The Facts

The first case emanates from the situation in the Republic of Uganda
which was referred to the Court by the Republic of Uganda itself. It con-
cerns Joseph Kony, Vincent Otti, Okot Odhiambo and Dominic Ongwen,*

3 A warrant of arrest was issued separately for each suspect. For ease of reference, only
reference to the warrant of arrest against Joseph Kony will be made in this chapter. A fur-
ther warrant of arrest was issued against the fifth suspect Raska Lukwiya who was killed
subsequently. Proceedings against him were terminated and the warrant of arrest ceased to
have effect, see Pre-Trial Chamber I, Decision to Terminate Proceedings Against Raska
Lukwiya, 11 July 2007, ICC-02/04-01/05-248 (http://www.legal-tools.org/doc/3e6d25/).
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leadership members of the ‘Lord’s Resistance Army’ (‘LRA’), for whom
warrants of arrest were issued on 8 July 2005” on account of their alleged
involvement in the commission of crimes in Northern Uganda. In the re-
spective warrants, Pre-Trial Chamber 1l held that there were reasonable
grounds to believe that the LRA had been carrying out an insurgency
against the Government of Uganda and the Ugandan Army and local de-
fence units since at least 1987.% In pursuing its goals the LRA leadership
purportedly devised and implemented a strategy to brutalize and target the
civilian population in a “campaign of attacks”.®® The Chamber further
held that the LRA, led by Joseph Kony, is “organized in a military-type
hierarchy and operates as an army”*’ and that Joseph Kony had “issued
broad orders to target and kill civilian populations, including those living
in camps for internally displaced persons”.** Accordingly, Joseph Kony
and the co-suspects were believed to be responsible, inter alia, for the
commission of crimes against humanity and war crimes in connection
with six attacks during sometime in 2003 and sometime in 2004.42

The second case stems from the situation in the Democratic Repub-
lic of the Congo (‘DRC’) which was referred to the Court by the DRC
itself. Germain Katanga, President of the Ngiti militia ‘Forces de résis-
tance patriotique en Ituri’ (‘FRPI’) and Mathieu Ngudjolo Chui, allegedly
a member of the ‘Front des Nationalistes et Intégrationnistes’ (‘FNI”)
were brought before the Court for their alleged participation in the attack
of the village Bogoro on 24 February 2003 which “resulted in the deaths
of approximately 200 civilians”.* In the decision confirming the charges,
Pre-Trial Chamber | found substantial grounds to believe that the Bogoro
attack occurred in the context of a “widespread campaign of military at-
tacks” against various locations throughout Ituri “from the end of 2002

87 The initial warrant of arrest against Joseph Kony was amended on 27 September 2005, see
Pre-Trial Chamber 11, Warrant of Arrest for Joseph Kony issued on 8 July 2005 as amend-
ed on 27 September 2005, ICC-02/04-01/05-53 (http://www.legal-tools.org/doc/b1010a/).

% 1lbid., para. 5.

39 1lbid., paras. 9 and 12.
40 1bid., para. 7.

4 Ibid., para. 12.

42 1bid., paras. 13 and 42.

43 Pre-Trial Chamber I, Decision on the confirmation of charges (‘Katanga and Chui Con-
firmation of Charges’), 30 September 2008, [CC-01/04-01/07-717, para. 408
(http://www.legal-tools.org/doc/67a9ec/).
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until the middle of 2003”.** Special mention is made in the decision to the
killing of about 1,200 civilians in the village of Nyankunde.*® The mili-
tary attacks were directed against the civilian population of predominantly
Hema ethnicity of the region Ituri*® and were committed “pursuant to a
common policy and an organized common plan” which aimed at, inter
alia, specifically targeting the Hema civilians, in the context of a larger
campaign of reprisals, and destroying Bogoro in order to ensure control
over the route to Bunia.*” Moreover, Pre-Trial Chamber | found that the
Bogoro attack also occurred in context of an armed conflict taking place
in Ituri from August 2002 until May 2003 that involved a number of local
armed groups and the forces of at least one State.*® Accordingly, both
Germain Katanga and Mathieu Ngudjolo Chui were committed to trial for
having committed crimes against humanity and war crimes.*

The third case emanates from the situation in the Central African
Republic (‘CAR’) which was referred to the Court by that State itself.
Jean-Pierre Bemba Gombo was charged with criminal responsibility for
the commission of crimes committed by elements of his militia ‘Mouve-
ment de Libération du Congo’ (‘MLC”) during the period of 25 October
2002 until 15 March 2003 at different localities in the CAR. In its deci-
sion on the confirmation of charges, Pre-Trial Chamber Il found substan-
tial grounds to believe that crimes had taken place in the context of a pro-
tracted confrontation between, on the one hand, the national armed forces
loyal to former CAR President, Ange-Félix Patassé, assisted by MLC
combatants commonly referred to as ‘Banyamulenge’, and, on the other, a
rebel movement led by former Chief of Staff of the CAR national armed
forces, Francois Bozizé. Other foreign armed groups were also believed to
be involved in the conflict. The MLC contingent, of which Jean-Pierre
Bemba Gombo was purportedly the commander-in-chief, was sent to the
CAR in response to a call from Ange-Félix Patassé who was facing a

4 Ibid., paras. 409—411 and 416.
4 lbid., para. 409, footnote 535.
4 1bid., para. 411.

47 lbid., para. 413.

48 lbid., paras. 239—-241.

49 Mathieu Ngudjolo Chui was later acquitted by Trial Chamber Il as it could not be estab-
lished beyond reasonable doubt that he was the commander of the armed group he was as-
sociated with at the material time, see Trial Chamber Il, Jugement rendu en application de
l’Article 74 du Statut, 18 December 2012, 1CC-01/04-02/12-3 (http://www.legal-
tools.org/doc/120cd8/).
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coup by Francois Bozizé. Jean-Pierre Bemba Gombo was committed to
trial for his criminal responsibility, as military commander, for crimes
against humanity and war crimes.®

Finally, the fourth case stems from the situation in Sudan/Darfur,
which was referred to the Court by Security Council resolution
1593(2005). A case was brought against the current President of Sudan,
Omar Hassan Ahmad Al Bashir, for his alleged responsibility in the
commission of genocide, crimes against humanity and war crimes against
members of the Fur, Masalit and Zaghawa groups inhabiting the Darfur
region.®® The alleged crimes took place over five years, from April 2003
to 14 July 2008, affecting hundreds of thousands of civilians. In the first
warrant of arrest for Omar Hassan Ahmad Al Bashir, Pre-Trial Chamber |
found reasonable grounds to believe that, as President, he had used the
State apparatus, involving the Sudanese army and police forces, national
intelligence and security services, the humanitarian aid commission and
the allied Janjaweed militia group, to conduct a counter-insurgency cam-
paign against several armed groups in the Darfur region. The campaign
was believed to have as its aim the unlawful attack on the Fur, Masalit
and Zaghawa civilian population of Darfur perceived to be close to armed
groups opposing the government of Sudan in the ongoing armed con-
flict.> The attacks, conducted against a great number of villages and
towns across large areas of Darfur,> were regularly introduced by air

50 Bemba Confirmation of Charges, see supra note 17.

51 Bashir Arrest Warrant 2009, see supra note 18; Pre-Trial Chamber I, Second Decision on
the Prosecution’s Application for a Warrant of Arrest (‘Bashir Arrest Warrant 2010”), 12
July 2010, ICC-02/05-01/09-94 (http://www.legal-tools.org/doc/50fbab/). Prior to that,
Pre-Trial Chamber | had issued warrants of arrest against Ahmad Muhammad Harun ( ‘Ha-
run’) and Ali Muhammad Ali Abd-Al-Rahman (‘Kushayb’). That case overlaps, to a great
extent, with the facts of the case against the current President Omar Hassan Ahmad Al
Bashir, but is more limited in its temporal scope, see Pre-Trial Chamber I, Decision on the
Prosecution Application under Article 58(7) of the Statute (‘Harun and Kushayb Arrest
Warrant’), 27 April 2007, 1CC-02/05-01/07-1-Corr (http://www.legal-tools.org/doc/
€2469d/).

52 Ibid., paras. 55, 62—70, 7678, and 83.

5 Note was taken of the reported attacks against the towns of Kodoom, Bindisi, Mukjar and
Arawala and surrounding villages in Wadi Salih, Mukjar and Garsila-Deleig localities in
West-Darfur (August/September and December 2003); the towns of Shattaya and Kailek in
South Darfur (February/March 2004); between 89 to 92 mainly Zaghawa, Masalit and
Misseriya Jebel towns and villages in Buram locality in South Darfur (between November
2005 and September 2006); the town of Muhajeriya in the Yasin locality in South Darfur
(8 October 2007); the towns of Saraf Jidad, Abu Suruj, Sirba, Jebel Moon and Silea towns

FICHL Publication Series No. 18 (2014) — page 63


http://www.legal-tools.org/doc/50fbab/
http://www.legal-tools.org/doc/%20e2469d/
http://www.legal-tools.org/doc/%20e2469d/

On the Proposed Crimes Against Humanity Convention

plane bombings followed by a wide line formation of attackers in tens or
hundreds of vehicles and camels.> The localities concerned were pillaged
and means of survival in the area, including food, shelter, crops, livestock,
wells and water pumps, were destroyed.* Thousands of civilians are be-
lieved to have been killed®® tortured,®” raped,®® and up to 2.7 million civil-
ians from the Fur, Masalit and Zaghawa groups forcibly transferred into
inhospitable terrain where some have died as a result of thirst, starvation
and disease.®

3.3.2. The Early Interpretation

The above cases can be said to have laid down the foundations regarding
the appropriate interpretation and application of Article 7 of the Statute.
Some of the legal determinations made therein remain uncontested and
are systematically applied in different situations and cases. As already
explained above, the centrepiece of the Court’s enquiry is the existence of
the widespread or systematic “attack”, without which the crimes remain
ordinary crimes.®® As also described above, the Statute assists with a defi-
nition in Article 7(2)(a) of the Statute for the component “attack™, but re-
mains silent as to the terms “widespread” and “systematic”. As will be

in the Kulbus lovality in West Darfur (January/February 2008); and Shegeg Karo and al-
Ain areas in North Darfur (May 2008).

54 Bashir Arrest Warrant 2009, para. 85, see supra note 18.
5 Ibid., paras. 77 and 91.

% Ibid., paras. 94 and 97. See also Bashir Arrest Warrant 2010, footnotes 32 and 33, supra
note 51.

57 lbid., Bashir Arrest Warrant 2009, para. 104.
%8 lbid., para. 108.

5% lbid., para. 100. On 12 July 2010, the Chamber issued a second warrant of arrest conclud-
ing that the crime of genocide had been fulfilled by killing, causing serious bodily harm
and deliberately inflicting on the Fur, Masalit and Zaghawa groups conditions of life cal-
culated to bring about their physical destruction in whole or in part, see Bashir Arrest War-
rant 2010, supra note 51.

8 As was later acknowledged in the Mbarushimana case, see Mbarushimana Confirmation
of Charges, para. 244, supra note 19 (“Acts such as those charged by the Prosecution un-
der Article 7 of the Statute only qualify as crimes against humanity, pursuant to Article
7(1) of the Statute, when ‘committed as part of a widespread or systematic attack directed
against any civilian population, with knowledge of the attack’”); see similarly in the Mu-
dacumura case, Pre-Trial Chamber II, Decision on the Prosecutor’s Application under Ar-
ticle 58 of the Statute (‘Mudacumura Arrest Warrant’), 13 July 2012, ICC-01/04-01/12-1-
Red, para. 22 (http://www.legal-tools.org/doc/ecfae0/).
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shown, in these cases, the Court further elicited the meaning of those
qualifiers.

3.3.2.1. The “Attack”

The Judges regularly embraced the definitional specification of “attack
directed against any civilian population” in Article 7(2)(a) of the Statute,
but went further to concretize its meaning to the extent needed for the de-
termination of the first cases. The “attack” as a “course of conduct” has
been described largely as a “campaign or operation carried out against
civilians” that, as prescribed by the Elements of Crimes, does not need to
carry the features of a military attack.®! The notions of ‘campaign’ or ‘op-
eration’ seem to imply a certain degree of magnitude, continuity and link-
age between individual acts. However, in light of the facts of the first cas-
es, these notions have not been further elaborated upon. The “attack” is
further characterized by two cumulative elements.

The “multiple commission of acts and the attack being pursuant to
or in furtherance of a State or organizational policy to commit such at-
tack” are statutory components that assist in identifying the “attack” as
such.52 The Court devoted some effort in giving those two distinct condi-
tions appropriate meaning and effect. It is thus clear that the Court did not
dispose of those conditions or consider them redundant or otherwise sub-
sumed. At first, the “course of conduct” is conditioned upon the existence
of “multiple commission of acts”. In the Bemba case, Pre-Trial Chamber
IT understood this condition to mean “that more than a few isolated inci-
dents or acts as referred to in Article 7(1) of the Statute have occurred”.®®
To support a finding of this kind, consideration was given to the commis-
sion of the specific generic acts listed under Article 7(1) of the Statute.5

61 Bemba Confirmation of Charges, para. 75, see supra note 17. This definition was later
endorsed by, e.g., Katanga Judgment, para. 1101, see supra note 17; Pre-Trial Chamber I,
Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute on the Charges of the
Prosecutor Against Bosco Ntaganda (‘Ntaganda Confirmation of Charges’), 11 June 2014,
ICC-01/04-02/06-309, paras. 2223 (http://www.legal-tools.org/doc/5686¢6/); and Ghag-
bo Confirmation of Charges, para. 209, see supra note 18.

62 lbid., Bemba Confirmation of Charges, para. 80. This seems to also be the starting point
for Katanga and Chui Confirmation of Charges, para. 393, see supra note 43.

63 1hid., Bemba Confirmation of Charges, para. 81.

64 lbid., paras. 92 and 108. As an aside, it is noteworthy that in a later case, the Court may
have considered as relevant all types of acts committed during an operation, including
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Given the scale and duration of the military operations carried out against
the civilian population in the first cases, this sub-element of Article
7(2)(a) of the Statute equally did not attract much attention.

For an “attack” to be qualified as such under the Statute, it is not
sufficient to identify a multiplicity of violent acts. It is also not sufficient
that they occur in the course of a ‘campaign’ or ‘operation’. Rather, the
acts of violence, which give the “course of conduct” its identity, must be
linked or brought together by way of a “policy”. This requirement is ex-
pressed in the element “pursuant to or in furtherance of a State or organi-
zational policy to commit such attack” in Article 7(2)(a) of the Statute.®®
The legal pronouncements of the Court on this particular condition in the
early case law are brief and, compared to later decisions, underdeveloped.
To start with, no judicial clarification is given with respect to the two no-
tions “pursuant to or in furtherance of” and what the difference is between
either of them, if any. As regards the legal requirement of a “policy”, Pre-
Trial Chamber 11 in the Bemba case simply suggested that the policy “im-
plies that the attack follows a regular pattern”®® and need not be formal-
ized.®” And, the same Chamber added that any attack “which is planned,
directed or organized — as opposed to spontaneous or isolated acts of vio-
lence — will satisfy this criterion”.®® This latter finding is borrowed from a
decision of Pre-Trial Chamber | in the Katanga/Ngudjolo case, which
added to the above that the policy involves the use of “public or private
resources”.®® As we will see below, the factor of the organized nature of
the crimes or the pattern in which they occur is also used to evidence the
existence of ‘systematicity’. Thus, from an evidentiary point of view, the

what could be considered only as war crimes, see Ntaganda Confirmation of Charges, pa-

ras. 25-30, supra note 61.

“It is the existence of a policy that unites otherwise unrelated inhumane acts, so that it may

be said that in the aggregate they collectively form an ‘attack’”, see Herman von Hebel

and Darryl Robinson, 1999, p. 97, supra note 11.

6 Bemba Confirmation of Charges, para. 81, see supra note 17.

7 lbid., para. 81; see also Katanga and Chui Confirmation of Charges, para. 396, supra note
43 (“The policy need not be explicitly defined by the organisational group”). This finding
is later endorsed also by other Chambers, such as in the Laurent Gbagbo case, Gbagbo
Confirmation of Charges, para. 215, see supra note 18.

% 1bid., Bemba Confirmation of Charges, see supra note 17. This finding is later endorsed in,
e.g., the Kenyatta case, see Muthaura et al. Confirmation of Charges, para. 111, supra note
20; and the Laurent Gbagbho case, see ibid., Gbagbo Confirmation of Charges.

6 Katanga and Chui Confirmation of Charges, para. 396, see supra note 43.

65
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Court simply accepts that the “policy” can be inferred from the existence
of a regular pattern/organized nature of the crimes’™ without proposing a
definition or dissecting the relationship between the “policy” and the re-
lated ‘systematic’ requirement.”* Chambers seem to follow the logic: “If
the acts of violence follow a regular pattern, there must be a policy behind
it”. Pre-Trial Chamber I1 in the Bemba case, for example, relied on factors
such as threatening civilians, conducting house-to-house searches, intrud-
ing into houses, and looting goods to infer such a “policy”.”? By using
language pertaining to the ‘systematic’ prong of the Article 7(1) defini-
tion, the early case law seems to meld the two concepts” and indeed of-
fers Iit7tle clarity as to which meaning the Statute foresees for both distinct
terms.

As regards the authors of such a “policy”, Pre-Trial Chambers have
laconically referred to “groups of persons who govern a specific territory
or [...] any organization with the capability to commit a widespread or
systematic attack against a civilian population”.” The reference to the
organization’s ‘governance’ of a specific territory introduces a somewhat
high threshold and is reminiscent of the discussion on the existence of

0 See, e.g., Bemba Confirmation of Charges, para. 115, supra note 17. It is also noted that in
the decision concerning the issuance of the first warrant of arrest in the Bashir case, the ex-
istence of the “policy” is accepted without any further explanation, see Bashir Arrest War-
rant 2009, paras. 76 and 83, supra note 18.

" Indeed, as was highlighted later in the Laurent Gbaghbo case, “evidence of planning, organ-
isation or direction by a State or organisation may be relevant to prove both the policy and
the systematic nature of the attack, although the two concepts should not be conflated as
they serve different purposes and imply different thresholds under Article 7(1) and 7(2)(a)
of the Statute”, Gbagbo Confirmation of Charges, para. 216, see supra note 18.

2. Bemba Confirmation of Charges, para. 115, see supra note 17.

3 See, e.g., Pre-Trial Chamber | in the Harun/Kushayb case, which infers conversely the
systematicity from the existence of a “policy”, Harun and Kushayb Arrest Warrant, supra
note 51, para. 62.

7 Some clarity is later offered in the Katanga judgment, in which Trial Chamber Il articu-
lates that the “policy” implies “un projet préétabli ou un plan a cet effet”, a pre-established
design or plan, to attack the civilian population, the details of which may be readily identi-
fiable only in retrospect, once the attack has unfolded, see Katanga Judgment, paras.
1109-1110, supra note 17.

5 Bemba Confirmation of Charges, para. 81, see supra note 17. The same interpretation is to
be found in Katanga and Chui Confirmation of Charges, para. 396, see supra note 43.
Reference was made later to these holdings in the Laurent Gbagbo case, see Gbagbo Con-
firmation of Charges, para. 217, supra note 18.
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‘organized armed groups’.” Indeed, the Judges’ interpretation of the law
appears to have been influenced by the facts of the cases before them.
Moreover, no particular differentiation is made between the policy of a
“State” and that of an “organization”. In fact, in the Bashir case, Pre-Trial
Chamber 1, when issuing the first warrant of arrest, simply refers to the
“Government of Sudan policy”, without further contemplating the fact
that the Sudanese conflict party included also allied militia groups, which
are clearly not part of the State structure.”” Likewise, the attribution of the
policy to the State or organization is also not further discussed. Again, the
shortcomings of the early jurisprudence may be explained by the fact that
the cases simply did not raise any particular interpretative difficulties for
the Judges. It may also have helped that the cases involved charges of
crimes against humanity and war crimes the latter of which necessitated
the presence of ‘organized armed groups’ within the meaning of Article
8(2)(f) of the Statute. The basic elaboration of the Judges on this point
was sufficient for the purposes of the early cases: there was simply no
doubt that the LRA, FNI/FRPI, the MLC or the Sudanese governmental
forces fulfilled the statutory requirement of an ‘“organization”/“State”
within the meaning of Article 7(2)(a) of the Statute.

From a legal point of view, the most uncontroversial requirement in
the early jurisprudence of the Court is the target group of crimes against
humanity. Contrary to what Article 7(2)(a) of the Statute announces, the
constitutive features of the victimized group are not further set out.
Chambers have underscored that the “attack” must have as its primary
object the civilian population.”® This collective entity has been construed
to include ““all persons who are civilians as opposed to members of armed
forces and other legitimate combatants” of “any nationality, ethnicity or

76 See, e.g., ibid., Katanga and Chui Confirmation of Charges, para. 239. However, Pre-Trial
Chamber 11 in the Bemba case did not discuss the element of ‘control over the territory’,
see ibid., Bemba Confirmation of Charges, paras. 233—-234.

77 Bashir Arrest Warrant 2009, paras. 55, 83, see supra note 18. It is not suggested here that
the involvement of private entities negates the existence of a State policy. Rather, it must
be assumed that Pre-Trial Chamber | saw no need to qualify this element for the purpose
of the issuance of the warrant of arrest. This question became relevant again in the context
of the Laurent Gbagbo case (see section 3.5.).

8 Bemba Confirmation of Charges, para. 76, see supra note 17 (“the civilian population must
be the primary object of the attack and not just an incidental victim of the attack™). This
was later endorsed by Katanga Judgment, para. 1104, see supra note 17.
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other distinguishing features”.”® All the Prosecutor must demonstrate is
that the “attack” was not directed against only “a limited and randomly
selected group of individuals”; he or she must not provide evidence that
the entire population of a geographical area was affected.® In the Katanga
judgment,® Trial Chamber Il would later add that the presence of non-
civilians within the population does not deprive the collectivity of its pro-
tection as civilian.®

One last point: in the first cases, the “attack” was presented as con-
sisting of a series of assaults or ‘contextual attacks’ against the civilian
population that took place over a prolonged period of time and in various
locations. The events, for which the suspect would be held accountable,
formed only part of those assaults or ‘contextual attacks’. This helped the
Court to understand the contextual environment in which the charged in-
cidents took place and eased the determination of “attack” and, subse-
quently, that of “widespread”. This kind of case presentation also con-
formed to the reading of Article 7(1) of the Statute that considers the spe-
cific acts, the charged incidents, to be “part of” the “attack”, suggesting
that there may be more acts than those charged that formed the overall
“attack”. As would be later pronounced by Pre-Trial Chamber Il in the
Ntaganda case, “the Prosecutor is free to present further additional acts to

9 lbid., paras. 76 and 78; Katanga and Chui Confirmation of Charges, para. 399, see supra
note 43; Pre-Trial Chamber | in the Bashir case seems to exclude in addition those indi-
viduals “who, despite not being members of the said armed groups, were assisting any of
them in such a way to amount to taking part in the hostilities”, see Bashir Arrest Warrant
2009, para. 92, supra note 18. This jurisprudence was followed later, e.g., in the Kenyatta
case, see Muthaura et al. Confirmation of Charges, para. 110, supra note 20; and in the
Laurent Gbagbo case, see Gbagbo Confirmation of Charges, para. 209, supra note 18. For
a critical appraisal, see Leila N. Sadat, “Crimes Against Humanity in the Modern Age”, in
American Journal of International Law, 2013, vol. 107, p. 360.

8  Bemba Confirmation of Charges, para. 77, see supra note 17.

81 With the decision dated 21 November 2012, the Trial Chamber 1l severed the charges
against the two accused, Germain Katanga and Mathieu Ngudjolo Chui, and announced to
render its judgment against Mathieu Ngudjolo Chui on 18 December 2012, see Trial
Chamber 11, Decision on the Implementation of Regulation 55 of the Regulations of the
Court and Severing the Charges Against the Accused Persons, 21 November 2012, ICC-
01/04-01/07-3319 (http://www.legal-tools.org/doc/51ded0/) .

82 Katanga Judgment, para. 1105, para. 1105, see supra note 17 (“Il convient de souligner
que, conformément a la jurisprudence des tribunaux ad hoc fondée sur I’article 50 du Pro-
tocole additionnel | aux Conventions de Genéeve du 12 ao(t 1949, la population ainsi prise
pour cible doit étre essentiellement composée de civils, la présence en son sein de per-
sonnes ne I’étant pas n’ayant dés lors aucune incidence sur sa qualification de population
civile.”).
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the ones charged, with a view to demonstrating that an ‘attack’ within the
meaning of Articles 7(1) and 7(2)(a) of the Statute took place”.®®

3.3.2.2. “Widespread” or “Systematic”

According to the Statute, the mere existence of the “attack” within the
meaning of Article 7(2)(a) of the Statute, does not yet satisfy all contextu-
al elements of crimes against humanity. The “attack” must be further
qualified as either “widespread” or “systematic”. These two qualifiers are
used disjunctively in Article 7(1) of the Statute® and come into play, in a
second step, once the “attack” has been established. Interestingly, the
Statute remains silent as to their exact meaning and has left it to the Judg-
es to construe them.® But most importantly, the two qualifiers seem to
correlate with the two conditions in Article 7(2)(a) of the Statute that de-
fine the “attack™: “widespread” relates to the “multiple commission of
acts” and “systematic” relates to “State or organizational policy”. Consid-
ering that the Statute foresees a conjunctive application of the two condi-
tions in Article 7(2)(a) of the Statute, but a disjunctive application of the
two qualifiers in Article 7(1) of the Statute, it is of particular interest to
trace whether these notions simply overlap in meaning and how they re-
late to each other.

“Widespread” is seen to connote “the large-scale nature of the at-
tack, which should be massive, frequent, carried out collectively with
considerable seriousness and directed against a multiplicity of victims”.%
The “widespread” nature of the attack has been related to either the large

size of the affected geographical area or the large number of victims, ex-

8 Ntaganda Confirmation of Charges, para. 23, see supra note 61.

84 See Bemba Confirmation of Charges, para. 82, supra note 17; Katanga and Chui Confir-
mation of Charges, para. 412, see supra note 43.

“Agreement was quickly reached among most delegations that such issues should not be
addressed in the Elements and should be left to the evolving jurisprudence”, see Darryl
Robinson, “The Elements of Crimes Against Humanity”, in Roy Lee and Hakan Friman
(eds.), The International Criminal Court: Elements of Crimes and Rules of Evidence,
Transnational Pub, 2001, p. 78.

8 Bemba Confirmation of Charges, para. 83, see supra note 17. This finding was later en-

dorsed in the Laurent Gbagbo case, see Gbagho Confirmation of Charges, para. 222, supra
note 18.

85

FICHL Publication Series No. 18 (2014) — page 70



The ICC Case Law on the Contextual Elements
of Crimes Against Humanity

cluding isolated acts.2” One may argue that this qualifier imports a quanti-
tative assessment of the attack beyond the mere “multiple commission of
acts”.8 Indeed, in a demonstration of this element, Pre-Trial Chamber 1 in
the Katanga/Ngudjolo and Bashir cases, for example, draws upon the
large number of victims.®

The term “systematic” has been understood to mean “an organized
plan in furtherance of a common policy which follows a regular pattern
and results in a continuous commission of acts” or a “pattern or crimes”
which reflects the “non-accidental repetition of similar criminal conduct
on a regular basis”.* It “pertains to the organized nature of the acts of
violence and to the improbability of their random occurrence”.”* One may
argue that this qualifier imports a qualitative assessment of the “attack”.
In a demonstration of this element, Pre-Trial Chamber | in the Katan-
ga/Ngudjolo case draws upon the pattern of the crimes and the “common
policy and an organized plan”.®? Later in the Bashir case, the same Cham-

87 Katanga and Chui Confirmation of Charges, para. 395, see supra note 43; Harun and
Kushayb Arrest Warrant, para. 62, see supra note 51; ibid., Bemba Confirmation of Charg-
es, para. 83; Bashir Arrest Warrant 2009, para. 81, see supra note 18.

8 Pre-Trial Chamber Il later added in the Kenya situation that this assessment “is neither
exclusively quantitative nor geographical, but must be carried out on the basis of the indi-
vidual facts. Accordingly, a widespread attack may be the ‘cumulative effect of a series of
inhumane acts or the singular effect of an inhumane act of extraordinary magnitude’”, see
Kenya Authorization of Investigation, para. 95, supra note 17. This finding was quoted in
the decision authorizing the commencement of the investigation into the situation in Cote
d’Ivoire, Céte d’Ivoire Authorisation of Investigation, para. 53, supra note 9.

8 See Katanga and Chui Confirmation of Charges, paras. 408—410, see supra note 43; and
Bashir Arrest Warrant 2009, para. 83, see supra note 18.

% Katanga and Chui Confirmation of Charges, para. 397, see supra note 43; ibid., Bashir
Arrest Warrant 2009, para. 81. Pre-Trial Chamber Il in the Bemba case did not provide an
interpretation of this notion as it enquired only into the “widespread” nature of the attack
in the case. This jurisprudence was followed later, e.g., in the decision authorising the
commencement of the investigation into the situation in Kenya, see Kenya Authorization
of Investigation, para. 96, supra note 17; and in the Katanga case, see Katanga Judgment,
para. 1123, supra note 17.

%1 1lbid., Bashir Arrest Warrant 2009, para. 81. See also previously in Harun and Kushayb
Arrest Warrant, para. 62, supra note 51. This definition was later also used by, e.g., Gbag-
bo Confirmation of Charges, para. 223, see supra note 18.

92 Katanga and Chui Confirmation of Charges, para. 413, see supra note 43. Indeed, in the
Harun/Kushayb case, Pre-Trial Chamber | states: “The Chamber is also of the view that
the existence of a State or organizational policy is an element from which the systematic
nature of an attack may be inferred”, see ibid., Harun and Kushayb Arrest Warrant, para.
62.
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ber refrains from taking into account the “policy”, but refers to the five-
year duration of the attack, as well as its co-ordination on the ground and
the involvement of a considerable amount of military equipment.®® The
above examples regarding the application of the law further evidence that
the Court in the early years, in building the tandem ‘systematic/policy’,
has not yet clearly carved out the content of those notions so as to facili-
tate an appropriate examination of the law.

The ambiguity discernible in the notional determinations continued
in attempts to clarify the interrelation of Articles 7(2)(a) and 7(1) of the
Statute. The Chamber that first put the conditions in Article 7(2)(a) of the
Statute and the qualifiers in Article 7(1) of the Statute in context was Pre-
Trial Chamber | in the Katanga/Ngudjolo case. Having first acknowl-
edged the requisite fulfilment of an “attack”, the Chamber, in defining the
notion “widespread”, draws upon the “policy” requirement in Article
7(2)(a) of the Statute and suggests that the latter “ensures that the attack,
even if carried out over a large geographical area or directed against a
large number of victims, must still be thoroughly organized and follow a
regular pattern”.”* By the same token, in the context of determining the
notion “systematic”, it introduces the requirement of “multiplicity of vic-
tims”®® and holds that the latter “ensures that the attack involve[s] a mul-
tiplicity of victims of one of the acts referred to in Article 7(1) of the Stat-
ute”.% These explanations are somewhat surprising. In a seemingly ‘uni-
tary approach’, the Chamber takes into consideration all factors laid out in
Article 7(1) and (2)(a) of the Statute at an equal level and combines them
crossways. In doing so, the Chamber appears to turn the disjunctive word-
ing in Article 7(1) of the Statute into a cumulative formulation requiring
that the “attack” be eventually both “widespread” and “systematic”.®’
This, however, is contrary to the explicit wording of the Statute. It also
contradicts the reported agreement of the negotiators to encapsulate in
Article 7(2)(a) of the Statute a low, and in Article 7(1) of the Statute a

9 Bashir Arrest Warrant 2009, para. 85, see supra note 18.

9 Katanga and Chui Confirmation of Charges, para. 396, see supra note 43.

% 1t is assumed that in this context the Chamber sought to draw upon the component of
“multiple commission of acts” within the meaning of Article 7(2)(a) of the Statute.

9% Katanga and Chui Confirmation of Charges, para. 398, see supra note 43.

97 Critically seen by Sadat, 2013, p. 359, see supra note 79. See also on this point William
Schabas, “Article 77, in William Schabas (ed.), The International Criminal Court: A
Commentary on the Rome Statute, Oxford University Press, 2010, p. 149.
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high threshold test.*® The undifferentiated application of Articles 7(1) and
7(2)(a) of the Statute was therefore misleading. Besides, having already
accepted the Article 7(2)(a) conditions of “multiple commission”/“State
or organizational policy” when identifying the “attack™ at the lower level
— prior to its qualification as “widespread” or “systematic” — cumulative-
ly, their re-assessment was not necessary.

Pre-Trial Chamber I1 in the Bemba case follows a clearer structure
in adopting a ‘two-step approach’, dissociating the discussion about the
Article 7(1) conditions from the one regarding the qualifiers in Article
7(2)(a) of the Statute.*® It enquires first into the “attack”, which is contin-
gent upon the fulfilment of the cumulative conditions of Article 7(2)(a) of
the Statute, and only thereafter, in a second step, examines the higher-
levelled disjunctive qualifiers of “widespread” or “systematic”. At that
second stage, no reference to the Article 7(2)(a) conditions is possible as
the Article 7(2)(a) conditions do not reach the threshold of the Article 7(1)
qualifiers. In conclusion, a “widespread” or “systematic” attack will regu-
larly embrace the cumulative requirements of Article 7(2)(a) of the Statute
at a lower level.

Many of the above key findings and definitions have retained their
relevance and have found their way into the Court’s jurisprudence on
crimes against humanity. Indeed, some have proven to be sufficiently pre-
cise and flexible so as to be applied in a variety of cases up until today.
But, the ostensible consolidation in the Court’s jurisprudence is also ac-
companied by ambiguities and vague conceptions. The notions in Article
7(2)(a) of the Statute are underdeveloped, at times used interchangeably;

9 “The result is a conjunctive, but low-threshold, test which must be met before establishing
one of the disjunctive, but more onerous, requirements of ‘widespread’ or ‘systematic’.
See Herman von Hebel and Darryl Robinson, 1999, pp. 96—97, supra note 11.

9 Pre-Trial Chamber | in the Bashir case also presented its analysis in this fashion, see
Bashir Arrest Warrant 2009, paras. 83—85, supra note 18. The same approach was later
adopted by Trial Chamber Il in the Katanga case, see Katanga Judgment, paras. 1097,
1098, supra note 17:

La premiére étape de ce raisonnement a trait a I’analyse de /‘existence
d’une attaque [...]. La deuxiéme étape porte sur la caractérisation de
I’attaque, en particulier, sur la question de savoir si celle-ci était gé-
néralisée ou systématique. Cette démarche, essentielle pour établir
I’existence d’un crime contre I’humanité, ne devrait, en principe, inter-
venir que si la premiére étape a été concluante.

and Pre-Trial Chamber | in the Laurent Gbagbo case, Gbagbo Confirmation of Charges,
para. 207, see supra note 18.
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the crucial relationship between Article 7(2)(a) and 7(1) of the Statute re-
mains obscure. It was therefore perhaps to be expected that in the follow-
ing situation in which the Court intervened, the Court would struggle over
a component of the contextual element that up until the end of 2009 was
deemed the least problematic element of crimes against humanity.

3.4. The Kenya Situation: What is an “Organization” Within the
Meaning of Article 7(2)(a) of the Statute?

By the end of 2009, the long-standing acquis on crimes against humanity
was challenged unexpectedly. The impetus came from the first-ever Arti-
cle 15 proprio motu initiative of the Prosecutor to commence an investi-
gation into the situation in the Republic of Kenya. Absent any referral
from a State Party or the Security Council, former Prosecutor Luis More-
no Ocampo had approached Pre-Trial Chamber Il with the request to au-
thorize such an investigation. On 31 March 2010, Pre-Trial Chamber 11
confirmed, by majority, that there was a “reasonable basis to proceed”
with the investigation. To this end, it reviewed, on the basis of Article
15(4) of the Statute, the Prosecutor’s assessment of the Article 53(1)(a) to
(c) criteria, which also included a provisional assessment of the crimes
both in terms of law and fact.’® It confined the authorization to only the
investigation of crimes against humanity'®* and limited ratione temporis
the incidents to be investigated.'®> The Prosecutor commenced the inves-
tigation thereafter.

3.4.1. The Facts

The facts were the following: presidential elections were held in the Re-
public of Kenya in late December 2007. Soon after the announcement of
the election results on 27 December 2007, the perceived rigging of elec-
tions sparked violence that lasted from 27 December 2007 to 28 February

100 Kenya Authorization of Investigation, paras. 36—39, 71, see supra note 17.

101 As a consequence, if the Prosecutor discovered information during the investigation that
demonstrated the existence of other crimes, the Prosecutor would have been obliged to
come back to the Pre-Trial Chamber and request anew authorization to investigate those
crimes. lbid., paras. 208—209.

The Chamber took issue with the Prosecutor’s “ambiguous” determination of the temporal
scope of the situation, and limited the crimes to be investigated from the time the Statute
entered into force vis-a-vis the Republic of Kenya until the moment that the Prosecutor’s
request was lodged. The authorization did not extend to prospective crimes. This temporal
delimitation gives the situation a clearly defined temporal scope, ibid., paras. 204—207.

102
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2008 and ultimately included six out of eight provinces of the country.
The Majority of Pre-Trial Chamber Il acknowledged instances of sponta-
neous or opportunistic crimes after the announcement of the election re-
sults, but considered a number of incidents to have been “planned, di-
rected or organized by various groups including local leaders, business-
men and politicians associated with the two leading political parties” as
well as members of the police.’® Those incidents “differed from one re-
gion to another, depending on the respective ethnical composition and
other region-specific dynamics”.'® Nevertheless, the Chamber believed
that some incidents fell into the following three categories of “attacks™: (i)
the initial violence was attributed to the group of supporters of the ‘Or-
ange Democratic Movement’ (‘ODM?’) who directed their attacks against
perceived supporters of the ‘Party of National Unity’ (‘PNU’) support-
ers.1% These acts of violence were alleged to have been orchestrated by
ODM politicians, businessmen and Kalenjin leaders;'% (ii) retaliatory at-
tacks by those previously attacked against those who were believed to be
responsible for the initial violence.'®” These attacks were allegedly di-
rected by Kikuyu leaders, businessmen and PNU politicians;'% and (iii)
violent acts committed by the police, including the use of “excessive
force, partiality or collaboration with the attackers, and deliberate inaction
by the police”.’® The organized nature of these attacks was inferred from
a series of reported meetings, inflammatory rhetoric and propaganda, and
the “strategy and method employed” in some of the attacks.''® The vio-
lence in Kenya resulted in about 1,133 to 1,220 people being killed, about
3,561 being injured and between 268,330 to 350,000 persons being forci-
bly displaced.!! According to the Prosecutor, the perpetrators were ordi-

103 1hid., para. 117.
104 1hid., para. 103.
105 1hid., para. 104.
106 1hid., para. 123.
107 1hid., para. 105.
108 1hid., para. 127.
109 1hid., para. 106.
10 hid., paras. 118—122 and 124—126.

11 hid., para. 131. The Chamber also noted that the displaced population fell to 150,671 per-
sons as of 21 April 2008 and 138,428 persons as of 13 May 2008, see ibid., para. 159.
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nary civilians, “gangs of young men armed with traditional weapons” who
were believed to be associated with the two main political parties.!!2

Unlike in the situations previously discussed, the crimes are not car-
ried out by armed groups and do not occur in the context of an ongoing
armed conflict. The protagonists in the conflict are different groups of in-
dividuals across the country, who make their appearance as a group only
during the material time and are believed to interact on a horizontal level.
The reason for their various appearances lies in the power struggle within
the tiers of the political elite that has flared up in the aftermath of an in-
tense election period. Both political sides seek to resolve the situation to
their advantage by, inter alia, resorting to violent means. The general po-
litical situation is unstable and paralyzed; society is deeply divided. Law
enforcement agencies do not perform their functions in an orderly fashion.
Information indicates that they are overwhelmed by the situation on the
ground, or they are seen to either take part in the violence or induce an
environment of criminality and lawlessness.

As regards the legal discussion that followed, only one issue be-
came a bone of contention between the Judges of the Pre-Trial Chamber.
It concerned the construction of the notion ‘organizational policy’ and, in
particular, the concept of “organization” within the meaning of Article
7(2)(a) of the Statute. This was due to the fact that the notion “organiza-
tion” as interpreted by the Pre-Trial Chambers in the early cases was not
suitable to cover this scenario. Indeed, the chaotic and dynamic situation
on the ground did not allow for the easy identification of a “group of per-
sons who govern a specific territory”. But then, what qualifies as an “or-
ganization” within the meaning of Article 7(2)(a) of the Statute? The
question of whether the facts of the situation, as presented by the Prosecu-
tor at the time, fulfilled all the legal requirements pursuant to Article 7 of
the Statute was also a topic of controversy leading finally to a dissenting
opinion in these proceedings.

3.4.2. The Majority’s Decision of 31 March 2010

With regard to the interpretation of the contextual elements, the Majority
of Pre-Trial Chamber I1 follows to a great extent the definitions as estab-

112 Office of the Prosecutor, Request for Authorization of an Investigation Pursuant to Article
15, 26 November 2009, ICC-01/09-3, paras. 74, 83 and 86 (http://www.legal-tools.org/
doc/c63dcc/).
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lished in earlier rulings of the Court. However, with the allegation that
both political sides had formed an “organization”, particular attention was
paid to determining this concept in legal terms. The Majority began its
analysis by noting that the Statute does not provide any criteria for the
determination of an “organization” within the meaning of Article 7(2)(a)
of the Statute. What was clear to the Judges of the Majority was that the
Statute, by including the term “organization”, did not exclude non-State
actors.!!3 Rather, in their view, “organizations not linked to a State may,
for the purposes of the Statute, elaborate and carry out a policy to commit
an attack against a civilian population”.*** The decisive part of their ruling
is captured in the following:

Whereas some have argued that only State-like organizations

may qualify, the Chamber opines that the formal nature of a

group and the level of its organization should not be the de-

fining criterion. Instead, as others have convincingly put

forward, a distinction should be drawn on whether a group

has the capability to perform acts which infringe on basic

human values.**

The Chamber conceded that this determination can only be made on
a case-by-case basis and offered a non-exhaustive list of factors that may
assist in such a determination:

(i) whether the group is under a responsible command, or has
an established hierarchy; (ii) whether the group possesses, in
fact, the means to carry out a widespread or systematic at-
tack against a civilian population; (iii) whether the group ex-
ercises control over part of the territory of a State; (iv)
whether the group has criminal activities against the civilian
population as a primary purpose; (v) whether the group ar-
ticulates, explicitly or implicitly, an intention to attack a ci-
vilian population; (vi) whether the group is part of a larger
group, which fulfils some or all of the abovementioned crite-
ria.l6

The Majority opted for a flexible approach, making the existence of
an “organization” dependent on its capability “to infringe basic human
values”. It was perhaps the accentuation of the human rights component in

113 Kenya Authorization of Investigation, para. 92, see supra note 17.
14 1bid.

115 1hid., para. 90 (footnote omitted).

116 1hid., para. 93 (footnotes omitted).
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this formula that triggered controversy within the Chamber. The organiza-
tion’s capacity to commit an “attack directed against any civilian popula-
tion” was not the starting point, but rather any violation of basic human
rights. But, the question must be posed: are not crimes against humanity
the most serious and grave form of human rights violations?

3.4.3. The Dissenting Opinion

The dissenting member of the Chamber, Judge Hans-Peter Kaul, agreed
with the Majority’s assumption that an “organization” is an entity differ-
ent from a “State”. Like his colleagues, he considered that the “organiza-
tion” can be any “private entity (a non-State actor) which is not an organ
of a State or acting on behalf of a State”.**” While all Judges therefore
agreed on what an “organization” is not, the question of defining its con-
tours proved to be more difficult and brought about the divide. Judge Kaul
responded to the Majority’s proposition of the “organization” as follows:

I read the provision such that the juxtaposition of the notions
‘State’ and ‘organization’ in Article 7(2)(a) of the Statute are
an indication that even though the constitutive elements of
statehood need not be established those ‘organizations’
should partake of some characteristics of a State. Those
characteristics eventually turn the private ‘organization’ into
an entity which may act like a State or has quasi-State abili-
ties. These characteristics could involve the following: (a) a
collectivity of persons; (b) which was established and acts
for a common purpose; (c) over a prolonged period of time;
(d) which is under responsible command or adopted a certain
degree of hierarchical structure, including, as a minimum,
some kind of policy level; (e) with the capacity to impose the
policy on its members and to sanction them; and (f) which
has the capacity and means available to attack any civilian
population on a large scale.

In contrast, | believe that non-state actors which do not reach

the level described above are not able to carry out a policy of
this nature, such as groups of organized crime, a mob,

17 Dissenting Opinion of Judge Hans-Peter Kaul, annexed to Pre-Trial Chamber Il, Decision
Pursuant to Article 15 of the Rome Statute on the Authorization of an Investigation into
the Situation in the Republic of Kenya (‘Dissenting Judge Kaul Kenya Authorization of
Investigation’), 31 March 2010, 1CC-01/09-19-Corr, p. 107, para. 45 (http://www.legal-
tools.org/doc/fOcaaf/).
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groups of (armed) civilians or criminal gangs. They would
generally fall outside the scope of Article 7(2)(a) of the Stat-
ute. To give a concrete example, violence-prone groups of
persons formed on an ad hoc basis, randomly, spontaneous-
ly, for a passing occasion, with fluctuating membership and
without a structure and level to set up a policy are not within
the ambit of the Statute, even if they engage in numerous se-
rious and organized crimes. Further elements are needed for
a private entity to reach the level of an ‘organization’ within
the meaning of Article 7 of the Statute. For it is not the cruel-
ty or mass victimization that turns a crime into a delictum iu-
ris gentium but the constitutive contextual elements in which
the act is embedded.

In this respect, the general argument that any kind of non-
state actors may be qualified as an ‘organization’ within the
meaning of Article 7(2)(a) of the Statute on the grounds that
it “has the capability to perform acts which infringe on basic
human values” without any further specification seems un-
convincing to me. In fact this approach may expand the con-
cept of crimes against humanity to any infringement of hu-
man rights. |1 am convinced that a distinction must be upheld
between human rights violations on the one side and interna-
tional crimes on the other side, the latter forming the nucleus
of the most heinous violations of human rights representing
the most serious crimes of concern to the international com-
munity as a whole.®

Given Judge Kaul’s clarification that the “organization” is different
from a State, some words must be devoted to his proposition that it be
nevertheless ‘State-like’. His conception of a ‘State-like organization’ is
best understood when read with his further elaboration on the raison
d’étre of crimes against humanity. Perhaps the most telling consideration
in this context is his emphasis on the particular threat for the civilian pop-
ulation that, in the past, typically emanated from the criminal policy that
the State adopted, involving various segments of the State apparatus. It
was not so much the large-scale commission of crimes, but the existence
of an ‘(inhumane) policy’ that called for the intervention of the interna-
tional community. He found this particular threat to be exemplified in his-
toric precedents, such as the crimes committed by Nazi Germany, the

18 bid., pp. 110-112, paras. 51-53 (footnotes omitted).
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‘killing fields’ of the Khmer Rouge, the 1988 mass poisoning of Kurds in
Halabja and the horrendous mass crimes committed in Rwanda and the
former Yugoslavia. He subjected the actions of non-State actors to the
same standard. In his words:

The Statute [...] further accommodates new scenarios of

threats which may equally shake the very foundations of the

international community and deeply shock the conscience of

humanity. Such policy may also be adopted and implement-

ed by private entities. However, it follows from the above

that the private entity must have the means and resources

available to reach the gravity of systemic injustice in which

parts of the civilian population find themselves.1?

Hence, according to Judge Kaul, the “organization” would come
under the purview of the ICC Prosecutor if it implemented a policy that
constituted such an extraordinary threat of ‘systemic injustice’ for the ci-
vilian population — as opposed to any human rights violations — that the
intervention of the international community became imperative. In this
sense he considered the “organization” to be ‘State-like’.

Judge Kaul also contradicted the Majority in its analysis of the fac-
tual narrative which has been summarized above. Disagreeing with the
Majority’s categorization of the violence, he concluded, in essence, that
there were several centres of violence erupting at different times and for
different reasons.’?® According to him, the perpetrators were not orga-
nized in one “organization” that met “the prerequisites of structure, mem-
bership, duration and means to attack the civilian population”. He also
found no support for the existence of a “policy” that could have unified
the different acts of violence into one attack, as suggested by the Majority.
Judge Kaul also rejected the allegation of the existence of a State policy
involving law enforcement agencies and the military. His summary of the
situation is captured in this verdict: “In total, the overall picture is charac-

119 Ihid., p. 118, para. 66.

120 «Albeit the motives of the perpetrators are not decisive and may vary, it nevertheless sheds
light on the question of the existence of a possible policy”, see ibid., p. 159, para. 148.
This idea was later reiterated in the Laurent Gbagbo case, see Gbagbo Confirmation of
Charges, para. 214, see supra note 18 (“The Chamber observes that neither the Statute nor
the Elements of Crimes include a certain rationale or motivations of the policy as a re-
quirement of the definition. Establishing the underlying motive may, however, be useful
for the detection of common features and links between acts.”).
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terized by chaos, anarchy, a collapse of State authority in most parts of the

country and almost total failure of law enforcement agencies”.!?

Reading the main decision and the dissent, one cannot help but no-
tice that the two approaches share common ground in law. Both sides dif-
fer in their proposal of the generic formula that seeks to capture the es-
sence of the “organization”. But, both agree that the overall generic defi-
nition cannot be applied without the help of certain factors. In this regard,
it is somewhat astonishing that both sides of the debate, in an effort to de-
lineate the contours of such an entity, chose similar factors that would,
taken altogether, demonstrate the existence of the “organization” accord-
ing to their respective definition. Upon closer inspection, the factors they
would look for would give the group a more formal and structured shape.
It seems that they are in agreement that only a somewhat structured entity
is able to implement the policy of the “organization” in the first place.
Factors such as the structure of the group,'?? the means and resources at
its disposal to carry out an “attack”,?® as opposed to human rights viola-
tions, and an aspect of duration,*?* are important aspects both sides pay
heed to. The reference to responsible command and hierarchical structures
is not an attempt to introduce through the back door a link to the armed
conflict,*?® but simply highlights that the “organization” would qualify
under the Statute with respect to the commission of both war crimes and
crimes against humanity, signalling the threat that emanates from such
entities. As a consequence, it seems that while the Judges in their actual
assessment apply similar factors, the objective they set would lead them to
different results: should the capability of the “organization” meet the
threshold of human rights violations or should it rather reach the level of

21 1hid., Dissenting Judge Kaul Kenya Authorization of Investigation, pp. 160-162, paras.
149-153.

The Majority proposes to consider “whether the group is under responsible command, or
has an established hierarchy”. The dissenting Judge equally considers factors of responsi-
ble command or the adoption of “certain degree of hierarchical structure”, including some
sort of policy level (see respective quotations above).

123 Both, the Majority and the dissenting Judge agree that the organization must possess the
necessary means to carry out a widespread or systematic attack against the civilian popula-
tion (see respective quotations above).

The Majority refers in its list of factors to “whether the group exercises control over part of
the territory of a State”, which could be argued involves the aspect of duration. Likewise,
the dissenting Judge would consider whether the organization existed for a prolonged peri-
od of time (see respective quotations above).

125 This argument is put forth by Sadat, 2013, pp. 370-371, supra note 79.

122

124
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the most serious forms of human rights violations, namely international
crimes? The Majority adopted an all-inclusive approach, putting crimes
against humanity on par with human rights violations. The dissenting
Judge, on the other hand, raised the question of a possible demarcation
line, contemplating the further consequences in case an overly generous
approach was adopted:

There is, in my view, a demarcation line between crimes
against humanity pursuant to Article 7 of the Statute, and
crimes under national law. There is, for example, such a de-
marcation line between murder as a crime against humanity
pursuant to Article 7(1)(a) of the Statute and murder under
the national law of the Republic of Kenya. It is my consid-
ered view that the existing demarcation line between those
crimes must not be marginalized or downgraded, even in an
incremental way. | also opine that the distinction between
those crimes must not be blurred.

Furthermore, it is my considered view that this would not be
in the interest of criminal justice in general and international
criminal justice in particular. It is neither appropriate nor
possible to examine and explain in this opinion all the poten-
tial negative implications and risks of a gradual downscaling
of crimes against humanity towards serious ordinary crimes.
As a Judge of the ICC, | feel, however, duty-bound to point
at least to the following: such an approach might infringe on
State sovereignty and the action of national courts for crimes
which should not be within the ambit of the Statute. It would
broaden the scope of possible ICC intervention almost indef-
initely. This might turn the ICC, which is fully dependent on
State cooperation, in a hopelessly overstretched, inefficient
international court, with related risks for its standing and
credibility. Taken into consideration the limited financial and
material means of the institution, it might be unable to tackle
all the situations which could fall under its jurisdiction with
the consequence that the selection of the situations under ac-
tual investigation might be quite arbitrary to the dismay of
the numerous victims in the situations disregarded by the
Court who would be deprived of any access to justice with-
out any convincing justification.?

126 Dissenting Judge Kaul Kenya Authorization of Investigation, p. 88, paras. 9—10, see supra
note 117.
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The above conflict of opinion continued to permeate the two cases
emanating from the Kenya situation and the two positions remained apart.
The response of outside observers mirrored by and large the divide within
the Chamber.*?” An old discussion revived whether to abandon altogether
the “policy” requirement, inextricably linked with the State or “organiza-
tion”, in line with the jurisprudence of the ad hoc tribunals.!?® Bound by
the dictate of article 21(1)(a) of the Statute, this was never an option for
the Court. For this would mean abandoning a requirement that was pur-
posefully included in the statutory definition, and which ensured ac-
ceptance of the Statute by States.'?® Quite to the contrary, as will be
shown in the following section, discussion at the Court would now centre
on the difficulties in proving the existence of a “policy” and a Trial
Chamber proposing a new formula of the concept of “organization” with-
in the meaning of Article 7(2)(a) of the Statute.

3.5. After Kenya: Search for an Appropriate Interpretation of the
Contextual Elements of Crimes Against Humanity

As explained at the beginning, the juridical debate in the Kenya situation
on the boundaries of Article 7 of the Statute opened a wider discussion on
and a more stringent application of Article 7 of the Statute. Three exem-
plary case studies will illustrate the problems encountered.

127 Claus Kress, “On the Outer Limits of Crimes Against Humanity: the Concept of Organiza-
tion Within the Policy Requirement: Some Reflections on the March 2010 ICC Kenya De-
cision”, in Leiden Journal of International Law, 2010, vol. 23, p. 855 et seq.; William
Schabas, “Prosecuting Dr Strangelove, Goldfinger and the Joker at the International Crim-
inal Court: Closing the Loopholes”, in Leiden Journal of International Law, vol. 23, 2010,
p. 847 et seq.; Gerhard Werle and Boris Burghardt, “Do Crimes Against Humanity Re-
quire the Participation of a State or a ‘State-like’ Organization?”, in Journal of Interna-
tional Criminal Justice, 2012, vol. 10, p. 1151 et seq.; Charles Jalloh, “Situation in the Re-
public of Kenya”, in American Journal of International Law, 2011, vol. 105, p. 540 et seq;
Darryl Robinson, “Essence of Crimes against Humanity Raised by Challenges at ICC”, in
EJIL Talk! Blog, 27 September 2011, available at www.ejiltalk.org.

128 Arguing for it, Matt Halling, “Push the Envelope — Watch it Bend: Removing the Policy

Requirement and Extending Crimes against Humanity”, in Leiden Journal of International

Law, 2010, vol. 23, p. 827 et seq. Arguing against it, Katrin Gierhake, “Zum Erfordernis

eines ‘ausgedehnten oder systematischen Angriffs gegen die Zivilbevélkerung’ als Merk-

mal der Verbrechen gegen die Menschlichkeit”, ZIS 11/2010, p. 676 et seq., available at

www-zis-online.com; Kai Ambos, “Crimes Against Humanity and the ICC”, in Leila N.

Sadat (ed.), Forging a Convention for Crimes Against Humanity, op. cit., pp. 285—286.

“Moreover, explicit recognition of this policy element was essential to the compromise on

crimes against humanity”, see Herman von Hebel and Darryl Robinson, 1999, pp. 96-97,

supra note 11.

129
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3.5.1. The Mbarushimana and Mudacumura Cases: No Evidence of
a “Policy”

In the Callixte Mbarushimana and Sylvestre Mudacumuara cases it was
the “policy” requirement that caught the Chambers’ attention. Both cases
stem from the DRC situation. They share great similarities in terms of the
factual narrative, but were presented separately by the Prosecutor. Even-
tually, in the Mbarushimana case, Pre-Trial Chamber I declined to con-
firm the charges of crimes against humanity,*® and in the Mudacumura
case, Pre-Trial Chamber Il declined to issue a warrant of arrest'®! for
those crimes. The two cases are presented in what follows.

Callixte Mbarushimana was charged for having contributed “in any
other way” to the commission of crimes against humanity and war crimes
by the ‘Forces Démocratiques pour la Liberation du Rwanda’ (‘FDLR’) in
a number of attacks'® in the Kivu provinces of the DRC from about 20
January to 31 December 2009. The FDLR, a hierarchically structured
armed group,'® allegedly launched in January 2009, “a campaign aimed
at attacking the civilian population and creating a ‘humanitarian catastro-
phe’ in the Kivu provinces”*** in order to primarily “extort concessions of
political power for the FDLR from the DRC and Rwandan government in
exchange for ceasing to commit crimes against civilians”.*® The attacks
against the civilian population had been ordered purportedly by the FDLR
leadership, including Mudacumura. 3 Mbarushimana was believed to
have been associated with the FDLR since at least 2004 and to have

130 Mbarushimana Confirmation of Charges, see supra note 19.

181 Mudacumura Arrest Warrant, see supra note 60.

182 The Chamber took as basis for its analysis the incidents in Remeka (late January and late
February 2009); Busheke (late January 2009); Kipopo (12—13 February 2009); Mianga (12
April 2009); Luofo and Kasiki (18 April 2009); Busurungi and neighbouring villages (28
April 2009 and 9—10 May 2009); Manje (20—21 July 2009); a village in Masisi territory
(second half of 2009); Ruvundi October 2009); Mutakato (2—3 December 2009); Kahole
(6 December 2009); Pinga (12 and 14 February 2009); Miriki (February 2009); Malembe
(11-16 August and 15 September 2009), see Mbarushimana Confirmation of Charges, fn.
565, see supra note 19.

133 Ibid., Mbarushimana Confirmation of Charges, paras. 104—106.

134 Ibid., para. 6.

135 |bid., para. 243.

1% Office of the Prosecutor, Document Containing the Charges, 15 July 2011, ICC-01/04-
01/10-311-AnxA-Red, para. 111 (http://www.legal-tools.org/doc/5d47ff/).

187 Mbarushimana Confirmation of Charges, para. 2, see supra note 19.
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held several positions within the group, lastly as the FDLR’s first Vice
President ad interim in 2010.%%® His contribution to the crimes laid in issu-
ing press releases on behalf of the FDLR organization in the aftermath of
operations and engaging in international negotiations, thus “[transform-
ing] the FDLR’s crimes on the ground into political capital” ¥

Likewise, a warrant of arrest for Mudacumura had been sought by
the Prosecutor for his alleged criminal responsibility in the commission of
war crimes and crimes against humanity committed by the FDLR in the
Kivu provinces between 20 January 2009 and the end of September 2010.
Mudacumura was believed to have issued an order “to create ‘a chaotic
situation in Congo’ by way of a ‘humanitarian catastrophe’”,**° in which
“[c]ivilians were killed, abducted, raped, subjected to cruel treatment or
mutilated and homes were destroyed” and which “also caused population

displacement”.}4!

In the view of both Pre-Trial Chambers, the cardinal point was
whether the FDLR order to “create a humanitarian catastrophe” existed
from which the “policy” to attack the civilian population could be in-
ferred. Accordingly, both Chambers embarked on an assessment of this
order’s evidentiary validity. On the basis of the evidence presented, how-
ever, both Chambers denied such an allegation.

In the Mbarushimana case, the Majority of Pre-Trial Chamber |
highlighted the inconsistencies in the evidence in relation to the existence
of the FDLR order as alleged by the Prosecutor and, consequently, denied
the existence of a “policy”.}*? But as this case involved both allegations of
crimes against humanity and war crimes, the Chamber went further to en-
quire into whether any of its findings relating to the commission of war
crimes could be of assistance in determining the existence of Article 7
crimes.*® The Chamber’s findings on war crimes encompassed five at-

138 1hid., para. 5.
139 1hid., para. 8.
140 1hid., para. 25.
141 |bid.

142 Ibid., paras. 263, 266—267. Upon examination of the entirety of the evidence, the dissent-
ing Judge arrived at a different result. In particular, she did not attach so much importance
to the inconsistencies contained in the evidence, but asked that they be resolved at trial, see
Dissenting Opinion of Judge Sanji Mmasenono Monageng, annexed to the decision of the
Chamber, pp. 152 —160.

143 The Majority of the Chamber nevertheless did not confirm any of the charges as (i) it was
not convinced, having rejected the policy of attacking the civilian population, that the
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tacks (out of twenty-five originally alleged by the Prosecutor) during
which crimes, involving civilians, had been committed. However, the Ma-
jority of the Chamber remained unconvinced that those five attacks “scat-
tered over a 6 month period”'** evidenced the existence of a policy,'*® not
even that they were part of a “course of conduct”.**® This latter statement
is somewhat opaque as it appears that the Majority Judges moved away
from the discussion on the “policy” and now questioned the very exist-
ence of the entry requirement of a “course of conduct” within the meaning
of Article 7(2)(a) of the Statute. Putting an emphasis on the fact that (on-
ly) five attacks occurred over a period of six months could be misunder-
stood as introducing some kind of quantitative benchmark for accepting
an overall “attack” that must be exceeded in order to reach the low
threshold of Article 7(2)(a) of the Statute. But perhaps the Majority simp-
ly suggested that the five attacks it looked into did not display any signs
of coherence and continuity which would qualify them as one ‘campaign’
or ‘operation’.**” Or perhaps they meant to say that in the absence of a
“policy” to attack the civilian population, which would otherwise link the
attacks “scattered” over a period of six months, the five attacks remain
apart and cannot be viewed as forming a coherent and interrelated course
of action. Be it as it may, the Chamber’s Majority then continued its anal-
ysis regarding the objective of those five attacks and concluded that they
were of retaliatory nature in which both military objectives and, as the
case may be, individual civilians not taking part in the hostilities were tar-

FDLR leadership constituted a group acting with a common purpose featuring an element
of criminality; and (ii) that Mbarushimana provided any contribution to the commission of
such crimes, “even less a significant one” within the meaning of Article 25(3)(d) of the
Statute, see ibid., Mbarushimana Confirmation of Charges, paras. 291-292.

14 |hid., para. 265.

15 |bid., para. 263.

146 “Indeed, although the Chamber has found substantial grounds to believe that acts amount-

ing to war crimes were committed on 5 out of the 25 occasions alleged by the Prosecution,
the evidence submitted is, nevertheless, insufficient for the Majority to be convinced, to
the threshold of substantial grounds to believe, that such acts were part of a course of con-
duct amounting to an ‘attack directed against the civilian population” within the meaning
of Article 7 of the Statute” (footnote omitted), see ibid., para. 264.

147 Pre-Trial Chamber | would remark subsequently in the Laurent Gbagho case: “[S]ince the
course of conduct requires a certain ‘pattern’ of behaviour, evidence relevant to proving
the degree of planning, direction or organisation by a group or organisation is also relevant
to assessing the links and commonality of features between individual acts that demon-
strate the existence of a ‘course of conduct’ within the meaning of Article 7(2)(a) of the
Statute”, Gbagbo Confirmation of Charges, para. 210, see supra note 18.
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geted. In these particular circumstances, it concluded that it failed to see
that those attacks formed “part of any larger organized campaign specifi-
cally designed to be directed against the civilian population”.**® The quo-
tation encapsulates the Majority’s concern that the civilian population was
not the primary target of the attacks. Whether the remark of the “larger
organised campaign” related to the legal requirement of the “course of
conduct” or to the alleged “policy” is open to interpretation. It is difficult
to follow the Majority Judges’ argumentation as it amalgamates in its rea-
soning the different legal requirements of Article 7(2)(a) of the Statute.
Moreover, it is also worth noting that apart from the alleged order, the
Chamber did not look into the organized nature of the crimes as a poten-
tial indicator for accepting a “policy”, as it had done on previous occa-
sions.

Pre-Trial Chamber Il in the Mudacumura case conducted the same
analysis on the basis of an expanded evidentiary record!*® at the stage of
issuing a warrant of arrest.*®® That Chamber accepted that the FDLR was
an “organization” that was responsible for the commission of multiple
acts affecting the civilian population.®! Similar to Pre-Trial Chamber I,
however, it rejected the allegation that a “policy” existed to attack the ci-
vilian population as such. It highlighted the contradictory nature of the
evidence at hand and the fact that some attacks were of a retaliatory na-
ture affecting, as the case may be, both military objectives and civilians
not taking part in the armed hostilities.’®? As the Chamber summarized,
the “failure to observe the principles of international humanitarian law
does not in itself, particularly in the context of the circumstances of the
present case as portrayed in the material submitted, reveal the existence of
such policy”.**® Like Pre-Trial Chamber I, this Chamber also did not look
into the organized nature of the crimes as a potential indicator for accept-
ing a “policy”, as it had done in previous cases.

The above two cases did not raise particular problems of law in re-
spect of the requisite “policy” element, but highlight the necessity of es-
tablishing and the difficulty in proving an alleged “policy”. They further

148 Mbarushimana Confirmation of Charges, para. 265, see supra note 19.
149 Mudacumura Arrest Warrant, para. 28, see supra note 60.

150 Article 58 of the Statute.

151 Mudacumura Arrest Warrant, paras. 23—25, see supra note 60.

152 1hid., para. 26.

153 1hid.
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illustrate the relationship between the “policy” and the remaining legal
requirements in Article 7(2)(a) of the Statute. The “policy” to attack the
civilian population cannot be assumed without more from the armed con-
frontation between armed groups affecting also civilians. Rather, as has
been emphasized since the early case law of the Court, the civilian popu-
lation must be the primary object of the “attack” and not just an incidental
victim thereof.*>* The two cases also show that the enquiry into the “poli-
cy” is independent from that of an “organization”. In fact, the existence of
an “organization” that fulfils even the requirements of an organized armed
group within the meaning of Article 8 of the Statute does not automatical-
ly imply the existence of a “policy”. Also, the existence of an armed con-
flict has proven to be irrelevant in this context. However, the most inter-
esting point was raised in the Mbarushimana decision insofar as the
Chamber apparently conflated the discussion on the “policy” with that of
the “attack”. But this argumentation may be motivated by the actual defi-
nition of “attack™ which is circular. Indeed, Article 7(2)(a) of the Statute
suggests that the compound notion of “attack™ is composed of several
sub-elements which in concert give shape to the “attack”. However, the
sub-element “policy” itself is linked again with the term “attack™, it in fact
seeks to demonstrate: “Attack directed against any civilian population
means [...] policy to commit such attack”.

3.5.2. The Gbagbo Case: Was There an “Attack”?

Doubts as to the existence of the “policy” element of crimes against hu-
manity also surfaced in the Laurent Gbagbo case. The pre-trial phase of
this case was longer compared to other cases before the Court, as the
Judges, before rendering their final decision on the confirmation of charg-
es, adjourned the confirmation of charges hearing requesting the Prosecu-
tor to consider further investigating particular aspects which affected the
entire case. The factual background of this case, as it was pleaded before
the adjournment of the confirmation of charges hearing, is briefly summa-
rized as follows: since 2002, Céte d’Ivoire has been divided in a govern-
ment-controlled South and a rebel-controlled North.%® Ongoing peace
efforts culminated in presidential elections held in late October/November

154 Bemba Confirmation of Charges, para. 76, see supra note 17.

155 Office of the Prosecutor, Document amendé de notification des charges, 25 January 2013,
1CC-02/11-01/11-357-Anx1-Red, para. 3 (http://www.legal-tools.org/doc/fd7407/).
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2010. Soon after the elections, however, a power struggle broke out be-
tween the two candidates, the incumbent Laurent Gbagbo and his political
rival Alassane Ouattara. Both took the oath of office and formed respec-
tive governments.®>® The Prosecutor alleged that immediately after these
events, Laurent Gbagbo implemented a “policy” to retain power by all
means, including through widespread and systematic attacks directed
against the civilian population perceived to support his opponent Alassane
Ouattara that lasted between 27 November 2010 and 8 May 2011.%%" The
“policy” was purportedly implemented by ‘pro-Gbagbo forces’, a con-
glomerate involving different State structures, such as the army and the
police, and private entities, including the youth militia and mercenaries.%®
The Prosecutor also averred that the implementation of the “policy” was
discussed in a series of meetings.'*® The situation on the ground is further
characterized by the presence of an Ouattara-loyal armed group named
‘commando invisible’ in the capital Abidjan, which engaged in fighting
with the Ivorian armed forces.®® Thousands of people demonstrated in the
streets of Abidjan, demanding that Laurent Gbagbo step down.'®! By the
end of February 2011, the Prosecutor assessed that the situation had
reached the level of an armed conflict, as Ouattara-loyal forces advanced
from the North to the South, reaching the capital on 31 March 2011. As of
this moment, the Ivorian army became weaker due to a significant number
of defections, and Laurent Gbagbo supposedly turned to the youth militia
members and mercenaries for support.’®? On 11 April 2011, the power
struggle was decided in favour of Alassane Ouattara as forces loyal to

156 1hid., para. 7.
157 1bid., paras. 4, 9 and 13.

158 1hid., para. 5. It is worth recalling that during the Article 15 process, the Prosecutor had
argued that the crimes had been committed pursuant to a State policy. She changed her po-
sition when requesting the issuance of warrant of arrest. The then competent Pre-Trial
Chamber III accepted this legal characterisation of the facts but noted that “at a later stage
in the proceedings, it may be necessary for the Chamber to revisit the issue of whether the
attack by the pro Gbagbo forces during the post-electoral violence (...) were committed
pursuant to a state policy”, see Pre-Trial Chamber III, Decision on the Prosecutor’s Appli-
cation Pursuant to Article 58 for a warrant of arrest against Laurent Koudou Gbagbo, 30
November 2011, ICC-02/11-01/11-9-Red, para. 48 (http://www.legal-tools.org/doc/
36dcad/).

159 1hid., paras. 39—41.

160 1hid., para. 22.

161 1hid., para. 8.

162 1hid., para. 14.
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him, together with the backing of the French Opeération Licorne, arrested
and put Laurent Gbagbo under house arrest.’®® The Prosecutor alleged
that an estimate of more than 700 killings, 40 rapes, 520 arbitrary arrests,
and 140 serious injuries are attributed to the activities of the pro-Gbagbo
forces during that time throughout the country.®* The victims, perceived
pro-Ouattara supporters, were allegedly identified based on ethnic, reli-
gious or national grounds. Houses were marked and roadblocks erected to
identify possible targets.’®® What is of importance for the current discus-
sion is how the Prosecutor sought to demonstrate the existence of an “at-
tack” within the meaning of Article 7(2)(a) of the Statute: four incidents,
which were charged, and an additional 41 ‘contextual” incidents were pre-
sented as constituting this requirement.®® With the exception of a few in-
cidents taking place in the western part of the country, most of the inci-
dents referred to occurred in the capital of Cote d’Ivoire, Abidjan. The
Prosecutor also argued that the four charged incidents alone, in and of
themselves, were sufficient to establish the existence of a widespread or
systematic attack.®’

The Majority of Pre-Trial Chamber | decided to adjourn the hearing
and to request the Prosecutor to consider providing further evidence or
conducting further investigation,*®® in particular, with respect to the con-
textual element of ‘organizational policy’, affecting all charges against
Laurent Gbagbo.*®® The Majority Judges were not yet satisfied that the
evidence underpinning the factual allegations of the 45 contextual inci-
dents constituting the “attack’ was of sufficient probative value and speci-
ficity to allow the Chamber to reach the same conclusions as the Prosecu-

tor. As a matter of guidance, the Chamber’s Majority provided a cata-

163 |bid., para. 15.

164 |bid., paras. 13 and 20.

165 |hid., para. 21.

166 bid., paras. 20, and 23—29.

167 Office of the Prosecutor, Prosecution’s submission on issues discussed during the Confir-
mation Hearing, 21 March 2013, ICC-02/11-01/11-420-Red, para. 30 (http://www.legal-
tools.org/doc/fae772/).

168 Article 61(7)(c)(i) of the Statute.

169 pre-Trial Chamber I1, Decision adjourning the hearing on the confirmation of charges
pursuant to article 61(7)(c)(i) of the Rome Statute (‘Gbagbo Adjourning Decision’), 3 June
2013, ICC-02/11-01/11-432 (http://www.legal-tools.org/doc/2682d8/); Pre-Trial Chamber
11, Dissenting Opinion of Judge Silvia Fernandez de Gurmendi, 1CC-02/11-01/11-432-
Anx-Corr (http://www.legal-tools.org/doc/9a3b94/).

FICHL Publication Series No. 18 (2014) — page 90


http://www.legal-tools.org/doc/fae772/
http://www.legal-tools.org/doc/fae772/
http://www.legal-tools.org/doc/2682d8/
http://www.legal-tools.org/doc/9a3b94/

The ICC Case Law on the Contextual Elements
of Crimes Against Humanity

logue of issues that the Prosecutor was free to take into account when
considering the Chamber’s request. Those issues concerned in particular
the organizational structure of the “pro-Gbagbo forces”, the “policy” al-
legedly adopted in meetings, information on the contextual incidents that
would allow considering them as an expression of the policy, and the
presence and activities of all armed groups opposing the ‘pro-Gbagho
forces’ at the material time. The adjournment decision was appealed and
ultimately upheld by the Appeals Chamber.1"

With this case, some further key findings have been added to the
discussion of the contextual elements of crimes against humanity at the
ICC. The first issue concerns the Pre-Trial Chamber’s approach to con-
sider all ‘contextual’ incidents, regardless of whether they were charged,
to be, as a matter of law, part of the “facts and circumstances” of the case
within the meaning of Article 74(2), second sentence, of the Statute!™
thus subjecting them to the relevant evidentiary threshold.'’? This can be
interpreted as a consequence of the Appeals Chamber ruling in the Kenya
cases, in which that Chamber considered the contextual elements of
crimes against humanity to be part of the merits of the case, which by im-
plication, requires meeting the evidentiary threshold applicable at the re-
spective stage of the proceedings.!”® The dissenting Judge, on the other
hand, argued that only the four charged incidents needed to be proven as
the remaining 41 ‘contextual’ incidents are “neither contextual elements
nor underlying acts within the meaning of Article 7(1)(a) of the Statute.

170 Appeals Chamber, Judgment on the appeal of the Prosecutor against the decision of Pre-
Trial Chamber I of 3 June 2013 entitled “Decision adjourning the hearing on the confirma-
tion of charges pursuant to article 61(7)(c)(i) of the Rome Statute” (‘Gbagbo Adjournment
Appeal Decision’), 16 December 2013, 1ICC-02/11-01/11-572 (OA 5) (http://www.legal-
tools.org/doc/1bffda/).

“For example, the individual incidents alleged by the Prosecutor in support of her allega-
tion that there was an ‘attack directed against any civilian population’ are part of the facts
and circumstances for the purposes of Article 74(2) of the Statute and therefore must be
proved to the requisite threshold of ‘substantial grounds to believe’. This is especially so in
this case in which the Prosecutor identifies particular incidents that constitute the attack
against the civilian population. In other words, the incidents are ‘facts’ which ‘support the
[contextual] legal elements of the crime charged’”, see Gbagbo Adjourning Decision, para.
21, supra note 169.

“The standard by which the Chamber scrutinizes the evidence is the same for all factual
allegations, whether they pertain to the individual crimes charged, contextual elements of
the crimes or the criminal responsibility of the suspect”, see ibid., para. 19.

173 For example, Muthaura and Kenyatta Appeal Decision, paras. 33—36, see supra note 30.

171

172
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They are not facts underlying the elements of crimes against humanity but
[...] merely serve to prove, together with all available evidence, the at-
tack”.}"* The Appeals Chamber did not follow this differentiation as it did
not mirror the manner in which the context had been pleaded by the Pros-
ecutor throughout the confirmation process. Also the attempt to qualify
the ‘contextual’ incidents as “subsidiary facts” or alike was equally not
followed.*™ Indeed, the Appeals Judges confirmed the relevance of all 45
contextual incidents for establishing the attack, as originally argued by the
Prosecutor in the document containing the charges.'’®

The above classification of the contextual elements as part of the
‘facts and circumstances’ of the case has, naturally, significant conse-
quences for the pleading of facts and the ensuing evidentiary discussion.
Indeed, the presentation of a series of ‘contextual’ incidents begs the legit-
imate question of whether all incidents must be proven against the requi-
site applicable threshold, thereby imposing on the Prosecutor an exacting
investigative exercise. The Majority of Pre-Trial Chamber | acknowl-
edged this dilemma and explicated that in this particular case,

the Prosecutor must establish to the requisite threshold that a
sufficient number of incidents relevant to the establishment
of the alleged ‘attack’ took place. This is all the more so in
case none of the incidents, taken on their own, could estab-
lish the existence of such an ‘attack’ (emphasis added).*”

What follows from this statement is that only a sufficient number of
proven incidents, viewed as a whole, will demonstrate a ‘campaign or op-
eration’ against the civilian population. Indeed, this is in line with earlier
jurisprudence of the Court, insofar as the “attack” has always been
demonstrated by a series of events which have been subjected to the reg-

174 Pre-Trial Chamber I, Dissenting Opinion of Judge Silvia Fernandez de Gurmendi, ICC-
02/11-01/11-432-Anx-Corr, para. 41.

175 “The Appeals Chamber notes that [articles 67(1)(a) and 61(3) of the Statute, rule 121(3) of
the Rules and regulation 52 of the Regulations of the Court] do not distinguish between
‘material facts’ and ‘subsidiary facts’”, see Gbagbo Adjournment Appeal Decision, para.
37, supra note 170.

“The Appeals Chamber notes that the factual allegations in question describe a series of
separate events. Therefore, it is not immediately obvious that there is any distinction be-
tween the four Charged Incidents and the 41 Incidents in terms of their relevance to estab-
lishing an attack against a civilian population”, ibid., para. 46.

177 Gbagbo Adjourning Decision, para. 23, see supra note 169. This was later acknowledged
by the Gbagbo Adjournment Appeal Decision, para. 47, ibid.

176
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uisite threshold. This flexible approach also assists in not conflating the
context with the individual charged incidents. The Majority’s interest in
the ‘contextual’ incidents was perhaps also driven by the fact that, unlike
in previous cases, the “attack”, as portrayed by the Prosecutor, did not
involve a sequence of large-scale military operations like, for example, in
the Bashir case or assaults in the Kenya cases, which are in themselves
compound events of a certain intensity over a prolonged period of time.
Rather, as described in the Prosecutor’s document containing the charg-
es,'’® the incidents were smaller in scope!® and occurring at times of un-
rest and political turmoil with the involvement of a high number of differ-
ent actors affiliated with both conflict parties on the ground. Importantly,
in situations where several groups act on the ground, the question of at-
tributing the act of violence to the pertinent conflict party also becomes
crucial.

As regards the Chamber’s evidentiary expectations, the Majority
drew a distinction between those incidents that formed the charges and
those which were relevant for the context. It clarified:

[I]n order to be considered relevant as proof of the contextu-
al elements, the information needed may be less specific than
what is needed for the crimes charged but is still required to
be sufficiently probative and specific so as to support the ex-
istence of an ‘attack’ against a civilian population. The in-
formation needed must include, for example, details such as
the identity of the perpetrators, or at least information as to
the group they belonged to, as well as the identity of the vic-
tims, or at least information as to their real or perceived po-
litical, ethnic, religious or national allegiance(s).°

What can be distilled from these sentences is that the Chamber would ac-
cept less detailed information as long as it reveals in a generic fashion the
groups to which the perpetrators and the victims belonged. In other words,
not any violent act by whoever against whomever would suffice to evi-
dence the Prosecutor’s proposition that ‘pro-Gbagbo forces’ attacked ci-

178 Reference is made to the Prosecutor’s presentation of the ‘contextual’ incidents in the doc-
ument containing the charges, see 1CC-02/11-01/11-357-Anx1-Red, paras. 23—29, supra
note 155.

179 Apart from the charged incidents, the other incidents involved, e.g., only one, two or nine
victims. Other incidents involved “several” persons.

180 Ghagbo Adjourning Decision, para. 22, see supra note 169.
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vilians.’8! These allegations must be proven with evidence of sufficient
probative value. Which types of evidence this would necessitate is a mat-
ter to be determined by the Chambers, but should not go so far as to estab-
lish an obligation upon the Prosecutor to gather evidence that would meet
the standard of proving the incident as if it were charged.

Finally, some discussion arose as to whether the policy requirement
related to the “attack” or to the incidents which constitute the “attack”.
This was grounded in the Majority Judges’ statement that, on the basis of
the evidence at hand, the incidents as described made it difficult to discern
whether the “perpetrators acted pursuant to or in furtherance of a policy to
attack a civilian population”.*®? Indeed, the adjournment decision can be
read to establish that the “policy” be proven for each incident.® Howev-
er, the “policy” requirement in Article 7(2)(a) of the Statute relates to the
“attack” and may be inferred from an overall assessment of all underlying
incidents or assaults, taken together.!3* At the same time, however, one
cannot deny that if the overall “attack” is committed pursuant to or in fur-
therance of a “policy”, then the constituent elements of such an “attack”,
that is, a sufficient number of incidents, must be the expression of such a
“policy”. If none or only a few incidents are linked to the alleged “poli-
cy”, how could the inference be reasonably made that the overall “attack”
is pursuant to that “policy”’? This becomes even more crucial, in case sev-
eral groups are involved in an incident. For only those incidents can form
the basis of the “attack” which were committed by those perpetrators as-
sociated with the alleged “policy”. In other words, if two opposing con-
flict parties commit violent acts during a specific period of time in pursu-
ance of their respective policies, it would be illogical to take into account

181 “Moreover, many of these incidents are described in very summary fashion, making it
difficult for the Chamber to determine whether the perpetrators acted pursuant to or in fur-
therance of a policy to attack a civilian population as required by Article 7(2)(a) of the
Statute”, ibid., para. 36.

182 |bid.

18 |hid., paras. 36 and 44; Dissenting Opinion of Judge Silvia Fernandez de Gurmendi, ICC-
02/11-01/11-432-Anx-Corr, paras. 47—48.

184 See also paragraph 2 of the Introduction to Crimes Against Humanity in the Elements of
Crimes which reads, in the relevant part: “[T]he last element should not be interpreted as
requiring proof that the perpetrator had knowledge of all characteristics of the attack or the
precise details of the plan or policy of the State or organization”.
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the entirety of violent acts, regardless of whether the crimes were commit-
ted by one side or the other.1%

The Prosecutor considered the Chamber’s request and reverted to
the Chamber after having conducted further investigation. It is worth not-
ing that in the amended document containing the charges, the Prosecutor
sought to prove the existence of the “attack™ on the basis of 39 incidents
in Abidjan, including the four charged incidents, and added further infor-
mation. % The pre-trial phase concluded with the confirmation of the
charges against Laurent Gbagbo.'®" It seems that the initial evidentiary
difficulties in the Prosecutor’s case record were resolved eventually to the
satisfaction of the Majority of the Chamber.!8®

3.5.3. The Katanga Case: A New Attempt to Define the “Organiza-
tion”

The last case study of this overview is the 7 March 2014 Katanga judg-
ment of Trial Chamber 11*® which is discussed only with respect to two

185 A different appreciation was proposed by the amici curiae in this case who cited the fol-
lowing comparison: “One can be convinced of a ‘forest’ without evidence of the nature
and location of particular ‘trees’”, see Amicus Curiaec Observations of Professors Robin-
son, deGuzman, Jalloh and Cryer, 9 October 2013, ICC-02/11-01/11-534, para. 42
(http://lwww.legal-tools.org/doc/16ef11/). However, as explained above, the existence of a
“forest” as such is not at stake as the ‘forest’ in a conflict situation involving several actors
is always further specified. What needs to be proven is that the ‘forest’ consisted predomi-
nantly of, e.g., oak trees. Only if a sufficient number of oak trees are identifiable, can the
“forest’ be overall assessed as an ‘oak forest’.

186 Office of the Prosecutor, Document amendé de notification des charges, 13 January 2014,
ICC-02/11-01/11-592-Anx1, para. 56 (http://www.legal-tools.org/doc/11fec9/).

187 Ghagbo Confirmation of Charges, see supra note 18.

188 Judge van den Wyngaert dissented from the Majority decision but expressed disagreement
with regard to the Majority’s findings regarding the individual criminal responsibility of
Laurent Gbagbo, see Dissenting Opinion of Judge van den Wyngaert, annexed to Pre-Trial
Chamber I, Decision on the confirmation of charges against Laurent Gbagbo, 12 June
2014, ICC-02/11-01/11-656-Anx (http://www.legal-tools.org/doc/f715a5/). With regard to
the ‘contextual’ incidents, she confirmed that “[t]he several incidents supporting the
crimes against humanity allegation are now better supported by evidence” but indicated
that “the previously identified problem regarding reliance upon anonymous hearsay re-
mains”, see ibid., para. 2.

189 On 7 March 2014, Germain Katanga was convicted by a Majority of two Judges of Trial
Chamber 1l to 12 years imprisonment for having contributed “in any other way” to the
crime of murder as crime against humanity and war crimes in the context of the attack on
Bogoro village. He was acquitted of the charges involving rape and sexual slavery as
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issues concerning the context of crimes against humanity.*® In general,
the Majority of Trial Chamber followed by and large the Court’s jurispru-
dence in the early cases. One detail that catches the reader’s attention is
the Trial Chamber’s factual analysis in relation to the “attack”. Unlike
Pre-Trial Chamber I, which, as set out above, assumed the existence of a
‘widespread attack’ consisting of many operations, including the Bogoro
attack, throughout the region of Ituri in the period end of 2002 to mid-
2003, the Trial Chamber reduced its factual examination of the “attack” to
the 24 February 2003 Bogoro event only.*! In so doing, the Trial Cham-
ber accepted the Prosecutor’s proposition that the charged incident, the
Bogoro attack, alone would suffice to establish the overall “attack”.'%?
However, it did not go so far as to qualify the Bogoro attack as “wide-
spread”, but confirmed its “systematic” nature.'®® There is no impediment
in law to rely on a single incident for the establishment of a “widespread
or systematic attack” and, consequently, the Prosecutor may present the
charged incident as actually constituting the “attack”. But the single-day
attack against Bogoro village also demonstrates that the threshold of Arti-
cle 7(1) of the Statute is not as stringent as some may fear. In fact, the
Court’s authority to intervene in numerous situations may not be limited
so much by the legal requirements of Article 7 of the Statute but it will be
defined by the Prosecutor’s exercise of prosecutorial discretion in the se-
lection of events to be investigated which must be fair and transparent,
lest it raises criticism.

But, the more noteworthy contribution of the Judges to the ongoing
discussion on crimes against humanity at the Court was its attempt to de-
lineate afresh in legal terms the contours of the “organization” within the

crimes against humanity and war crimes as well as the use of children under the age of 15
years to participate actively in hostilities as a war crime.

190 Katanga Judgment, see supra note 17; Minority Opinion of Judge Christine van den
Wyngaert, 7 March 2014, 1CC-01/04-01/07-3436-AnxI (http://www.legal-tools.org/doc/
9b0c61/); Concurring opinion of Judges Fatoumata Diarra and Bruno Cotte, 7 March 2014,
1CC-01/04-01/07-3436-AnxIl (http://www.legal-tools.org/doc/c815e4/). For a comprehen-
sive analysis of the judgment, see Carsten Stahn, “Justice Delivered or Justice Denied?
The Legacy of the Katanga Judgment”, in Journal of International Criminal Justice, 2014,
vol. 12, pp. 809-834.

191 |bid., Katanga Judgment, para. 1133 et seq. However it took other attacks into considera-
tion to infer, e.g., the “policy”, or the pattern of violence, see ibid., paras. 1151 and 1154.

192 |hid., para. 1128.

193 Ibid., paras. 1157—1162.
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meaning of Article 7(2)(a) of the Statute. This was done, despite the fact
that the qualification of the respective organized armed group FRPI as an
“organization” did not risk to be viewed differently — from a legal point of
view — given the Court’s long-standing jurisprudence in relation to simi-
larly structured organizations. *** Nevertheless, the Majority of Trial
Chamber 11 undertook to further the discussion by integrating into their
exegesis of the law the controversy that arose within Pre-Trial Chamber Il
in the context of the Kenya situation and by proposing a definition of their
own. They clearly reject the requirement that the non-State actors possess
‘quasi-State’ structures or even a hierarchical set-up.'® Their suggestion
for an alternative definition is as follows:

On peut ainsi se demander si le fait que I’organisation Soit

normativement rattachée a 1’existence d’une attaque, au sens

de I’article 7-2-a, est de nature a influer sur la définition des

caractéristiques qu’elle doit présenter. Pour la Chambre, le

rattachement du terme organisation a I’existence méme de

I’attaque, et non pas au caractére systématique ou généralisé

de celle-ci, suppose que 1’organisation dispose de ressources,

de moyens et de capacités suffisantes pour permettre la réali-

sation de la ligne de conduite ou de I’opération impliquant la

commission multiple d’actes visés a 1’article 7-2-a du Statut.

11 suffit donc qu’elle soit dotée d’un ensemble de structures

ou de mécanismes, quels qu’ils soient, suffisamment effica-

ces pour assurer la coordination nécessaire a la réalisation

d’une attaque dirigée contre une population civile. Ainsi,

194 As a side, it is noted that the Prosecutor, in the latest Article 53(1) Report concerning the
opening of the investigation in the Central African Republic Il, assessed that the Séléka
movement, an organized armed group within the meaning of Article 8 of the Statute, also
satisfies the criteria of an “organization” within the meaning of Article 7 of the Statute:

A responsible command, hierarchical structure, and the group’s capa-
bility to coordinate and carry out a widespread and systematic attack,
described above in the discussion of Séléka as an organized armed
group for purposes of article 8 of the Statute, also satisfy many of the
criteria mentioned above for establishing Séléka as an organization for
the purposes of Article 7. The Pre-Trial Chambers have also identified
a group’s control over territory of a State as a factor that may assist in
the determination of whether a group qualifies an organization within
the meaning of Article 7(2)(a) of the Statute. In this regard it is notable
that Séléka was already in control of almost half of the territory of the
CAR by December 2012 [...] (footnotes omitted).

See Office of the Prosecutor, Article 53(1) Report, 24 September 2014.
195 Katanga Judgment, paras. 1120 and 1122, see supra note 17.
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comme cela a été indiqué précédemment, 1’organisation con-
cernée doit disposer des moyens suffisants pour favoriser ou
encourager I’attaque sans qu’il y ait lieu d’exiger plus. En ef-
fet, il est loin d’étre exclu, tout particulierement dans le con-
texte des guerres asymétriques d’aujourd’hui, qu’'une attaque
dirigée contre une population civile puisse étre aussi le fait
d’une entité privée regroupant un ensemble de personnes
poursuivant 1’objectif d’attaquer une population civile, en
d’autres termes d’un groupe ne disposant pas obliga-
toirement d’une structure élaborée, susceptible d’étre quali-
fiée de quasi-étatique.

Le fait que I’attaque doive par ailleurs étre qualifiée de gé-
néralisée ou de systématique ne signifie pas, pour autant, que
I’organisation qui la favorise ou I’encourage soit structurée
d’une maniére telle qu’elle présente les mémes caracté-
ristiques que celles d’un Etat. Pour la Chambre, ce qui
compte avant tout ce sont, une nouvelle fois, les capacités
d’action, de concertation et de coordination, autant
d’éléments essentiels a ses yeux pour définir une organisa-
tion qui, en raison méme des moyens et des ressources dont
elle dispose comme de 1’adhésion qu’elle suscite, per-
mettront la réalisation de I’attaque.'%

The Trial Chamber approaches the determination of “organization”
from two angles. On the one hand, it gives weight to the placement of the
“organization” in Article 7(2)(a) of the Statute, linking it to the existence
of the “attack”, but not to its qualification as “widespread” or “systemat-
ic”. Mindful of the negotiation history of Article 7 of the Statute, this may
be interpreted as the Chamber’s intention not to subject the “organization”
to an overly stringent test as the determination of the “attack was to be
analysed against a lower threshold than the determination of its qualifiers.
On the other hand, associating the “organization” with the “attack” rather
than the ‘basic human values’ test proposed by Pre-Trial Chamber II, the
Trial Judges gave the impression to assess the quality of the “organiza-
tion” against a higher threshold. When it comes to the description of the
entity’s features, the Judges proposed some generic criteria it would look
into, such as the organization’s capacities for action, mutual agreement
and co-ordination as well as its membership and the means and resources

196 Ihid., paras. 1119—1120.
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at its disposal.’®” Those factors are even less defined and stringent than
those proposed by Pre-Trial Chamber I1. In the end, this all-inclusive con-
ception of the “organization” does not draw any contours and allows all
kinds of “organizations” to come under the purview of the Statute. Be that
as it may, the facts of the case clearly exceeded the generic test of the
Chamber, as the Ngiti militia, also called FRPI, constituted in the view of
the Chamber an organized armed group under humanitarian law.%

3.6. Conclusions

This chapter presented a selection of issues concerning the interpretation
and application of the contextual elements of crimes against humanity un-
der Article 7 of the ICC Statute and the manner in which they have been
addressed jurisprudentially. As the case law of the ICC suggests, the
Court has yet to dissect some of the legal components of the context,
weed out ambiguities, and provide its understanding on their interrelation.
This is essential for the Court’s future success in prosecuting those who
bear the greatest responsibility for having committed crimes against hu-
manity.

Despite the jurisprudential legacy of other international(ised) crimi-
nal tribunals, the Court still struggles over concretizing certain notions
which are essential components of the contextual definition of crimes
against humanity. For example, does the component of “course of con-
duct” already presuppose a certain linkage of the acts, as implied in the
Mbarushimana case? If so, what is the difference between “course of
conduct” and the “policy”? Does the determination of “organization”
within the meaning of Article 7 of the ICC Statute require the fulfilment
of some minimum conditions or shall it remain a concept to be affirmed
only on a case-by-case basis? The early cases, such as the Bemba case and
the Katanga/Ngudjolo case, the Kenya debate and Trial Chamber II’s
views in the Katanga judgment display three different perceptions on this
point. What are the criteria according to which a “policy” is attributed to

197 The Chambers argumentation to link the “organization” only with the “attack” within the
meaning of Article 7(2)(a) of the Statute appears therefore, at first, peculiar as the “attack”,
which the “organization” co-ordinates, in the end must be either “widespread” or “system-
atic” within the meaning of Article 7(1) of the Statute. Inevitably, this may have conse-
quences on the capacities, resources, means and membership of such an “organization”. It
also shows the interrelation of the components contained in Articles 7(1) and 7(2)(a) of the
Statute which cannot be viewed in isolation.

198 Katanga Judgment, paras. 1139—1141, see supra note 17.
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the entity devising and implementing it? What is the meaning of and the
interrelation between “policy” and “systematic”? Is it simply a matter of
different thresholds or do they carry a different meaning? When can a
Chamber infer from the existence of a recurrent pattern of behaviour the
existence of a “policy” and when is this inference no longer sufficient?
The Bemba and Bashir cases, on the one hand, and the Mbarushimana
and Mudacumura cases, on the other hand, follow a different approach in
their pertinent analysis of the facts.

But the discussion over the contextual elements of crimes against
humanity involves more than delineating the individual boundaries of
each component. The different components should not be assessed in iso-
lation but must be appraised as components of an ensemble. Retaining a
relatively low threshold for one or more components will inevitably have
consequences for the entire construction of Article 7 of the Statute. At the
same time, raising the bar too high has the potential of narrowing down
the applicability of said provision. Where to strike the balance? The Court
seems to favour a more elastic, inclusive interpretation of the law. Any
fears that Article 7 of the Statute was framed too restrictively are un-
founded. Indeed, the Court’s approach is defendable as long as a demarca-
tion line between crimes against humanity and ordinary crimes can be
discerned. Another very important aspect pertains to the application of the
law to the facts which must be sound and transparent. When assessing the
facts of a case, due regard must also be paid to the historical, political and
social circumstances existing at the time. The legal appreciation of the
facts must correspond as much as possible to ‘reality’ on the ground.

Those who will apply Article 3 of the Proposed Convention will not
be spared of the above questions. Indeed, unlike the ICC Statute, the Con-
vention, if entered into force, will be interpreted and applied by a plethora
of national judges, prosecutors, and counsel all around the world who may
have a different understanding of the law and the raison d’étre of crimes
against humanity. Legal certainty about the concept as such and the dif-
ferent components of the definition will assist in the creation of a world-
wide understanding of crimes against humanity and avoid, it is hoped,
disputes over borderline cases. Any boundaries to the concept of crimes
against humanity must stem from the law; the authority of national courts
to intervene in a particular situation must be limited by the legal require-
ments of the definition. A supplementary text to the Convention, such as
the Elements of Crimes to the ICC Statute, could be a tool to achieve such
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clarity. But, most importantly, appropriate guidance could be found in the
jurisprudence of the ICC which, it is hoped, will gradually grow and put
the concept on a robust fundament.
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4.1. Overview of the Chapter

A centrally important and influential feature of the Draft Convention will,
obviously, be its definition of crimes against humanity. For reasons that
will be canvassed below, it is most likely that the Draft Convention will
use the definition from Article 7 of the Rome Statute. There are however
significant legitimate concerns about aspects of Article 7, most particular-
ly the “policy element’. Accordingly, it is highly desirable that the com-
mentary to the Draft Convention mitigate the concerns by explaining
some key terms in accordance with pertinent authorities. This chapter
proposes some such clarifying commentary.

The Article 7 definition features the now-iconic contextual element
of a ‘widespread or systematic attack directed against a civilian popula-
tion’. The definition of ‘attack’, in Article 7(2)(a), requires a ‘State or or-
ganizational policy’. This raises legitimate questions about the relation-
ship between ‘policy’ and ‘systematic’, whether they are duplicative, and
whether the policy element will complicate and restrict crimes against
humanity prosecutions. This chapter will look both at the logical structure
of Article 7 and at past authorities to show that ‘policy’ is, and must be,
different from and less demanding than ‘systematic’. The authorities will
show some of the concrete ways in which ‘policy’ is more modest.

Associate Professor, Queen’s University, Faculty of Law. This research was facilitated by
a research grant from the Social Sciences and Humanities Research Council of Canada as
well as the Antonio Cassese Prize for International Criminal Law Studies. | am grateful for
the very helpful assistance of Gillian MacNeil. This chapter draws at points on a related
chapter, Darryl Robinson, “Crimes Against Humanity: A Better Policy on ‘Policy’”, in
Carsten Stahn (ed.), The Law and Practice of the International Criminal Court, Oxford
University Press, Oxford, 2015. That chapter raises concerns about trends in some early
ICC cases — and notes the better trajectory of later cases — whereas this chapter proposes
commentary for the Draft Convention on crimes against humanity.
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The proposed commentary draws on national jurisprudence and
other authorities, showing that the policy element is an in limine filter
screening out situations of unconnected ordinary crimes. It should not be
elevated to a major barrier to legitimate prosecutions. Such commentary
would be valuable not only in relation to the Draft Convention, but also
for customary law, by showing the consistency of authorities in support of
a workable definition.

4.2. Introduction

The Draft Convention is a welcome initiative for many reasons. War
crimes and genocide are subjects of treaty obligations, whereas the third
core crime — crimes against humanity — lacks the same clarity of enforce-
ment obligations. This is particularly regrettable given that crimes against
humanity are of the greatest contemporary relevance (as they do not re-
quire armed conflict or special genocidal intent). A convention would re-
move ambiguities about the obligation to prosecute and about jurisdic-
tional rules. It would ‘tighten the net’ by creating and strengthening a
network of co-operation and prevention. Given that governmental authori-
ties have accepted strong obligations in relation to financial crimes, it
would be ironic and unacceptable that we do not establish similar obliga-
tions in relation to, for example, the extermination of hundreds of human
beings. A convention would complement the ICC Statute system by em-
phasizing the °horizontal’ obligations of States to respond to crimes
against humanity and to assist each other in doing so. And most elusively
but perhaps most importantly, it could help instill a sense of responsibility
to prevent, in the same vein as U.N. Member States recognize in connec-
tion with crimes of genocide.

The definition of crimes against humanity has been a matter of great
uncertainty and fluctuation, largely because there has not yet been a gen-
eral convention on crimes against humanity. Since the 1990s, there has
been a convergence around the notion of a ‘widespread or systematic at-
tack directed against any civilian population’. But instruments still differ
in subtle ways. For example, the Statute of the International Criminal Tri-
bunal for the former Yugoslavia (‘ICTY”), adopted in 1993, requires the
presence of armed conflict. The Statute of the International Criminal Tri-
bunal for Rwanda (‘ICTR’), adopted in 1994, drops the requirement of
armed conflict but requires discriminatory motive. The ICC Statute,
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adopted in 1998, drops both the requirement of armed conflict and of dis-
criminatory motive, but it requires a “State or organizational policy”.

The most plausible options for the Draft Convention are either to
adhere to the ICC Statute definition or to advance a new definition. Both
options have advantages and disadvantages. The advantage of a new defi-
nition is that it would allow international lawyers to remove or rewrite the
aspects of Article 7 that they regard as the most problematic. The most
frequently-mentioned candidate for rewriting is the ‘policy element’,
which is seen by many scholars and jurists as an unnecessary impediment
to prosecution. Some lawyers would also seek to make other changes,
such as removing the term ‘civilian’, in order to include crimes against
combatants, or remove the requirement of awareness of the surrounding
context.

At this time, the arguments for crafting a new definition are widely
seen to be outweighed by the benefits of using the established definition
in Article 7. First, to re-open and re-negotiate the definition would take an
indeterminate amount of time and would have unforeseeable results. In-
deed, a definition negotiated in the current international climate may be
more restrictive, rather than more progressive, which is contrary to the
aim of most of those who might prefer a new definition. Second, the ICC
Statute definition was developed by States with broad participation, and
thus is familiar to them and more likely to be accepted by them. Third,
many States have already incorporated the ICC Statute definition into na-
tional laws; adhering to that definition thus simplifies implementation of
the new convention. Fourth, to introduce another definition would in-
crease the problems of fragmention. It is desirable to avoid the complica-
tion of having one definition for some obligations and another definition
for other obligations. Fifth, Article 7 is already regarded in some authori-
ties as having the status of customary international law.* Accordingly, it

1 See examples cited in Leila Sadat, “Crimes Against Humanity in the Modern Age”, in

American Journal of International Law, 2013, vol. 107, no. 2, p. 373. For other examples,
see England and Wales Court of Appeal (Civil Division), SK (Zimbabwe) v. Secretary of
State for the Home Department, [2012] EWCA Civ 807, [2012] 2 Cr App R 28, Judgment,
19 June 2012; European Court of Human Rights (Grand Chamber), Case of Streletz, Kess-
ler and Krenz v. Germany, Judgment, 22 March 2001, Application nos. 34044/96,
35532/97 and 44801/98, ECHR 2001-11, p. 409, concurring opinion of Judge Loucaides, p.
453; International Criminal Court (Trial Chamber I1), Prosecutor v. Germain Katanga,
Jugement Rendu en Application de I’Article 74 du Statut, 7 March 2014, 1CC-01/04-
01/07-3436, para. 1100 (‘Katanga Judgment’).
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seems highly likely that the Draft Convention will simply use the Article
7 definition.

Adopting the Article 7 definition does not mean however that the
legitimate and widely shared concerns about the policy element should be
neglected. On the contrary, the concerns about the definition should be
addressed in accompanying commentary. This approach reaps the benefits
of using the established definition while also seizing the opportunity to
mitigate the main concerns. There are at least four advantages to this ap-
proach. First, commentary can facilitate acceptance by those who are con-
cerned about the dangers of mis-interpretation or over-extension of the
policy element. Second, the commentary can facilitate prosecution and
make the convention more effective, by demonstrating how the policy
element has been understood and applied. Third, by drawing on national
and international authorities, many of which are not well known, the
commentary can help show that there is considerable harmony in the dif-
ferent authorities, and thus reduce the current fragmentation in the law.
Fourth, as International Law Commission (‘ILC’) commentary is often
used to aid in interpretation and as a guide to customary law, it will be of
assistance not only in relation to the convention but also for national and
international courts applying crimes against humanity law for any reason.

This chapter will focus only on contextual elements, and in particu-
lar, the policy element. There are other aspects of the definition that could
arguably benefit from clarification. For example, in my view, it would be
desirable to clarify that the term ‘civilian’ includes all persons no longer
taking part in hostilities.? Others might want to clarify the term ‘organiza-

2 The ICTY has interpreted ‘civilian’ as having the same meaning as in Article 50 of Addi-
tional Protocol I, and thus as excluding prisoners of war and persons hors de combat.
There are reasons to doubt this transplant from the detailed international humanitarian le-
gal regime of the Geneva Conventions. The ICTY approach means, e.g., that large-scale
torture of prisoners of war would not constitute a crime against humanity. This departs
from important international case law. Arguably, ‘civilian’ should be given its previous
and broader meaning of any person no longer participating in hostilities, since the purpose
of the term is to exclude lawful attacks on military objectives. The ICTY relied on the
principle of distinction, but the principle of distinction would also prohibit the massacre of
prisoners of war. For discussion see Robert Cryer et al., An Introduction to International
Criminal Law and Procedure, Cambridge University Press, Cambridge, 2014, pp.
240-242. Arguably it would also be desirable to recall the proposition that in peacetime,
all persons are “civilians’.
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tion’.® However, it could well be argued that these matters are best left to
jurisprudence. Commentary should be parsimonious. Accordingly, the
proposed commentary will focus on the policy element, because (1) it is
the element which has raised the most concerns, (2) it is the most fre-
quently misunderstood, and (3) it is the subject of quite consistent yet lit-
tle-noticed jurisprudence. Thus, it is the issue for which it is most benefi-
cial to highlight and draw attention to the authorities.

This chapter will: touch lightly on the issue of the customary law
status of the policy element (primarily to explain that the proposed com-
mentary is apt regardless of one’s view on that question) (Section 4.3.);
examine the problem with the policy element and the desirability of
commentary (4.4.); and then explain the proposed comments along with
their supporting authorities (4.5.). The proposed comments are that:

e The term ‘policy’ is not equivalent to the term ‘systematic’. ‘Policy’
does not necessarily require deliberate planning, direction or or-
chestration; it requires only that some State or organization must
have at least encouraged the attack, either actively or passively.

e The purpose of the policy element is to screen out ‘ordinary crime’,
that is, acts of individuals on their own unconnected criminal initia-
tives.

e A policy need not be expressly stated or formalized, and need not
involve the highest levels of a State or organization. A policy may
be implicit. The existence of a policy can be inferred from the man-
ner in which the acts occur. In particular, it can be inferred from the
implausibility of coincidental occurrence.

e While a policy will typically be manifested by the actions of a State
or organization, it may also be manifested by a deliberate failure to
act which is consciously aimed at encouraging an attack.

8 There is currently a debate about the meaning of ‘organization’, and whether the organiza-
tion must be ‘State-like’ or whether it more broadly encompasses non-State organizations
with capacity to inflict harm. ICC jurisprudence is converging on the latter view. Both
views have merit, although I also incline to the latter view. It is possible that better and
more refined tests for ‘organization’ are yet to be discovered, and thus | would not seek to
entrench any test at this point.
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4.3. Differing Plausible Views on Customary Status

The customary law status of the policy element is hotly debated and cred-
ible arguments are available on all sides. Scholarly opinion as to the cus-
tomary status of the element has gone through cycles. Prior to the 1990s,
the comparatively few scholars interested in crimes against humanity
seemed to regard policy as a requirement.* In the 1990s, as the element
was recognized in the Tadi¢ decision and the Rome Statute, popular
scholarly opinion moved quite decisively against the element.> More re-
cently, there has been a resurgence, with scholars such as Luban, Schabas,
Kress, Ambos and Wirth arguing that the element has support in prece-
dents and is conceptually important.® At this time, it is difficult to ascer-
tain which is the minority and majority view.

For the purposes of this chapter, it is not necessary to resolve the
customary law question. This chapter starts from the premise that the
Rome Statute definition will likely be used in the Draft Convention, and
asks what commentary should be included to ameliorate concerns about
the policy element.

Nonetheless, | must at least lightly touch on the question, because
some readers may feel that the policy element is so clearly against cus-

4 Joseph Keenan and Brendan Brown, Crimes Against International Law, Public Affairs
Press, Washington, 1950; M. Cherif Bassiouni, Crimes Against Humanity in International
Law, Martinus Nijhoff Publishers, Dordrecht, 1992.

Margaret McAuliffe deGuzman, “The Road From Rome: The Developing Law of Crimes

Against Humanity”, in Human Rights Quarterly, 2000, vol. 22, no. 2, p. 335; Phyllis

Hwang, “Defining Crimes Against Humanity in the ICC Statute of the International Crim-

inal Court”, in Fordham International Law Journal, 1998, vol. 22, no. 2, p. 457; Guénaél

Mettraux, “Crimes Against Humanity in the Jurisprudence of the International Criminal

Tribunals for the Former Yugoslavia and Rwanda”, in Harvard International Law Journal,

2002, vol, 43, no. 1, p. 237.

6 See, e.g., Claus KreB, “On the Outer Limits of Crimes Against Humanity: The Concept of
Organization Within the Policy Requirement: Some Reflections on the March 2010 ICC
Kenya Decision”, in Leiden Journal of International Law, 2010, vol. 23, no. 4, p. 855;
William Schabas, “State Policy as an Element of International Crimes”, in Journal of
Criminal Law and Criminology, 2008, vol. 98, no. 3, p. 953; M. Cherif Bassiouni, “Revis-
iting the Architecture of Crimes Against Humanity: Almost a Century in the Making, with
Gaps and Ambiguities Remaining — The Need for a Specialized Convention”, in Leila Na-
dya Sadat (ed.), Forging a Convention for Crimes against Humanity, Cambridge Universi-
ty Press, 2011, p. 43; Kai Ambos and Steffen Wirth, “The Current Law of Crimes Against
Humanity”, in Criminal Law Forum, 2002, vol. 13, no. 1, p. 1; David Luban, “A Theory of
Crimes Against Humanity”, in Yale Journal of International Law, 2004, vol. 29, no. 1, p.
85.
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tomary law that the decision to use Article 7 will seem incomprehensible.
In particular, 1 must briefly address the ICTY Kunarac case, because
many scholars and jurists regard that case as determinative of the custom-
ary law question. In Kunarac, the ICTY Appeals Chamber declared rather
categorically that there is “nothing” in customary law that required a poli-
cy element and an “overwhelming” case against it.” An assertion by the
ICTY Appeals Chamber is always entitled to great weight as an indicator
of custom. | would however advocate some caution in this instance. As
many scholars have noted, that assertion appeared only in a thinly-
reasoned footnote; the authorities it cited are actually either silent on or
indeed contrary to the Chamber’s assertion; and many authorities in fa-
vour of the policy element are simply ignored.® Furthermore, there is
more to customary law than just ICTY/ICTR jurisprudence. For example,
the Rome Statute, reflecting a simultaneous statement of a great many
States purporting to reflect customary law, is also entitled to some
weight.® There is also a long tradition of national and international case
and other expert bodies that must be taken into account.®

7 International Criminal Tribunal for the former Yugoslavia (Appeals Chamber), Prosecutor
v. Kunarac et al., Judgment, 12 June 2002, 1T-96-23 and 1T-96-23/1-A, para. 98. The rea-
soning of the Chamber is almost identical to that in Mettraux, 2002, pp. 270—282, see su-
pra note 5.

For scholarly commentary critical of the Chamber’s claims about the past authorities, see
Schabas, 2008, see supra note 6; Kref3, 2010, pp. 870—871, see supra note 6; Bassiouni,
2011, p. xxxiii, see supra note 6 (describing it as a “gross misStatement of precedent”);
Charles Jalloh, “What Makes A Crime Against Humanity A Crime Against Humanity”, in
American University International Law Review, 2013, vol. 28, no. 2, pp. 397-340; Matt
Halling, “Push the Envelope — Watch It Bend: Removing the Policy Element and Extend-
ing Crimes Against Humanity”, in Leiden Journal of International Law, 2010, vol. 23, no.
4, pp. 829-831.

Richard Baxter, “Multilateral Treaties as Evidence of Customary International Law”, in
British Yearbook of International Law, 1965, vol. 41, p. 275.

I review some of the authorities in Darryl Robinson, “Crimes Against Humanity: Reflec-
tions on State Sovereignty, Legal Precision and the Dictates of the Public Conscience”, in
Lattanzi and Schabas (eds.), Essays on the ICC Statute of the International Criminal
Court, Volume |, il Sirente, Fagnano Alto, 1999, pp. 152-164. Some relevant cases in-
clude: Nuremberg Military Tribunal, United States v. Brandt et al. (the Medical Case),
Judgment, 19 August 1947, 2 Trials of War Criminals Before the Nuernberg Military Tri-
bunals Under Control Council Law No. 10, p. 181 (crimes must be “ordered, sanctioned or
approved”); Nuremberg Military Tribunal, United States v. Altstétter et al. (the Justice Tri-
al), Judgment, 3 Trials of War Criminals Before the Nuernberg Military Tribunals Under
Control Council Law No. 10, p. 982 (“organized or approved”); Dutch Court of Cassation,
Public Prosecutor v. Menten, (1987), International Law Reports, vol. 75, Judgment, 13
January 1981 pp. 362—363 (“concept of crimes against humanity requires [...] consciously

10
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My own view is that, given the paucity, inconsistency and frequent
vagueness of previous authorities, a fair observer will not find the authori-
ties at this time decisively conclusive one way or the other. Many national
cases, international cases, and other expert bodies indicate that a policy is
needed, and many do not. Looking at this pattern of sparse authorities, a
capable jurist could plausibly highlight those passages that seem to re-
quire a policy, or those passages that seem not to. Speaking for myself, |
incline to the view that the element is custom. For me, given the indeter-
minacy of the ‘ascending’ analysis (the sources), what tilts the balance in
favour is the conceptual, ‘descending’ analysis, that is, that the element is
valuable for the coherence of the concept, as discussed in section 4.5.2.

However, you do not need to agree with me on the custom question
for the purposes of this chapter. For example, you might be agnostic and
agree that the case against the policy element is not so overwhelming as to
warrant the disadvantages of re-opening and re-negotiating the definition,
risking support, and increasing the fragmentation of the law. Alternative-
ly, you may be firmly convinced that the element is not custom and that it
is a legislative imposition. In that case, the fact remains that the element
appears in the ICC Statute, in the national legislation of many countries,
and will likely appear in the Draft Convention, and thus must be interpret-
ed. Thus, you should be all the more supportive of clarifications intended
to prevent the element from being interpreted as a major obstacle. Accord-
ingly, regardless of our respective positions on the customary law ques-
tion, we have an overlapping interest in commentary to clarify the ele-
ment.

pursued policy”); Supreme Court of Canada, R. v. Finta, [1994] 1 S.C.R. 701, Judgment,
24 March 1994, p. 814 (“what distinguishes a crime against humanity from any other crim-
inal offence [...] is [...] pursuance of a policy”); High Court of Australia, Polyukhovich v.
Commonwealth (“War Crimes Act case”), [1991] HCA 32; (1991) 172 CLR 501, Judg-
ment, 14 August 1991, para. 53 (exclude “isolated acts [...] unconnected with a larger de-
sign”); as well as expert bodies, such as Commission of Experts for Yugoslavia, Final Re-
port of the Commission of Experts Established Pursuant to Security Council Resolution
780 (1992), United Nations, 1994, para. 84 (“must be part of a policy”); Commission of
Experts for Rwanda, Final Report of the Commission of Experts established pursuant to
Security Council Resolution 935 (1994), United Nations, 1994, para. 135 (“official poli-
cy”); Gay J. McDougall, Contemporary Forms of Slavery: Systematic Rape, Sexual Slav-
ery and Slavery-like Practices During Armed Conflict; Final Report submitted by Ms. Gay
J. McDougall, Special Rapporteur, United Nations, 1998, para. 39 (“policy, plan or de-

sign”).
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4.4. The Problem With ‘Policy’ and the Desirability of Commentary

A recurring and persistent problem with ‘policy’ is that one of the best-
known connotations of the term implies something highly formal and of-
ficial. In this connotation, it conveys something adopted at a high level,
such as by a Cabinet or board of directors, and then promulgated to lower
levels. In this sense, the word implies something more than mere orders or
deliberately turning a blind eye to crimes: it suggests something special,
momentous, deliberate and sanctified, more akin to a manifesto, pro-
gramme or platform. However, that is not the only ordinary meaning of
the term. Indeed, the “chief living sense” of the term simply connotes “a
course of action adopted as expedient”.!! It is something the State or or-
ganization is deliberately doing — or encouraging others to do.

Among the understandable concerns raised about the policy element
are that it might get interpreted to require direct proof of internal machina-
tions and secret plans, or that it might be equated with ‘systematic’, con-
tradicting the disjunctiveness of the threshold test. All of these concerns
are legitimate. Indeed, the dangers have even come to pass in some par-
ticular decisions (see sections 4.5.1 and 4.5.3 below).

The concerns can be resolved if the policy element is interpreted in
accordance with the national and international authorities, including those
on which it was based. The problem, however, is that many of those au-
thorities — including national cases and international expert bodies — are
not well known. Thus, the very real risk is that judges, at the ICC or in
national courts, will inject their own assumptions and reactions to the
word ‘policy’, and thereby inadvertently create new and onerous require-
ments. Thus commentary drawing attention to the often overlooked but
highly informative web of authorities on the modest role of the policy el-
ement can help to maintain the consistency and effectiveness of the law.

As I will strive to demonstrate below, the term ‘policy’ is a juridical
term of art, adopted from Tadi¢ and other sources. Its modest purpose is
to screen out ‘ordinary crime’, that is, unconnected crimes committed by
diverse individuals acting on their own separate criminal initiatives. The
element does this by making explicit the logical corollary of excluding

1 Oxford English Dictionary, vol. XIlI, Oxford University Press, Oxford, 1989, p. 27. The
Katanga Judgment of the ICC helpfully refers as well to the ordinary meaning in French
dictionaries; such as “maniére concertée de conduire une affaire”. Katanga Judgment, pa-
ra. 1108, see supra note 1.

FICHL Publication Series No. 18 (2014) — page 111



On the Proposed Crimes Against Humanity Convention

unprompted individual crimes: to wit, they must be directed or encour-
aged by something other than isolated individuals, that is, a State or or-
ganization. It delineates the minimum required degree of ‘collectivity’, so
that the acts can be described in the aggregate as an ‘attack’.

Four important features of the policy element, which have been
consistently emphasized in the jurisprudence, help to underscore and
serve this modest purpose. | will expand on these features below. First,
the term ‘policy’ is not used in a bureaucratic sense: a policy need not be
formalized, need not be stated expressly, and need not be defined precise-
ly.*2 In other words, it may be implicit. Second, a policy need not impli-
cate the highest levels of a State or organization, although it does require
more than the acts of one or two agents acting against instructions.*?
Third, a policy may be manifested by State or organizational action or by
deliberate inaction to encourage crimes where a State or organization has
a duty to intervene.* Fourth, and most importantly, a policy may be in-
ferred from the manner in which the acts occur. It is satisfied by showing
the improbability that the acts were a random, coincidental occurrence.®®
These four features are mutually connected and consistent with the pur-
pose of excluding ordinary random crime. Numerous scholars have noted
these features of the policy element.'® Some of the jurisprudence will be
reviewed below.

12 See below, section 4.5.3, for authorities.

13 See, e.g., International Criminal Tribunal for the former Yugoslavia (Trial Chamber),
Prosecutor v. Dragan Nikoli¢, Review of the Indictment Pursuant to Rule 61 of the Rules
of Procedure and Evidence, 20 October 1995, 1T-94-2-R61, para. 26; International Crimi-
nal Tribunal for the former Yugoslavia (Trial Chamber), Prosecutor v. Blaski¢, Judgment,
3 March 2000, IT-95-14-T, para. 205 (‘Blaskic’).

14 See below, section 4.5.4 for authorities.
15 See below, section 4.4.1 for authorities.

16 Machteld Boot, Rodney Dixon and Christopher Hall, “Article 7, in Otto Triffterer (ed.),
Commentary on the ICC Statute of the International Criminal Court, C. H. Beck, Mun-
chen, 2008, p. 236 (“policy need not be formalised, and can be deduced from the manner
in which the acts occur [...] In essence, the policy element only requires that the acts of
individuals alone, which are isolated, uncoordinated, and haphazard, be excluded”); Kri-
angsak Kittichaisaree, International Criminal Law, Oxford University Press, Oxford,
2001, pp. 97-98 (excludes individuals acting on own initiative without direction or en-
couragement from a State or organization, not formal, not express, not highest level, infer
from circumstances); Cryer et al., 2014, pp. 235-239, see supra note 2 (exclude random
criminality of individuals, infer from manner); Ambos and Wirth, 2002, pp. 30—34, see su-
pra note 6 (policy excludes ordinary crimes, may be implicit and may be passive); Sadat,
2013, pp. 354, 372, see supra note 1 (exclude uncoordinated, haphazard, random acts);
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The term “policy’, for all its faults, helps to convey a subtle differ-
ence from mere ‘attribution’. Under the normal rules of attribution in in-
ternational law, acts would still be attributed to the State or organization,
even if they were carried by one or two agents acting against the wishes of
their State or organization.}” Crimes against humanity, by contrast, require
slightly more involvement or implication of the State or organization. The
degree to which the State or organization must be implicated has not yet
been perfectly delineated in jurisprudence. We do know at least that it is
intermediate between two points. On the one hand, the requisite link is
more than just the acts of one or two rogue agents acting against orders.
On the other hand, it does not require the involvement of the highest lev-
els of the State or organization.’® And, of course, claims by a State or or-
ganization that acts are purely a matter of ‘rogue’ agents or ‘a few bad
applies’ must be scrutinized with care. One would look at repetition or
patterns of similar acts, a failure to respond to the acts, and so on, in order
to deduce the true state of affairs.

Note that | am not advancing a ‘progressive’, ‘liberal’ or creative
interpretation of the policy element.?’ The points | would highlight are
already established in national and international authorities with signifi-
cant consistency, and these are the authorities on which Article 7 was
based. Because many of the authorities are often unknown or overlooked,
it is valuable to highlight them.

Simon Chesterman, “An Altogether Different Order: Defining the Elements of Crimes
Against Humanity”, in Duke Journal of Comparative and International Law, 2000, vol.
10, no. 2, p. 316 (“policy requirement reiterates the position that isolated and random acts
cannot amount to crimes against humanity”); Yoram Dinstein, “Crimes Against Humanity
After Tadi¢”, in Leiden Journal of International Law, 2000, vol. 13, no. 2, p. 389 (need
policy element to exclude spontaneous, fortuitous crimes).

17 ILC Draft Articles on State Responsibility, Articles 4 and 7.

18 Nikoli¢, see supra note 13; Blaskié, see supra note 13.

19 Commission of Experts for Yugoslavia, 1994, paras. 84—85, see supra note 10; Special
Court for Sierra Leone (Appeals Chamber), Prosecutor v. Issa Hassan Sesay, Morris Kal-
lon, Augustine Gbao (‘RUF Case’), Judgment, 26 October 2009, SCSL-04-15-A, para.
723, finding declared norms of the Revolutionary United Front (‘RUF’) prohibiting rape,
unauthorised looting, killings or molestation to be “a mere farce intended to camouflage”
the planned atrocities.

20 Of course, such terms are always admittedly relative, as they depend on one’s view of the
lex lata. For one who is convinced of a more restrictive and formalistic concept of ‘policy’,
the propositions here will indeed appear ‘progressive’ or ‘liberal’ interpretations. Howev-
er, the argument here is for an affirmation of the existing authorities.
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4.5. Proposed Commentary
45.1. The Term ‘Policy’ Must Not Be Conflated With ‘Systematic’

The first proposed clarification is as follows: The term ‘policy’ is not
equivalent to the term ‘systematic’. ‘Policy” does not necessarily require
deliberate planning, direction or orchestration; it requires only that some
State or organization must have at least encouraged the attack, either ac-
tively or passively.

The confusion between the terms ‘policy’ and ‘systematic’ is a re-
curring and quite understandable problem, seen both in jurisprudence and
in scholarly discourse. The confusion is understandable, because Article 7
is a rather complex provision. Article 7 refers both to ‘policy’ and to ‘sys-
tematic’, which certainly sound similar. Both terms deal with the collec-
tive dimension of the crimes — the connectedness, co-ordination or orches-
tration of the crimes. The confusion is all the more understandable given
that a few passages in early authorities have even equated ‘policy’ with

‘systematic’.?

Nonetheless, the terms cannot be equivalent. Equating the terms
would generate a contradiction within Article 7. Article 7(1) provides that
‘widespread” and ‘systematic’ are disjunctive alternatives. Since Article
7(2)(a) requires ‘policy’ in all cases, to equate policy with systematic
would amount to requiring systematicity in all cases, thereby contradict-
ing the disjunctive test. It is a basic tenet of contextual interpretation that
we try to read provisions coherently, that is, avoid unnecessary contradic-
tions. In this instance, contradiction is very easily avoided if ‘policy’ is
understood to be a more modest test. That understanding also conforms to
the bulk of national and international authorities on the policy element, as
well as the intent of the drafters.

To equate the terms not only creates a contradiction within Article 7
but also within other authorities as well. The very same authorities that
introduced the now-hallowed ‘widespread or systematic’ test — for exam-

2L The ILC Draft Code refers to ‘systematic’ as referring to a “preconceived plan or policy”.
International Law Commission, “Draft Code of Crimes Against the Peace and Security of
Mankind With Commentaries”, in Yearbook of the International Law Commission, 1996,
vol. II, Part Two, United Nations, New York, 1998, p. 47 (‘ILC Draft Code’). That under-
standing has been echoed in some cases; see, €.g., International Criminal Tribunal for
Rwanda (Trial Chamber 1), Prosecutor v. Kayishema and Ruzidana, Judgment, 21 May
1999, ICTR-95-1-T, para. 123.
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ple, the Tadi¢ decision and the ILC Draft Code — also expressly coupled it
with a policy element as an additional requirement.?? We should not light-
ly adopt an interpretation that renders those authorities self-contradictory
as well. We should strive to understand them coherently.

The non-contradictory interpretation is also supported by the bulk
of national and international authorities, which reveal a much more mod-
est threshold for the policy element. ‘Systematic’ requires active orches-
tration, planning and directing the crimes; cases have referred to factors
such as recurring patterns, use of resources, and involvement of high-level
authorities.?® By contrast, ‘policy’ does not require active orchestration; it
is also satisfied by implicit support or encouragement, including deliber-
ate inaction to encourage crimes.? Policy does not require high level in-
volvement, can be implicit, and can be inferred from the improbability of
random occurrence.?® The delineation between ‘policy’ and ‘systematic’
will be further specified in future jurisprudence.?® In addition to the differ-
ing degrees of planning and engagement, there may also be differences in
the involvement of high-level authorities?” or the responsibilities of the
organization.?

22 See below, section 4.5.2.

23 More recent Tribunal cases are settling on the test of ‘organized nature of the acts of vio-
lence and the improbability of their random occurrence’. See, e.g., International Criminal
Tribunal for Rwanda, Prosecutor v. Nahimana, Judgment and Sentence, 28 November
2008, ICTR-99-52-A, para. 920; International Criminal Tribunal for the former Yugoslavia
(Trial Chamber), Prosecutor v. Kunarac et al., Judgment, 22 February 2001, IT-96-23-T
and IT-96-23/1-T, para. 429; Blaski¢, para. 203, see supra note 13.

24 As Kai Ambos and Steffen Wirth have noted, a key to distinguishing policy’ from ‘sys-
tematic’ is that policy does not require active orchestration but can include encouragement
through deliberate passivity. Ambos and Wirth, 2002, pp. 28, 31—34, see supra note 6.

Tribunal jurisprudence recognizes ‘improbability of random occurrence’ as part of the
definition of ‘systematic’; however, as | argue here, improbability of random occurrence
must be part of all crimes against humanity, since truly random crime is not a crime
against humanity. Thus, the remainder of the systematic test (e.g., organized nature of the
acts) is doing the real work and must be fleshed out.

% As | argue here, given the inadequacy of ‘improbability of random occurrence’ as a defini-
tion of ‘systematic’, the requirement of ‘organized nature’ will need to be further elaborat-
ed in jurisprudence.

27 Blaskié, para. 203, see supra note 13.
28

25

It is arguable that the ‘systematic’ test should require a ‘State-like’ entity, with some pow-
er or authority. This would absorb some of the insights of scholars such as Claus KreR and
William Schabas. Any organization committing widespread crimes would fall within the
definition, whereas non-widespread crimes would reach the threshold only where system-
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Many scholars have noted that ‘policy’ must be a lower threshold
than ‘systematic’, (1) in order to follow the authorities, (2) in order not to
negate the disjunctive test, and (3) in order not to negate the position of
the vast majority of delegations at the Rome Conference, who accepted
only a moderate limitation to the disjunctive test.?

Early ICC experience has demonstrated the value of the proposed
commentary. Some early ICC decisions have described the policy element
in the same terms as the ‘systematic’ threshold. Some decisions have sug-
gested for example that the policy element requires that the attack be
“thoroughly organized”, follow a regular pattern, and involve public or
private resources.®® That, however, is the early test for ‘systematic’ from
Tribunal jurisprudence.®! Fortunately, more recent cases have been clearer
in distinguishing the test for ‘attack’ from the ‘widespread or systematic’
character of the attack, and thus that ‘policy’ must be a lower threshold

atically organized by a State or organization with a responsibility to protect civilians. This
argument will be developed in a future work.

2 Ambos and Wirth, 2002, pp. 28, 31—34, see supra note 6; Hwang, 1998, p. 503, see supra
note 5 (need for future ICC judges to recall ‘policy’ is not ‘systematic’, but merely re-
quires State or organizational involvement; not formal and can be inferred); deGuzman,
2000, pp. 372—374, see supra note 5 (interpreting ‘policy’ as ‘systematic’ would contradict
Article 7 and erase the position of the vast majority of States); Timothy McCormack,
“Crimes Against Humanity”, in Dominic McGoldrick, Peter Rowe and Eric Donnelly
(eds.), The Permanent International Criminal Court: Legal and Policy Issues, Hart Pub-
lishing, Oxford, 2004, pp. 186-189; David Donat-Cattin, “A General Definition of Crimes
Against Humanity Under International Law: The Contribution of the ICC Statute” in Re-
vue de Droit Pénal et des Droits de I’Homme, 1999, vol. 8, p. 83; Wiebke Riickert and
Georg Witschel, “Genocide and Crimes Against Humanity in the Elements of Crimes”, in
Horst Fischer, Claus KreB and Sascha Rolf Liider (eds.), International and National Pros-
ecution of Crimes Under International Law, Berlin Verlag Arno Spitz, Berlin, 2001, p. 71;
Sadat, 2013, p. 359, see supra note 1.

30 International Criminal Court (Pre-Trial Chamber 1), Prosecutor v. Katanga, Decision on
the Confirmation of Charges, 30 September 2008, ICC-01/04-01/07-717, para. 396 (‘Ka-
tanga Confirmation Decision’); International Criminal Court (Pre-Trial Chamber 1), Situa-
tion in the Republic of Céte d’Ivoire, Decision Pursuant to Article 15 of the ICC Statute of
the Authorisation of an Investigation into the Situation in the Republic of Cote d’Ivoire, 3
October 2011, ICC-02/11-14-Corr, para. 43; International Criminal Court (Pre-Trial
Chamber I11), Prosecutor v. Gbagbo, Decision on the Prosecutor’s Application Pursuant to
Article 58 for a Warrant of Arrest Against Laurent Koudou Gbagbo (Public redacted ver-
sion), 30 November 2011, ICC-02/11-01/11-9-Red, para. 37 (‘Gbagbo Arrest Warrant De-
cision”).

31 See, e.g., International Criminal Tribunal for Rwanda (Trial Chamber 1), Prosecutor v.
Akayesu, Judgment, 2 September 1998, ICTR-96-4-T, para. 580 (‘Akayesu’).
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than ‘systematic’.®? The ICC’s early experience shows how the confusion
is understandable, and supports the view that other courts, including na-
tional courts, could benefit from the educative function of the proposed
commentary.

4.5.2. The Purpose of the Policy Element Is Simply to Screen Out
Ordinary Crime

The second proposed comment recalls the narrow purpose of the element.
The purpose of the policy element is to screen out ‘ordinary crime’, that
is, haphazard or unco-ordinated acts of individuals on their own uncon-
nected criminal initiatives.

4.5.2.1. History and Purpose

It is widely accepted that the concept of crimes against humanity does not
include ‘ordinary’ patterns of crime — the random, unconnected acts of
individuals carrying out their own criminal designs.®® The policy element
delivers on this assurance, by excluding the haphazard, coincidental
crimes of individuals, carried out without any source directing or encour-
aging them.

Different deliberative bodies have noticed over the years that the
‘widespread or systematic’ test does not actually suffice to exclude ordi-
nary crime. At the Rome Conference, a significant number of States, in-
cluding the P-5 and many Asian and Arab States, raised precisely this
concern about the disjunctive ‘widespread or systematic’ test.** The con-
cern arises because ‘widespread or systematic’ is disjunctive, and ‘wide-
spread’ does not necessarily imply any connection between crimes.
Crimes in a city or region could easily be ‘widespread’ but unconnected,

32 Helpful cases such as the Ghagbo Confirmation Decision and the Katanga Judgment, see
supra note 1 are discussed below in 4.5.3.

3 The proposition that isolated or random acts of individuals do not constitute a crime
against humanity is so frequently noted that it hardly needs a citation, but a few examples
include: International Law Commission draft Code, 1996, p. 47, see supra note 21; Kuna-
rac, Trial Judgment, 2001, see supra note 23; International Criminal Tribunal for the for-
mer Yugoslavia (Trial Chamber), Prosecutor v. Tadi¢, Judgment, 7 May 1997, IT-14-94-
1-T, para. 648 (‘Tadi¢ Trial Judgment’).

34 See, e.g., Herman von Hebel and Darryl Robinson, “Crimes Within the Jurisdiction of the
Court”, in Roy Lee (ed.), The International Criminal Court: The Making of the ICC Stat-
ute, Kluwer Law International, The Hague, 1999, pp. 79, 92-98.
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this would be ‘rampant crime’, not a crime against humanity. Like-
minded delegations responded that an aggregate of truly random, uncon-
nected crimes would not constitute an ‘attack’. Agreement was reached to
retain the disjunctive ‘widespread or systematic’ test, provided that the
definition of ‘attack’ explicitly delivers on the assurance that unconnected
crimes are excluded.

The Rome Conference was not the first time that the over-
inclusiveness problem had been noticed. Both the Tadi¢ decision of the
ICTY and the 1996 ILC Draft Code of Crimes suggested a solution. The
Tadi¢ decision employed the term ‘policy’ to explain the idea that an at-
tack is not composed of “isolated, random acts of individuals”,*® and
“cannot be the work of isolated individuals alone”.® The Tadi¢ decision
equated the policy element with the requirement recognized by the ILC in
the 1996 draft Code of Crimes, that an attack must be “instigated or di-
rected by a Government or by any organization or group”.®” Both Tadi¢
and the ILC draft Code described this requirement as additional to the
‘widespread or systematic’ test. At the Rome Conference, a Canadian
compromise proposal advanced Article 7(2)(a), explicitly based on and
footnoting to these passages in Tadi¢ and the ILC Draft Code.*®

The purpose of the policy element has been well-articulated by the
Supreme Court of Peru in the Fujimori case. The policy element

requires only that the casual acts of individuals acting on
their own, in isolation, and with no one coordinating them,
be excluded [...] Such common crimes, even when commit-
ted on a widespread scale, do not constitute crimes against
humanity, unless they are at least connected in one way or
another to a particular State or organizational authority: they
must at least be tolerated by the latter.3®

% Tadié Trial Judgment, para. 653, see supra note 33.

3 1bid., para. 655.

87 lbid.; ILC Draft Code, Article 18, p. 47, see supra note 21.

% Darryl Robinson, “Defining ‘Crimes Against Humanity’ at the Rome Conference”, in
American Journal of International Law, 1999, vol. 93, no. 1, p. 43.

39 Sala Penal Especial de la Corte Suprema (Peru), Barrios Altos, La Cantuta and Army Inte-
Iligence Service Basement Cases, Case No. AV 19-2001, Judgment, 7 April 2009, para.
715 (citing Kai Ambos); translation available in American University International Law
Review, 2010, vol. 25, no. 4, p. 657 (emphasis added).
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4.5.2.2. Elaboration on the Inadequacy of Widespread or Systematic

It is worthwhile to pause a moment here to examine a common counter-
argument. It is frequently asserted that the ‘widespread or systematic’ test
is by itself sufficient to exclude random, isolated crime,*® and thus that the
policy element is not needed to perform that function.** Appreciating the
gap in the ‘widespread or systematic’ test will help illuminate the role and
purpose of the policy element, which is to fill that gap.

While the ‘systematic’ branch succeeds in excluding random crimi-
nal activity, because it requires that the crimes be organized, the problem
is that the alternative branch, ‘widespread’, merely requires scale. Consid-
er for example a State with high crime, such as South Africa today, which
faces thousands of murders each year. The number of crimes easily satis-
fies the ‘widespread’ requirement. Murders satisfy the base crime re-
quirement. The crimes are committed against ‘civilians’, satisfying anoth-
er element. Recall that a single crime committed within the requisite con-
text qualifies as a crime against humanity.*? Thus, any person committing
a single murder within that context satisfies the act and linkage require-
ments. The perpetrators are also aware of the surrounding context (that is,
widespread crime against civilians).

Thus, if we do not have a policy element or some equivalent, and
we apply the elements for crime against humanity, we will find that all
elements are met. If we apply the tests literally, then each and every seri-
ous crime committed in a context of rampant serious crime would consti-

40 See, e.g., International Criminal Tribunal for Rwanda (Trial Chamber 1), Prosecutor v.
Bagilishema, Judgment, 7 June 2000, ICTR-95-1A-T, para. 78; International Criminal Tri-
bunal for Rwanda (Trial Chamber 1), Prosecutor v Kayishema and Ruzindana, Judgment,
21 May 1999, ICTR-95-1-T, para. 123; Mettraux, 2011, pp. 153—155, see supra note 40;
Halling, 2010, pp. 840—841, see supra note 8; Boot, Dixon and Hall, 2008, pp. 179—-180,
see supra note 16.

41 Halling, 2010, p. 841, see supra note 8 (“redundant check™); Boot, Dixon and Hall, 2008,
p. 179, see supra note 16 (“superfluous”); Guénaél Mettraux, “The Definition of Crimes
Against Humanity and the Question of a ‘Policy” Element’”, in Leila Nadya Sadat (ed.),
Forging A Convention for Crimes Against Humanity, Cambridge University Press, Cam-
bridge, 2011, p. 153 (“redundant and unnecessary”).

42 Thus, the common argument that no ordinary perpetrator could commit crimes on a ‘wide-
spread’ scale, and thus that ‘widespread or systematic’ suffices to exclude ordinary crime,
misses the point. ‘Widespread’ only applies to the contextual element. Committing a single
crime within that context is all that is needed.
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tute a crime against humanity.*® The test fails to delineate crimes against
humanity from ordinary crimes and fails to delineate the scope of interna-
tional jurisdiction.

Most jurists will agree that the ‘high crime rate’ scenario is not a
crime against humanity. The most typical rejoinder to this example would
be that unconnected crimes are not an “attack directed against the civilian
population”. That reaction is correct. But then the next question is: “Can
you articulate the specific requirement within your definition of ‘attack’
that actually excludes those unconnected acts?” The answer to that ques-
tion is the first key to the riddle of crimes against humanity. Some legal
element is needed to actually do the job of screening out unconnected or-
dinary crime. The solution adopted in Article 7 (and, inter alia, the ILC
Draft Code of Crimes) is the policy element. There may conceivably be
other solutions. But understanding the problem helps (1) to understand the
purpose of the policy element and (2) to avoid inflating it beyond its nar-
row purpose.

4.5.2.3. The Resulting Concept of CAH

The foregoing discussion sheds light on the concept of a crime against
humanity. The hallmarks are atrocity (the prohibited acts), scale and col-
lectivity.** It is well-recognized that there must be a high degree of either
scale (‘widespread’) or collectivity (‘systematic’). The more subtle and
less-appreciated feature is that there must at least be some minimal degree
of both scale and collectivity before we can sensibly say that there was an
‘attack’ on a civilian population. Where there is insignificant scale — not
even ‘multiple’ crimes — then there is no crime against humanity. And
where there is no collectivity — coincidental, haphazard crimes — then
there is no crime against humanity.

43 There are solutions other than a policy element. For example, one could require that the
population be targeted on prohibited grounds, which would exclude most random ‘ordi-
nary’ crimes; however the re-introduction of specific grounds, motives or special intents
also raises difficulties.

On the conceptual importance of this collective or ‘associative’ element, see Luban, 2004,
supra note 6; Kirsten Fisher, Moral Accountability and International Criminal Law,
Routledge, Abingdon, 2012, pp. 22—25; Richard Vernon, “Crimes Against Humanity: A
Defence of the Subsidiarity View”, in Canadian Journal of Law and Jurisprudence, 2013,
vol. 26, no. 1, p. 229.

44
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The task of Article 7(2)(a) is to fulfil this less-obvious, less-
recognized, yet still important function. It is an in limine test, screening
out contexts that lack the minimum necessary scale and collectivity. Arti-
cle 7(2)(a) avoids the absurdities of a purely disjunctive approach to scale
and collectivity. The ‘multiple acts’ requirement screens out crime that
has no scale. The policy requirement screens out crime that has no collec-
tivity. Once these minimal standards are both met, then a prosecutor must
prove a high degree of either scale (widespread) or collectivity (systemat-
ic).

SCALE COLLECTIVITY
Widespread or Systematic
Multiple and Policy

An interesting theory that can aid in understanding the policy ele-
ment has been advanced by David Luban. Luban argues that crimes
against humanity concern our human nature as social and political ani-
mals. We live socially and we form organizations. Crimes against hu-
manity are when our organizational nature turns against us, and people

work together to commit atrocities; they are “politics gone cancerous”.*

4 Luban, 2010, see supra note 6.
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Whereas genocide focuses on the group nature of the victims, the law of
crimes against humanity is engaged by the group nature of the perpetra-
tors. The link to a State or organization reflects the minimum requisite
‘associative’ dimension.

4.5.3. A Policy May Be Implicit, and Can Be Inferred From the
Manner in Which the Acts Occur

The third proposed commentary is as follows: A policy need not be ex-
pressly stated or formalized, and need not involve the highest levels of a
State or organization. A policy may be implicit. The existence of a policy
can be inferred from the manner in which the acts occur. In particular, it
can be inferred from the implausibility of coincidental occurrence.

These propositions recur consistently in the authorities. They are
essential to address concerns that the policy element might require proof
of secret plans or some formalistic adoption. Some early ICC cases
demonstrate the dangers of precisely these mis-intepretations, although
fortunately more recent ICC cases are reflecting the global jurisprudence.

The seminal Tadi¢ decision, on which Article 7(2)(a) was based,
emphasized that the “policy need not be formalized and can be deduced
from the way in which the acts occur”.*® Indeed, this very passage was
part of the proposal at the Rome Conference introducing Article 7(2)(a)
and explaining its terms. Other Tribunal cases have repeatedly affirmed
these features. Cases affirm that the “policy need not be explicitly formu-
lated”*” and that it need not be conceived at the highest levels.*® The
Blaski¢ decision is particularly instructive. In addition to confirming that
“[t]his plan [...] need not necessarily be declared expressly or even stated
clearly and precisely”,* the decision provides a valuable list of factors
from which one may infer a policy, including repetition of the acts, the
scale of the acts, and the overall political background.*°

4 Tadi¢ Trial Judgment, para. 653, see supra note 33.

47 See, e.g., International Criminal Tribunal for the former Yugoslavia (Trial Chamber),
Prosecutor v. Kupreski¢, Judgment, 14 January 2001, IT-95-16, para. 551; International
Criminal Tribunal for the former Yugoslavia (Trial Chamber), Prosecutor v. Kordi¢ and
Cerkez, Judgment, 26 February 2001, 1T-95-14/2-T, para. 181.

48 Blaskié, para. 205, see supra note 13.

4 lbid., para. 204.

%0 Ibid.
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Similarly, ICTR cases consistently held that a policy need not be
adopted formally,® and the Sierra Leone Special Court had little difficulty
inferring a policy from the manner in which the acts occurred. Of course,
after the Kunarac decision, these Tribunals now hold that the policy ele-
ment is not required.>® Nonetheless, the earlier cases are helpful state-
ments about the features of the policy element, especially as they in turn
are based on other national and international jurisprudence.®

Expert bodies and national cases, many of which are not as well
known as the Tribunal cases, can valuably enrich our picture of the global
approach. For example, the 1994 Commission of Experts on crimes in
former Yugoslavia recognized the policy element.>* The Commission in-
ferred the policy from the circumstances:

There is sufficient evidence to conclude that the practices of
“ethnic cleansing” were not coincidental, sporadic or carried
out by disorganized groups or bands of civilians who could
not be controlled by the Bosnian-Serb leadership.®

Notice here that policy is deduced by assessing the alternative hypothesis

of coincidental, sporadic, uncontrolled crimes. Even more valuably, the
Commission noted:

51 See, e.g., Akayesu, see supra note 31, para. 508; International Criminal Tribunal for
Rwanda (Trial Chamber I), Prosecutor v. Rutaganda, Judgment and Sentence, 6 December
1999, ICTR-96-3-T, para. 68; International Criminal Tribunal for Rwanda (Trial Chamber
1), Prosecutor v. Musema, Judgment and Sentence, 27 January 2000, ICTR-96-13-T, para.
204. Akayesu and later cases note that a policy need not be adopted formally by a State. It
is now well accepted that a policy may also be that of a non-State organization.

52 Kunarac Appeal Judgment, see supra note 7, para. 98; International Criminal Tribunal for
Rwanda (Trial Chamber I11), Prosecutor v. Semanza, Judgment and Sentence, 15 May
2003, ICTR-97-20-T, para. 329 (citing Kunarac); Special Court for Sierra Leone (Trial
Chamber 1), Prosecutor v. Fofana, Judgment, 2 August 2007, SCSL-04-14-T, para. 113
(citing Kunarac).

53 As was correctly noted in International Criminal Court (Pre-Trial Chamber I1), Situation in
the Republic of Kenya, Decision Pursuant to Article 15 of the ICC Statute on the Authori-
sation of an Investigation into the Situation in the Republic of Kenya, 31 March 2010,
ICC-01/09, para. 86. The early ICTY jurisprudence on policy was a helpful summation of
other national and international jurisprudence. See also Sadat, 2013, pp. 372—373, see su-
pra note 1.

5 Commission of Experts for Yugoslavia, 1994, para. 84, see supra note 10.

5 |bid., para. 142. See also para. 313, inferring policy behind ethnic cleansing, rape and sex-
ual assault, based on frequency of occurrence and the consistent failure to prevent or pun-
ish such crimes.
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It should not be accepted at face value that the perpetrators
are merely uncontrolled elements, especially not if these el-
ements target almost exclusively groups also otherwise dis-
criminated against and persecuted. Unwillingness to manage,
prosecute and punish uncontrolled elements may be another
indication that these elements are, in reality, but a useful tool
for the implementation of a policy of crime against humani-
ty.56

National courts have also recognized that a policy may be implicit

and can be inferred from circumstances. An Argentine court in the famous
Junta trial demonstrates with admirable clarity how policy is inferred
from the improbability of coincidence:

The operative system put in practice [...] was substantially
identical in the whole territory of the Nation and prolonged
over time. It having been proved that the acts were commit-
ted by members of the armed and security forces, vertically
and disciplinarily organized, the hypothesis that this could
have occurred without express superior orders is discard-
ed.>’

Similarly, a more recent case against Jorge Rafael Videla held:

It having been proved that the events were directly commit-
ted by members of the army, the State Intelligence Secretari-
at, the Buenos Aires Provincial Police [...] organised verti-
cally and disciplinarily, it does not appear probable — in this
stage — that they could have been committed without orders
from hierarchical superiors.>®

The same approach of inferring policy was also taken in the recent

Guatemalan case against General Rios Montt.>®

56
57

58

59

Ibid., para. 85.

Camara Nacional de Apelaciones en lo Criminal y Correccional Federal de Buenos Aires,
‘Causa No. 13/84 (Juicio a las Juntas Militares)’, Sentencia, 9 December 1985, Second
Part, para. 3(c), available at http://www.derechos.org/nizkor/arg/ causal3/cap20.html, last
accessed on 28 April 2014 (emphasis added).

Juzgado Federal de San Isidro, Causa N° 1.285/85, ‘Videla, Jorge Rafael y otros s/ presun-
ta infraccion a los arts. 146, 293 y 139, inc. 2do. del Codigo Penal’, Judgment, 13 July
1998.

Tribunal de Alto Riesgo A, Sentencia C-01076-2011-00015 (Rios Montt, Rodriguez San-
chez) Of. 20, Judgment, 2 May 2011, Folio 697, available at http://paraqueseconozca.
blogspot.com/, last accessed on 28 April 2014:
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A court in Bosnia and Herzegovina, applying a provision identical

to Article 7(2)(a) in a crime against humanity case, provided a helpful list
of factors from which to infer policy:

The following factual factors are considered with regard to
establishing the existence of a policy to commit an attack:
concerted action by members of an organization or State;
distinct but similar acts by members of an organization or
State; preparatory acts prior to the commencement of the at-
tack; prepared acts or steps undertaken during or at the con-
clusion of the attack; the existence of political, economic or
other strategic objectives of a State or organization furthered
by the attack; and in the case of omissions, knowledge of an
attack or attacks and willful failure to act.°

Similarly, in Sexual Minorities Uganda v. Scott Lively,®! a US court

upheld the contrast between isolated or sporadic acts versus policy:

one ought to look at these atrocities or acts in their context
and verify whether they may be regarded as part of an over-
all policy or a consistent pattern of inhumanity, or whether
they instead constitute isolated or sporadic acts of cruelty or
wickedness.5?

60

61

62

[T]he army carried out these massacres using the same pattern of con-
duct, which is verified by the actions carried out in each of the com-
munities. This circumstance is very important because it is evidence of
prior planning and the implementation of that planning. Why do we say
this? It is important because, as has been shown, the violent acts
against the Ixil [people] was not a spontaneous action but the concreti-
zation of previously prepared plans which formed part of a State policy
towards the elimination of that group.

Judgment annulled pending appeal against the rejection of a defence motion to recuse two
trial judges: Corte de Constitucionalidad, 20 May 2013, decision available at
http://www.right2info.org/resources/publications/constitutional -court-judgment-5.20.2013,
last accessed on 28 April 2014.

Court of Bosnia and Herzegovina, Prosecutor v. Mitar RasSevi¢ and Savo Todovié, Case
No. X-KR/06/275, Verdict, 28 February 2008, available at http://www.legal-
tools.org/en/doc/6a28b5/, last accessed on 28 April 2014 (emphasis added).

United States District Court for the District of Massachusetts, Sexual Minorities Uganda v.
Lively, 2013 U.S. Dist. LEXIS 114754, Order, 14 August 2013.

See also United States District Court for the Eastern District of California, Doe v. Alvaro
Rafael Saravia, 348 F. Supp. 2d 1112, Judgment, 23 November 2004, para. 260 (same
quote).
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While this was a civil law case, it relied on criminal law authorities,
and on this point the court referred to the late Antonio Cassese.

As can be seen, the available authorities draw the contrast between
(a) crimes with State or organizational support or encouragement versus
(b) crimes that are ‘haphazard’, ‘coincidental’, ‘random’, ‘sporadic’, and
carried out by ‘uncontrolled and uncontrollable elements’. They have not
required direct proof of formal adoption of policy or internal workings of
organizations. They have quite easily inferred policy where the events
speak for themselves. It can usually be seen readily that the crimes are not
a mere crime wave but rather must have involved behind-the-scenes direc-
tion, support or encouragement.

4.5.3.1. The Gbagbo Adjournment Decision Shows the Value of
Clarification

An early ICC case shows the potential dangers of neglecting this jurispru-
dence. The case against Laurent Gbagbo, the former President of the Ivo-
ry Coast, concerned large-scale killings, assaults and rapes, committed by
pro-Gbagbo State forces and youth militia, against civilians who were
perceived to support the rival candidate to Gbagbo.®® The case presented
by the Prosecutor focused on four incidents, involving over 294 crimes
against civilians, and also referred to 41 other incidents.

To establish the policy element, the Prosecutor had offered a signif-
icant amount of direct evidence (witnesses, police records, photographs,
videos) as well as indirect evidence. The evidence attested to: repeated
attacks by pro-Gbagbo forces against civilians supportive of his political
opponent; the failure of police to intervene; the participation of police in
crimes; preparation for atrocities, such as policemen bringing condoms to
the site where they raped female protestors; measures to identify support-
ers of the opposition; public statements of leaders of the pro-Gbabgo inner
circle; internal instructions; prior warnings that unarmed demonstrators
would be killed; and witness reports that perpetrators indicated that they
were targeting victims because of their opposition to Gbagbo.®*

8 See International Criminal Court, “Document Amendé de Notification des Charges”, 13
July 2012, 1CC-02/11-01/11-184-AnxI-Red (available in French only) (‘Gbagho DCC”).
The attacks overall involved over 1,300 victims; the four charged incidents involved over
294 crimes against civilians.

64 lbid., paras. 21, 37, 40, 44, 50, 81—84.
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Nonetheless, the majority was not satisfied of a policy from this ev-
idence. In June 2013, a majority of Pre-Trial Chamber | adjourned the
confirmation hearing to allow the Prosecutor to collect and present addi-
tional evidence.® The majority requested additional evidence about spe-
cific meetings at which the policy was adopted and its internal promulga-
tion; for example:

How, when and by whom the alleged policy/plan to attack

the ‘pro-Outtara civilian population’ was adopted, including

specific information about meetings at which this policy/plan

was allegedly adopted, as well as how the existence and con-

tent of this policy/plan was communicated or made known to

members of the ‘pro-Gbagbo forces’ once it was adopted.%®
The majority also requested additional evidence about the co-ordination,
structure and operating methods of the ‘inner circle’ of the pro-Gbagho
forces.®’

By requesting such specific evidence, after declaring the proffered
evidence to be inadequate, the majority appears to have in mind height-
ened legal and evidentiary requirements for the policy element. There are
three main concerns with the majority approach.

First, the majority’s approach appears to reflect a formalized, bu-
reaucratic conception of the policy element. The requests relate to specific
meetings at which a policy was adopted, dates of such meetings,®® inner
workings and internal communication of the policy to the rank and file.
That conception is somewhat understandable, given that one common
sense of the word ‘policy’ does indeed connote something official and
formally adopted, perhaps by a Cabinet or board of directors, and then
promulgated to the levels below. But it contradicts the meaning of the ju-
ridical term ‘policy’ as elaborated in the authorities, which emphasize that
it need not be formalized, express, formally adopted, and so on.

8 See International Criminal Court (Pre-Trial Chamber 1), Prosecutor v. Laurent Ghagbo,
Decision Adjourning the Hearing on the Confirmation of Charges Pursuant to Article
61(7)(c)(i) of the ICC Statute, 3 June 2013, ICC-02/11-01/11-432 (‘Gbagbo Adjournment
Decision’).

8 1bid., para. 44.

67 1bid., for the evidence that was provided on the pro-Gbagho forces, the inner circle, its
membership, its control, and its meetings, see Gbagho DCC, paras. 59—86, supra note 63.

8  Ghagbo Adjournment Decision, para. 44, see supra note 65.
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Second, the majority approach is not only in conflict with past ju-
risprudence, it is also undesirable practically and normatively. Practically,
direct proof of formal adoption would usually be difficult to obtain. In the
absence of written minutes, which will surely be rare, the approach almost
mandates insider testimony for any crime against humanity case. Norma-
tively, there does not seem to be a good principled reason to restrict
crimes against humanity to crimes that were bureaucratically endorsed at
the highest level. Doing so is not required by any available theory of
crimes against humanity. Indeed, the paradigm of adopting policies at
meetings seems to reflect a culturally specific concept of organizations,
and does not reflect the diverse types of human organizations that may
orchestrate mass crimes.

Third, another problem with the majority’s approach is that it is
epistemologically over-cautious and rarified. The majority indicated its
reservations about the inferences it was asked to draw,%® and thus request-
ed direct evidence of formal adoption. However, the crucially important
point is that a policy will almost always be a matter of inference. This is
why past jurisprudence emphasizes that a policy can be inferred from the
manner in which the acts occur. It is understandable for a diligent judge to
ask: “How can | be sure there is a State or organizational policy unless |
have proof of the adoption of the policy?” The answer is that we don’t
need the ‘smoking gun’. We can prove ‘P’ (policy) by proving the implau-
sibility of ‘not-P’. In other words, we can infer the policy element from
the sheer absurdity of the rival hypothesis, which is that these hundreds of
crimes, committed by pro-Gbagbo forces against anti-Gbagbo forces, with
perpetrators making statements indicative of a common purpose and co-
ordination, were actually just a coincidence. It is implausible that this was
a simple ‘crime wave’ of individual acts occurring without any State or
organizational co-ordination or at least encouragement.

4.5.3.2. Subsequent ICC Cases Adhere to Global Jurisprudence

Happily, the Gbagbo adjournment decision was not the last word in that
case. After assessing the additional evidence proferred by the Prosecutor,
Judge Hans-Peter Kaul sided in favour of confirmation, thereby forming a
new majority. Moreover, as the majority confirmation decision shows,
Judge Kaul appears to have reconsidered and modified some of his views

8 1bid., para. 36.
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on the policy element. The result is one of the most careful and helpful
discussions of the policy element to date in ICC jurisprudence, reflective
of the approach of other national and international authorities. The con-
firmation decision will be one of the most important aspects of the valua-
ble legacy left by Judge Kaul.

The Gbabgo confirmation decision affirms that the requirements of
‘attack’ are less demanding than the requirements of ‘widespread or sys-
tematic’, and thus that policy is less demanding than ‘systematic’.”® It also
holds that “there is no requirement that a policy be formally adopted” and
that evidence of planning is relevant but not required.”

Subsequently, the Katanga trial chamber judgment provided an
even more careful and thorough analysis of Article 7(1), 7(2)(a) and the
policy element. Katanga correctly distinguished between the test for ‘at-
tack’ and the test for ‘widespread or systematic’.’? The decision notes that
a policy need not be formalized” and can be manifested by action or de-
liberate inaction to encourage crimes.’* The chamber rightly noted that
that it would be relatively rare that a State or organization intending to
encourage an attack would adopt and disseminate an established plan to
this effect.”® Thus, in most cases, it would be necessary to deduce the pol-
icy from, for example, the repetition of acts, preparatory activities, and
orchestrated or co-ordinated activities.’

These and other cases show that the ICC is aligning with the broad-
er web of global authorities.”” Nonetheless, the deviations in some early

0 International Criminal Court (Pre-Trial Chamber 1), Prosecutor v. Laurent Gbagho, Deci-
sion on Confirmation of Charges Against Laurent Gbagbo, 12 June 2014, 1CC-02/11-
01/11-656, paras. 208, 216.

1 lbid., paras. 210, 215, 216.

2. Katanga Judgment, paras. 1097-1098, 1101, see supra note 1.

3 1lbid., para. 1108.

"4 1bid., paras. 1107-1108.

5 Ibid., para. 1109 : « Il est relativement rare, méme si on ne peut I’exclure, que ’Etat ou
I’organisation qui entend encourager une attaque contre une population civile adopte et
diffuse un projet préétabli ou un plan a cet effet. »

6 1bid., para. 1109.

7 Pre-Trial Chamber I1 held in the Bemba confirmation decision that the “policy need not be
formalised. Indeed, an attack which is planned, directed or organized — as opposed to
spontaneous or isolated acts of violence — will satisfy this criterion”. International Crimi-
nal Court (Pre-Trial Chamber II), Prosecutor v. Bemba, Decision Pursuant to Article
61(7)(a) and (b) of the Rome Statute on the Charges of the Prosecutor Against Jean-Pierre
Bemba Gombo, 15 June 2009, ICC-01/05-01/08-424, para. 8. Pre-Trial Chamber | made
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cases show that even an institution specializing in international core
crimes may not be aware of all the nuances of national and international
precedent. The challenges are even greater for national courts that deal
relatively rare with such crimes, and thus commentary would be of value.

45.4. A Policy May be Manifested by Action or Inaction

The final proposed commentary is the following: While a policy will typi-
cally be manifested by the actions of a State or organization, it may also
be manifested by a deliberate failure to act which is consciously aimed at
encouraging an attack.

Throughout the authorities since World War 11, many different
verbs have been used to describe the requisite link between the State or
organization and the attack. Those verbs have included: direct, instigate,
promote, encourage (including by deliberate inaction), acquiesce, toler-
ate, approve, condone, countenance and endorse. It is arguably premature
to ascertain precisely what linkage or attitude is required. What is howev-
er crucial to convey is that the linkage can be passive (for example, acqui-
esce, tolerate, condone, countenance, implicitly approve, encourage by
inaction). Most crimes against humanity prosecuted to date have involved
action: the agents of the State or organization have directly carried out
atrocities. Nonetheless, a consistent thread in the authorities is that passive
encouragement or approval can suffice. Indeed, inaction can be relevant in
two different ways. First, if agents of a State or organization commit
crimes and the State or organization fails to respond, that is an indication
of a policy of encouragement. Second, and perhaps more rarely, a State or
an organization with a duty to prevent crimes may observe crimes com-
mitted by private actors against a target group, and deliberately refrain
from responding in order to encourage further crimes.

The ICC Elements of Crimes acknowledge policies of passivity, but
they do so in a circuitous manner. The introduction to the elements for
crimes against humanity says that a State or organization must “actively

the identical observation in the confirmation decision. Katanga Confirmation Decision, pa-
ra. 396, see supra note 30: “The policy need not be explicitly defined by the organisational
group. Indeed, an attack which is planned, directed or organised — as opposed to spontane-
ous or isolated acts of violence — will satisfy this criterion”. And Pre-Trial Chamber I11
held in the Gbagbo arrest warrant decision that a policy “need not be explicitly defined or
formalised”. Gbagbo Arrest Warrant Decision, para. 37, see supra note 30.
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promote or encourage” the attack.”® A footnote again reiterates that a poli-
cy “would be implemented by State or organizational action”.” Only then
do the Elements finally acknowledge that “such a policy may, in excep-
tional circumstances, be implemented by a deliberate failure to take ac-
tion, which is consciously aimed at encouraging such attack”.® Thus, to
read only the text, without reading the footnote, would give one an in-
complete picture of the provision.

During the deliberations, some delegations had raised an under-
standable concern about terms like ‘tolerate’, ‘condone’ or ‘counte-
nance’.8! The concern was that, if such terms are used too loosely, then
any time a State was not succeeding in particular crimes, the court might
leap to an assumption of policy, without considering other explanations,
such as lack of knowledge or inability to respond. An early attempt to ad-
dress this concern was to require State or organizational ‘action’.8? How-
ever, later deliberations revealed that this solution was too crude. A ma-
jority of delegations grew concerned about its incompatibility with au-
thorities indicating that a deliberate failure to respond to private actors
could suffice. Thus, different formulas emerged to capture State or organ-
izational inaction, where it was not a matter of mere ineffectiveness but
rather deliberate inaction in order to encourage the crimes. Thus, to infer
policy, one would need to consider not only the inadequacy of the State’s
response but also whether the State had knowledge of the crimes and ca-
pacity to respond.®

The Element provision certainly has an unusual structure, with the
text seemingly requiring ‘action’ and then a footnote acknowledging inac-
tion. It is also unusual that the point that was of greatest importance to the
majority of delegations appears in only a footnote. This was agreed on the
penultimate day as a package to allow for the consensus adoption of the

8 1CC Elements of Crimes, Introduction to Crimes Against Humanity, para. 3.

9 1bid., note 6.

8 bid.

8 A more detailed account of the history is available at Roy Lee et al. (eds.), The Interna-
tional Criminal Court: Elements of Crimes and Rules of Procedure and Evidence, Trans-
national Publishers, Ardsley, 2001, pp. 74—78.

8 hid.

8 This is re-inforced by an additional sentence, proposed by Turkey: “The existence of such

a policy cannot be inferred solely from the absence of governmental or organizational ac-
tion” (ICC Elements, footnote 6, emphasis added). Thus, as noted, one must consider
whether the State had knowledge and capacity to act.
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Elements.®* While the format is curious, the text and the footnote, read
together, are adequately consistent with other authorities.

Other national and international authorities provide additional illu-
mination, and they are clear that State or organizational passivity can suf-
fice. The Kupreski¢ decision of the ICTY reviewed World War 11 juris-
prudence concerning policies of inaction. That jurisprudence referred to
“explicit or implicit approval or endorsement” and required that crimes be
“approved of or at least condoned or countenanced by a governmental
body”.% The 1954 ILC Draft Code referred to crimes “by the authorities
of a State or by private individuals acting at the instigation or with the tol-
eration of such authorities”.®® The Fujimori decision, referred to above,
requires that the crimes must be “connected in one way or another to a
particular State or organizational authority: they must at least be tolerated
by the latter”.8” The following passage from the Commission of Experts
on former Yugoslavia was already cited above, but is equally pertinent
and insightful with respect to encouragement by inaction:

Unwillingness to manage, prosecute and punish uncontrolled
elements may be another indication that these elements are,
in reality, but a useful tool for the implementation of a policy
of crime against humanity.%

Finally, as scholars such as Kai Ambos and Steffen Wirth have not-
ed, the possibility of policy by inaction is not only supported by authori-
ties, but is also important for the logical construction of Article 7, since
‘policy” must be distinguished from ‘systematic’. ‘Systematic’ requires
State or organizational action, because the crimes must be planned and
orchestrated, whereas ‘policy’ includes, inter alia, passive encourage-
ment. Thus widespread crimes committed by private actors, where State
authorities deliberately fail to maintain law and order in order to encour-
age the crimes, can be a crime against humanity.%

8 See Roy Lee et al., 2001, pp. 74—78, supra note 81.
8 Kupreski¢ Judgment, paras. 554-555, see supra note 47.

8 International Law Commission, “Draft Code of Offences Against the Peace and Security
of Mankind”, in Yearbook of the International Law Commission, 1954, vol. II, United Na-
tions, New York, 1960, p. 112.

87 Barrios Altos, La Cantuta and Army Intelligence Service Basement Cases, para. 715 (Cit-
ing Kai Ambos) (emphasis added), see supra note 39.

8 Commission of Experts for Yugoslavia, 1994, para. 85, see supra note 10.
8 Ambos and Wirth, 2002, pp. 31-34, see supra note 6.
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4.6. Conclusion

The Draft Convention is a welcome initiative. One of its many potential
contributions is to help clarify and harmonize the definition. Clarifying
commentary would be valuable (1) to mitigate legitimate concerns about
Article 7 and thereby bolster acceptability of the Convention; (2) to in-
crease the effectiveness of the Convention by forestalling restrictive mis-
interpretations; (3) to reduce fragmentation of the law of crimes against
humanity, by showing that many diverse national and international au-
thorities converge in regarding ‘policy’ as a modest test, that does what it
is generally agreed that crimes against humanity should do, namely to ex-
clude ordinary crimes.
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Beyond Territory, Jurisdiction, and Control:
Towards a Comprehensive Obligation to Prevent
Crimes Against Humanity

Maria Luisa Piqué”

5.1. Introduction and Overview

This chapter considers the scope of the obligation to prevent crimes
against humanity that the proposed International Convention on the Pre-
vention and Punishment of Crimes Against Humanity! (‘Proposed Con-
vention’) would impose on States Parties were it to become law.

The scope of States’ positive obligations pursuant to the text of the
Proposed Convention is mainly regulated by Article 8(1), according to
which such obligations are meant to be observed within each State Party’s
“territory under its jurisdiction or control”.

In the first part of the chapter, | address in turn why there should be
a specialized Convention on Crimes Against Humanity, the relationship
between international human rights law and international criminal law,

Maria Luisa Piqué has a law degree from the University of Buenos Aires, Faculty of
Law, and an LL.M. from Georgetown University Law Center. She has served as a member
of the team that prosecuted several members of the Argentinean Armed and Security Forc-
es involved in crimes against humanity committed during the 1976—1983 military dictator-
ship, in the Navy’s Mechanics School (ESMA) and within the Operation Condor — the co-
ordinated repressive effort of the Southern Cone military governments. Currently, she is a
law professor of Constitutional and Criminal Law at Universidad de Buenos Aires, and a
prosecutor of gender violence cases. She would like to thank Professors Morten Bergsmo
and David Luban for their inspiration, encouragement, and useful comments, and she
would also like to acknowledge the invaluable help of Michelle Ueland and Alexis Pad-
dock, of the ESL Writing Center of Georgetown University Law Center. She would also
like to acknowledge the enlightening comments to the draft done by Kiki A. Japutra and
SONG Tianying. The usual disclaimer applies. All the Internet references were last ac-
cessed on 2 September 2014.

1 This Proposed Convention is the result of the project to study the need for a comprehen-
sive convention about crimes against humanity, which started in the spring of 2008 within
the Whitney R. Harris World Law Institute of Washington University School of Law and it
was named “the Crimes against Humanity Initiative”. For more details see Chapter 2 of
this volume. The text of the Proposed Convention is reproduced in Annex 1.

FICHL Publication Series No. 20 (2014) — page 135



On the Proposed Crimes against Humanity Convention

and the positive and negative obligations of States created by international
criminal law. Then, I deconstruct the phrase “territory under its jurisdic-
tion or control” and analyse the way it impacts the scope of States’ obliga-
tions under the Proposed Convention, particularly in their obligation to
prevent crimes against humanity.

The chapter next describes how this provision would represent pro-
gress regarding the prevention of crimes against humanity, particularly
because it would reach situations in which States currently are not under
the obligation to prevent those crimes. However, | also explain how that
progress would be outweighed by the negative consequences such a pro-
vision could have — meaning those that involve a restrictive interpretation
of the obligation to prevent crimes against humanity.

Finally, I argue that the obligation to prevent crimes against human-
ity should not be territory-centred. Rather, it should encompass persons,
facilities or situations under the jurisdiction or control of States, and be
constructed in a similar fashion to the obligation to prevent genocide, ac-
cording to the International Court of Justice’s (‘ICJ’) interpretation of the
Convention for the Prevention and Punishment of the Crime of Genocide
of 1948 (‘Genocide Convention’) in the Case Concerning the Application
of the Convention on the Prevention and Punishment of the Crime of
Genocide (‘Genocide case’).?

5.2.  Why Should There be a Specialized Convention on Crimes
Against Humanity?*

The condemnation of crimes against humanity is not novel. It can be

traced to Article 6(c) of the Charter of the International Military Tribunal

that sat at Nuremberg (‘Nuremberg Charter’) and to the Genocide Con-

vention that followed.* Those precedents paved the way for further inter-

2 1CJ, Judgment, 26 February 2007, para. 166.

3 This account stems from Leila Nadya Sadat, A Comprehensive History of the Proposed
International Convention on the Prevention and Punishment of Crimes against Humanity,
Washington  University Law, 2010, available at http://law.wustl.edu/ har-
rissfCAH/docs/CompHistoryFinal12-01-10.pdf.

4 Although it is still unknown how the actual denomination of crimes against humanity was
selected by the drafters of the Nuremberg Charter, it is worth noting that in 1915, France,
Great Britain and Russia denounced the Armenian genocide committed by the Ottoman
government as “crimes against civilization and humanity”. That same phrase appeared in
1919 within a failed proposal to try the perpetrators of the Armenian genocide. See David
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national treaties that condemned specific manifestations of crimes against
humanity® and declared the non-applicability of statutory limitations in
the investigation and prosecution of acts falling within that category.®

The Nuremberg Charter articulated the international community’s
repudiation of war crimes, crimes against humanity and crimes against
peace committed by major war criminals of the European Axis countries
during World War Il. The Genocide Convention, in turn, was the first in-
ternational treaty of general application that systematized atrocious crimes
and obliged its contracting parties to punish and prevent them.’

However, those steps in the struggle against mass atrocity turned
out to be insufficient. Not only are some groups left unprotected (such as
those based on political or cultural affiliations, or gender distinctions, see
Chapter 8 below), but also the scope of the obligations imposed on States
is restrictive.® As a result, “only a fraction of the millions of victims over
the past six decades has benefited from the provisions of the Genocide

Convention”.®

As of 2011, the most comprehensive codification of crimes against
humanity can be found in Article 7 of the Rome Statute of the Interna-
tional Criminal Court (‘1CC Statute’). However, the application of Article
7 is limited to situations within the jurisdiction of the ICC.° Furthermore,

Luban, “A Theory of Crimes Against Humanity”, in Yale Journal of International Law,
2004, vol. 29, p. 85.

At the international level, the treaties that have entered into force are the “International
Convention on the Suppression and Punishment of the Crime of Apartheid” (‘Apartheid
Convention’), adopted and opened for signature, ratified by General Assembly (UNGA)
resolution 3068 (XXVIII) of 30 November 1973, entered into force 18 July 1976; the
“Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Pun-
ishment” (‘Torture Convention’), UNGA resolution 39/46 of 10 December 1984, entered
into force 26 June 1987; and the “International Convention for the Protection of All Per-
sons from Enforced Disappearance” (‘Enforced Disappearance Convention’), UNGA Res-
olution A/RES/61/177 of 20 December 2006, entered into force on 23 December 2010
(Doc. A/61/488. C.N.737.2008). There are also other treaties at the regional level.

6 “Convention on the Non-Applicability of Statutory Limitations to War Crimes and Crimes
against Humanity”, UNGA resolution 2391, entered into force on 11 November 1970,
U.N. GAOR, 23d Sess., Supp. No. 18, at 40, U.N. Doc. A/7218 (1968).

7 Sadat, 2010, p. 3, para. 7, supra note 3.
8 Ibid.
9 Ibid.

10 For instance, extermination, imprisonment, persecution and widespread sexual violence
including rape, sexual slavery, enforced prostitution and forced pregnancy. See ibid.
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apart from the obligations of co-operation that States Parties to the ICC
Statute have vis-a-vis the ICC, they are not obligated by the Statute to
prevent crimes against humanity.

It is especially interesting to notice that expert consultations held
regarding the Proposed Convention®! underscored the fact that sometimes
it is difficult to get the attention of the international community to react
against the commission of crimes against humanity.*? Particularly, the
experts agreed that “unless a crime was described as ‘genocide,’ its com-
mission somehow seemed less of a problem and required no international
response”.™® Thus, many participants in those discussions felt frustrated
with the “semantic indifference” to the commission of crimes against hu-
manity, which has taken the lives of millions of persons.**

With those evils in mind, the drafters acknowledged that it would
be very important for the Convention to be, on the one hand, an instru-
ment for the prosecution and punishment of those responsible for the
commission of crimes against humanity and, on the other hand, an in-
strument recognizing the importance of prevention.’® As regards preven-
tion, it was suggested that a focus on education and capacity-building
among States could be a starting point in “operationalizing” the ‘Respon-
sibility to Protect’ norm (‘R2P*).16

Codifying crimes against humanity and prescribing attendant State
obligations, with an ambition of universality, represent significant pro-
gress propelled by past struggles and future prevention. As such, the Pro-
posed Convention deserves dedicated commitment to its development, in
the interest of eradication of crimes against humanity.

5.3. Relationship Between International Human Rights Law
and International Criminal Law

International criminal law and human rights law are closely tied together.

Clarifying their relationship, in particular, their similarities and differ-
ences, is important to discerning the nature and scope of State obligations

11 Regarding those discussions, and which experts were invited, see Sadat, supra note 3.
12 1bid., p. 8, para. 24.

13 Ibid.

4 bid.

15 1hid., para. 56.

16 1hbid., para. 57.
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in each of these two areas of law, as well as the beneficiaries of those ob-
ligations.

The development of human rights law has eroded the international
law paradigm according to which international law was only concerned
about the relations among States. Now, international law is also con-
cerned with the way States treat their own citizens and subjects,'” and
human rights treaties are meant to reflect that concern and limit State ac-
tion.

In a similar fashion, the surfacing of international criminal law re-
flects the international community’s view that some grave violations of
human rights, or “gross violations”,'® deserve specific, and harsher, treat-
ment. In fact, not all human rights violations are international crimes,®
international criminal law is the last resort for the protection of human
rights.

What are, then, the criteria to differentiate between human rights
violations that amount to international crimes, and those that do not? Ac-
cording to David Luban, the condemnation, at least intuitively, stems
from the need to distinguish between “civilized and uncivilized conduct”,
and to claim that whereas some “torments and humiliations” cross the
line,? others, such as the suppression of the free press or the denial of the

17 Luban, 2004, pp. 3435, supra note 4.

18 For instance, according to Bassiouni, the proscription against crimes against humanity
protects the following rights: life, liberty, and personal security; freedom from torture and
from cruel, inhuman or degrading treatment or punishment; freedom from slavery and
forced labor; freedom from arbitrary arrest and detention; a fair criminal trial; equal treat-
ment; freedom of movement, religion, opinion, expression, and association; the right to a
family; and recognition as a person before the law. See M. Cherif Bassiouni, “The Pro-
scribing Function of International Criminal Law in the Process of International Protection
of Human Rights”, in Yale Law Journal of World Public Order, 1982, vol. 9, pp. 200—201.

19 None of the three most important human rights instruments — the “Universal Declaration
of Human Rights” (‘UDHR”) (adopted by the UNGA on 10 December 1948), the “Interna-
tional Covenant on Civil and Political Rights” (‘ICCPR”) (adopted and opened for signa-
ture, ratification and accession by UNGA resolution 2200A (XXI) of 16 December 1966,
and entered into force 23 March 1976), and the “International Covenant on Economic, So-
cial and Cultural Rights” (‘ICESCR’) (adopted and opened for signature, ratification and
accession by UNGA resolution 2200A (XXI) of 16 December 1966, and entered into force
3 January 1976) — contain criminal enforcement provisions. See David Luban, Julie
O’Sullivan and David Stewart, International and Transnational Criminal Law, Aspen
Publishers, 2010, p. 34.

20 Luban, 2004, p. 101, supra note 4.
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right to own real property, do not.! In Luban’s words, “[t]he atrocities
and humiliations that count as crimes against humanity are, in effect, the
ones that turn our stomachs, and no principle exists to explain what turns

our stomachs”.??

Whereas all the rights enshrined in human rights conventions are
applicable within a State’s territory, it is not always the case when the
State is operating abroad. In situations like that, the spectrum of enforcea-
ble rights “may be limited by the scope of the State’s authority or control
in the circumstances”.?® These differences in the scope of obligation, de-
pending on where the State is acting, also have to do with the scope of
beneficiaries of human rights treaties, which is usually restricted to per-
sons within a State’s territory or subject to its jurisdiction.

The extraterritorial applicability of human rights treaties has, thus,
proven to be more problematic and controversial. One reason for this is
that not all those rights established by the human rights treaties were, by
their nature, intended to be applicable extraterritorially.?* Whereas some
fundamental principles must always be respected,? other provisions —
such as States’ obligation to respect free press — are not suitable for their
extraterritorial application.

Notwithstanding that debate, there seems to be a general consensus
that States are prohibited to do abroad what they are barred from commit-
ting within their own territories under human rights treaties, particularly if
that entails gross violations of human rights.

This approach to an extraterritorial application of human rights trea-
ties has been recognized by international and regional human rights bod-
ies such as the Human Rights Committee (‘HRC”), the European Court of
Human Rights (‘ECtHR”), the International Court of Justice (‘1CJ’), and
the Inter-American Commission of Human Rights (‘IACHR”).

2L Ibid.

2 |bid.

2 John Cerone, “Jurisdiction and Power: The Intersection of Human Rights Law and the
Law of Non-International Armed Conflict in an Extraterritorial Context”, in Israel Law
Review, 2007, vol. 40, footnote 72, p. 437.

24 Theodor Meron, “Extraterritoriality of Human Rights Treaties”, in American Journal of
International Law, January 1995, vol. 89, p. 80.

%5 According to Meron, among those fundamental principles would be the prohibition of the
arbitrary taking of life, the duty of humane treatment of persons in detention, the prohibi-
tion of inhuman or degrading treatment or punishment, and essential due process, see ibid.
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For instance, the HRC interpreted Article 2 of the International
Covenant on Civil and Political Rights (‘ICCPR’), according to which
States Parties are obligated to respect and ensure human rights “to all in-
dividuals within its territory and subject to its jurisdiction” in the context
of complaints concerning the kidnapping, torture and imprisonment in a
clandestine detention centre in Argentina of Uruguayan citizens, perpe-
trated by Uruguayan officials during the late 1970s.2° The HRC stated that
Uruguay could be held accountable for “violations of rights under the
Covenant which its agents commit upon a territory of another State”.?’
The reason for this was that it would be “unconscionable” to interpret Ar-
ticle 2 as barring States Parties from violating the rights protected in the
Covenant on their own territory, but allowing them to violate them on the
territory of another State.?®

This position was later reaffirmed by the HRC in the General
Comment No. 31, entitled ‘The Nature of the General Legal Obligation
Imposed on States Parties to the Covenant’,2® where it Stated that a State
Party was compelled to respect and ensure human rights “to anyone with-
in the power or effective control of that State Party, even if not situated

within the territory of the State Party”.%

In turn, the ECtHR has taken a similar approach, although its appli-
cation was somewhat erratic. In the Cypriot cases®! the Court had to de-

% Sergio Rubén Lopez Burgos v. Uruguay, Communication No. 52/1979, 6 June 1979,
CCPR/C/13/D/52/1979 para. 176; and Lilian Celiberti de Casariego v. Uruguay, Commu-
nication No. 56/79, CCPR/C/13/D/76/1976, both views were adopted on 29 July 1981.

27 See Sergio Rubén Lopez Burgos v. Uruguay, ibid., paras. 12.1. and 12.3.
2 Ibid.

29 Adopted on 29 March 2004 (2187th meeting), CCPR/C/21/Rev.1/Add.13 (General Com-
ments).

30 1hid., para. 10.

31 By “Cypriot cases” I mean those cases concerning human rights violations in Northern
Cyprus after Turkey’s invasion, 20 July 1974. In short, as a result of those military opera-
tions, Turkey seized a significant part of Cyprus’ territory (around 40%). In November
1983, the Turkish Republic of Northern Cyprus (“TRNC’) was proclaimed in the territories
occupied by Turkey — although it was condemned and not recognized by the international
community. Turkey, however, did not lose control over the territory of Northern Cyprus
when the TRNC was proclaimed. That control was still exercised both directly (by Turkish
soldiers on duty in Cyprus) and indirectly through the government of the TRNC which was
a “puppet government” dependent on Turkey (see Michal Gondek, The Reach of Human
Rights in a Globalising World: Extraterritorial Application of Human Rights Treaties, In-
tersentia, 2009, pp. 126—131).
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termine whether human rights violations in Northern Cyprus were capable
of falling within the ‘jurisdiction’ of Turkey under the European Conven-
tion for the Protection of Human Rights and Fundamental Freedoms
(‘ECHR’) even though they had occurred outside its national territory.
The ECtHR held that the responsibility of States Parties could be in-
volved, on the one hand, due to acts of their authorities, whether per-
formed within or outside national boundaries, which produce effects out-
side their own territory and, on the other hand, when as a consequence of
military action — whether lawful or unlawful — a particular State Party ex-
ercises effective control of an area outside its national territory. In that
case, the controlling State is under the obligation to secure, in such an ar-
ea, the rights and freedoms protected by the ECHR.*2

Regarding the ICJ, it has concluded that the ICCPR is applicable
“in respect of acts done by a State in the exercise of jurisdiction outside

its own territory”.3

Finally, within the Inter-American System of Human Rights, the
IACHR has noted that, occasionally, “the exercise of its jurisdiction over
acts with an extra-territorial locus will not only be consistent with, but

32 ECtHR, Loizidou v. Turkey, Preliminary Objections, 23 March 1995, Series A, No. 310,
para. 62. See also, ECtHR, Case of Cyprus v. Turkey, Judgment, 10 May 2001, Reports of
Judgments and Decisions 2001-1V, para. 77 (maintaining the Loizidou precedent and add-
ing that Turkey’s jurisdiction over Northern Cyprus should be considered to reach the se-
curing of the entire range of substantive rights protected by the ECHR, and that violations
of those rights are imputable to Turkey). But see also the Bankovi¢ and others v. Belgium
and others, Admissibility decision, 12 December 2001, Application No. 52207/99, ECHR
2001-XIl (‘Bankovié¢ case’), which involved a complaint filed against NATO by the vic-
tims of a missile launched on 23 April 1999 by a NATO aircraft against the buildings of a
Serbian radio station in Belgrade. In that case the ECtHR changed its position. Specifical-
ly, it denied the ECHR’s protection to the victims of that act because the positive obliga-
tion to secure “the rights and freedoms defined in Section I of this Convention” was only
extraterritorial in very restricted exceptions, and this case was not one of them. In a later
decision, though, (Issa and others v. Turkey, Admissibility Decision, 30 May 2000, Appli-
cation No. 31821/96), the ECtHR implicitly overruled Bankovi¢ and held that a State could
be held accountable for violating human rights protected by the ECHR of persons who
were in other State’s territory, but who also happened to be under the former State’s au-
thority and control through its agents operating — whether lawfully or unlawfully — in the
latter State. In those circumstances, the ECtHR went on, responsibility stemmed from Ar-
ticle 1 of the ECHR, which could not be interpreted so as to allow a State Party to perpe-
trate violations of the Convention abroad that they were barred from committing in their
own territory.

33 1CJ, Legal Consequences of the Construction of a Wall in the Occupied Palestinian Terri-
tories, Advisory Opinion, 9 July 2004, 1.C.J. Reports 2004, p. 136, para. 111.
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required by, the norms which pertain [...]”.3* Given the fact that every
person is entitled to individual rights because of human nature, American
States are obliged to “uphold the protected rights”* of the American Dec-
laration of the Rights and Duties of Man of any person under its authority
and control, even if the State Party is acting beyond its national bounda-
ries.®

5.4. Positive and Negative Obligations of States Created by
International Criminal Law

States can be subjected to different kinds of obligations under human
rights and international criminal law. Some of them are treaty-based, and
others can be inferred from international custom. Those obligations can be
categorized as ‘positive’ or ‘negative’ depending on the kind of State
conduct they require (actions or omissions).

In the human rights law field, the negative category obligates States
to respect rights or to refrain from encroaching on them, whereas the posi-
tive category obligates States to ensure rights, or to take measures in order
to secure human rights. While the former are obligations of ‘result’, the
latter are obligations of ‘conduct’. Consequently, they are ruled by differ-
ent standards.*

When a State affirmatively violates a human right it is also breach-
ing an obligation of ‘result’. Thus, the responsibility for the violation is
manifest and immediate. In turn, when such conduct is not attributable to
a State but to the action of non-State actors, the question of whether a par-
ticular State has breached its positive obligation (“to ensure”) under hu-
man rights law “will be determined by the quality of the State’s response
to th;g conduct, generally governed by the State’s ‘best efforts’ stand-
ard”.

3 JACHR, Coard et al. v. the United States, Report No. 109/99, Case No. 10.951, 29 Sep-
tember 1999, para. 37.

% 1lbid., para. 37.

% See also, IACHR, Rafael Ferrer-Mazorra et al. (United States), Report No. 51/01, Case
No. 9903, 4 April 2001, IACHR Annual Report, 2000, OEA/Ser.L/V/11.111, Doc. 20 rev.,
para. 178; Saldano case (Argentina), Report No. 38/99, 11 March 1999, in IACHR Annual
Report, 1998, OEA/Ser.L/V/11.102, Doc. 6 rev., paras. 15-20.

37 See John Cerone, 2007, p. 416, supra note 23.

% lhid. See also, Inter-American Court of Human Rights, Case of Velasquez-Rodriguez v.
Honduras, Judgment, 29 July 1988, Ser. C, no. 4 (1988), para. 172: “[I]n principle, any vi-
olation of rights recognized by the Convention carried out by an act of public authority or
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As for international criminal law conventions, they create obliga-
tions with a similar structure to that of human rights treaties. Within the
category of negative obligations is the prohibition against committing
those crimes in and of themselves. In turn, positive obligations usually
compel States Parties to prosecute or extradite those who commit the of-
fences defined therein. Some of them, moreover, impose on States the
duty to prevent the commission of those crimes in the first place.*

Admittedly, regarding the negative obligation, international crimi-
nal law conventions do not expressly include the prohibition to commit
those crimes.*® However, that obligation underlies all of them, notwith-
standing where the State is acting (within or beyond its territory). There
would be no reason for imposing a “jurisdiction threshold on a negative
State obligation to refrain from doing harm”.** And this is particularly so
where international crimes are concerned.

Firstly, this approach was endorsed by the ICJ in the Genocide
case,*? where it found that, even if not explicitly, the Genocide Conven-
tion prohibits States Parties from committing genocide. That assertion
was grounded on the fact that genocide is labelled by Article I of that
Convention as “a crime under international law”. If States Parties had
agreed to such a categorization, they must logically refrain from commit-
ting that crime.®

by persons who use their position of authority is imputable to the State. However, this does
not define all the circumstances in which a State is obligated to prevent, investigate and
punish human rights violations, nor all the cases in which the State might be found respon-
sible for an infringement of those rights. An illegal act which violates human rights and
which is initially not directly imputable to a State (e.g., because it is the act of a private
person or because the person responsible has not been identified) can lead to international
responsibility of the State, not because of the act itself, but because of the lack of due dili-
gence to prevent the violation or to respond to it as required by the Convention”.

39 See Articles | and VII, Genocide Convention; Articles IV (a), VI, and VIII, Apartheid
Convention; Articles 2.1, 11, and 16, Torture Convention; Articles 12.4, 17, 22, 23, and
25, Enforced Disappearance Convention. See supra note 5.

40 For instance, none of the international treaties mentioned in supra note 39 provides ex-
pressly that States Parties will not commit those international crimes.

Marko Milanovi¢, “From Compromise to Principle: Clarifying the Concept of State Juris-
diction in Human Rights Treaties”, in Human Rights Law Review, 2008, vol. 8, no. 3, p.
446,

42 See supra note 2, paras. 166, 167.

4 Ibid.

41
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The ICJ also took into account the obligation to prevent genocide
set out in Article I of the Genocide Convention. If States are under the
obligation to “employ the means at their disposal [...] to prevent persons
or groups not directly under their authority from committing an act of
genocide™, it would be at least “paradoxical” to allow them to commit
such acts “through their own organs, or persons over whom they have
such firm control that their conduct is attributable to the State concerned

under international law”.*®

Secondly, the prohibition against international crimes (such as gen-
ocide, war crimes, and crimes against humanity), has jus cogens status.*®
That is to say, its hierarchical position is above all other principles, norms
and rules of international and domestic law.*” Consequently, it is a per-
emptory norm that is accepted by the whole international community as a
norm that cannot be derogated from and can only be modified by another
law of the same character.® Furthermore, the prohibition against the
commission of the said crimes is absolute or erga omnes,*® the conse-

4 Ibid.
4 Ibid.

4 See M. Cherif Bassiouni, Crimes against Humanity in International Law, Kluwer Law
International, 1999, p. 210; see also Payam Akhavan, “The Origin and Evolution of
Crimes Against Humanity: an Uneasy Encounter between Positive Law and Moral Out-
rage”, in Morten Bergsmo (ed.), Human Rights and Criminal Justice for the Downtrodden.
Essays in Honour of Asbjgrn Eide, Martinus Nijhoff Publishers, 2003, p. 3 (“The prohibi-
tion against crimes against humanity is, beyond doubt, one of the most fundamental norms
of international law. It is widely considered as a part of ius cogens [...]”). This has also
been recognized in international tribunals, see International Criminal Tribunal for the for-
mer Yugoslavia (‘ICTY?’), Prosecutor v. Kupreski¢ et al., Judgment, 14 January 2000,
Case No. I1T-95-16-T, para. 520 (“Furthermore, most norms of international humanitarian
law, in particular those prohibiting war crimes, crimes against humanity and genocide, are
also peremptory norms of international law or jus cogens, i.e. of a non-derogable and over-
riding character”) and all the cases that are quoted there. For a review of the recognition of
the norms that have been considered ius cogens, see Sandesh Sivakumaran, “Impact on the
Structure of International Obligations”, in Menno Kamminga and Martin Scheinin (eds.),
The Impact of Human Rights Law on General International Law, Oxford University Press,
2009, pp. 133-150.

47 Cherif Bassiouni, 1999, p. 210, supra note 46.

48 Vienna Convention on the Law of Treaties, signed at Vienna on 23 May 1969, entered into
force on 27 January 1980. United Nations, Treaty Series, vol. 1155, p. 331, Article 53.

4 See ICJ, Case Concerning Barcelona Traction, Light and Power Company, Limited (Bel-
gium v. Spain), Judgment, 5 February 1970, new application: 1962, ICJ Reports 1970, p. 3
and its famous obiter dictum in para. 33. In that case, the ICJ recognized that any State
could hold a legal interest in the protection of “principles and rules concerning the basic
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quence of which is that any State can claim to have a legal interest in its
protection.

Thirdly, this also have been acknowledged by the Restatement
(Third) of the Foreign Relations Law of the United States 8702 (1987),
according to which “[a] State violates international law if, as a matter of
State policy, it practices, encourages or condones: a) genocide; b) slavery
or slave trade; c) the murder or causing the disappearance of individuals;
d) torture or other cruel, inhuman, or degrading treatment or punishment
[...]".

However, as we shall see, the positive obligations — particularly the
obligation to prevent — can become a thorny issue. | will delve into these
topics in the following sections.

5.5. The Obligation to Prevent under the Proposed Convention

The negative obligation that implicitly stems from the Proposed Conven-
tion is to refrain from committing crimes against humanity, which, as
shown above, does not have territorial limits.*

The positive obligations that the Proposed Convention would im-
pose on States if it became law can be divided into three groups: (1) the
obligation to investigate, prosecute and punish crimes against humanity;
(2) the obligation to prevent crimes against humanity; and (3) the obliga-
tion to co-operate with other States in the fulfilment of their obligations.
This chapter focuses on the obligation to prevent crimes against humanity.

The scope of the obligations is shaped by Article 8(1) of the Pro-
posed Convention.*® It is important to analyse closely the wording of that

rights of the human person”, which include, according to the Court, the prohibition of acts
of aggression, of genocide, and the protection from slavery and racial discrimination (the
last two are particular manifestations of crimes against humanity).

50 In line with the criteria set by the ICJ in the Genocide case, the prohibition to commit
crimes against humanity may be inferred from the object and purpose of the Proposed
Convention, from some specific provisions regarding State responsibility and the obliga-
tion to prevent, and from the characterization of crimes against humanity as “international
crimes”. In turn, Article 8 imposes on States Parties the obligation to prevent and to punish
crimes against humanity. In addition, even if the worldwide scope of the prohibition
against crimes against humanity was questioned, those crimes committed by a State acting
abroad would, as Professor Luban notes, simultaneously constitute war crimes, and there-
fore, they would amount to international crimes anyway. Luban, 2004, p. 94, supra note 4.

Article 8(1) in full provides: “Each State Party shall enact necessary legislation and other
measures as required by its Constitution or legal system to give effect to the provisions of

51
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provision — particularly, the meaning of the terms ‘territory’, ‘jurisdiction’
and ‘control’, which serve as a threshold requirement regarding the posi-
tive obligations of States. | will also delve into the interaction of those
words and the way they shape the obligation to prevent crimes against
humanity.

The selection of the words ‘territory’, ‘jurisdiction’ and ‘control’ in
a provision like this is not random. In fact, many international law con-
ventions and particularly human rights treaties have provisions similar to
Article 8(1) shaping the boundaries of the obligations of States under the
treaty.>> Moreover, the way those words have been interpreted within hu-
man rights treaties by international, regional and domestic bodies has had
a major impact on their extraterritorial applicability.>®

Bearing in mind the debate that has arisen regarding the interpreta-
tion of ‘territory’, ‘jurisdiction’, and ‘control’, it is worth exploring the
Proposed Convention in order to see if its wording may give any clues
about their possible meaning and reach in Article 8(1).

As for ‘territory’, the provisions of the Proposed Convention “shall
apply to all parts of federal States without any limitations or excep-
tions™.>

Regarding ‘control’, although it is used in other provisions of the
Proposed Convention, they do not seem linked with its use in Article 8(1),
as they refer to very specific and limited situations: (1) the control of one
person towards another in the crime of torture;* (2) the responsibility of
commanders and other superiors;> or (3) the physical control over a per-
son by a State for purposes of prosecution or extradition.®” Thus, those

the present Convention and, in particular, to take effective legislative, administrative, judi-
cial and other measures in accordance with the Charter of the United Nations to prevent
and punish the commission of crimes against humanity in any territory under its jurisdic-
tion or control”.

52 For a review of all the uses of the word ‘jurisdiction’ in human rights treaties, see, €.g.,

Milanovi¢, 2008, pp. 411-448, supra note 41. See also Gondek, 2009, supra note 31, and
in particular, Chapter Il.

% Gondek, 2009, p. 367, supra note 31.
54 Article 20, Proposed Convention.

%5 1bid., Article 3(2)(e).

5 Ibid., Article 5(1), (2).

57 lbid., Article 10(2)(a) , (5).
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other uses do not provide any insights into interpreting ‘control’ or clari-

fying either of the other two words under study.

In turn, in-depth analysis of the different appearances of the term
‘jurisdiction’ throughout the Proposed Convention is worthwhile because
it may illuminate the meanings that ‘jurisdiction’ in Article 8(1) is suscep-

tible to.

Article 10 of the Proposed Convention encompasses a general pro-
vision about jurisdiction and the extent of States’ obligations to prosecute
and punish crimes against humanity.®® ‘Jurisdiction’ appears many times
throughout the article, although with a seemingly different meaning than

in Article 8(1):

1.

Persons alleged to be responsible for crimes against
humanity shall be tried by a criminal court of the State
Party, or by the International Criminal Court, or by an
international tribunal having jurisdiction over crimes
against humanity.

Each State Party shall take the necessary measures to
establish its competence to exercise jurisdiction over
persons alleged to be responsible for crimes against
humanity:

(@) When the offense is committed in any territory un-
der its jurisdiction or onboard a ship or aircraft
registered in that State or whenever a person is un-
der the physical control of that State; or

[-]

Each State Party shall likewise take such measures as
may be necessary to establish its competence to exer-
cise jurisdiction over the offense of crimes against hu-
manity when the alleged offender is present in any terri-
tory under its jurisdiction, unless it extradites or surren-
ders him or her to another State in accordance with its
international obligations or surrenders him or her to an
international criminal tribunal whose jurisdiction it has
recognized.

58 In fact, many international human rights treaties include articles similar to Article 10 of the
Proposed Convention, obligating States to criminalize and prosecute certain conduct. For a

review of all of them, see Milanovi¢, 2008, pp. 426—427, supra note 41.
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4. The present Convention does not preclude the exercise
of any other competent criminal jurisdiction compatible
with international law and which is exercised in accord-
ance with national law.

5. For purposes of cooperation, jurisdiction shall be
deemed to exist whenever the person responsible for, or
alleged to be responsible for, crimes against humanity is
present in the State’s territory or the State Party is in a
position to exercise physical control over him or her.%

In Article 10(2), ‘jurisdiction’ is used in its general meaning under
international law: “The capacity of a State under international law to pre-
scribe or to enforce a rule of law”® or, to put it differently, to regulate the
conduct of physical and legal persons, and to enforce such regulations.5:

In line with Article 10(2) of the Proposed Convention, States would
be under the obligation to import crimes against humanity into their do-
mestic criminal law, and to establish their competence — through the nec-
essary legislation — in order to investigate, prosecute and punish crimes
against humanity whether they are committed in their own territory, or by
their nationals, or if the victim is a national of that State.

Moreover, the Proposed Convention does not preclude States from
exercising their criminal jurisdiction according to the ‘protective princi-
ple’ or even in a universal fashion, as both of them are compatible with
international law.%?

59 Article 10, Proposed Convention. As a matter of fact, the protective principle and universal
jurisdiction are already included in Article 10(2)(c), Article 8(8) and Article 9 of the Pro-
posed Convention.

60 Restatement (Second) of Foreign Relations Law of the United States: Jurisdiction Defined,
2010, § 6.

61 Gondek, 2009, p. 47, supra note 31. Basically, the determination of the principles accord-
ing to which States may exercise their jurisdiction is based on the functions that they can
exercise legitimately: “States consist, at bottom, of territory and people; and so, it will
come as no surprise that the two fundamental bases for jurisdiction are territorial and per-
sonal — and, thus, giving place to the ‘territorial” and ‘active personality’ principles. In ad-
dition, international law recognizes other bases for the legitimate exercise of jurisdiction.
As it is acknowledged that States have a legitimate interest in securing their borders and
currency, among other interests, the protection of those interests represents another basis
for jurisdiction”. Lastly, regarding some specific atrocity crimes, international law also
recognizes the power of States to assert jurisdiction if the perpetrator is located within its
territory. See Luban, O’Sullivan, and Stewart, 2010, p. 171, supra note 19.

62 See Article 10(4), Proposed Convention.
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The above-mentioned meaning of ‘jurisdiction’, however, is not the
only one that the term has within some sections of Article 10. Paragraphs
one and four of Article 10 do not use ‘jurisdiction’ as a State’s compe-
tence to prescribe, adjudicate, or enforce, but rather regarding the compe-
tence of the ICC or any other international tribunal created by the interna-
tional community to try persons alleged to be responsible for crimes
against humanity.®3

In turn, the reference to ‘jurisdiction’ in Article 8(1) could well be
interpreted as serving a different purpose, and thus having a different
meaning than ‘jurisdiction” as used in Article 10(1), 10(2) and 10(4). The
question about what ‘jurisdiction’ can mean within that context has two
possible and mutually exclusive answers.

On the one hand, it could be said that ‘jurisdiction’, as used in Arti-
cle 8(1), refers to the meaning that term denotes within general interna-
tional law — that is to say, the authority to make and enforce the law. In
fact, that has been the way that the ECtHR has interpreted a similar clause
of the ECHR — Atrticle 1%* — in the Bankovi¢ case.

On the other hand, it could also be argued that ‘jurisdiction’ in Arti-
cle 8(1) has a different meaning, closer to the one that ‘jurisdiction’ has
within human rights conventions, where provisions of the like are very
common.

According to the latter viewpoint ‘jurisdiction’ should not be under-
stood as it is within general international law, but as referring “to a partic-
ular kind of factual power, authority or control that a State has over a ter-
ritory, and consequently over persons in that territory”.%® In that context,
‘jurisdiction’ serves as a condition for assessing the existence of a particu-
lar obligation of a State regarding a particular victim — or potential victim
— of a human rights violation because of his or her presence in a certain

8 In this sense, ‘jurisdiction’ can be said to be “that which deals only with the scope of ap-

plication of the supervisory mechanism under a particular treaty, most notably with the
competence of a treaty body to examine individual petitions”, Milanovi¢, 2008, p. 414, su-
pra note 41. I will not delve into this particular meaning of ‘jurisdiction’ because it is not
controversial, and also because it is not relevant for the purpose of my argumentation.

64 Article 1 of the ECHR provides that “[t]he High Contracting Parties shall secure to every-
one within their jurisdiction the rights and freedoms defined in Section | of [the] Conven-
tion”.

8 Milanovi¢, 2008, p. 428, supra note 41.
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territory.®® Thus, the purpose served by this meaning of jurisdiction is to
determine the applicability of a human rights treaty to a particular State
conduct, the legality or illegality of that conduct being irrelevant.®’

Within international human rights law, provisions such as Article
8(1) of the Proposed Convention and Article 1 of the ECHR, containing
the “territory under its jurisdiction or control” (or similar wording) re-
quirement, are conditions to be satisfied “in order for treaty obligations to
arise in the first place”.®® In other words, the concept of jurisdiction is a
tool to establish whether a particular State is obligated under a particular
treaty. Once that determination has been made, it is necessary to establish
whether that State breached those obligations, in which case the act would
be considered internationally wrongful and would entail that State’s re-
sponsibility.®

To sum up, throughout the Proposed Convention, ‘jurisdiction’ ap-
pears many times and it is susceptible to at least three different mean-
ings.”® What is the meaning of ‘jurisdiction’ in Article 8(1)?

In Article 8(1), ‘jurisdiction’ is used as an alternative to ‘control’.
The conjunction ‘or’ links the two alternatives. Thus, the drafters were
thinking about two different situations: One, a certain territory is under
the ‘jurisdiction’ of a State; and the other, a certain territory is under its
‘control’. Thus, ‘jurisdiction’ and ‘control’ are presupposed to be mutual-
ly exclusive, the main difference between those situations being presence
or lack of legal competence (or ‘jurisdiction’ in the sense used in general
international law).

6 See also Gondek, 2009, p. 16, supra note 31, who differentiates between both meanings of
‘jurisdiction’, one of them being “the legal competence of a State to legislate, adjudicate
and enforce the law” (‘jurisdiction’ as it is understood in international criminal law) and
the other being “a given location” (‘jurisdiction’ as it is used in human rights treaties).

67 Ibid., p. 56.

8 Milanovi¢, 2008, p. 416, supra note 41.

9 1hid., p. 441.

0 Article 10(3), in fact, is a very good example, as it simultaneously in the same sentence
embraces them: (a) ‘jurisdiction’ as used in general international law, specifically, to pre-
scribe (“Each State Party shall... establish its competence to exercise jurisdiction over
[...]"); (b) ‘jurisdiction’ regarding the rationae materiae, personae, loci competence of an
international court (“an international criminal tribunal whose jurisdiction it has recognized
[...]”); and (c) ‘jurisdiction’ as used in human rights law (“[...] when the alleged offender
is present in any territory under its jurisdiction [...]”).
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The addition of ‘control’ to the wording of such a clause is novel.
Within human rights treaties, provisions concerning the scope of its ap-
plicability refer to ‘jurisdiction’ (either over persons or over territories, or
both, depending on the convention) but none of them include any word
alludglg to factual power (as opposed to legal competence) such as ‘con-
trol’.

The addition of ‘control’ to the language of Article 8(1) of the Pro-
posed Convention can be interpreted as a reaction against some restrictive
approaches to the applicability of human rights treaties among some in-
ternational and regional tribunals. Those restrictive interpretations usually
stem from the conflation of ‘jurisdiction’ as understood in international
law and ‘jurisdiction’ as used in human rights law. "

Due to that confusion, it has been asserted — most notably, by the
ECtHR — that the obligations of States under human rights treaties are es-
sentially territorial and that the extraterritorial application of those con-
ventions is exceptional.” The consequence of that interpretation was that

1 The “International Convention on the Elimination of All Forms of Racial Discrimination”,
adopted and opened for signature and ratification by UNGA resolution 2106 (XX) of 21
December 1965, and entered into force on 4 January 1969, states in Article 3 that “States
Parties [...] undertake to prevent, prohibit and eradicate [racial segregation and apartheid]
in territories under their jurisdiction”. The ICCPR, in Article 2(1) provides that each State
Party undertakes “to respect and to ensure to all individuals within its territory and subject
to its jurisdiction the rights recognized in the present Covenant”, without discrimination.
The Torture Convention, in different provisions confines States Parties’ obligations to pre-
vent torture and other cruel treatments to the territory under their ‘jurisdiction’, see for in-
stance Articles 2, 11, 16(1). For an overview of all the jurisdictional clauses in human
rights treaties, see Gondek, 2009, pp. 11-18, supra note 31, and Milanovi¢, supra note 41.

2. Most notable by the ECtHR in the Bankovi¢ case, and by the 1CJ, 2004, para. 109, supra
note 34. However, as noted by Milanovig¢, the ICJ, different from its European counterpart,
“[...] gave no special significance to this supposedly primarily territorial notion of juris-
diction as warranting a restrictive approach to Article 2(1) of the ICCPR [...] [and] found
both the ICCPR and the ICESCR, as well as the CRC, applicable to the occupied Palestin-
ian territories”. It is important to highlight that one of the judges of the ECtHR, Judge
Loucaides, delivered two separate opinions in the cases Assanidze v. Georgia (Judgment, 8
April 2004, Application No. 71503/01, Reports of Judgments and Decisions 2004-11) and
llagcu v. Moldova (Judgment, 8 July 2004, Application No. 48787/99, Reports of Judg-
ments and Decisions 2004-VII), defining ‘jurisdiction’ — as it is usually used in human
rights treaties — as the exercise of State authority.

31t is worth noting that this attachment to territory as the main basis for jurisdiction is not
obvious. International law recognizes other bases according to which jurisdiction may be
exercised. Territoriality is a sole basis only regarding the enforcement jurisdiction, but not
legislative or adjudicative jurisdiction. Still, ‘territory” as a basis for determining the scope
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some applications concerning violations of rights in the ECHR were de-
clared inadmissible with the argument that the alleged violations had not
been committed within the jurisdiction of the respondent State or States.’

Accordingly, it seems that the drafters of the Proposed Convention
recognized that boiling down the concept of ‘jurisdiction’ to the territory
of the obligated State could have undesirable consequences and be under-
stood as a blank check for States to do abroad what they cannot do within
their boundaries, and added ‘control’ as a way of widening the scope of
the positive obligations.

At the same time, though, this interpretation entails that, in the Pro-
posed Convention, ‘jurisdiction’ is used as in general international law.
Otherwise it would not have been necessary to add the word ‘control’ be-
cause ‘jurisdiction’ as understood in human rights law already involves
the exercise of factual power over a person or a territory.

Another argument advocating for the interpretation that the Pro-
posed Convention refers to ‘jurisdiction’ as understood in general interna-
tional law is the focus on the territory — rather than, for instance, persons,
or facilities, or property, or situations — that the Proposed Convention has
regarding the positive obligations. In fact, the exercise of jurisdiction to
prescribe, to adjudicate and to enforce according to the territorial principle
is the epitome of jurisdiction. Nobody can object to a State’s regulation or
enforcement of its legislation within its own territory.

Consequently, in order to determine whether States are under the
obligation to prevent crimes against humanity under the Proposed Con-
vention, ‘jurisdiction’ in Article 8(1) should be interpreted as it is in gen-

of human rights treaties has been privileged. See Gondek, 2009, pp. 370—-371, supra note
31.

" The decision of the ECtHR in the Bankovi¢ case, already mentioned, is considered to be
the first case in which such an approach was adopted. See Ralph Wilde, “Triggering State
Obligations Extraterritorially: The Spatial Test in Certain Human Rights Treaties”, in Isra-
el Law Review, 2004, vol. 40, p. 515. See also Milanovi¢, p. 423, supra note 41, who as-
serts that:

In its pre-Bankovi¢ case law, the Court did not base its interpretation
of Article 1 ECHR on the general international law doctrine of juris-
diction. No Oppenheims, Brownlies, Casseses or Pellets were ever cit-
ed by the Court, and for good reason — exercising ‘effective overall
control’ over a territory does not mean that the State is necessarily ex-
ercising its ‘jurisdiction’ — as general international law speaks of the
term- over the inhabitants of that territory.
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eral international law — ‘legal competence’ — and exclusively according to
a territorial basis (because it refers to ‘territories’ under the ‘jurisdiction’
or ‘control’ of States Parties), and ‘control’ is meant to encompass those
situations where States exercise some kind of factual power over a territo-
ry without any legal competence.

Nevertheless, is this resolution of the issue of jurisdiction in the
Proposed Convention effective in guaranteeing strong protection against
crimes against humanity?

5.6. Advantages and Disadvantages of the Wording of Article 8(1),
Specifically with the Phrase “Territory within Its Jurisdiction
or Control”

At first glance, such an obligation to prevent crimes against humanity rep-
resents significant progress, as it would embrace situations in which
States typically are not bound by any obligation regarding the prevention
of crimes against humanity.

The scope of Article 8(1) reaches situations where States have con-
trol over a territory even if they do not have jurisdiction over it (for in-
stance, due to illegal military operations that are being performed in an-
other State’s territory) and vice versa (cases where States, although hav-
ing jurisdiction over a territory, do not have control over what is happen-
ing there).

The first type of cases (control without jurisdiction) could arise in
situations such as the one depicted by the ICJ in the case Armed Activities
on the Territory of the Congo.” In that case, the ICJ found that Uganda
was the occupying power in Ituri, DRC, at the relevant time and that it
was under the obligation to “secure respect for the applicable rules of in-
ternational human rights law and international humanitarian law, to pro-
tect the inhabitants of the occupied territory against acts of violence, and
not to tolerate such violence by any third party”.”® If the Proposed Con-
vention became law, a State Party in Uganda’s situation would also be
under the obligation to prevent the commission of crimes against humani-
ty against the inhabitants of Ituri, notwithstanding who is perpetrating
those crimes.

S 1CJ, Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v.
Uganda), Judgment, 19 December 2005, 1.C.J. Reports 2005, p. 168.

6 1bid., para. 178.
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The other type of cases (jurisdiction without control) could arise in
situations such as the one depicted by the ECtHR in its decision in the
Ilascu and Others v. Moldova and Russia case.”” In that case, the Court
acknowledged that the Moldovan government did not exercise authority
(control) over one region of the national territory (Transnistria) because of
its secession.’”® Even in the absence of effective control over that region,
the Court found Moldova to be under a positive obligation “to take the
diplomatic, economic, judicial or other measures that it is in its power to
take and are in accordance with international law to secure to the appli-
cants the rights guaranteed by the [ECHR]”.”® According to Article 8(1)
of the Proposed Convention, Moldova would also be under the obligation
to prevent the commission of crimes against humanity in the Transnistrian
region independently of who commits the crimes.

Despite the positive consequences that the wording of Article 8(1)
of the Proposed Convention would have regarding the obligation to pre-
vent crimes against humanity, the selection of the words ‘territory’, ‘ju-
risdiction” and ‘control’, and the interaction among them, could still have
unsatisfactory aspects.

First and foremost, ‘control’ is a tricky concept, as it has been inter-
preted in many different ways within international law and serves many
different purposes.

In Article 8(1) of the Proposed Convention, ‘control’ is the criterion
for determining whether that State is under the obligation to prevent
crimes against humanity regarding acts that take place beyond its jurisdic-
tion. This use of ‘control’ is not unusual within international human rights
case law.®? However, in those cases ‘control’ has been used as a test in
order to determine the State’s jurisdiction over territories where human
rights violations took place or over victims of those violations. Under that
interpretation, ‘control’ is not a stand-alone concept regarding the limits
of States obligations. It is a requisite in order to prove the existence of
jurisdiction.®!

7 See supra note 72.

8 1bid., para. 330.

" Ibid., para. 331.

8 See, for instance, the ‘Cypriot cases’ of the ECtHR.

8L Sitill, it is likely that this interpretation of control as a test for determining jurisdiction may
have been due to the fact that those human rights treaties at stake have as a threshold re-
quirement ‘jurisdiction’ over a person or territories, but not ‘control’. Thus, it seems that
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For instance, the ECtHR has used the ‘effective control’ test to de-
termine if a State Party to the Convention was under the (positive) obliga-
tion to secure the rights and freedoms of the ECHR in an occupied territo-
ry.®2 Specifically, the ECtHR applied this test vis-a-vis human rights vio-
lations in Cyprus, and found that Turkey was indeed exercising “effective
control”, which could be exercised “directly, through its armed forces, or
through a subordinate local administration”.® In the decision about the
merits,3* the ECtHR maintained this position — although it changed the
test slightly to “effective overall control” &

At the same time, ‘control’ has also served as a rule for attributing a
wrongful act to a State under the rules of State responsibility. However,
that is a different operation than asserting that certain acts fall within the
jurisdiction of a certain State. In fact, the former evaluation can only be
done after the latter — and only if it has been demonstrated that the State
had jurisdiction regarding a specific international obligation.

The ICJ, in the Nicaragua case®® applied two different tests using
the word ‘control’ in order to determine the United States’ responsibility
over the paramilitary activities of non-State actors (los contras) in Nica-
ragua’s territory. The first test was the one of “complete control”®’ by a
State of non-State actors, according to which it should be determined
whether that State exercises such a level of control over those actors so
that the latter could be considered agents of the former.

If that level of control or dependence is not satisfied, the second test
is applied: whether a particular obligation perpetrated by a non-State actor
was conducted under the ‘effective control’ of a particular State.®

those tribunals were trying to widen the scope of ‘jurisdiction’ because, as understood in
international law, it can be very restrictive.

82 Loizidou v. Turkey, Preliminary Objections, see supra note 32.

8 1hid., para. 62.

84 Loizidou v. Turkey, Judgment, 18 December 1996, Reports 1996-V1.

8 1lhid., para. 56.

8 1CJ, Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United
States of America) (‘Nicaragua case’), Judgment, 27 June 1986. I.C.J. Reports 1986, p. 14.

8 1lbid., para. 109.

8 lhid., para. 115. The ICJ also used these same tests in the Genocide case (see supra note
2). Bolstering its decision in the Nicaragua case (supra note 85), it found that the Bosnian-
Serbian militias did not completely depend on Serbia, nor did Serbia have complete con-
trol over them. Consequently, they could not be equated, for legal purposes, with organs of
the Serbia State, or as acting on behalf of Serbia (paras. 391-395). It also found that the
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‘Control’ has also been used for another test, applicable to a differ-
ent situation. In the Tadi¢ case,®® the Appeals Chamber of the ICTY had
to determine in which cases and upon which criteria, forces fighting
against the central authority of the same State where they live and operate
may be deemed to act on behalf of a foreign power, thereby rendering a
seemingly internal armed-conflict, international. This is a very significant
issue, as it has many consequences regarding the applicable international
humanitarian law rules.

The Appeals Chamber found that, in order to attribute the acts of
armed forces to a State, there should be enough evidence regarding the
‘overall control’ exercised by that State over the group, not only by
providing it equipment or financing, but also by “coordinating or helping
in the general planning of its military activity”.%® According to the Ap-
peals Chamber, “it is not necessary that, in addition, the State should also
issue, either to the head or to members of the group, instructions for the
commission of specific acts contrary to international law”.*! In its reason-
ing, the Appeals Chamber expressly rejected the ‘effective control’ test
crafted by the 1CJ in the Nicaragua case.?

To sum up, different levels of control have been used in interna-
tional case law as criteria for several (and distinct) determinations in order

perpetrators of the Srebrenica genocide had not acted following instructions, or under di-
rection or ‘effective control’, of Serbia, in which case those acts could be attributed to Ser-
bia (paras. 400-407).

8 ICTY, Appeals Chamber, Prosecutor v. Tadié, Judgment, 15 July 1999, Case No. IT-94-
1A.

% 1lbid., para. 131.
9% |bid.

9 1bid., paras. 115-130. For an in-depth analysis of this particular aspect of the Tadi¢ deci-
sion, see Marko Milanovi¢, “State Responsibility for Genocide”, in European Journal of
International Law, 2006, vol. 17, p. 585. According to Milanovig¢, the rational used in that
decision was incorrect because the ICTY applied a criterion established for determining
State responsibility in order to decide an issue of international humanitarian law (the na-
ture of the armed conflict between Bosnian Serbs and Bosnian Muslims). The ICJ in the
Genocide case (supra note 2, paras. 404-405) also criticized the ICTY s rational in Tadic.
Specifically, it stated that “[t]he ICTY was not called upon in the Tadi¢ case, nor is it in
general called upon, to rule on questions of State responsibility, since its jurisdiction is
criminal and extends over persons only [...] the ICTY presented the ‘overall control’ test
as equally applicable under the law of State responsibility for the purpose of determining
[...] when a State is responsible for acts committed by paramilitary units, armed forces
which are not among its official organs. In this context, the argument in favour of that test
is unpersuasive”.

FICHL Publication Series No. 20 (2014) — page 157



On the Proposed Crimes against Humanity Convention

to establish jurisdiction of a particular State under human rights treaties
vis-a-vis a human rights violation, to establish the attribution of a wrong-
ful act to a particular State under the rules of State responsibility, and to
determine the international character of an armed conflict.% Still, as the
ICJ held in the Genocide case,” even if all those formulations contain the
word ‘control’, logic does not require the same test to be adopted in re-
solving different issues. The degree and nature of a State’s control and
authority can very well, and without logical inconsistency, be different
depending which issue is at stake. Even with this clarification, the differ-
ent tests and meanings of control can be conflated and confused, as it
happened in the Tadi¢ case.

Another unsatisfactory aspect of the wording of Article 8(1) of the
Proposed Convention is the selection of the term ‘territory’.

Such selection of word seems to be a consequence of the use of ‘ju-
risdiction’, when determining the scope of applicability of human rights
treaties, as understood in general international law. This focus on territo-
ry, however, could limit the reach of the obligation to prevent crimes
against humanity in a way that would undermine the spirit and purpose of
the Proposed Convention. And even the addition of ‘control’ is not
enough to counterbalance those negative consequences.

One example of situations that would be excluded from the scope of
the proposed convention because of the selection of the word ‘territory’
are the cases of ‘extraordinary renditions’ — sadly very popular nowadays
within the U.S.’s ‘Global War on Terror’.%®

Extraordinary renditions, when committed within the background
required by the definition of crimes against humanity (as part of a wide-
spread or systematic attack directed against any civilian population) could
be characterized as a specific manifestation of crimes against humanity —

9 Gondek, 2009, p. 168, supra note 31.
% Genocide case, para. 168, supra note 2.

% Article 1(3)(e), Proposed Convention. Among the cases that can be mentioned is that of
Maher Arar, a Syrian-born, Canadian citizen who was detained during a layover at J.F.K.
Airport in September 2002 and, after being held in solitary confinement, was rendered to
Syrian intelligence authorities, renowned for the use of torture, under the label of being a
member of Al Qaeda. In Syria, Maher Arar was interrogated and tortured, and held without
charges. Almost one year later he was released because Syrian authorities could not find
connections to terrorism or criminal activities. See the information of the case at the web
site of the Center for Constitutional Rights, available at http://ccrjustice.org/ourcases/cur
rent-cases/arar-v-ashcroft.
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“imprisonment [...] in violation of fundamental rules of international

law”,% and torture®’ (if that were the case).

Let us imagine a case where State ‘A’ renders a prisoner —
independently of the legality of his or her imprisonment — to State ‘B’,
where he or she is interrogated under torture by officials of ‘B’. Notwith-
standing the breach of the (negative) obligation not to commit crimes
against humanity by ‘A’ should the imprisonment be illegal, was ‘A’ also
under the (positive) obligation to prevent the individual from being tor-
tured by officials of ‘B’? ‘A’ could argue, consistent with Article 8(1) of
the Proposed Convention, that ‘B’ is a territory neither under its jurisdic-
tion, nor under its control.

That is why it is important to take into account that in some situa-
tions, States should be under the obligation to prevent the commission of
crimes against humanity against persons under their jurisdiction — even if
those crimes were committed in territories which are neither under their
jurisdiction, nor under their control.

Other situations that would be excluded from the scope of the Pro-
posed Convention because of the territorial requirement are also inspired
by the ‘Global War on Terror’.

According to some documents that have been released,*® many de-
tainees have been subjected to practices in Irag that could amount to
crimes against humanity by their fellow nationals of the Armed and Secu-
rity Forces. Specifically, those reports document deaths, beatings, burn-
ings, lashings, and other kinds of physical violence that may have been
occurring on a regular basis. The American forces in Irag, however, have
rejected the responsibility to investigate those crimes. Particularly, ac-
cording to America’s policy, which was made official by a Pentagon
spokesman,®® American forces were under the sole obligation to immedi-
ately report abuses, and to ask the Iraqis authorities to conduct an investi-
gation. However, this strategy was futile. As the article informs,

% However, not all cases of extraordinary renditions start as an imprisonment in violation of
international law. In fact, it could be stated that Arar’s detention was not “in violation of
fundamental rules of international law”, as he was allegedly detained by American officers
in an American airport.

97 Article 3(1)(f), Proposed Convention.

% See “Detainees Fared Worse in Iraqi Hands, Logs Say”, New York Times, print edition of
23 October 2010, p. A8.

9 Ibid.
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[e]lven when Americans found abuse and reported it, Iragis
often did not act. One report said a police chief refused to
file charges “as long as the abuse produced no marks.” An-
other police chief told military inspectors that his officers
engaged in abuse “and supported it as a method of conduct-
ing investigations.”1%

If this Proposed Convention were in force, and ratified by the U.S.,
would the American forces be under the obligation to take all the neces-
sary measures in order to prevent those crimes? The answer to this ques-
tion is not at all easy. Clearly, Iraq is no longer under the jurisdiction of
the U.S. But, is it under its control? Although it could be argued that,
when those acts took place, the U.S. was exercising some kind of control
over the Iraq territory, that is also very debatable, and the burden of proof
over victims alleging the U.S.’s violation of the obligation to prevent
crimes against humanity would be very difficult to reach.

However, if the Proposed Convention contained other concepts
apart from ‘territory’ — such as persons, facilities, situations — the U.S.’s
obligation to prevent crimes against humanity would be easier to defend.

Article 1 of the ECHR can provide an example of alternative lan-
guage. That article provides that States Parties undertake to secure to eve-
ryone within their jurisdiction the rights and freedoms defined in the Con-
vention. That is to say, it does not emphasize the national territory of the
States Parties, but rather the persons that may be under their jurisdiction.
Along these lines, the now-defunct European Commission on Human
Rights has stressed the importance of focusing on the jurisdiction or con-
trol exercised by officials of a State Party over persons, rather than over
territories, when determining the extraterritorial applicability of the
ECHR.1! In the Cypriot cases, the Commission suggested a test accord-
ing to which the ECHR was applicable to persons or property that came
“under actual authority and responsibility” of Turkish agents, “not only

100 1hid.

101 See European Commission on Human Rights, Turkey v. Cyprus, App. No. 8007/77, 13
Eur. Comm’n H.R. Dec. and Rep., p. 85, particularly para. 19, and the reports men-
tioned there. For a complete overview of that report and, in general, of the Commission’s
position on the Cyprus cases, see Gondek, 2009, pp. 126-132, supra note 31.
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when that authority is exercised within their own territory but also when it
is exercised abroad”.1%

5.7. In Favour of an Extraterritorial Obligation to Prevent Crimes
Against Humanity

The significance of this attempt to promote an international convention
condemning and fostering prevention of crimes against humanity is sub-
stantial. Whereas since 1948 we have had a treaty dealing with genocide,
and genocide prevention,'® crimes against humanity have “essentially
lingered in the fog of customary law”,'** apart from their appearance at
the Nuremberg Trials and in some regional prosecutions. Their codifica-
tion in 1998 in the ICC Statute has represented an important, though lim-
ited, development, as the ICC Statute only regulates situations within its

jurisdictional boundary.

As a consequence, even when the definition of crimes against hu-
manity covers most of the gravest human rights violations,'® and it was
constructed to describe appalling atrocities such as the Armenian Geno-
cide and the Holocaust, the lack of an international treaty condemning and
obligating States to prevent them “meant that the concept was virtually
impotent in a legal sense”.’% The want of a special treaty has also con-
tributed to downplaying crimes against humanity when compared to gen-

102 Turkey v. Cyprus, ibid., para. 19. Still, the ECtHR, restricted the meaning of Article 1 of
the ECHR, resorting to the meaning that ‘jurisdiction’ has within general international law
(which has a strong focus on territory) and thus departing from the wording of Article 1
(that does not mention ‘territory’ at all). This became crystal clear in the Bankovi¢ deci-
sion. Even more, according to that ruling, those exceptional situations in which the ECHR
could be applied extraterritorially are also mainly territorial — concretely, the focus is on
those territories of another State Party under the control of the respondent State, rather than
on the persons who are under the control over the respondent State. See Gondek, 2009, p.
178, supra note 31.

103 1n 1948, when States drafted and signed the Genocide Convention, they confirmed that
genocide is a crime under international law and undertook the obligation to prevent and
punish it (Article 1). In addition, the Convention provides a specific mechanism regarding
the obligation to prevent: any State Party may appeal to the competent organs of the UN,
so that they take the appropriate action under the UN Charter for the prevention and sup-
pression of genocide (Article VIII).

William A. Schabas, “Darfur and the ‘Odious Scourge’: The Commission of Inquiry’s
Findings on Genocide”, in Leiden Journal of International Law, 2005, vol. 18, pp. 883—
884.

105 |pid., p. 884.
106 |pid.

104
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ocide, and buttressed the idea that genocide “sits at the apex of a pyramid
of criminality”%” whereas crimes against humanity are not as serious
crimes.1%®

The creation of an international treaty thus serves the function,
among many others, of pronouncing the international community’s con-
demnation of those crimes and their perpetrators, and States’ commitment
to prevent and eradicate crimes against humanity. Of course, we all know
that the creation of an international treaty will not stop those atrocities
from one day to the next — as the Genocide Convention failed to prevent
or suppress genocides that took place after 1948, and human rights trea-
ties have failed to prevent gross human rights violations. However, a
comprehensive treaty on crimes against humanity can provide, at the very
least, a crucial advocacy tool for human rights activists, international or-
ganizations, potential or current victims of crimes against humanity, and
States interested in eradicating those crimes. It can also be a useful tool
for setting the agenda, mobilizing and empowering potential and actual
victims of crimes against humanity, and litigating against States and indi-
viduals that engage in those practices. In other words, the establishment of
authoritative principles in an international treaty is “a crucial element in
empowering individuals to imagine, articulate, and mobilize as rights
holders”.1%°

It is true that the legal concept of crimes against humanity and its
condemnation as an international crime, already exists through customary
international law, and thus, is binding for all nations. Still, an international
treaty can be more effective in raising awareness about the gravity of
these crimes. As has been said, “[w]hile international custom can have a
direct effect even without implementing legislation [...] it would be much
harder to mobilize domestic audiences to demand implementation of in-
ternational custom than a ratified treaty”.!° The reason for this is that the
ratification of international treaties “provides at least the color of local

107 William A. Schabas, “Genocide Law in a Time of Transition: Recent Developments in the

Law of Genocide”, in Rutgers Law Review, 2008, vol. 61, p. 191.

According to Schabas, another consequence of the “impunity gap” — or lack of systemati-

zation of crimes against humanity — was the “enlargement” of the definition of genocide in

order to include conducts that square better in the crimes against humanity definition. Ibid.

109 Beth Simmons, Mobilizing for Human Rights. International Law in Domestic Politics,
Cambridge University Press, 2009, p. 351.

110 1hid., p. 364.
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ownership of specific human rights obligations”.*'! However, that cannot
be said about customary international law.

Still, the language of Article 8(1) of the Proposed Convention, and
in particular the creation of a territory-limited obligation to prevent, could
be read as reinforcing the idea that genocide is the most serious interna-
tional crime and consequently trivializing crimes against humanity. The
reason for this is that, in the midst of the increasing acknowledgment of
an extraterritorial obligation to prevent genocide that can be tracked to at
least since the turn of the century, the international community would be
creating a more restrictive obligation where crimes against humanity pre-
vention is concerned. This disparity could misconstrue the seriousness of
crimes against humanity.

Regarding international efforts to prevent genocide, the U.N. Secre-
tary General, on 13 July 2004, appointed a Special Adviser on the Preven-
tion of Genocide, with the mandate of carrying out some activities (such
as a careful verification of facts and serious political analyses and consul-
tations) in order to enable the U.N. to act in a timely fashion in order to
prevent genocide.!*2

In May 2006, the U.N. Secretary-General appointed an Advisory
Committee on Genocide Prevention, integrated by renowned international
figures, with the function to assist the Special Adviser on the Prevention
of Genocide. On 31 August 2007, the Advisory Committee suggested a
modification of the title of the Special Adviser to “Special Advisor on the
Prevention of Genocide and Mass Atrocities”.'* However, that attempt
failed. The Security Council took several months to respond to the letter

11 hid.

112 See letter dated 12 July 2004 from the Secretary-General addressed to the President of the
Security Council, S$/2004/567. The specific mandate of the Special Advisory was to (a)
collect existing information, in particular from within the UN system, on massive and seri-
ous violations of human rights and international humanitarian law of ethnic and racial
origin that, if not prevented or halted, might lead to genocide; (b) act as a mechanism of
early warning for the Secretary-General, and through him to the Security Council, by
bringing to their attention potential situations that could result in genocide; (c) make rec-
ommendations to the Security Council, through the Secretary-General, on actions to pre-
vent or halt genocide; (d) liaise with the UN system on activities for the prevention of gen-
ocide and work to enhance the UN capacity to analyse and manage information relating to
genocide or related crimes.

113 See William A. Schabas, Genocide in International Law: The Crime of Crimes, Cam-
bridge University Press, 2009, p. 576.
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proposing that change, and eventually accepted an upgrade of the Advis-
er’s position (to that of Under Secretary-General level) but maintained its
denomination as “Special Adviser on the Prevention of Genocide”.*'* The
inclusion of ‘mass atrocities’ would have brought certain crimes against
humanity that fall short of genocide, such as the extermination of a civil-
ian population that do not belong to any of the protected groups, within
the mandate of the Special Adviser. However, the failure of that attempt
can be read as demonstrating that the Security Council upholds the hierar-
chy among international crimes, with genocide being ‘the apex’.

Meanwhile, in the Genocide case, the ICJ held that a particular
State (Serbia) had failed to comply with the “normative and compel-
ling”**® international obligation to prevent genocide from being commit-
ted in another State’s territory (Bosnia), which stems from Article | of the
Genocide Convention. That obligation, according to the ICJ, is an extra-
territorial one. Thus, it is compelling for a State “wherever it may be act-
ing or may be able to act” in an appropriate manner to comply with it.1*°
That is why Serbia could be held responsible for failing to prevent geno-
cide in other countries — Bosnia and Herzegovina.

The 1CJ, however, clearly stated the limitations of its decision
which, it asserted, did not purport to establish a precedent applicable to all
cases where a treaty instrument, or other binding legal norm, creates an
obligation for States to prevent certain acts, or to find whether there is a
general obligation on States to prevent the commission by other persons
or entities of acts contrary to certain norms of general international law.
On the contrary, the Court circumscribed the scope of its decision to de-
termining “the specific scope of the duty to prevent in the Genocide Con-
vention, and to the extent that such a determination is necessary to the

114 Ibid.

115 Genocide case, para. 427, supra note 2. The ICJ also addressed the issue regarding com-
pliance, by Serbia, of the obligation to punish genocide.

116 1hid., para. 183. Still, extraterritorial prevention of genocide is not an absolute, nor a one-
size-fits-all obligation. In order to determine whether a State has complied with its duty to
prevent, many factors should be taken into account in a case-by-case assessment, because
the obligation varies greatly from one State to another, depending on their power to per-
suade or capacity to influence those persons involved in the commission or the planning of
genocide to refrain from that activity. That capacity to influence in a particular case will be
measured in accordance with the geographical distance and the political relations and other
bonds between the obligated State and the place where the genocide is about to take place.
Paras. 430, 433.
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decision to be given on the dispute before it”. Consequently, the language
of the decision does not allow in and of itself the extension of the extrater-
ritorial obligation to prevent genocide to crimes against humanity.

This supposed distinction between genocide and crimes against
humanity should be debated and revisited. Although the very nature of the
crime of genocide is heinous — the “intentional physical destruction on an
ethnic group”*'” — that is not a valid argument in order to treat crimes
against humanity more lightly. In many significant ways, crimes against
humanity resemble genocide.

To begin with, it is important to look closer at the historical origins
of both categories of crimes. At the London Conference, where the proce-
dures for the Nuremberg trials were set, the drafters selected the phrase
“crimes against humanity” in order to encompass not only the atrocities
that the Nazis had committed against foreign populations, but also against
their fellow citizens. At that time, there was a lacuna within international
humanitarian law because crimes committed by a State against its own
citizens were not condemned or prohibited by international norms. In oth-
er words, “the idea that a government would use its resources to murder

its own people had not been anticipated adequately by the laws of war” 118

The concept of genocide was conceived approximately at the same
time by Raphael Lemkin, a survivor of the Holocaust who made the goal
of his life to commit Nations to prevent, suppress and condemn genocide
(a word that he coined to describe the Ottoman atrocities against the Ar-
menian and the Nazi atrocities against the Jews). His efforts to have geno-
cide acknowledged as an international crime turned out to be fruitful after
the Nuremberg Tribunal’s refusal to condemn the Nazi leaders for the
crimes committed against their own people before the outbreak of the
war. It was, in part, a reaction to the decision that in 1948 States con-
demned genocide as an international crime “whether committed in time of
peace or in time of war” (Article I of the Genocide Convention). Since

17 1bid. In fact, Schabas is one of the scholars who asserts that the genocide label must be
reserved for the “arguably most heinous crimes against humanity”, which, according to
him, is the intentional physical destruction of an ethnic group (ibid.). In that same article,
Schabas describes other positions, according to which genocide is not necessarily the most
serious international crimes. Of course, by asserting that genocide is more atrocious that
other crimes against humanity, by no means does he minimize the latter’s gravity. Howev-
er, the differentiation could contribute to that effect, as it has been showed above.

18 |_uban, 2004, p. 93, see supra note 4.
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then, and until the 1990s, crimes against humanity and genocide existed in
parallel as two different categories of international crimes. Genocide was
narrowly defined, but included acts committed in peacetime, whereas
crimes against humanity were defined more broadly, but they were re-
stricted by the requirement that they be committed in connection with
war. 19

That being said, the legal concept of crimes against humanity com-
prises “the most severe and abominable acts of violence and persecu-
tion”: 12 murder (Article 3(1)(a)), extermination (Article 3(1)(b)), en-
slavement (Article 3(1)(c)), deportation (Article 3(1)(d)), imprisonment
“in violation of fundamental rules of international law” (Article 3(1)(e)),
torture (Article 3(1)(f)), sex crimes (including rape, sexual slavery, en-
forced prostitution, forced pregnancy, and forced sterilization) (Article
3(1)(g)), forced disappearance (Article 3(1)(i)), and the crime of apartheid
(Article 3(1)(j)) (these crimes are usually clustered into the shorthand cat-
egory of ‘crimes of the murder type’),'?! and persecution based on politi-
cal viewpoints, race, national origin, ethnicity, cultural backgrounds, reli-
gious beliefs, and gender (Articles 3(1)(h) and 3(3)) (these latter crimes
are usually labelled as ‘crimes of the persecution type’).'??

All those particular manifestations of crimes against humanity, in
order to be characterized as such, have to be committed “as part of a
widespread or systematic attack” and have to be directed “against any ci-
vilian population” (Article 3(1)).

In turn, the ICC Statute’s definition of genocide*?® consists of
committing specific acts — killing, seriously harming, inflicting conditions
of life calculated to physically destroy, prevent birth and forcibly transfer-
ring children — directed against the members of one of the protected

119 Schabas, 2008, p. 162, supra note 107.

120 [_uban, 2004, p. 98, see supra note 4. The Proposed Convention’s definition of crimes
against humanity (Article 3) is exactly like the definition of the ICC Statute (Article 7).
From now on, | will refer to it as the Proposed Convention. However, the remarks made in
this chapter regarding Article 3 of the Proposed Convention, also apply to Article 7 of the
ICC Statute.

21 hid.

122 |pid. According to Luban, whereas “‘crimes of the murder type’ are the most appalling
evils that people have devised to visit on the bodies of others, ‘crimes of the persecution
type’ are the most extreme humiliations to visit on their spirit” (p. 100).

123 |CC Statute, Article 6.
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groups (national, ethnic, racial, or religious groups), provided that they
are committed with the specific intent “to destroy, in whole or in part”
one of those groups, as such.

From that description, it is possible to pinpoint many similarities
between crimes against humanity — at least those acts that belong to the
‘murder type’ — with genocide. In fact, the differences between both legal
definitions can be boiled down to: a) the protected groups; b) the specific
intent; and c) the policy element.

First, whereas crimes against humanity protect civilian populations
— whatever group the civilians belong to — genocide protects the members
of specific groups: national, ethnic, religious or racial groups. Moreover,
in the specific case of the crime of persecution, the legal definition of
crimes against humanity widens the scope of protected groups, adding
political affiliation, culture, and gender. In David Luban’s words, while
the targets of genocide are “groups viewed as collective entities, with a
moral dignity of their own”, crimes against humanity target civilian popu-
lations “viewed not as unified metaphysical entities but simply as collec-
tions of individuals whose own human interests and dignity are at risk and

whose vulnerability arises from their presence in the target population”.*?*

Secondly, while the crime of genocide requires a specific intent or
‘mens rea’ (the intent to destroy in whole or in part one of the protected
groups, as such), the definition of crimes against humanity only requires,
where ‘mens rea’ is concerned, that the perpetrator acts with “knowledge
of the attack” (Article 3(1)); his or her internal motives are irrelevant.

Finally, another difference between both legal definitions stems
from the requirement that crimes against humanity be committed “as part
of a widespread or systematic attack” and “pursuant to or in furtherance
of a State organizational policy to commit such attack™ (Article 3(2)(a)) —
the so-called ‘policy element’. Thus, although the material acts of crimes
against humanity are necessarily carried out by specific persons, their per-
formance is within a political organization.'?®

In contrast, neither the definition of genocide in the Genocide Con-
vention nor the definition in the ICC Statute encompasses such an ele-
ment. This difference between crimes against humanity and genocide may
be relevant in some situations. As it has been described by David Lu-

124 Luban, 2004, p. 98, supra note 4.
125 |pid.
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ban,? a single person can commit genocide if, for instance, he dissemi-
nates a deadly disease with specific intent (to destroy, in whole or in part,
one of the protected groups). However, as he would be acting on his own,
he could not be charged with the crime against humanity of extermination

because of the absence of the ‘policy element’ .’

In short, it can be said that while the legal definition of genocide
concentrates on the “collective character of the victim”, the definition of
crimes against humanity emphasizes “the collective character of the per-
petrator”.2? Still, those differences are not significant enough to justify
disparate treatment regarding prevention.

To illustrate this assertion, consider an extermination of a civilian
population (Article 3(1)(b)) that takes place in a particular country, in a
widespread or systematic fashion. If the attack is based on ethnic, reli-
gious, racial or national categories, objectively, that crime not only
amounts to the crime against humanity of extermination, but also to geno-
cide.? The missing element would be the lack of the specific intent
among the perpetrators, either because the motives of the perpetrators are
unknown, ambiguous, or different from the specific intent required by
genocide (for instance, the perpetrators do not care about the fate of the
group of civilians that they are assaulting, but about gaining more power
or more territories).

In such a situation, from the outside the international community
most likely will only be aware of the existence of that attack. Although
some States may have more details about the underpinnings of the con-
flict, the real internal motives of the perpetrators are likely to surface once
the deeds are committed or even during the post-facto investigations that
eventually may be conducted. Even though the special intent of genocide
is very significant in relation to the prosecution of individual perpetrators

126 |bid.

127 Luban, ibid., in footnote 45, mentions a real-life example, involving Abba Kovner, a Hol-
ocaust survivor, resistance fighter in the Vilna ghetto, who in 1945 attempted to poison the
Hamburg water supply in revenge for the Holocaust. He confessed that his purpose was to
kill six million Germans. He also observes that, unfortunately, “the possibility of a lone
terrorist aiming to wipe out a population by introducing biological agents is all too imagi-
nable”. Still, some scholars argue that the policy element is also crucial regarding the
crime of genocide (see, for instance, Schabas, 2005, pp. 876-877, supra note 104).

128 [_uban, 2004, p. 98, supra note 4.

129 1hid., p. 97.
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and to the moral condemnation of his or her conduct, there is no reason to
differentiate among crimes against humanity and genocide regarding pre-
vention on that ground. The international community should not be con-
cerned with the reason why criminals are exterminating a civilian popula-
tion, but only that civilians are being exterminated, period.

Moreover, when an attack against a civilian population is launched,
it is hard to know in advance how it will progress. In fact, an attack that
starts as a massive illegal detention of civilians for whatever reason could
easily evolve into genocide (the killing or extermination of the members
of a national group, for instance). However, there is a high risk that, while
the attack is taking place, and the real motives of the perpetrators are not
clear, the international community will engage in an abstract debate about
whether an imminent or actual attack against civilians amounts to geno-
cide, “when the debate should be about how to avert or arrest it as soon as
possible”, ™ regardless of its legal categorization.

Another argument in favour of widening the scope of the obligation
to prevent crimes against humanity has to do with the ‘policy element’ or
the ‘organized, policy-based decision’ to commit the crimes.™!

One of the main consequences of the policy requirement is that
those crimes can only be committed by States (through their agents, or
through groups with some kind of State support) or, at most, by a group
acting and organized as a State, holding territory and resources under its
control.

Given that feature of crimes against humanity, narrowing the obli-
gation to prevent crimes against humanity to territories within the juris-
diction or control of each State would be pointless because States would
already be under the obligation not to commit those crimes. Therefore,
such an obligation to prevent is redundant, but for very particular situa-
tions in which a non-State actor is sufficiently organized and equipped as
to be equated to a State. In Michael Reisman’s telling metaphor, to obli-
gate States to prevent crimes against humanity within their own territories
is like “solemnly assigning the proverbial fox to guard the henhouse, and

130 W. Michael Reisman, “Acting Before the Victims Become Victims: Preventing and Ar-
resting Mass Murder”, in Case Western Reserve Journal of International Law, 2007-2008,
vol. 40, p. 84.

131 |_uban, 2004, p. 98, supra note 4.
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then pretending that meaningful measures have been taken to protect the

I‘OOSt” 132

The “Responsibility to Protect” (‘R2P Report’), launched in De-
cember 2001 by the International Commission on Intervention and State
Sovereignty (‘ICISS’), that addresses the question of when, if ever, coer-
cive — and in particular military — action against another State is a proper
measure in order to protect people at risk in that other State,***is con-
sistent with this idea — that some manifestations of crimes against humani-
ty are as grave as genocide, and that both categories of crimes deserve the
attention and reaction from the international community.

In fact, one of the issues dealt with in that report is in what cases
military action would be appropriate for dealing with conflicts and mass
atrocities, when other means of preventing it have failed. Specifically, the
intervention would be justified if its purpose was to halt or avert “large
scale loss of life, actual or apprehended, with genocidal intent or not,
which is the product either of deliberate State action, or State neglect or
inability to act, or a failed State situation” or “large scale ‘ethnic cleans-
ing’ actual or apprehended, whether carried out by killing, forced expul-
sion, acts of terror or rape” (emphasis added).'®*

It is interesting how many elements both descriptions and the Pro-
posed Convention’s definition of crimes against humanity have in com-
mon; indeed, the former list fits well with the latter. Furthermore, the
Commission has expressly stated that those broad situations that might
deserve military intervention would typically include crimes against hu-
manity and war crimes involving large-scale killing or ethnic cleansing.**®

5.8. Concluding Remarks

Notwithstanding the limitations that Article 8(1) would impose on the ob-
ligation to prevent crimes against humanity, it cannot be denied that the
whole Proposed Convention strongly emphasizes the need to prevent
those heinous crimes. That emphasis is significantly relevant if we con-
sider that, until recently, the international community has addressed

132 Reisman, 2007-2008, p. 62, supra note 130.

133 International Commission on Intervention and State Sovereignty, Responsibility to Protect,
p. VII, available at http://responsibilitytoprotect.org/ICISS%20Report. pdf.

13 bid., p. 32.
135 bid., p. 33.
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crimes against humanity through punishment of the perpetrators and, in
some instances, through compensation to the victims. However, those
strategies have failed to deter subsequent episodes of crimes against hu-
manity.3® Thus, it is particularly important to focus on the need to devel-
op effective strategies to prevent crimes against humanity.

Clearly, any strategy about prevention has to be grounded on the
belief that those crimes are preventable. Those crimes do not happen from
one day to the next, but rather are the conclusion of a long and usually
bloody process. Moreover, mass killings, persecutions, torture, and simi-
lar acts, committed within a context of an attack against a civilian popula-
tion, take time, communication, organization, and resources. Thereby,
there are many steps that can be taken in order to deter perpetrators and to
address the conflict, that fall short of using force. Acknowledging that
prevention of crimes against humanity is feasible is the necessary starting
point of any debate on the issue, and one of the most salient merits of the
Proposed Convention is that it reinforces and commits to that idea and
triggers a much needed debate about the issue.

The limitation of the obligation to prevent crimes against humanity
on those territories under the jurisdiction or control of the States Parties
could be defended with reasonable arguments, such as the sovereign
rights of other States or lack of control of areas beyond their borders.**’
These concerns deserve attention, as each country, in most cases, is the
most appropriate entity to deal with its internal conflicts and to reinforce
its institutions to foster rule of law and human rights.

However, we also have to take advantage of the space for debate
that the Proposed Convention has triggered, in order to link crimes against

136 Since WWII, that is to say, after the Nazi leaders were convicted in Nuremberg of crimes
against humanity, “nearly 50 [genocides and political mass murders] have happened; [...]
these episodes have cost the lives of at least 12 million and as many as 22 million non-
combatants, more than all victims of internal and international wars since 1945, See Bar-
bara Harff, “No Lessons Learned from the Holocaust? Assessing Risks of Genocide and
Political Mass Murder since 19557, in American Political Science Review, 2003, vol. 97,
no. 1, pp. 57-73. See also, e.g., Reisman, 2007-2008, p. 57, supra note 130, arguing that
there is no evidence that any prosecution has served to prevent any subsequent mass kill-
ing, and that the “international human rights movement has celebrated the trials at Nurem-
berg as a vindication of human rights and as a milestone on the road to installing a regime
for international protection. The celebration tends to obscure the fact that no efforts were
made to arrest or prevent the genocide that had led to the Nuremberg Trials”.

137 Gondek, 2009, pp. 57-58, supra note 31.
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humanity prevention with the rest of the developments within internation-
al law and, in particular human rights law, that clearly are intended to ob-
ligate States to prevent genocide extraterritorially, to protect civilians
from attacks by their own government, and to hold States accountable for
the human rights violations committed beyond their territories. Only with
this linkage will crimes against humanity be regarded for what they are:
heinous international crimes committed against civilians by those (State
authorities) that are supposed to take care of them. The international
community owes this debate and this acknowledgment not only to itself,
but also to the millions of victims of mass atrocities throughout history.
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Obligation to Prevent
in the Genocide Convention

Travis Weber”

6.1. Introduction

This chapter will examine and critique certain provisions in the Proposed
International Convention on the Prevention and Punishment of Crimes
Against Humanity (‘Proposed Convention’)* which specifically relate to
the obligation to prevent crimes against humanity. This critique will be
made in light of the provisions relating to the obligation to prevent geno-
cide in the Convention on the Prevention and Punishment of the Crime of
Genocide (‘Genocide Convention’),? and subsequent developments per-
taining to this obligation in international law.

Section 6.2. of this chapter compares the text of provisions impact-
ing the obligation to prevent under the Genocide Convention with the text
of similar provisions in the Proposed Convention. Section 6.3. discusses
how the obligation to prevent might take shape under the Proposed Con-

*

Travis Weber currently serves as the Director of the Center for Religious Liberty at the
Family Research Council in Washington, D.C., where he focuses on international and do-
mestic legal and policy issues concerning human rights law and religious liberty. He for-
merly worked in private practice as a litigator bringing constitutional and civil rights cases
primarily in the U.S. federal court system, and also has experience as criminal defense
counsel. Travis graduated with an LL.M. in International Law (with distinction) and a Cer-
tificate in International Human Rights Law from Georgetown University Law Center, and
obtained his J.D. from Regent University School of Law. He also served as an aviator and
officer in the U.S. Navy after graduating from the U.S. Naval Academy with a B.S. in
Economics. This writing has been undertaken in a personal capacity. All views expressed
are his own, and do not necessarily reflect the views of the Family Research Council. All
the Internet references were last accessed on 21 September 2014.

1 International Convention on the Prevention and Punishment of Crimes Against Humanity,
proposed draft August 2010, see Annex 1.

2 Convention on the Prevention and Punishment of the Crime of Genocide, 9 December
1948, in UNTS, vol. 78, p. 277, entered into force on 12 January 1951.
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vention in light of how it has developed under the Genocide Convention,
including a discussion of how case law has impacted the existence and
scope of an independent obligation to prevent.® Section 6.4. makes rec-
ommendations regarding the text of provisions impacting the obligation to
prevent in the Proposed Convention after reviewing the obligation to pre-
vent under the Genocide Convention.

6.2. Overview and Comparison of Provisions Informing the
Obligation to Prevent in the Genocide Convention and
Proposed Convention

6.2.1. Genocide Convention

Language regarding the obligation to prevent genocide appears in several
places in the Genocide Convention. The word ‘prevention’ appears in the
title of the Convention. In addition, Article | provides that genocide is an
international crime that States Parties “undertake to prevent”. And Article
V requires States Parties to enact the “necessary legislation to give effect
to the provisions” of the Genocide Convention domestically to ensure that
genocide is punished. Lastly, Article VIII provides that States Parties may
call upon the organs of the United Nations to take action to prevent geno-
cide.

6.2.2. Proposed Convention

In comparison, the Proposed Convention contains more detailed language
regarding the obligation to prevent. The word ‘prevention’ appears in the
title, but the obligation to prevent is also mentioned three times in the pre-
amble of the Proposed Convention, with elaboration on how it is to be
fulfilled.*

Tracking the language in Article | of the Genocide Convention, Ar-
ticles 1 and 2 of the Proposed Convention provide that crimes against

The term “independent obligation to prevent” here refers to the obligation to prevent as a
stand-alone obligation under international law for States Parties to the Genocide Conven-
tion, as opposed to merely describing a goal or aim of States Parties to the Genocide Con-
vention. See infra section 6.3.1.1. The “independent obligation to prevent” is discussed as
it relates to a possible similar “independent obligation to prevent” under the Proposed
Convention. However, it is only one aspect or part of the “obligation to prevent” discussed
more generally throughout this chapter.

4 Proposed Convention, Preamble, paras. 6, 9, 11, see supra note 1.
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humanity are international crimes and that Parties will “undertake to pre-
vent” crimes against humanity. But the Proposed Convention goes further,
stating that parties agree “[t]o cooperate, pursuant to the provisions of the
present Convention, with other States Parties to prevent crimes against
humanity”,> and “[t]o assist other States Parties in fulfilling their obliga-

tions in accordance with Article 8 of the present Convention”.?

Both conventions include language requiring domestic legislation.
Article 8 of the Proposed Convention, however, is much broader in scope
than the corresponding Article 5 of the Genocide Convention. Article 8
states that,

[e]ach State Party shall enact necessary legislation and other
measures as required by its Constitution or legal system to
give effect to the provisions of the present Convention and in
particular, to take effective legislative, administrative,
judicial and other measures in accordance with the Charter
of the United Nations to prevent and punish the commission
of crimes against humanity in any territory under its
jurisdiction or control.”

The “necessary legislation and other measures” is similar to the
“necessary legislation” in Article V of the Genocide Convention, and pun-
ishment is mentioned in both conventions. But the Proposed Convention
also includes “to prevent”, language that is not present in Article V of the
Genocide Convention.

Article 8 of the Proposed Convention is also different in that it de-
tails lengthy obligations under a section titled “Prevention”. Of these, the
only provision carried over from Article VIII of the Genocide Convention
is a provision allowing States Parties to call on U.N. organs to take action,
which appears in paragraph 13 of Article 8 of the Proposed Convention.
Beyond this shared provision, the Proposed Convention additionally pro-
vides that,

12. Each State Party shall endeavor to take measures in
accordance with its domestic legal system to prevent
crimes against humanity. Such measures include, but
are not limited to, ensuring that any advocacy of

5 lbid., Article 2(2)(a).
6 lbid., Article 2(2)(d).
7 lbid., Article 8(1) (emphasis added).
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14.

15.

16.

In brief, these provisions require States Parties to: (1) prohibit
speech advocating national, racial, or religious hatred constituting incite-
ment to discrimination, hostility, or violence; (2) educate security person-
nel about crimes against humanity; and (3) prohibit orders to carry out
crimes against humanity, with protection being granted to those who re-
fuse to obey, or report, such orders. While both conventions allow States
Parties to call on U.N. organs to take action, the Proposed Convention

national, racial, or religious hatred that constitutes
incitement to discrimination, hostility, or violence shall
be prohibited by law.

[...]

States Parties may also call upon the competent organs
of a regional organization to take such action in
accordance with the Charter of the United Nations as
they consider appropriate for the prevention and
punishment of crimes against humanity.

States Parties shall develop educational and
informational programs regarding the prohibition of
crimes against humanity including the training of law
enforcement officers, military personnel, or other
relevant public officials in order to:

(@) Prevent the involvement of such officials in
crimes against humanity;

(b) Emphasize the importance of prevention and
investigations in relation to ¢ crimes against
humanity;

Each State Party shall ensure that orders or instructions
prescribing, authorizing, or encouraging crimes against
humanity are prohibited. Each State Party shall
guarantee that a person who refuses to obey such an
order will not be punished. Moreover, each State Party
shall take the necessary measures to ensure that persons
who have reason to believe that crimes against
humanity have occurred or are planned to occur, and
who report the matter to their superiors or to
appropriate authorities or bodies vested with powers of

review or remedy are not punished for such conduct.®

8 1lbid., Article 8(12) and (14)—(16).
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further provides that States Parties may ask regional organizations to do
the same.

Finally, the Proposed Convention also provides for a committee to
aid in prevention,® a provision absent from the Genocide Convention.

6.3. Predictions for the Obligation to Prevent in the Proposed
Convention in Light of the Obligation to Prevent in the
Genocide Convention

An examination of the obligation to prevent in the Proposed Convention
consists of three separate analyses: (1) whether an independent obligation
to prevent exists; (2) if it exists, what is its scope; and (3) the extent to
which this obligation is affected by domestic legislation criminalizing acts
leading to crimes against humanity. The independent obligation to prevent
very likely exists under the Proposed Convention just like it was found to
exist under the Genocide Convention. Its scope, however, is somewhat
different from that under the Genocide Convention. Finally, the provi-
sions referring to domestic criminal legislation in the Proposed Conven-
tion are significantly different from the corresponding provisions of the
Genocide Convention.

6.3.1. Whether There Exists an Independent Obligation to Prevent

The Genocide Convention is generally considered to invoke the inde-
pendent obligation to prevent. It is very likely that the Proposed Conven-
tion will also invoke the independent obligation to prevent, considering
the similarity of the language in the two conventions, and the close rela-
tion between the crimes of genocide and crimes against humanity.

6.3.1.1. International Case Law Supports Finding an Independent
Obligation to Prevent under the Proposed Convention

The International Court of Justice (‘ICJ’), in Application of the Conven-
tion on the Prevention and Punishment of the Crime of Genocide (Bosnia
and Herzegovina v. Serbia and Montenegro) (‘Bosnia and Herzegovina
case’),'? held there is an independent obligation to prevent genocide under

% lbid., Article 19(4)—(10).
10 International Court of Justice, Application of the Convention on the Prevention and Pun-

ishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro),
Judgment, 26 February 2007.
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the Genocide Convention. In this case, the ICJ addressed both the nature
and scope of this obligation.

The ICJ stated, regarding the nature of the obligation, that the “un-
dertaking” to prevent genocide under the Genocide Convention is “not
merely hortatory or purposive”, but is an unqualified obligation to prevent
genocide that is distinct from other provisions of the Genocide Conven-
tion.™ The Court found support for the independent obligation to prevent
in the universal condemnation of genocide and the civilizing purpose of
the Genocide Convention.!2 The Court also looked to the drafting history
of the Genocide Convention, particularly how the drafters agreed to de-
tach “undertake to prevent” from “in accordance with the following Arti-
cles”, observing that,

[the] movement of the undertaking from the Preamble to the
first operative Article and the removal of the linking clause
(“in accordance with the following Articles”) — confirm that
Acrticle [I] does impose distinct obligations over and above
those imposed by other Articles of the [Genocide]
Convention. In particular, the Contracting Parties have a
direct obligation to prevent genocide.™®

Thus, in the Court’s view, the obligation to prevent was no longer
tied to other provisions in the Genocide Convention, and the Genocide
Convention invoked a direct and independent obligation to prevent.

Because of the similarity between the two conventions and their re-
spective subject matter, the Proposed Convention, were it to become law,
would very likely be seen to include an independent obligation to prevent.
However, this argument has weaknesses. First, although the 1CJ noted the
presence of the obligation to prevent in other treaties, it stated there is not
a general obligation to prevent applicable in the same way to multiple
treaties, and confined itself to interpreting the obligation to prevent under
the Genocide Convention specifically.}* Second, the Proposed Conven-
tion necessarily lacks a drafting history, which the 1CJ used to find an in-
dependent obligation to prevent in the Genocide Convention.

1 bid., para. 162.
12 1bid., paras. 161-62.
13 lbid., para. 165.
¥ bid., para. 429.
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Nevertheless, it is likely that the ICJ’s reasoning supports a finding
of an independent obligation to prevent in the Proposed Convention. As
with genocide, there exists universal condemnation of crimes against hu-
manity, and like the Genocide Convention, the Proposed Convention has
a “civilizing” purpose. Moreover, the Proposed Convention includes the
phrase “undertake to prevent” in Article 2, where it is detached from any
“in accordance with” language that would result in it only applying to
immediately subsequent provisions.'® Thus, despite the ICJ’s statements
regarding each convention being interpreted differently, it seems likely
that the Proposed Convention will be found to include an independent ob-
ligation to prevent crimes against humanity.

6.3.1.2. Other Provisions of the Proposed Convention May Preclude
the Independent Obligation to Prevent

The next question is whether the Proposed Convention contains provi-
sions precluding any useful analogy to the finding of an independent obli-
gation under the Genocide Convention. Although Articles 1 and 2 of the
Proposed Convention appear to support an independent obligation to pre-
vent, the question is whether they are limited by other provisions of the
Proposed Convention not present in the Genocide Convention.

The most significant of these new provisions in the Proposed Con-
vention is Article 8(1), which requires that a State Party “take effective
legislative, administrative, judicial and other measures in accordance with
the Charter of the United Nations to prevent and punish the commission
of crimes against humanity in any territory under its jurisdiction or con-
trol”.1®

One question is whether the drafters of the Proposed Convention in-
tended to use this language — which is not present in the Genocide Con-
vention — to foreclose an independent obligation to prevent. Even if that
was their intent, such a goal would be difficult to accomplish. The core
grounds upon which the ICJ found the independent obligation to prevent

15 Although after “undertake to prevent”, Article 2 continues “and to investigate, prosecute,

and punish those responsible for such crimes”, such language very likely still allows the
“undertake to prevent” to remain detached. This additional language does not diminish the
independent obligation to prevent as when “undertake to prevent” immediately proceeds
“in accordance with other Articles” or some similar language.

16 Proposed Convention, Article 8(1) (emphasis added), see supra note 1.
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were the civilizing purpose of the convention and the “undertake” lan-
guage in Article 1, grounds essentially unchanged in the Proposed Con-
vention. The Article 8 language regarding territory is not present in the
corresponding Article V of the Genocide Convention, which only requires
States Parties “to enact, in accordance with their respective Constitutions,
the necessary legislation to give effect to the provisions of the present
Convention”.!” Article V of the Genocide Convention also does not re-
quire that “legislative, administrative, judicial, and other measures” be
taken. But the fact that the ICJ found the independent obligation to pre-
vent based on other provisions of the Genocide Convention suggests that
the same independent obligation to prevent will be found in the Proposed
Convention without needing to base such a finding on Article 8, and will
also be found whether or not the word ‘prevent’ is included in Article 8.

The more difficult question is whether the drafters intended the lan-
guage “in any territory under its jurisdiction or control” to limit the obli-
gation to prevent in the Proposed Convention. While this question appears
to be answered in the affirmative, limitations on the obligation to prevent
affect the scope of the obligation to prevent (to be addressed later in this
paper), not questions of whether the independent obligation to prevent
exists. At a minimum, Article 8 does not eliminate the independent obli-
gation to prevent under the Proposed Convention.

6.3.2. The Scope of the Independent Obligation to Prevent

6.3.2.1. The Scope of the Obligation to Prevent Defined in the Bosnia
and Herzegovina Case Partially Defines the Scope
of the Obligation in the Proposed Convention

6.3.2.1.1. The Scope of the Obligation to Prevent in the Bosnia
and Herzegovina Case

The ICJ, in the Bosnia and Herzegovina case, outlined a rather expansive
definition of the obligation to prevent under the Genocide Convention.
The duty to prevent places States under a ‘positive obligation’ to act to
prevent genocide,'® and incurs on any “State Party which, in a given situa-
tion, has it in its power to contribute to restraining in any degree the

17 Genocide Convention, Article V, see supra note 2.

18 Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v. Serbia and Montenegro), para. 432, see supra note 10.

FICHL Publication Series No. 18 (2014) — page 180



The Obligation to Prevent in the Proposed Convention Examined in Light of
the Obligation to Prevent in the Genocide Convention

commission of genocide”.!® The obligation to prevent stands alone and

“has its own scope”.

[This obligation] is both normative and compelling. It is not
merged in the duty to punish, nor can it be regarded as
simply a component of that duty. It has its own scope, which
extends beyond the particular case envisaged in Article
[VII], namely reference to the competent organs of the
United Nations, for them to take such action as they deem
appropriate. Even if and when these organs have been called
upon, this does not mean that the States Parties to the
Convention are relieved of the obligation to take such action
as they can to prevent genocide from occurring, while
respecting the United Nations Charter and any decisions that
may have been taken by its competent organs.!

The obligation to prevent applies “wherever [a State] may be acting
or may be able to act in ways appropriate to meeting the obligations in
question. The extent of that ability in law and fact is considered”,?? as fol-
lows: the obligation to prevent is determined by conduct, not result. The
obligation of a State in prevention is not to succeed, but rather “to employ
all means reasonably available” in the prevention of genocide. A State
must “manifestly [...] take all measures [...] within its power” to prevent
genocide, and “which might have contributed to preventing the geno-

cide” 23

What is “reasonable” conduct within a State’s power? The answer
hinges on “the capacity to influence effectively the action of persons like-
ly to commit, or already committing, genocide”.?* The capacity to influ-
ence depends “on the geographical distance of the State concerned from
the scene of the events, and on the strength of the political links, as well
as links of all other kinds, between the authorities of that State and the
main actors in the events”.?® But this capacity to influence is limited by
international law, so “a State’s capacity to influence may vary depending

19 1bid., para. 461.

20 1bid., para. 427.

2L 1bid., para. 427 (emphasis added).
22 1bid., para. 183.

2 1hid., para. 430.

2 1bid.

5 bid.
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on its particular legal position vis-a-vis the situations and persons facing
the danger, or the reality, of genocide”.?® Thus the requirement of “rea-
sonable” action does not exceed the limits of international law. It is highly
fact-specific and changes with the circumstances. Finally, a State cannot
escape the obligation to engage in such reasonable conduct by claiming
that even if it did everything possible, genocide would still have oc-
curred.?’

A State can only have breached its obligation to prevent if genocide
actually occurs, and “a State’s obligation to prevent, and the correspond-
ing duty to act, arise at the instant that the State learns of, or should nor-
mally have learned of, the existence of a serious risk that genocide will be
committed”.?® From then on, “if the State has available to it means likely
to have a deterrent effect on those suspected of preparing genocide, or
reasonably suspected of harbouring specific intent (dolus specialis), it is
under a duty to make such use of these means as the circumstances per-
mit”.?°

The ICJ’s interpretation requiring a State to “take all measures [...]
within its power”, and to act in accordance with its “capacity to influence”
appears to suggest that the obligation to prevent is greater for more pow-
erful nations that can do more to prevent crimes against humanity. Parts
of the ICJ’s opinion appear to support this view, and suggests a subjective
standard that will vary from State to State — which in turn will result in a
more robust obligation to prevent. This would appear to contravene the
“each State’s vote is equal” principle which still largely defines the U.N.
Even though some U.N. bodies accord more influence to certain States
(for example, the permanent members of the Security Council), any obli-
gation to prevent executed through consensus at the U.N. to the exclusion
of other methods and mechanisms risks failure due to gridlock and disa-
greement among at least some of the large number of U.N. Member States
(or due to gridlock within the Security Council). This in turn would result

in an obligation to prevent which is not very ‘potent’.*

2% |bid.
27 |bid.
28 1bid., para. 431.
2 |bid.

30 William Schabas, Genocide in International Law, Cambridge University Press, 2009, p.
525.
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Therefore, the obligation to prevent must be fulfilled according to
each State’s ability. While it is understandable why the U.N. holds up the
“each State’s vote is equal” principle within its decision-making, each
State’s power, leverage, and action is not equal in the international com-
munity. A State’s relative power in the international arena undoubtedly
affects its capacity to influence other States on a variety of matters, in-
cluding the prevention of crimes against humanity. Therefore, in addition
to acting within U.N. bodies, States can take bilateral or multilateral
measures against offending States as part of their obligation to prevent
crimes against humanity in those States. These measures may include
economic sanctions against offending States, freezing funds of those
States’ officials, and a variety of other measures which do not need to be
taken within U.N. bodies. States may even act through regional organiza-
tions such as the North Atlantic Treaty Organization or the Organization
of American States. Finally, States may condemn other States’ action on
their own or through some type of joint statement even if there is insuffi-
cient support for a U.N. General Assembly resolution on the matter. Such
bilateral and multilateral action helps ensure a more robust obligation to

prevent, and prevents it from becoming a mere ‘paper tiger’.3!

To summarize, the obligation to prevent arises from the moment the
State learned or should have learned there was a serious risk of genocide
being committed, and entails actions that a State can take, within the
bounds of international law, when it has the capacity to influence possible
perpetrators of genocide by conducting itself in a way likely to have a de-
terrent effect on the perpetrators.

6.3.2.1.2. Differences Between the Text of the Two Conventions Af-
fect the Scope of the Independent Obligation to Prevent De-
scribed in the Bosnia and Herzegovina Case as Applied to
the Proposed Convention

The Proposed Convention differs somewhat from the Genocide Conven-
tion in its scope of the obligation to prevent. Considering the similarities
between the two conventions, it would follow that any independent obli-
gation to prevent in the Proposed Convention has a scope similar to that
of the obligation to prevent in the Genocide Convention. But the ICJ’s

31 Morten Bergsmo, Comments in ‘International Crime of Genocide’ class, Georgetown Uni-
versity Law Center, Washington, D.C., 18 October 2010.
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determination of scope under the Genocide Convention was grounded
solely on the “undertake to prevent” language, while the Proposed Con-
vention contains additional language in Articles 2 and 8 that may impact
the scope of the obligation to prevent.

Both Article V of the Genocide Convention and Article 8(1) of the
Proposed Convention provide for “necessary legislation” to give effect to
their provisions. But Article 8(1) further provides that States Parties shall
“in particular, take effective legislative, administrative, judicial and other
measures in accordance with the Charter of the United Nations to prevent
and punish the commission of crimes against humanity in any territory
under its jurisdiction or control”.3? Thus all Article 8(1) measures are
limited by territory and the U.N. Charter. Furthermore, under Article 2 of
the Proposed Convention, States Parties are obligated to “cooperate” with
other states to prevent crimes against humanity. These specifications and
modifications add detail to the independent obligation to prevent derived
from Articles 1 and 2.

Article 8 would not limit the independent obligation to prevent if
the drafters intended for Article 8 to apply only to domestic law-making
efforts, for the obligation would still permit intervention and other inter-
national efforts as governed by Articles 1 and 2. Support for this argument
is found in the fact that the drafters left the “undertake” language in Arti-
cle 2, which, according to the ICJ, is the foundation of the independent
obligation to prevent. If the drafters had wanted to impact this obligation,
they would have removed this language or included explicit language to
the effect that Article 8 limited Article 2. Under this interpretation, while
the specific actions prescribed in Article 8(1) apply to areas under a
State’s jurisdiction and control, an independent obligation to prevent still
applies extraterritorially.

Another interpretation would suggest that the inclusion of lan-
guage in Article 8 ensuring that measures are taken in accordance with the
U.N. Charter positively shows that the provision applies not only to do-
mestic measures, but also to international action and other scenarios im-
plicating the U.N. Charter. The provision ensuring compliance with the
U.N. Charter acknowledges what the 1CJ recognized in the Bosnia and
Herzegovina case — that intervention must occur within the bounds of the
international legal framework. Regardless, either of these interpretations

32 Proposed Convention, Article 8(1) (emphasis added), see supra note 1.
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ensures international and transnational accountability by preventing per-
petrators of crimes against humanity from being able to hide behind State
sovereignty with impunity.

However, the language of Article 2 — “States Parties to the present
Convention undertake to prevent crimes against humanity and to investi-
gate, prosecute, and punish those responsible for such crimes” — includes
language on investigation, prosecution, and punishment, which is not
found in Article | of the Genocide Convention. The inclusion of these
terms, which are very similar to those used in Article 8, suggests that the
Article 2 obligation to prevent is intertwined with the Article 8 obligation
to prevent. By including this language in Article 2, the drafters possibly
intended to limit the scope of any obligation to prevent arising out of the
“undertake to prevent” language in Article 2.

The problem with this view, however, is that it undercuts account-
ability under international law, and allows perpetrators of crimes against
humanity to hide behind State sovereignty. Perhaps the drafters of the
Proposed Convention are attempting to achieve a broader consensus
among States by limiting the obligation to prevent to a State’s own territo-
ry.33 If the obligation to prevent in the Proposed Convention only extends
to areas under a State’s territorial jurisdiction and control, then a State
Party to the Proposed Convention would not be obligated to take any ac-
tion to prevent crimes against humanity in any territory not under its ju-
risdiction and control. It would not even be obligated to take lesser action,
such as notifying the appropriate U.N. entities of potential crimes against
humanity. Yet such passivity seems incongruent with the whole purpose
of international criminal law — holding individual perpetrators to account
and preventing them from hiding behind the shield of State sovereignty.

Moreover, the ‘territorial interpretation” would seem incongruent
with other sections of the Proposed Convention providing for States Par-
ties to call on the appropriate U.N. bodies to prevent crimes against hu-
manity. These crimes would presumably not be occurring in a State’s own
territory, for a State would likely have no need to call on the U.N. to pre-
vent crimes in its own territory. Rather, a reasonable interpretation is that
the drafters of Article 8 would like to fight impunity for crimes against
humanity, but are being realistic in light of the challenges observed re-

33 Morten Bergsmo, Comments in ‘International Crime of Genocide’ class, see supra note
31.
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garding extraterritorial enforcement of the Genocide Convention and oth-
er international criminal law instruments. Nevertheless, if the Proposed
Convention sacrifices enough extraterritorial application (a crucial aspect
of ensuring compliance with human rights treaties) in an attempt to be
“realistic”, it is hard to see how it avoids being gutted of its core aim of
ensuring accountability across national borders.®*

Given the similarity of the conventions and their subject matter,
the ICJ’s description of the obligation to prevent genocide in the Bosnia
and Herzegovina case is very instructive and applicable to the obligation
to prevent crimes against humanity in the Proposed Convention. While
the 1CJ noted that it would interpret conventions separately and on their
own merits,® the fact that the Court looked to the isolated language of
Article 1 of the Genocide Convention suggests that it would also look to
the isolated language of Article 2 of the Proposed Convention to find a
similar obligation to prevent. Therefore, the Proposed Convention likely
also includes an expansive, independent obligation to prevent, especially
considering the “civilizing” purpose of both conventions and the similari-
ty of their respective subject matter. While some of the textual differences
discussed above could be used to support a more limited obligation to
prevent, the balance of the provisions point toward a strong, independent,
extraterritorial obligation to prevent.

6.3.2.1.3. Implications for an Extraterritorial Obligation
to Prevent in the Proposed Convention: Sudan and Other
Situations of Application

An expanded independent obligation to prevent in the Proposed Conven-
tion would place obligations on States Parties to prevent more of the hu-
man rights violations consistently occurring around the world. Ascertain-
ing that a human rights crisis has occurred is not always that difficult. It
can be more difficult, however, to ascertain facts quickly and with preci-
sion sufficient to properly label, categorize, and classify various human
rights violations or criminal activity. This is the case for a variety of rea-
sons, but primary obstacles include geographical challenges and limited
media access to areas where human rights violations may occur — obsta-

% lbid.

3 Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v. Serbia and Montenegro), para. 429, see supra note 10.
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cles which only increase as a regime seeks to conceal its actions. Geno-
cide can be one of the most difficult acts to definitively establish quickly
due to its numerous elements. By the time acts of genocide have been es-
tablished, it is often too late to do anything to stop them.

In the last several years alone, numerous situations have developed
around the world which may or may not have witnessed genocide, but
very likely included the commission of crimes against humanity. For ex-
ample, the civil war in Syria, and Boko Haram’s actions in Nigeria, are
but two more recent examples in which a case can more easily be made
that human rights violations have amounted to crimes against humanity,
even if not genocide. While some may have quibbled about whether gen-
ocide has occurred in Sudan (or at least made a conscious choice to avoid
recognizing it as such), it is even less plausible to deny that crimes against
humanity have occurred there. An independent obligation to prevent in
the Proposed Convention would place obligations on States Parties to take
measures to prevent such atrocities.

If crimes against humanity are actually occurring in these locations,
it is very likely that other nations would be obligated in their “conduct” to
“employ all means reasonably available”® to stop them, even though
these locations are outside of their territory. Whatever the likelihood that
genocide has occurred in Sudan, the likelihood that crimes against human-
ity (containing one less element) have occurred there is greater. Thus,
while nations shrugged off their obligation to prevent genocide in Sudan
by avoiding the conclusion that genocide was actually occurring,®” they
will not be able to so easily dodge the same conclusion regarding crimes
against humanity.®® Assuming that any of the crimes defined in Article 3
of the Proposed Convention — murder, extermination, forcible transfer,
rape, or persecution (among others) as part of a widespread or systematic
attack against civilians, with knowledge the acts are occurring — are oc-

% 1hid., para. 430.

37 See Duncan Currie, Powell’s Darfur Declaration: Why Foggy Bottom Took So Long to
Characterize the Sudanese — and Rwandan — Atrocities as “Genocide”, Weekly Standard,
15 September 2004, http://www.weeklystandard.com/Content/Public/Articles/000/000/004
/627ismid.asp.

3 See, e.9., Rami G. Khouri, Whose Crimes Against Humanity?, Opposite Editorial, New
York Times, 17 July 2008, available at http://www.nytimes.com/2008/07/17/opinion
/17iht-edkhouri.1.14574302.html.
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curring in Sudan,® States Parties to the Proposed Convention taking no
action would much more likely be in violation of the obligation to prevent
than they would be under the Genocide Convention. Moreover, consider-
ing that the obligation may vary from State to State, States Parties with
more influence over Sudan, such as those with strong economic ties,*
might have a greater obligation to prevent crimes against humanity.

It does not necessarily follow that States will fulfill their obligation
to prevent under the Proposed Convention in this manner. States have
been hesitant to invoke their obligation to prevent under the Genocide
Convention by calling the acts in Sudan genocide, and they will likely be
equally as hesitant to invoke their obligation to prevent in the Proposed
Convention by calling these acts crimes against humanity. If, however,
the obligation to prevent only extends to areas under a State’s jurisdiction
and control, only Sudan (and possibly any States with armed forces con-
trolling its territory) would be obligated to prevent crimes against humani-
ty. But as mentioned above, such a result undercuts the very purpose of
international criminal law — individual accountability.

Interestingly, the prevention of genocide in Sudan and other States
may be directly influenced in another manner by the existence of a Pro-
posed Convention with an obligation to prevent. As Juan Mendez, former
U.N. Special Advisor on the Prevention of Genocide, noted, the Special
Advisor’s office could have provided the U.N. Security Council with ad-
vance warning of possible genocide, and of deteriorating situations, that
would enable States to better fulfill their obligation to prevent.*! But this
access to the U.N. Security Council did not materialize, and the loss of
services to populations was not satisfactory to the Security Council as an
early indication of possible genocide.*” The Special Advisor’s office
thereafter attempted to use more serious indicators such as the loss of
life.** But the problem with this and similar indicators is that they may

3 lhid.

40 Gwen Thompkins, Chinese Influence in Sudan Is Subtle, Complicated, NPR, 29 July 2008,
available at http://www.npr.org/templates/story/story.php?storyld=92282540.

41 Juan Mendez, Former U.N. Special Advisor on the Prevention of Genocide, Comments in
‘International Crime of Genocide’ class, Georgetown University Law Center, Washington,
D.C., 18 October 2010.

42 bid.
4 Ibid.
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develop too late in the progression of events to prevent genocide once
they are recognized.**

As mentioned above, atrocities not meeting all the criteria of geno-
cide cannot be called genocide. But if States wait until genocide has oc-
curred to describe acts as genocide, they have by then violated their obli-
gation to prevent genocide.*® Nevertheless, States are not to blame under
this framework, for while events are still developing on the ground, these
often ‘merely’ constitute crimes against humanity. The Proposed Conven-
tion may help solve this conundrum, for if events are characterized as
crimes against humanity, their occurrence could trigger an obligation to
prevent events which could later develop into genocide. Although the oc-
currence of crimes against humanity may be too late for their own preven-
tion, triggering an obligation to prevent at this point will at least aid in the
prevention of genocide and fulfilment of the obligation to prevent under
the Genocide Convention.

Regardless of its exact contours, the scope of the obligation to pre-
vent under the Proposed Convention is very likely an extraterritorial one,
in keeping with the expansive scope of the obligation to prevent under the
Genocide Convention, and States would be obligated in their “conduct” to
“employ all means reasonably available” to prevent crimes against hu-
manity (within the bounds of international law). This obligation to prevent
would be implicated more often than that of the Genocide Convention due
to the number of human rights crises which may not be definitely estab-
lished as genocide but certainly constitute crimes against humanity. An-
other advantage of an expanded independent obligation to prevent under
the Proposed Convention is that even if it is not always successful in pre-
venting crimes against humanity, it will help prevent genocide by ensur-
ing human rights violations are stopped before they reach the point of
genocide.

6.3.2.2. The Responsibility to Protect May Impact the Scope
of the Obligation to Prevent in the Proposed Convention

The scope of the obligation to prevent is also affected by the more recent-
ly developing humanitarian doctrine known as the Responsibility to Pro-

4 Ibid.
4 Ibid.
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tect populations from mass atrocities. According to the U.N. Report of the
High-Level Panel on Threats, Challenges, and Changes, there is an

[...] emerging norm that there is a collective international

Responsibility to Protect, exercisable by the Security

Council authorizing military intervention as a last resort, in

the event of genocide and other largescale killing, ethnic

cleansing or serious violations of international humanitarian

law which sovereign Governments have proved powerless or

unwilling to prevent.*6

It might be suggested that the Responsibility to Protect should per-

mit State action outside of the U.N. Charter and its decision-making bod-
ies. For if a State has a ‘positive obligation’*’ to “contribute to restraining
in any degree the commission of genocide”,* can it really fulfil this obli-
gation while always acting within the U.N. framework? Is it nonsensical
to claim that the ‘positive obligation’ to attempt to prevent these horrible
international crimes is fulfilled by taking a public international stance in
word only and not in action? Moreover, especially in light of the Respon-
sibility to Protect, it would appear difficult to argue that the obligation to
prevent is satisfied merely by continuing to protest a deadlocked U.N. Se-
curity Council which refuses to act. Imagine that this protesting nation
borders a State where genocide is likely to take place, and can deploy
armed forces which would certainly be able to stop whatever action is tak-
ing place, and yet the Security Council still refuses to act. A nation that
acted in such a situation would appear to be fulfilling its obligation to
prevent, especially considering the “civilizing” purposes of the Genocide
and Proposed Conventions.

However, the ICJ in the Bosnia and Herzegovina case appears to
suggest the opposite, for despite its broad and powerful statements regard-
ing the obligation to prevent, the ICJ limits itself by subjecting the obliga-
tion to prevent to the U.N. framework. At least one U.N. legal advisor has
publicly offered her support of this view when she stated that the Respon-
sibility to Protect consists only of those actions able to be executed within

4 U.N. High-Level Panel on Threats, Challenges, and Change, Report: A More Secure
World: Our Shared Responsibility, 2 December 2004, U.N. Doc. A/59/565, available at
http://www.unrol.org/files/gaA.59.565_En.pdf.

47 Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v. Serbia and Montenegro), para. 432, see supra note 10.

48 |bid., para. 461.
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the confines of the legal authority of the U.N. Charter, that there is no Re-
sponsibility to Protect independent of the U.N. Charter, and that actions
taken by a State outside of this framework would be illegal under interna-
tional law.*® Many recognize that working within the U.N. framework
will likely delay action to prevent crimes against humanity. Nevertheless,
currently only “extreme” views of the Responsibility to Protect would
authorize action outside of the U.N. framework.>

While the obligation to prevent still must be fulfilled within the
bounds of international law, increased acceptance of the Responsibility to
Protect may help shift the normative meaning of the obligation to prevent
toward approval of intervention. Although the Responsibility to Protect is
a ‘collective’ responsibility, not a right of unilateral intervention, the col-
lective is shaped by the views of individual States when they recognize
their own individual Responsibility to Protect. As the Responsibility to
Protect becomes more widely accepted, a more interventionist view of the
obligation to prevent may become more widespread. Ultimately, to the
extent that the Responsibility to Protect supports and bolsters the inde-
pendent obligation to prevent under the Genocide Convention, it will like-
ly similarly support and bolster an independent obligation to prevent un-
der the Proposed Convention.

6.3.2.3. The Obligation to Prevent May Constitute Customary
International Law

If the obligation to prevent in Article | of the Genocide Convention is
found to constitute customary international law,> such a shift would like-
ly impact the obligation to prevent under the Proposed Convention. Find-
ing the obligation to prevent to be customary international law could cre-
ate potential liability for States before the ICJ if a State was found in vio-
lation of the obligation to prevent.>? If a customary international law obli-
gation is found and is considered in light of the obligation to prevent in
the Genocide and the Proposed Conventions, the obligation to prevent

49 Patricia O’Brien, U.N. Under-Secretary-General for Legal Affairs and U.N. Legal Coun-
sel, Address at Georgetown University Law Center, Washington, D.C., “Peace, Justice,
and the Rule of Law”, 13 October 2010.

50 Schabas, 2009, p. 531, see supra note 30.
51 |bid., p. 524.
52 1bid.
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would remain as it is or expand in scope, as the contours of the new cus-
tomary international law obligation are drawn, and found to either overlap
or depart from the boundaries of the obligation to prevent contained in the
Genocide and Proposed Conventions.

6.3.2.4. The Obligation to Prevent May Include the Obligation
to Promote Democracy

The expansive and still largely undefined obligation to prevent might in-
clude the obligation to promote democracy to the extent that democracy
aids in the prevention of genocide and crimes against humanity. If it is
true that mature, developed democracies do not commit genocide against
their own populations,> the obligation to prevent could include the obli-
gation of each State, independently and in co-operation with other States,
to help develop democracies around the world. This is a realistic goal, as
illustrated by the post-World War 1l transformation of Germany and Ja-
pan from battered dictatorships to advanced democracies, and of many
other nations from belligerent authoritarian regimes to mature democra-
cies.> The obligation to prevent could also include the obligation to deter
possible acts of genocide by warning and threatening political, economic,
and military repercussions against potential perpetrators, > which fits
neatly with the ‘capacity to influence’ requirement of the ICJ.® Finally,
the obligation to prevent could include actually taking political, economic,
and/or military action,®” such as sanctions, which of course would have to
comply with international law and the U.N. legal framework. Democracy
promotion is arguably part of the obligation to prevent genocide, and
therefore is arguably part of the obligation to prevent crimes against hu-
manity.

58 Neal Riemer, “The Urgent Need for a Global Human Rights Regime”, in Neal Riemer

(ed.), Protection Against Genocide: Mission Impossible?, Praeger Publishers, 2000, pp. 5—
6

5 lbid., pp. 148-150.
5 1bid., pp. 6-7.

56 Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v. Serbia and Montenegro), para. 430, see supra note 10.

57 Riemer, 2000, p. 7, see supra note 53.
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6.3.3. The Obligation to Prevent as Satisfied by Enacting Domestic
Legislation Prohibiting Certain Preparatory Acts

In a major departure from the Genocide Convention, the Proposed Con-
vention requires not only the “necessary” implementing legislation,® but
also domestic legislation in order to prevent crimes against humanity, re-
quiring States to “endeavor to take measures” to “prevent crimes against
humanity”, including, but “not limited to, ensuring that any advocacy of
national, racial, or religious hatred that constitutes incitement to discrimi-
nation, hostility, or violence shall be prohibited by law”.%° Two aspects of
this domestic legislation will be examined: (1) its similarities with how
the Convention Against Torture (‘CAT’) also addresses prevention
through domestic legislation, and (2) how domestic measures outlawing
hate speech and advocacy impact free speech laws and policies.

6.3.3.1. Similarities with the CAT in Enacting Domestic Prevention
Measures

The language pertaining to domestic legislation regarding crimes against
humanity in the Proposed Convention is closer to the language regarding
‘territorial’ legislation on torture in the CAT than it is to any provision in
the Genocide Convention. Article 2(1) of the CAT provides that “[e]ach
State Party shall take effective legislative, administrative, judicial or other
measures to prevent acts of torture in any territory under its jurisdic-
tion”.%% On its face, this language about prevention is almost identical to
Article 8(1) of the Proposed Convention — yet this provision refers to ter-
ritory under a State’s “jurisdiction or control”, whereas the CAT just re-
fers to “jurisdiction”. This difference provides slightly broader liability
for entities under the Proposed Convention who may be controlling a ter-
ritory yet not have it under their jurisdiction. In addition, Article 2(1)
bears similarities to Article 8(12) — placed specifically in a “prevention”
section of the Proposed Convention — which provides that “[e]ach State
Party shall endeavor to take measures in accordance with its domestic le-
gal system to prevent crimes against humanity”. Moreover, the commen-
tary on the CAT confirms that the obligation to prevent in the CAT refers

% Proposed Convention, Article 8(1), see supra note 1.
59 1lbid., Article 8(12) (emphasis added).

60 Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Pun-
ishment, 10 December 1984, Article 2(1), in UNTS, vol. 1465, p. 85.
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to preventing torture in territory under a State’s control by taking
measures to ensure government actors do not torture, and by enacting leg-
islation criminalizing torture®® — measures just like those in Articles 8(1)
and 8(12).

It could be argued that reference to the CAT is not useful because
the nature of the act of torture is very different from that of crimes against
humanity or genocide. This difference weakens any useful comparison
between the Proposed or Genocide Conventions and the CAT. While the
preventative legislation aspect of the obligation to prevent in the Proposed
Convention is best understood by reference to the CAT, this aspect of the
obligation to prevent fundamentally differs from other methods of apply-
ing the obligation to prevent, such as intervention or economic sanctions.
The obligation to prevent in the intervention context lends itself to making
sense of preventing genocide or crimes against humanity, while it is more
difficult to understand how intervention would prevent torture. Torture is
not a crime usually considered to require intervention by neighbouring
States. Theoretically, intervention or the threat of intervention could pre-
vent a State from engaging in acts of torture, but more likely, due to tor-
ture usually being conducted by a government or group with established
political authority, it can be better prevented by a request to that govern-
ment. Moreover, torture is usually conducted in secret, while crimes
against humanity and genocide occur in plain view of anyone present in
the geographical area. Additionally, the nature of a single act of torture
contrasts with the nature of an act constituting a crime against humanity
or genocide. This difference in the natures of these crimes reveals how the
latter are simply more conducive than torture to being stopped by inter-
vention. A State could agree to not torture, and quickly thereafter retract
its promise. Crimes against humanity and genocide are essentially defined
by their large-scale nature. They usually occur across a large area and re-
quire planning and preparatory activity. They also require momentum to
start and take a longer time to stop. Once they are stopped by intervention,
they are stopped for some time, while torture may be conducted on an “on
again, off again” basis. Thus, the similar natures of genocide and crimes
against humanity make comparisons between the two very useful, but the
strained comparison to the act of torture demands careful scrutiny when

61 Manfred Nowak and Elizabeth McArthur, The United Nations Convention Against Tor-
ture: A Commentary, Oxford University Press, 2008, pp. 87—-125.
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comparing any legal instruments of crimes against humanity or genocide
with those of torture.

Despite these differences, however, the similarity between these
provisions in the Proposed Convention and CAT would likely lead to
them being interpreted in a similar fashion. The success and appeal of the
‘territorial’ legislation provision in the CAT strengthens the argument for
deferring to the CAT when interpreting the almost identical Article 8(1)
of the Proposed Convention, and it is also helpful to look to the CAT in
considering how Article 8(12) may work in practice. While these specific
CAT and Proposed Convention provisions may be interpreted similarly,
the impact of the CAT provisions does not eliminate the independent ob-
ligation to prevent in the Proposed Convention, which exists for the many
reasons discussed earlier in this chapter.

6.3.3.2. The Impact of Domestic Measures Prohibiting Hate Speech

The requirement that States outlaw hate speech understandably attempts
to attack the root of the problem, but is likely to have difficulty gaining
support among States with more vigorous free speech laws and policies,
and distracts the focus of the Proposed Convention from the essence of
addressing crimes against humanity — prevent the murderous acts them-
selves.

Article 8(12) of the Proposed Convention contains extensive re-
quirements to outlaw incitement of various forms, stating: “Each State
Party shall endeavor to take measures in accordance with its domestic le-
gal system to prevent crimes against humanity. Such measures include,
but are not limited to, ensuring that any advocacy of national, racial, or
religious hatred that constitutes incitement to discrimination, hostility, or
violence shall be prohibited by law”. The Genocide Convention lacks
such extensive provisions directly impacting free speech; Article 111(c)
makes punishable the “[d]irect and public incitement to commit geno-
cide”. In a similar provision, Article 4(2)(e) of the Proposed Convention
provides that a “person shall be criminally responsible and liable for pun-
ishment for a crime against humanity if that person [...d]irectly and pub-
licly incites others to commit crimes against humanity”. In Article 8(12),
the Proposed Convention significantly broadens requirements for domes-
tic legislation. Article 4(2)(e) sufficiently directs States to ensure that
speech leading to crimes against humanity is outlawed. Article 8(12) is
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unnecessarily broad, and will likely cause the Proposed Convention to
encounter significant opposition. States’ legal regimes may differ in this
respect, but individual free speech rights have a long and storied history in
many States’ legal and political systems, and indeed, in international hu-
man rights frameworks. Those States should not be expected to abandon
their policies in order to be able to approve of the language, albeit well-
intentioned language, of the Proposed Convention in this regard. In addi-
tion, the consensus of States regarding domestic and international crimi-
nal law overwhelmingly focuses on punishing acts — not speech. If a
crimes against humanity convention — by its very terms dealing with crim-
inal acts — is to be accepted with credibility by a large number of these
States, its focus must remain on the core criminal acts themselves, and
must not expand criminal law to cover ancillary concerns.

The criminal acts the Proposed Convention aims to eliminate —
murder, extermination, slavery, torture, rape, et cetera — are horrible acts
that need to be prevented and punished, and the prohibition of certain
types of speech in Article 8(12) only distracts from preventing and pun-
ishing these truly horrible crimes. This is not to say that all speech is
without effect; it is just a distraction from the laudable and necessary aim
of the Proposed Convention — preventing the core human rights violations
constituting crimes against humanity.

In addition, while Article 8(12) only requires that States “endeav-
our” to outlaw certain types of speech, the word “endeavour” may not be
of much consolation to States as the sole barrier between them and a Pro-
posed Convention requirement that drastically alters their free-speech
laws and policies. The United States is the most obvious example of a
State that might oppose Article 8(12), but other nations have free speech
laws advancing a variety of worthy policies, and States should be wary
about conceding individual free speech rights and thus minimizing the
necessary purpose they serve in free democracies — even for the noble
purpose of the Proposed Convention. Although the inclusion of “endeav-
our” would seem to alleviate apprehension about compliance by not set-
ting a rigid requirement, the downside of this flexibility is that it will al-
low States to avoid compliance with the Proposed Convention, and States
are often tempted to avoid compliance with international agreements after
they have made a public show of supporting them. Yet this “endeavour”
language provides the flexibility to achieve consensus on the Proposed
Convention; indeed, for this reason it was likely intended to be a ‘con-
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structive ambiguity’ in Article 8(12).%2 But such language does not impart
clarity, which is needed to set firm standards that will lead to true ac-
countability in international criminal law as it pertains to crimes against
humanity.

There are further unanticipated consequences of restricting free
speech as the Proposed Convention does. Not only will provisions like
Article 8(12) cause a chilling effect on speech, but in the future these pro-
visions might be used to target unsuspecting groups who are not speaking
or acting in any way similar to the regimes around the world that the Pro-
posed Convention is intended to target today. In other words, the lack of
precision in the language will bring unintended consequences. Who is to
decide what “advocacy” means in the context of Article 8(12)? Who is to
decide what “hatred” means? Who is to decide what “incitement” means?
Who is to decide what “discrimination” means? International agreements
are almost always in danger of being used for political purposes, and de-
pending on what group or government is interpreting these terms, a large
number of diverse groups and entities may be implicated by this provision
of the Proposed Convention, while not engaging at all in any action like
that of the regimes the Proposed Convention is intended to target today.

Fulfilling the obligation to prevent by criminalizing certain actions
preparatory to crimes against humanity is an aspect of the obligation to
prevent in the Proposed Convention that is not present in the Genocide
Convention. In this way, the obligation to prevent in the Proposed Con-
vention is expanded significantly beyond its scope in the Genocide Con-
vention. Yet Article 4(2)(e) is sufficient to ensure that speech leading to
crimes against humanity is outlawed. Article 8(12) is likely to encounter
significant opposition, and only distracts from the core purpose of the
Proposed Convention.

6.4. Recommendations

Several provisions in the Proposed Convention impacting the obligation
to prevent should be modified. First, revisions should be taken as neces-
sary to ensure that the obligation to prevent is not limited to a State’s own
territory. If Article 8(1) is considered to inform the independent obligation
to prevent (which as discussed earlier includes the potential for interven-

62 Morten Bergsmo, Comments in ‘International Crime of Genocide’ class, see supra note
31.
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tion), the Proposed Convention would impose no obligation to intervene
in other States to prevent crimes against humanity because Article 8(1) is
limited territorially. Therefore, Article 8(1) should be clarified so as to not
territorially limit the independent obligation to prevent as supported by
other provisions of the Proposed Convention.

Not requiring States to hold other States accountable would gut any
international agreement on crimes against humanity. This result is all the
more nonsensical when considered in light of the harsh provisions for
domestic legislation in Article 8(12). Some may think the Article 8(12)
provisions will ensure that intervention is never required. But that is an
untested assumption. It has certainly not proven to be true, and if any-
thing, may have been proven false; many States have thorough domestic
criminal law frameworks that they just ignore. Such a domestic limitation
is not in the Genocide Convention, and has not been tested under that
convention. Perpetrators of crimes against humanity, especially perpetra-
tors who are top government officials, will likely find a way around any
rules which on paper are designed to constrain their behavior. While sanc-
tions and similar actions may put some pressure on perpetrators, only the
threat of intervention from other States can serve as an effective enforce-
ment mechanism for international agreements on issues like crimes
against humanity. Thus, provisions affecting the obligation to prevent
need to be re-written to remove any territorial limitations on the scope of
the obligation to prevent in the Proposed Convention.

Second, the provisions of Article 8(12) prohibiting certain types of
speech should be modified. As mentioned above, there are concerns sur-
rounding the prevention of crimes against humanity by criminalizing hate
speech. Advocates desiring to stamp out any flicker of speech that could
flame up into crimes against humanity will likely support Article 8(12),
but advocates of free speech will likely view it as unnecessarily restrictive
in accomplishing its goal of preventing crimes against humanity. States
are justified in their wariness about conceding individual free speech
rights and thus minimizing the necessary purpose they serve in free de-
mocracies, and should not be expected to abandon their policies in order
to be able to approve of the language, however well-intentioned, of the
Proposed Convention in this regard. Thus, the inclusion of Article 8(12)
in the Proposed Convention will make consensus among States with dif-
ferent free speech policies that much more difficult.
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Rather than eliminating Article 8(12) in its entirety, one solution
would be editing it to prohibit more limited, narrow categories of speech.
For example, a provision prohibiting only direct incitement to harm could
be accomplished by striking out “discrimination” and “hostility”, leaving
only “incitement to violence”. This revision would allow a range of
speech, while still serving to prohibit the more proximate cause of crimes
against humanity — physical violence. Such language would likely even be
acceptable under the very pro-free speech constitutional jurisprudence of
the United States. A further modification, for example, would be to add
‘to any person’ after ‘violence’, thus clarifying exactly what type of vio-
lence is prohibited regarding advocacy to crimes against humanity — vio-
lence committed against people (as opposed to criticizing views or be-
liefs). Although States with more vigorous free speech policies will still
want to use great care and detailed language when drafting their imple-
menting legislation, these simple modifications to the Proposed Conven-
tion will likely bring Article 8(12) into general alignment with the views
of pro-free speech States, and also will likely satisfy the immediate con-
cerns of other free speech advocates. Such modifications will help build
consensus around the Proposed Convention, while at the same time mak-
ing enforcement easier by streamlining and limiting prohibited activity.

6.5. Conclusion

Examining the obligation to prevent in the Proposed Convention in light
of the obligation to prevent in the Genocide Convention leads to several
conclusions. Like the Genocide Convention, the Proposed Convention
would very likely be found to contain the independent obligation to pre-
vent. Just as it is under the Genocide Convention, the scope of this obliga-
tion is quite expansive under the Proposed Convention. However, the
Proposed Convention contains various provisions pertaining to prevention
that are not present in the Genocide Convention, and these provisions may
modify the scope of the obligation to prevent under the Proposed Conven-
tion. The crux of this uncertainty is in the possible application of certain
provisions to the obligation to prevent which would only require action in
a State’s own territory or area under its control, a limitation not present in
the Genocide Convention. The Proposed Convention also contains provi-
sions for legislation to prevent crimes against humanity, which lack corre-
sponding provisions in the Genocide Convention. It is unclear exactly
how these provisions affect the independent obligation to prevent in the
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Proposed Convention. At a minimum, these provisions subject the con-
tours of the obligation to prevent under the Proposed Convention to un-
certainty by adding an entirely new aspect to the obligation.

Although the issue of genocide is the object of many speeches and
much public attention, the obligation to prevent contained in the Genocide
Convention has been coolly embraced and rarely invoked in practice. This
is reason to think the obligation to prevent in the Proposed Convention
will be treated the same way. It is important to ensure a vigorous and ex-
pansive independent obligation to prevent in order to help fight impunity.
Thus, any language pertaining to “territory”” which would limit the option
of intervention (taken within the bounds of international law) as it relates
to the obligation to prevent should be removed from the Proposed Con-
vention. At the same time, the contours of the obligation to prevent de-
scribed elsewhere in the Proposed Convention should be sharpened and
made more limited; specifically, the overly broad prohibitions on speech
in Article 8(12) should be narrowed or removed. These modifications will
help achieve a broader consensus on the Proposed Convention while at
the same time adding ‘teeth’ to the obligation to prevent, which in turn
advances the core aim of the Proposed Convention — ensuring world-wide
accountability for perpetrators of crimes against humanity.
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State Obligation to Punish Core International
Crimes and the Proposed
Crimes Against Humanity Convention

Julie Pasch”

7.1. Introduction

The Proposed Convention on the Prevention and Punishment of Crimes
Against Humanity (‘Proposed Convention’) is intended to create a legal
instrument to address one of the major international crimes not yet cov-
ered by a specialized convention. Should it be adopted, the Proposed
Convention would take its place alongside the 1949 Geneva Conventions
and their 1977 Additional Protocols® and the Convention on the Preven-
tion and Punishment of the Crime of Genocide (‘Genocide Convention’)?
in regulating State action regarding serious human rights violations, in
particular, ‘core’ international crimes.

State action to suppress core international crimes can take many
forms. Aspects of a convention focusing on prevention may include pro-
visions addressing domestic legislation, State action and humanitarian

*

Julie Pasch, B.A., International Studies, Rhodes College; J.D., Certificate in Refugee and
Humanitarian Emergencies, Georgetown University Law Center. The author would like to
thank Professor Morten Bergsmo, Amy Cheung, Lisa DeGray, Kiki A. Japutra, lan Ken-
nedy, Gerard Lynch, and SONG Tianying for their thoughtful comments and suggestions.
All Internet references were last accessed on 27 August 2014.

1 Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in
Armed Forces in the Field of 12 August 1949; Geneva Convention for the Amelioration of
the Conditions of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea of
12 August 1949; Geneva Convention Relative to the Treatment of Prisoners of War of 12
August 1949; Geneva Convention Relative to the Protection of Civilian Persons in Time of
War of 12 August 1949 (respectively Geneva Conventions I-1V); Protocol Additional to
the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of
International Armed Conflicts (Additional Protocol I); Protocol Additional to the Geneva
Conventions of 12 August 1949, and Relating to the Protection of Victims of Non-
International Armed Conflicts (Additional Protocol I1).

2 Convention on the Prevention and Punishment of the Crime of Genocide, in UNTS, vol.
78, p. 277, entered into force on 12 January 1951 (http://www.legal-tools.org/doc/498¢38/).
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intervention. Important factors with regard to prosecution may include
jurisdiction and referral provisions. This chapter will explore one aspect
of State obligations to prevent and punish international human rights vio-
lations under the aforementioned conventions and the Rome Statute of the
International Criminal Court (‘ICC Statute’), by focusing on jurisdiction
and the attendant State obligations or rights.

This chapter first outlines existing State obligations to punish geno-
cide and war crimes and their implementation at the national level. It then
examines the mechanism provided by the ICC in punishing core interna-
tional crimes and accompanying State obligations. Throughout the above
analysis, the chapter considers the impact of the existing practice on the
formation, interpretation and application of the obligation to punish in the
Proposed Convention. It contemplates to what extent the Proposed Con-
vention would crystalize and develop State obligations to repress core in-
ternational crimes at national and international level, some sixty years af-
ter World War I1 and the Holocaust.

7.2. State Obligation to Punish Genocide

State obligations concerning genocide are part of customary international
law.® This status determines the obligations of States even if they are not
parties to the Genocide Convention. The wide acceptance of the conven-
tion’s definition of genocide is evidenced by the Statutes of the ICC and
the ad hoc tribunals.* There is also evidence that the prohibition of geno-
cide has become a jus cogens norm.®

In Article I of the Genocide Convention, States undertake to “pre-
vent and punish” genocide. Article V requires States to enact the neces-
sary legislation to effectuate the Genocide Convention, and to provide
effective penalties for persons found guilty of genocidal acts.

3 Steven Ratner and Jason Abram, Accountability For Human Rights Atrocities In Interna-
tional Law: Beyond The Nuremberg Legacy, Oxford University Press, 2001, p. 41.

4 See, e.g., Rome Statute of the International Criminal Court, 1 July 2000, Article 6
(http://www.legal-tools.org/doc/7b9af9/); Statute of the International Criminal Tribunal for
the Former Yugoslavia (as of September 2009), adopted on 25 May 1993, Article 4
(http://www.legal-tools.org/doc/b4f63b/); Statute of the International Criminal Tribunal
for Rwanda as Amended on 1 January 2007, Article 2.

5 Ratner and Abrams, 2001, see supra note 3. See also International Court of Justice, Barce-

lona Traction, Light and Power Company (Belgium v. Spain), Judgment, 5 February 1970,
para. 34.
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Article VI confers jurisdiction. Jurisdiction for trials is limited to a
tribunal of the State where the act was committed or an international pe-
nal tribunal if the appropriate States have accepted its jurisdiction. Under
Article VI of the Genocide Convention, States must punish acts of geno-
cide that occur on their territory. The Convention does not address any
obligations toward acts of genocide occurring extraterritorially.® Although
the Ad Hoc Committee and the Sixth Committee explicitly rejected a uni-
versal jurisdiction provision that appeared in one of the drafts, most States
considered the convention as non-exclusive regarding jurisdiction and not
precluding extraterritorial jurisdiction.” Many States Parties to the Geno-
cide Convention have enacted legislation creating universal jurisdiction
over genocide.®

National courts subsequently interpreted Article VI of the Genocide
Convention as not prohibiting the application of the principle of universal
jurisdiction to genocide.® The European Court of Human Rights in up-
holding Germany’s exercise of universal jurisdiction over genocide, rec-
ognizes that pursuant to Article I of the Genocide Convention, States Par-
ties are under an erga omnes obligation to prevent and punish genocide,
the prohibition of which forms part of the jus cogens. In view of this, the
European Court reasons that the purpose of the Genocide Convention, as
expressed notably in Article I, does not exclude extraterritorial jurisdic-
tion for the punishment of genocide under national law.*® Similarly, Judge
Lauterpacht of the International Court of Justice (‘ICJ’) holds that Article
I of the Genocide Convention is intended “to permit parties, within the
domestic legislation that they adopt, to assume universal jurisdiction over
the crime of genocide”, in his Separate Opinion to Order of 13 September

6 Genocide Convention, Article V1.

" Report of the Ad Hoc Committee on Genocide, 1948, U.N. Doc. E/794/Corr.1, pp. 11-12;
Report of the Sixth Committee, Genocide: Draft Convention and Report of the Economic
and Social Council, 1948, 3rd Sess., U.N. Doc A/760.

8  See the summary made by the European Court of Human Rights, Case of Jorgié v. Ger-
many (Application no. 74613/01), Judgment, 12 July 2007, para. 53. These States are:
Spain, France, Belgium, Finland, Italy, Latvia, Luxembourg, the Netherlands, Austria,
Denmark, Estonia, Poland, Portugal, Romania, Sweden and Switzerland, Russia, the Slo-
vak Republic, the Czech Republic, and Hungary.

9 William Schabas, Genocide in International Law: Crime of Crimes, Cambridge University
Press, 2009, pp. 426—443.

10 European Court of Human Rights, Case of Jorgié v. Germany (Application no. 74613/01),
Judgment, 12 July 2007, para. 68.
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1993 in the Case Concerning the Application of the Convention on the
Prevention and Punishment of the Crime of Genocide (Bosnia and Herze-
govina v. Yugoslavia (Serbia and Montenegro)) (‘Bosnia and Herze-
govina case’).t

In the 2007 judgment of the Bosnia and Herzegovina case, the 1CJ
clarifies the extraterritorial reach of the prevention aspect of State obliga-
tions under Article | of the Genocide Convention. The ICJ held that under
the Genocide Convention, Yugoslavia should ensure that any military
units and organizations and people within its control did not commit any
acts of genocide. It further clarified that the obligation is one of “conduct”
rather than result: a State cannot be under an obligation to succeed in pre-
venting genocide.'? The obligation to prevent, and the duty to act arises
when the State learns (or should have learned) of the existence of a seri-
ous risk that genocide will be committed.!® At that time, if States have a
means of deterrent, they are under a duty to use those means as circum-
stances allow. The obligation to prevent varies from State to State, and
depends upon the State’s capacity to influence persons likely to commit
genocide.! Interestingly, in 1993, Bosnia declared its intention to begin
proceedings against the UK for failing in its obligation to prevent geno-
cide.®® The case (or more appropriately, the idea) was subsequently
dropped, but it does indicate that States had contemplated that the obliga-
tion to prevent in the Genocide Convention extended beyond the State’s
territory.

Against this background, it can be said that under Article I, while
States Parties have an extraterritorial obligation to prevent genocide, they
have discretion to exercise other grounds of jurisdiction over genocide
than what is mandated under Article VI, such as the universal jurisdiction
— it is a right, not an obligation. As will be discussed below, this is a more

L International Court of Justice, Application of the Convention on the Prevention and Pun-
ishment of the Crime of Genocide (Bosnia and Herzegovina v. Yugoslavia), Provisional
Measures, Order of 13 September 1993, Separate Opinion of Judge Lauterpacht, p. 443.

12 International Court of Justice, Application of the Convention on the Prevention and Pun-
ishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro),
Judgment, 26 February 2007, para. 456.

13 1bid., para. 430.

14 lbid., para. 461.

15 Statement of Intention by the Republic of Bosnia and Herzegovina to Institute Legal Pro-
ceedings Against the United Kingdom Before the International Court of Justice, 15 No-
vember 1993, U.N. Doc. A/48/659-s/26806, 47 UNYB 465.
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limited view of jurisdiction than what is found in the Proposed Conven-
tion.

Article VIII allows States Parties to call on the U.N. to take appro-
priate action to suppress genocide. It provides for a possible forum to
challenge a State’s inaction towards punishing genocide.

The evolution of the obligation to punish genocide illustrates expe-
rience and lessons learnt for punishing core international crimes in gen-
eral. In this sense, the Proposed Convention draws on and amplifies what
is envisaged in the Genocide Convention; the latter is substantially shorter
and does not go into as much detail.

7.3. State Obligation to Punish War Crimes

Similar to the Genocide Convention, the Geneva Conventions and their
1977 Additional Protocols reflect customary law of State obligations to
prevent and punish war crimes.

7.3.1. Jurisdiction over ‘Grave Breaches’ and Other Violations of
IHL

The Geneva Conventions and Additional Protocol I explicitly set out State
obligation to exercise universal jurisdiction over ‘grave breaches’ of those
instruments.*® States Parties are obliged to enact necessary legislation to
provide effective penal sanctions for persons committing grave breaches.
States also have an obligation to search for persons alleged to have com-
mitted grave breaches, and either to bring them before their own courts or
to hand them over for trial in another State, even if the individual is not
located in the State’s territory: “When engaging troops in military opera-
tions abroad, States have a duty to use their military personnel thus de-
ployed to search for individuals accused of war crimes”.'” Prior to the
1990s there were no prosecutions based solely on the universality princi-

16 Articles 49, 50, 129, 146 respectively of the Geneva Conventions I-1V, Article 85 of Ad-
ditional Protocol I; for acts constituting grave breaches, see Articles 50, 51, 130, 147 re-
spectively of the Geneva Conventions I-TV, Article 85 of Additional Protocol I.

17" Laurence Boisson de Chazournes and Luigi Condorelli, “Common Article 1 of the Geneva

Conventions Revisited: Protecting Collective Interests”, in International Review of the Red
Cross, No. 837, 2000.
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ple, but since then the pattern has changed, with prosecutions proceeding
without protest from other States.®

Regarding other violations of the Geneva Conventions or Addition-
al Protocol I than grave breaches and violations of the Additional Protocol
I1, there are no requirements for prosecution or extradition. It is possible
that customary law would recognize universal jurisdiction for other war
crimes beyond grave breaches.'® According to the International Commit-
tee of the Red Cross (‘ICRC”), States must take whatever measures neces-
sary to prevent and suppress all violations of international humanitarian
law (‘IHL’). Such measures may include military regulations, administra-
tive orders and other regulatory measures. However, criminal legislation
is deemed the most appropriate and effective means of dealing with all
serious violations of IHL.%

The differences in State jurisdiction for ‘grave breaches’ and other
violations have given rise to interesting questions regarding whether in-
ternational law can be read to give States universal jurisdiction over all
war crimes. A number of States have already enacted criminal law to pun-
ish violations of Article 3 common to the Geneva Conventions and Addi-
tional Protocol Il which apply to non-international armed conflict. States
have recently been more willing to prosecute atrocities committed abroad,
even when crimes were not committed by or against their citizens. After
the creation of the International Criminal Tribunals for Yugoslavia (‘1C-
TY’) and Rwanda (‘ICTR?”), States started to prosecute perpetrators found
in their territory on the basis of domestic statutes implementing the Gene-
va Conventions.?! Processes in many of these States have led to convic-
tions and thus affirmative findings of jurisdiction.??

18 Ratner and Abrams, 2001, p. 164, see supra note 3.

19 See, e.g., Sonja Boelaert-Suominen, “Grave Breaches, Universal Jurisdiction and Internal
Armed Conflicts: Is Customary Law Moving Towards a Uniform Enforcement Mechanism
for all Armed Conflicts?”, in Journal of Conflict and Security Law, 2000, vol. 5, no 1, p.
63; and Cedric Ryngaert, “Universal Jurisdiction over Genocide and Wartime Torture in
Dutch Courts: An Appraisal of the Afghan and Rwandan Cases”, in Hague Justice Jour-
nal, 2007, vol. 2, no. 2, p. 13.

20 |CRC Advisory Service on International Humanitarian Law, “Penal Repression: Punishing
War Crimes”, available at http://www.icrc.org/eng/assets/files/other/penal_repression.pdf.

2L Ratner and Abrams, 2001, p. 180, see supra note 3.
2 |pbid.
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In the Dutch case against Abdullah F., the Hague District Court
considered the question of whether a bystander State, having no connec-
tion with the alleged violations except the presence of the accused, could
exercise jurisdiction.?® The Court concluded that it could, basing its rea-
soning on a resolution from 17th Commission of the Institut de Droit In-
ternational that stated in part:

Universal jurisdiction may be exercised over crimes
identified by international law as falling within that
jurisdiction in matters such as genocide, crimes against
humanity, grave breaches of the 1949 Geneva Conventions
for the protection of war victims or other serious violations
of international humanitarian law committed in international
or non-international armed conflict.?*

The Dutch court’s approach allows universal jurisdiction over all
war crimes, not just grave breaches.? Though the court’s response is by
no means the only possible one on this issue, it does acknowledge the de-
velopment of customary law and add to it with this decision.?®

States have also relied on universal jurisdiction to charge some of
the former leaders of South and Central American regimes, notably Au-
gusto Pinochet in Spain. These cases, particularly when they involve for-
eign nationals accused of Common Article 3 violations, indicate a move
toward universal jurisdiction for all war crimes, and the general lack of
international outcry over the States’ unilateral actions suggests that States
tacitly agree that such jurisdiction is proper. According to the ICRC,
States have the right to vest universal jurisdiction in their national courts
over war crimes other than grave breaches, not an obligation.?’

State obligation to provide judicial assistance in criminal matters is
specifically considered in Article 88(1) of Additional Protocol I, which
stipulates that “the High Contracting Parties shall afford one another the

23 LLJN: BA9575, District Court The Hague, 09/750001-06, case against Abdullah F., 25 June
2007.

24 Resolution of the Seventeenth Commission, Universal criminal jurisdiction with regard to
the crime of genocide, crimes against humanity and war crimes, 26 August 2005, para.
3(a); cited in Ryngaert, 2007, p. 17, see supra note 19.

%5 Ryngaert, ibid.
% For discussion of the Abdullah F. case, see Ryngaert, ibid.

27 ICRC Customary International Humanitarian Law Study, Rule 157, available at
http://www.icrc.org/customary-ihl/eng/docs/v1_rul_rulel57.
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greatest measure of assistance in connection with criminal proceedings
brought in respect of grave breaches of the Conventions or of this Proto-
col”. Article 89 of Additional Protocol I further states that in the event of
serious violations of the Protocol, States parties undertake to act, jointly
or individually, in co-operation with the United Nations and in conformity
with the Charter of the United Nations. Although for violations of IHL
other than grave breaches, customary law does not establish an absolute
obligation to co-operate, but rather an expectation that States should make
every effort to do so, in good faith and to the extent possible.?®

7.3.2. State Obligation to “Ensure Respect”

Common Atrticle 1 of the 1949 Geneva Conventions provides that States
parties undertake to “ensure respect for the present Convention”. The
same provision is repeated in Article 1 (1) of Additional Protocol I in rela-
tion to respect for the provisions of that Protocol. It seems that State obli-
gations to punish war crimes go beyond the situation where the State itself
is party to a conflict. In the commentary to common Atrticle 1, the ICRC
states that the obligation to “ensure respect” is “not limited to behaviour
by parties to a conflict, but includes the requirement that States do all in
their power to ensure that international humanitarian law is respected uni-
versally”.?® However, no specific course of action is identified.

Historically, two peaceful methods have been adopted in this re-
spect: diplomatic protest and collective measures.®® Diplomatic protests
have taken multiple forms, but generally materialize as bilateral protests,
protests in international fora, or through resolutions of international or-
ganizations. Though diplomatic protests do not always specifically relate
to violations of the Geneva Conventions, they have on occasion referred

28 |CRC Advisory Service on International Humanitarian Law, “Cooperation in Extradition
and Judicial Assistance in Criminal Matters”, available at http://www.icrc.org/eng/assets
[files/2014/cooperation-in-extradition-and-judicial-assistance-in-criminal-matters-icrc-
eng.pdf.

2 |CRC Customary International Humanitarian Law Study, Rule 144, available at
http://www.icrc.org/customary-ihl/eng/print/vl_cha_chapter4l_rulel44#refFn_11_2, cit-
ing Jean S. Pictet (ed.), Commentary on the Third Geneva Convention, ICRC, Geneva,
1960, p. 18; Yves Sandoz, Christophe Swinarski, Bruno Zimmermann (eds.), Commentary
on the Additional Protocols, ICRC, Geneva, 1987, para. 45.

0 1hid.
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to common Article 1 and the duty of States to ensure respect for interna-
tional humanitarian law.!

Collective measures have included such actions as “holding interna-
tional conferences on specific situations, investigating possible violations,
creating ad hoc criminal tribunals and courts, creating the International
Criminal Court, imposing international sanctions and sending of peace-
keeping or peace-enforcement troops”.3? In 1990, U.N. Security Council
called on States Parties to the Fourth Geneva Convention to ensure re-
spect by Israel for its obligations, in accordance with Article 1 of that
Convention.®® In relation to the same conflict, the U.N. General Assembly
has adopted several resolutions to the same effect.®* Other international
organizations have likewise called on their Member States to respect and
ensure respect for international humanitarian law, in particular the Coun-
cil of Europe, North Atlantic Treaty Organization, the Organization of
African Unity and the Organization of American States.® These examples
cover a wide range of State involvement and demonstrate that States may
interpret their obligations to be quite different depending on the specifics
of the situation.®®

The way universal jurisdiction to prosecute war crimes has expand-
ed and State obligation to “ensure respect” of IHL unfolded over time
sheds lights on how State obligations to suppress crimes against humanity
under the Proposed Convention may take shape. It is important to note
that in the fairly recent past, Common Article 1 was seen as a “stylistic”
clause, “devoid of real legal weight”.®” The Proposed Convention will cer-

3L Ibid.

32 Ibid.

3 U.N. Security Council Res. 681.

3 U.N. General Assembly, Res. 32/91 A, Res. 37/123 A, Res. 38/180 A and Res. 43/21.

% ICRC Customary International Humanitarian Law Study, Rule 144, available at
http://www.icrc.org/customary-ihl/eng/docs/vl_rul_rulel44#Fn_44 6, citing Council of
Europe, Parliamentary Assembly, Res. 823, Res. 881, Res. 921 and Res. 948; Council of
Europe, Committee of Ministers, Declaration on the Rape of Women and Children in the
Territory of Former Yugoslavia; NATO, Parliamentary Assembly, Resolution of the Civil-
ian Affairs Committee; OAU, Conference of African Ministers of Health, Res. 14 (V);
OAS, General Assembly, Res. 1408 (XXV1-0O/96).

3% For discussion of the possible State actions, see Umesh Palwankar, “Measures available to
States for fulfilling their obligation to ensure respect for international humanitarian law”,
in International Review of the Red Cross, 1994, No. 298, p. 9.

37 Boisson de Chazournes and Condorelli, 2000, footnote 4, see supra note 17.
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tainly benefit from the historical development of State obligations under
the Geneva Conventions, and similarly, it is also likely that some ele-
ments of the Proposed Convention will develop more weight than initially
contemplated as time progresses.

7.4. State Obligations under the ICC Statute
7.4.1. The Jurisdiction of the ICC

The creation of the ICC provided another forum to adjudicate internation-
al crimes. The ICC Statute creates jurisdiction over ‘core’ crimes — geno-
cide, crimes against humanity, war crimes and, yet to be finalized, aggres-
sion. Amendment provisions allow for other crimes to be added at a later
date. The decision to limit the court’s jurisdiction to the ‘core’ crimes was
in many ways political: those crimes are generally of great concern and
benefit from a clear status under customary international law, and the
drafters believed that adding other crimes might impede acceptance of the
ICC Statute.® Generally the definitions of the core crimes are consistent
with those found in international law, though in certain incidences they
reflect progression in defining gender-related offenses as crimes and ex-
panding the definition of war crimes.

The ICC may only exercise jurisdiction if the State where the of-
fense occurred or the State of which the person committing the crime was
a national is a party to the ICC Statute or has accepted the ICC’s jurisdic-
tion for the specific crime. This notably gives the ICC jurisdiction over
nationals of non-party States if the State where the offense occurred has
consented, which was one of the main reasons the United States refused to
ratify the ICC Statute.’® It has been argued, however, that this jurisdiction
is not overreaching because the crimes covered by the ICC Statute are
subject to universal jurisdiction.** The ICC may also exercise jurisdiction
over a situation referred to the Prosecutor by a State Party or by the U.N.

% bid., p. 212.

39 |CC Statute, Article 12.

40 John P. Cerone, “Dynamic Equilibrium: The Evolution of US Attitudes Toward Interna-
tional Criminal Courts and Tribunals”, in The European Journal of International Law,
2007, vol. 18, no. 2, pp. 292 and 296.

4 Compare Leila Nadya Sadat and Richard Carden, “The New International Criminal Court:
An Uneasy Revolution”, in Georgetown Law Journal, 2000, vol. 88, p. 381, with Alfred P.
Rubin, “A Critical View of the Proposed International Criminal Court”, in Fletcher Forum
of World Affairs, 1999, vol. 23, p. 139.
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Security Council acting under Chapter VII of the U.N. Charter, or the
Prosecutor has initiated an investigation on his or her own accord.*? The
Security Council referral is of particular importance because Chapter VII
resolutions are binding on all U.N. Member States; allowing the ICC to
exercise jurisdiction in those cases arguably extends jurisdiction to all
U.N. Member States regardless of their membership to the ICC Statute.*®
Non-party States are only obligated to co-operate with the ICC if they en-
ter into ad hoc or other co-operation agreements.** However, the Security
Council referral may lead to an obligation to co-operate of all U.N. Mem-
ber States if the Security Council resolution “specifically requires” s0.*

7.4.2. The Principle of Complementarity

The principle of complementarity governs the relations between national
jurisdictions of States Parties and jurisdiction of the ICC. The preamble of
the ICC Statute states that effective prosecution of international crimes
must be ensured by taking measures at the national level, and that “it is
the duty of every State to exercise its criminal jurisdiction over those re-
sponsible for international crimes”. Both the preamble and Article 1 de-
clare the ICC’s jurisdiction “shall be complementary to national criminal
jurisdictions”. The ICC Statute also lays down conditions relating to the
exercise of jurisdiction, as concrete means of implementation of the prin-
ciple of complementarity. Under Articles 17 and 18, a case will be inad-
missible if a State having jurisdiction is investigating or prosecuting the
case, or has declined to prosecute, unless the State is unwilling or unable
genuinely to carry out the prosecution. Finally, a case is inadmissible if a
prosecution would constitute double jeopardy or if the case “is not of suf-
ficient gravity” to justify prosecution before the court.

42 ICC Statute, Articles 12—15.

4 Tiffany de Waynecaurt-Steele, “The Contribution of the Statute of the International Crimi-
nal Court to the Enforcement of International Law in the Light of the Experiences of the
ICTY”, in South African Yearbook of International Law, 2002, vol. 27, p. 29. As of June
2014, the Security Council has referred two situations to the ICC Prosecutor: Darfur, Su-
dan and Libya. Neither Sudan nor Libya is State Party to the ICC Statute.

4 lbid., de Waynecaurt-Steele.

4 Ibid., de Waynecaurt-Steele cites the U.N. Security Council Resolution establishing the
International Criminal Tribunal for the former Yugoslavia as an example: S/IRES/821, 28
April 1993.
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This distinguishes the ICC from the ICTY and the ICTR in terms of
jurisdiction — the latter have primacy over national courts. The ICC Stat-
ute recognizes that States have the first responsibility and right to prose-
cute international crimes. The principle of complementarity is based both
on respect for the primary jurisdiction of States and on considerations of
efficiency and effectiveness, since States will generally have the best ac-
cess to evidence and witnesses and the resources to carry out proceedings.
This affirmative duty to implement domestic legislation is a significant
obligation for States. It is important in the context of jurisdiction because
the ICC relies so heavily on complementarity; whereas the Geneva Con-
ventions and the Genocide Convention allow for either a State or an ap-
propriate international body to take jurisdiction, the ICC Statute is much
more specific about when the ICC may and may not take jurisdiction.

7.4.3. States Parties’ Obligation to Provide International Co-
operation

In addition to a general duty to exercise national jurisdiction over core
international crimes, States Parties also undertake to provide international
co-operation for cases before the ICC. The duty to co-operate generally is
noted in Article 86: “States Parties shall, in accordance with the provi-
sions in this Statute, cooperate fully with the Court [...]”. States are re-
quired to adopt domestic laws that permit co-operation with the ICC.%® In
addition, specific provisions, such as those covering the arrest and surren-
der of individuals, govern acts of co-operation. States bear obligations to
aid the ICC Prosecutor’s investigations. Upon receiving arrest requests,
States must take steps to arrest the person in accordance with the national
law and the ICC Statute. After ensuring that the warrant applies to the in-
dividual and that the proper procedures have been followed and rights re-
spected, the State must promptly deliver the person to the ICC.%” The ICC
can request any evidence necessary to determine the truth. But the ICC
Statute also contains provisions for the protection of information that the
State believes would prejudice its national security interests, including an

4 ICC Statute, Article 88. For a discussion of how various States have implemented their
obligations to co-operate into domestic law, see Valerie Oosterveld, Mike Perry, and John
McManus, “The Cooperation of States with the International Criminal Court”, in Fordham
International Law Journal, 2001, vol. 25, no. 3, p. 767.

47 |CC Statute, Article 59.
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obligation that the ICC consult with the State concerned and allowing for
the use of in camera or ex parte proceedings.*®

Despite the specific circumstances envisaged in the ICC Statute,
understanding of the court’s jurisdiction is still evolving, and likely will
continue to evolve as more situations are referred to the Court and those
that have already been referred move through the judicial process. One
such evolution will likely be the determination of when a State is “unwill-
ing” or “unable” to prosecute under Article 17(3). Demonstrating that a
State is unwilling to prosecute requires a substantial showing. The State
must either shield the accused from criminal responsibility, delay the pro-
ceedings unjustifiably, or conduct biased proceedings.*® Similarly, the
standard for inability to prosecute is a high one: substantial collapse or
unavailability of the judicial system.*® Given this high threshold, States’
limitations in resources (a common problem in many States just emerging
from conflict) may become a basis for the ICC to expand its jurisdiction
while continuing to adhere to the principle of complementarity.>!

The ICC Statute is an interesting juxtaposition with the Geneva
Conventions and the Genocide Convention because it implements an al-
ternate jurisdiction for investigating and prosecuting core international
crimes. It does not purport to challenge the jurisdiction of States (in most
cases) to prosecute crimes domestically; instead, it offers an alternative
court through which States may exert their obligations to punish viola-
tions of international criminal law.

7.5. State Obligation to Punish Crimes Against Humanity under the
Proposed Convention

Prior to the drafting of the Proposed Convention, the international defini-
tions and State responsibility toward crimes against humanity mainly de-
veloped through customary international law.? The modern idea of
crimes against humanity was first set out in the Charter of the Internation-
al Military Tribunal (‘IMT Charter’), which defined crimes against hu-

48 |CC Statute, Articles 69 and 72.

49 Anja Seibert-Fohr, “The Relevance of the ICC Statute of the International Criminal Court
for Amnesties and Truth Commissions”, in A. von Bogdandy and R. Wolfrum (eds.), Max
Planck Yearbook of United Nations Law, Koninklijke Brill N.V., 2003, p. 18.

50 |CC Statute, Article 17(3).
51 For discussion of these issues, see de Waynecaurt-Steele, p. 16, see supra note 43.
52 Ratner and Abrams, 2001, p. 47, see supra note 3.
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manity only “in connection with” other crimes.>® Crimes against humanity
have slowly developed an identity separate from war crimes — the U.N.
Human Rights Commission approved a definition without the nexus, fol-
lowed by two General Assembly Committees.® The link was not found in
the statutes of the ICTR or the ICC.% The Proposed Convention retains
this separation by specifically recognizing that “crimes against humanity

may be committed in time of armed conflict and in time of peace”.>®

Under the Proposed Convention, States have a clear obligation not
to commit crimes against humanity themselves. States are also obligated
not to provide aid or assistance to facilitate the commission of crimes
against humanity by another State.%” Violation of those prohibitions may
give rise to the responsibility of States for internationally wrongful acts.%®
This obligation is similar to the ones regarding genocide and war crimes.*

State obligations in prosecuting crimes against humanity begin in
the preamble to the Proposed Convention, where the commitment to pros-
ecute and punish the perpetrators is “emphasiz[ed]”.%® It declares that “it
is the duty of every State to exercise its criminal jurisdiction over those
responsible for international crimes, including crimes against humani-

1

3 Article 6(c) of the IMT Charter defines crimes against humanity as:

[M]urder, extermination, enslavement, deportation, and other
inhumane acts committed against any civilian population, before or
during the war, or persecution on political, racial or religious grounds
in execution of or in connection with any crime within the jurisdiction
of the Tribunal, whether or not in violation of the domestic law of the
country where perpetrated.

5 United Nations Commission on Human Rights, Report on the Twenty-Third Session, UN
ESCOR, 42d Sess., Supp. No. 6, U.N. Doc. E/4322-E/CN.4/940, para. 144.

%5 ICTR Statute, Article 3; ICC Statute, Article 7.

% Proposed Convention, Article 1, Explanatory Note.

57 Proposed Convention, Article 8, Explanatory Note; see also Bosnia and Herzegovina Case,
Judgment, paras. 425—438, see supra note 12.

58 Proposed Convention, Preamble; Explanatory Note 1 of Article 8.

% Bosnia and Herzegovina Case, Judgment, para. 166, where the ICJ states that “the effect
of Article I is to prohibit States from themselves committing genocide”, see supra note 12;
International Court of Justice, Military and Paramilitary Activities in and against Nicara-
gua (Nicaragua v. United States of America), Judgment, 27 June 1986, para. 46, where the
ICJ states that the United States was “under an obligation not to encourage persons or
groups engaged in the conflict in Nicaragua to act in violation of the provisions of Article
3 common to the four 1949 Geneva Conventions”.

6 Proposed Convention, Preamble, para. 5.
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ty”.%! The Explanatory Note cross-references several other international
treaties and instruments, including the ICC Statute, indicating that in
many instances the ideals stated in the preamble are not far removed from
those already existing in international law.®2

The punishment of crimes against humanity under the Proposed
Convention comprises similar aspects with those in the Genocide Conven-
tion and Geneva Conventions, such as national legislation, scope of juris-
diction and international co-operation. But the Proposed Convention en-
tails greater details and certainty for those obligations.

Article 2, addressing the object and purposes of the Proposed Con-
vention, outlines State obligation to punish crimes against humanity. Par-
agraph 1 declares that “the States Parties to the present Convention under-
take to prevent crimes against humanity and to investigate, prosecute, and
punish those responsible for such crimes”. Paragraph 2 formulates several
obligations: co-operation with other States, fair and effective investiga-
tions, prosecutions, and punishments, co-operation with the ICC and other
tribunals, and assistance to other States in fulfilling their obligations.

Article 8 requires States to enact necessary legislation and unde-
fined “other measures” to give effect to the Proposed Convention. The
ensuing obligations require States to make crimes against humanity a
criminal offense as well as a military one, provide for appropriate pun-
ishments, and ensure military commanders and superiors are held respon-
sible in accordance with other provisions of the Proposed Convention.®
States are also responsible to ensure through both legislation and adminis-
trative measures that victims have access to justice and the right to appro-
priate reparations.®*

States also have investigation and prosecution obligations under Ar-
ticle 8. When States receive information that a person who has committed
or is alleged to have committed crimes against humanity may be present
in its territory, the State is required to investigate. It is not stated what
level of certainty is necessary to trigger an investigation, although based
on the repeated references to “measures under domestic law” it would be
logical to assume that the information must meet the minimum standards

61 1hid., para. 9.

62 Proposed Convention, Preamble, Explanatory Note.
3 Proposed Convention, Article 5.

84 Ibid., Article 8(5).
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set out in domestic law. States are required to take this action, though the
measures taken can be mitigated by the domestic law of the State con-
cerned. Once the investigation is completed and the alleged perpetrator is
located, States are required to ensure that the person will be available for
prosecution or extradition where necessary. The remainder of the investi-
gation and prosecution obligations addresses matters such as the protec-
tion of witnesses and access to justice for victims.

The Proposed Convention explicitly recognizes universal jurisdic-
tion as an obligation — “[e]ach State Party shall take necessary measures
to establish its competence to exercise jurisdiction over crimes against
humanity when the alleged offender is present in any territory under its
jurisdiction”.% Article 10 also lists other grounds of jurisdiction, includ-
ing territorial jurisdiction, positive and negative personal jurisdictions.
States Parties may only be relieved of the obligation to prosecute by ex-
traditing the alleged offender to another State or to the ICC or other rec-
ognized international criminal tribunals, pursuant to the principle aut de-
dere aut judicare.®® The Explanatory Note points out that States not party
to the ICC Statute do not have an obligation to extradite to the ICC, but
may co-operate.®’ It should be noted that where there is no request for ex-
tradition from another State, and extradition to an international court is
not possible, States parties are obligated to exercise universal jurisdiction
over crimes against humanity.

Back in 1995, the Appeals Chamber of the ICTY has already de-
clared in the Tadi¢ case that “universal jurisdiction [is] nowadays
acknowledged in the case of international crimes”.®® Likewise, the Trial
Chamber of the ICTY in the Furundzija case found that:®°

It has been held that international crimes being universally
condemned wherever they occur, every State has the right to
prosecute and punish the authors of such crimes. As stated in
general terms by the Supreme Court of Israel in Eichmann,
and echoed by a USA court in Demjanjuk, “it is the universal

8 1bid., Articles 9(1) and 10(3).

% lhid., Articles 8(9).

67 1bid., Article 9, Explanatory Note.

8 |CTY, Prosecutor v. Tadié, Case No. IT-94-1, Decision on the Defence Motion for Inter-
locutory Appeal on Jurisdiction, 2 October 1995, para. 62.

8 ICTY, Prosecutor v. Furundzija, Case No. IT-95-17/1-T, Judgment, 10 December 1998,
para. 156.
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character of the crimes in question [ i.e. international crimes]
which vests in every State the authority to try and punish
those who participated in their commission”.

The affirmation of universal jurisdiction by the Proposed Conven-
tion seems to be a progressive development of international law. The
movement from ‘right’ to ‘obligation’ is not only significant for the pun-
ishment of crimes against humanity, it is symbolic to the punishment of
core international crimes in general.

In terms of State obligation to co-operate in the punishment of
crimes against humanity, the Proposed Convention includes concrete pro-
visions dealing with evidence, extradition, mutual legal assistance, trans-
fer of criminal proceedings and enforcement of punishment.”

Article 25 addresses interpretation, stating that terms in the Pro-
posed Convention should be interpreted “in the light of internationally
recognized human rights standards and norms”. While the Explanatory
Note references only the Vienna Convention and the regional human
rights conventions, it also notes that interpretation should be in accord-
ance with specific obligations established by treaties regarding different
human rights conventions. With this provision, it becomes possible to
look to the other human rights treaties for evidence of how certain aspects
of the Proposed Convention should be interpreted, if not specifically stat-
ed in the text.

For those who believe State obligations in these areas already exist
under customary international law, the Proposed Convention serves the
important purpose of codification. Depending on how the Proposed Con-
vention is received and used by States and international judicial organs, it
is possible that the provisions regarding State obligation to punish crimes
against humanity could eventually become binding on States not party to
the Convention.

Though the drafters of the Proposed Convention drew on the exist-
ing instruments to punish international crimes, such as the Genocide Con-
vention and ICC Statute, for inspiration, in many respects the Proposed
Convention expands State obligations to punish. This can partially be at-
tributed to the passage of time; a new Genocide Convention would likely
take into account lessons learned from the genocide in Rwanda, for ex-
ample. Perhaps most importantly, interpretation of the Proposed Conven-

0 Proposed Convention, Article 8(D).
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tion can benefit from the subsequent State practice and interpretations of
international judicial organs.

7.6. Conclusion

The Proposed Convention builds on the State obligations to punish al-
ready codified in the Genocide Convention, the Geneva Conventions and
their 1977 Additional Protocols, and the ICC Statute. Its very existence
indicates the solidifying of the customary law regarding crimes against
humanity. Crimes against humanity have long been considered one of the
core crimes of international concern (and are referred to as such in the
ICC Statute); the Proposed Convention would be the most formal indica-
tion that States must take them as seriously as they do war crimes and
genocide.

The Genocide Convention and the Geneva Conventions, written
and adopted in the years after World War Il, contain more generalized
requirements and often leave it to States Parties to determine the best
methods of compliance. The Proposed Convention, though still leaving
room for the differences in States’ domestic legal systems, has more ex-
acting requirements, similar to those found in the ICC Statute. This is
hardly surprising, as the Explanatory Notes to the Proposed Convention
indicate that the drafters drew on a number of international human rights
instruments.”

Developments of jurisdiction for genocide and war crimes follow-
ing the adoption of relevant treaties show that international law is moving
slowly toward expanding jurisdiction to punish human rights violations.
The Proposed Convention confirms this trend. Universal jurisdiction
seems to be developing in a way that allows it to cover more crimes or
‘less serious’ crimes (to the extent that any international human rights vio-
lation can be considered ‘less serious’). The international community has
also allowed States with more limited connections to international crimes
to exercise jurisdiction, for example by allowing countries to prosecute
foreign nationals located in the State’s territory for crimes committed
elsewhere, and to which the State has no connection. It is possible that as
customary law and case law develop, universal jurisdiction for serious

L See, e.g., Proposed Convention, Preamble, Explanatory Note, which references the Geno-
cide Convention, the ICC Statute, and the Enforced Disappearance Convention, among
others. Other international instruments are referenced throughout the text.
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human rights violations may become a firmly established facet of interna-
tional law.

State actions regarding crimes against humanity have been covered
by customary law and other instruments for some time now — the Pro-
posed Convention is a welcome addition to the ever-expanding body of
international human rights law and international criminal law. The focus
on State obligations in the Proposed Convention, particularly compared to
differing focuses in the other instruments, indicates that the role of States
in punishing serious human rights violations has become perceptively
more prominent in the years since World War 1l. Though the obligation to
prosecute is limited by the lack of humanitarian intervention provisions in
the Proposed Convention and other instruments, it can only be hoped that
the gradual strengthening of State responsibility will lead to fewer inter-
national human rights violations.

Other measures within the existing legal framework have been tak-
en to address failure to punish international crimes. Such measures in-
clude diplomatic protests and collective actions, as illustrated by the in-
terpretation of the obligation to “ensure respect” for IHL. Mere statement
of an obligation to punish core international crimes is insufficient; efforts
should be made to seek appropriate fora to challenge State inaction when
there is an international obligation to punish.
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Towards Greater Coherence in International
Criminal Law: Comparing Protected Groups
in Genocide and Crimes Against Humanity

Rhea Brathwaite”

8.1. Introduction

Raphael Lemkin, a preeminent jurist, tirelessly campaigned to bring
awareness to a crime so heinous, he believed that a new word had to be
created to define it. Genocide comes from the Greek genus which means
race or kind and -cide which means killing.! Although its definition has
since been moulded in international law, the kinds of groups envisaged by
the 1948 Genocide Convention have remained static.? In contrast, the
scope of groups protected against persecution in the definition of crimes
against humanity has gradually evolved in the past decades. In early 1945,
the creation of genocide and crimes against humanity were conceived to
address crimes perpetrated by the Nazi regime. They were not identical in
scope, but neatly overlapped, and could to some extent be used inter-
changeably. In the context of new situations, new judgments, and new
formulations, both the definition of genocide and crimes against humanity

*

Rhea Brathwaite holds a Bachelor’s degree in Law (LL.B.) (Hons) from University Col-
lege London and a Master’s degree in International Legal Studies (LL.M.) from
Georgetown University Law Center. She joined the Inter-American Development Bank
(IDB) in January 2012 where she worked as a Legal and Procurement Consultant for the
Haiti Country Department. She currently works as a Modernization of the State Consultant
for the Institutional Capacity of the State Division supporting its transparency and ac-
countability work. Before joining the IDB, she gained work experience from the Organiza-
tion of American States, Scotiabank, and private law firms. Throughout her career in the
private sector and international organizations, she has developed experience in topics such
as anti-corruption, transparency, and access to information in Latin America and the Car-
ibbean. All Internet references were last accessed on 27 August 2014.

1 Douglas Harper Online Etymology Dictionary, available at http://www.etymonline.
com/index.php?search=genocide.

2 Convention on the Prevention and Punishment of the Crime of Genocide, adopted by Res-
olution 260 (I11) A of the U.N. General Assembly on 9 December 1948, entered into force
on 12 January 1951 (‘Genocide Convention’).
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have evolved. Expanding the protected groups of both crimes may help in
strengthening the two layers of protection available for individuals be-
longing to groups. International law regarding crimes against humanity
has reflected a movement away from the idea of a closed list of groups.
The definition of genocide must do the same in order to better protect
group members and avoid judicial inconsistencies.

This chapter will first compare the evolution of perceptions of
groups in the definitions of crimes against humanity and genocide and the
difference between the two (section 8.2.). In section 8.3., | compare the
arguments for and against expanding the scope of protected groups re-
garding genocide. Possible solutions will be proposed that seek to reflect
the evolution of international law. Following this section, the implications
of a possible solution for the Genocide Convention will be discussed as it
relates to the definition of crimes against humanity in the Proposed
Crimes Against Humanity Convention (annexed to this volume), before
concluding by reaffirming the importance of modifying the definition of
genocide.

8.2. The Evolution of Protected Groups in International Law:
Comparing Crimes Against Humanity and Genocide

As William A. Schabas has remarked, the “enumeration of the groups
protected by the [Genocide] Convention’s definition of genocide is perhaps
its most controversial aspect”.® The definition of genocide as set out in the
Genocide Convention is deemed by some as “exceedingly narrow”.* Tak-
ing the U.N. Convention Relating to the Status of Refugees as an exam-
ple, it has recognized the protection of many other groups beyond the four
groups enumerated in the Genocide Convention.® It protects members “of
a particular social group and or political opinion”, producing the paradox
that “people fleeing from genocide are recognized as refugees while those
unable to flee from the same genocide are not acknowledged as being its

William A. Schabas, “Groups Protected by the Genocide Convention: Conflicting Interpre-
tations from the International Criminal Tribunal for Rwanda”, in ILSA Journal of Interna-
tional and Comparative Law, 2000, p. 375.

4 Kurt Jonassohn, “What is Genocide?”, in Helen Fein (ed.), Genocide Watch, Yale Univer-
sity Press, 1991, p. 1.

5 The United Nations Convention Relating to the Status of Refugees, entered into force on
22 April 1954.
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victims”.® Not only is there inconsistency between the Genocide Conven-
tion and the U.N. Convention Relating to the Status of Refugees, there is
also inconsistency if one compares the protected groups in the Genocide
Convention with those in crimes against humanity. There is in this au-
thor’s opinion a need to broaden the kinds of groups protected by the
Genocide Convention to avoid such inconsistencies. International law is
moving away from strict categorizations of protected groups and the Gen-
ocide Convention would benefit from doing the same.

The definition of ‘crimes against humanity’ has evolved significant-
ly during its history. The precise words ‘crimes against humanity’ were
probably first coined in the Nuremberg Charter by Robert Jackson, a
United States Supreme Court Justice after consultation with Sir Herbert
Lauterpacht, an eminent international lawyer from the United Kingdom.’
Even prior to that, the idea of crimes against humanity was in use. In the
1899 Hague Convention, the expression ‘laws of humanity’ or the ‘Mar-
tens Clause’ was used, rather than ‘crimes against humanity’ as such.®
The Hague Convention does not define them, but simply states that civil-
ians and belligerents are protected by these laws. An attempt was made to
use the ‘laws of humanity’ against Turkish individuals for their 1915
slaughter of Armenians, but that proposal was not followed through.® The
United States objected that there were not at the time agreed-upon ‘laws

of humanity’.*

We have since seen several definitions of crimes against humanity
in international law. Article 6(c) of the Nuremberg Charter of 1945 states:

Crimes against humanity: namely, murder, extermination,
enslavement, deportation, and other inhumane acts commit-
ted against any civilian population, before or during the war,
or persecutions on political, racial or religious grounds in ex-
ecution of or in connection with any crime within the juris-

6 Jonassohn, see supra note 4, p. 9.

7 David Luban, Julie R. O’Sullivan, David P. Stewart, International and Transnational
Criminal Law, Aspen Publishers, 2010.

8  The Hague Convention of 1899(l1l) Respecting the Laws and Customs of War on Land,
enacted on 29 July 1899.

9  Luban et al., see supra note 7.
10 hid.
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diction of the Tribunal, whether or not in violation of the
domestic law of the country where perpetrated.!!

Some aspects of this definition should be noted. First, the crimes
are committed against any civilian population. Second, there are two
kinds of crimes against humanity, the murder type, and the persecution
type, based on group membership. Third, the acts are criminalized wheth-
er or not in violation of the domestic law of the country where perpetrat-
ed.

Control Council Law No. 10 (‘CCL No. 10’) enacted the offenses
of the Nuremberg Charter in Germany. Crimes against humanity were
defined in Article Il (c):

Crimes against Humanity. Atrocities and offenses, including
but not limited to murder, extermination, enslavement, de-
portation, imprisonment, torture, rape, or other inhumane
acts committed against any civilian population, or persecu-
tions on political, racial or religious grounds whether or not
in violation of the domestic laws of the country where perpe-
trated.?

For purposes of this comparison, it is noteworthy that CCL No. 10
adds crimes to the murder type such as imprisonment, torture and rape.
The groups enumerated of the persecution type do not change.

The International Criminal Tribunals for the Former Yugoslavia
(‘ICTY’) and Rwanda (‘ICTR’) have different definitions of crimes
against humanity. The ICTY Statute defines crimes against humanity as
follows:

The International Tribunal shall have the power to prosecute
persons responsible for the following crimes when commit-
ted in armed conflict, whether international or internal in
character, and directed against any civilian population:

(@ murder;

(b) extermination;
(c) enslavement;
(d) deportation;

1 Agreement for the Prosecution and Punishment of the Major War Criminals of the Euro-
pean Axis and Charter of the International Military Tribunal, enacted on 8 August 1945,
London.

12 Control Council Law No. 10, Punishment of Persons Guilty of War Crimes, Crimes
against Peace and against Humanity, enacted on 20 December 1945.
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(e) imprisonment;

(f) torture;

(9) rape;

(h) persecutions on political, racial and religious grounds;
(i) other inhumane acts.*

This definition copies that of CCL No. 10. It does not add anything
in terms of protected groups. The ICTR Statute is similar to the ICTY
Statute, but adds that the attack on the civilian population must be based
on national, political, ethnic, racial or religious grounds, eliminating the
war nexus. The ICTR’s definition seems to say that even crimes of the
murder type must be based on group discrimination.* The requirement
has been dropped in subsequent definitions of crimes against humanity.
The persecution type crimes already had a discriminatory intent require-
ment.’® The Rome Statute of the International Criminal Court (‘ICC Stat-
ute’) defines crimes against humanity as follows:

1. For the purpose of this Statute, “crime against humanity”
means any of the following acts when committed as part
of a widespread or systematic attack directed against any
civilian population, with knowledge of the attack:

(@) Murder;

(b) Extermination;

(c) Enslavement;

(d) Deportation or forcible transfer of population;

(e) Imprisonment or other severe deprivation of phys-
ical liberty in violation of fundamental rules of in-
ternational law;

(f) Torture;

13 Article 5, Statute of the International Tribunal for the Prosecution of Persons Responsible
for Serious Violations of International Humanitarian Law Committed in the Territory of
the Former Yugoslavia since 1991, adopted on 25 May 1993 by Resolution 827 (‘ICTY
Statute’).

14 Article 3, Statute of the International Criminal Tribunal for the Prosecution of Persons
Responsible for Genocide and Other Serious Violations of International Humanitarian Law
Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide
and Other Such Violations Committed in the Territory of Neighbouring States, between 1
January 1994 and 31 December 1994, adopted on 8 November 1994 by resolution 955
(1994) (‘ICTR Statute’).

15 Luban et al., see supra note 7.
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() Rape, sexual slavery, enforced prostitution, forced
pregnancy, enforced sterilization, or any other
form of sexual violence of comparable gravity;

(h) Persecution against any identifiable group or col-
lectivity on political, racial, national, ethnic, cul-
tural, religious, gender as defined in paragraph 3,
or other grounds that are universally recognized as
impermissible under international law, in connec-
tion with any act referred to in this paragraph or
any crime within the jurisdiction of the Court;

(i) Enforced disappearance of persons;

(J) The crime of apartheid,;

(k) Other inhumane acts of a similar character inten-
tionally causing great suffering, or serious injury
to body or to mental or physical health.6

Finally, the United Nations International Law Commission (‘ILC’)
voted on 30 July 2013 to add the elaboration of a treaty on ‘crimes against
humanity’ to its long-term work programme.*” Chapter 2 above elaborates
in some detail on the significance of the Commission’s involvement with
this issue. The definition set out in the Proposed Crimes Against Humani-
ty Convention repeats the formulation of the ICC Statute.8

For our purposes, it is important to note that the definition of the
ICC Statute and the Proposed Convention adopts additional crimes of the
murder type such as forcible transfer of population, sexual slavery, forced
prostitution or pregnancy, and forced sterilization, enforced disappearanc-
es and apartheid. The persecution type crimes have also expanded to in-
clude persecution on grounds of nationality, culture, gender, ethnicity, or
“other grounds that are universally recognized as impermissible under
international law”. Gender means “the two sexes, male and female, within

the context of society”.°

16 Article 7, Rome Statute of the International Criminal Court, adopted on 17 July 1998.

17 For more information on the addition of ‘crimes against humanity’ to the work programme

of the ILC at its sixty-fifth session in 2013, see the Report of the International Law Com-
mission, available at http://legal.un.org/ilc/reports/2013/All_languages/A_68_10_E.pdf.

18 Proposed International Convention on the Prevention and Punishment of Crimes Against
Humanity, see Annex 1.

19 Article 7(3), ICC Statute.
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Genocide’s evolution differs from that of crimes against humanity.
Lemkin, the Polish jurist who coined the word ‘genocide’, first conceived
of it as:

a coordinated plan of different actions aiming at the destruc-
tion of essential foundations of the life of national groups
with the aim of annihilating the groups themselves [...] gen-
ocide is directed against the national group as an entity and
the actions involved are against individuals, not in their indi-
vidual capacity but as members of the national group.?

Lemkin envisaged ‘national’ group not in relation to the nature of
the group but rather he envisaged ‘national’ to be used in relation to the
nature of the persecution.?* He therefore saw genocide as “a multi-faceted
attack on the existence of a human group and identified eight features of
the crime, including political, social, cultural, economic, biological, phys-
ical, religious and moral genocide”, but noted that physical, biological and
cultural genocide were its most accepted forms.?? However, although
Lemkin had a broad conception of the forms the persecution may take, he
had a narrow conception of the nature of the groups themselves which
should be protected, which is similar to that of the Genocide Conven-
tion.?

Genocide became part of international law shortly thereafter. It was
not envisaged as a separate crime until the Genocide Convention, but ra-
ther it was thought of as a part of crimes against humanity.?* The word
‘genocide’ was used in the Nuremberg trial, but instead of explicitly using
this term to convict the perpetrators, the judges called the killing of the
Jewish people a crime against humanity.? The Genocide Convention
gives genocide a distinct status. The United Nations General Assembly
passed a unanimous resolution which condemned genocide and confined
itself to four enumerated groups, national, ethnic, racial and religious.?

2 David L. Nersessian, “The Razor’s Edge: Defining and Protecting Human Groups under
the Genocide Convention”, in Cornell International Law Journal, 2003, p. 297.

2L Schabas, 2000, see supra note 3, p. 376.

22 Nersessian, 2003, see supra note 20, p. 297.

23 For example, Lemkin opposed the addition of political groups to the four groups enumer-
ated in the Convention. Schabas, 2000, see supra note 3, p. 377.

2 Ibid.
% bid.
% General Assembly Resolution 96, The crime of genocide, A/RES/96(1), 11 December 1946.
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Subsequently, the sub-committee of the Sixth Committee explicitly made
mention of “racial, religious, political and other groups”.?’ There is no
explanation why “political and other groups” were added in the begin-
ning, in any case these conditions were debated and omitted in the ulti-
mate text of the Genocide Convention.?® An exhaustive list of the four
groups, national, ethnic, racial and religious was included, and in 1948,
the Genocide Convention was adopted unanimously.?® Article Il of this
Convention defines the crime as such:
In the present Convention, genocide means any of the fol-

lowing acts committed with intent to destroy, in whole or in
part, a national, ethnical, racial or religious group, as such:

(a) Killing members of the group;
(b) Causing serious bodily or mental harm to members of
the group;
(c) Deliberately inflicting on the group conditions of life
calculated to bring about its physical destruction in
whole or in part;
(d) Imposing measures intended to prevent births within the
group;
(e) Forcibly transferring children of the group to another
group.*°
The Genocide Convention protects groups and individuals in so far
as they are group members but “the real object of protection is the group
itself”.3! For that reason an individual must be part of a protected group in
order to claim protection under the Genocide Convention, even if the ac-
tor’s intention is to destroy this individual in relation to the destruction of
a protected group.® This means that, if we take the Rwandan genocide as
an example, Hutus who are killed, when the ultimate intention was to Kill

27 Report of the Sixth Committee of the General Assembly of the United Nations, A/231 —
10, December 1946.

28 |bid. For the debates, see infra section 8.2.

29 “Developments in the Law — International Criminal Law”, in Harvard Law Review, 2001,
vol. 114, p. 2010.

30 Genocide Convention, see supra note 2.
3L Nersessian, 2003, p. 298, see supra note 20.
2 |bid., p. 299.

FICHL Publication Series No. 18 (2014) — page 228



Towards Greater Coherence in International Criminal Law:
Comparing Protected Groups in Genocide and Crimes against Humanity

Tutsis, cannot claim that there was genocidal intent directed towards
them 3

The drafters oscillated between narrowing the definition in order to
reprimand the actors of the holocaust and broadening it in order to fit fu-
ture situations. This tension may have led to the narrowing of protected
groups, as one commentator has said, “what was left out of the convention
is as important as what was included”.3* As will be seen below, the omis-
sion of certain groups, such as tribal groups, has led to problems in its ap-
plication. Since the Genocide Convention has been enacted the Interna-
tional Law Commission has sought to enlarge the enumerated groups and
make the number of protected groups non-exhaustive.® It has since aban-
doned this project. The ICC Statute could have also been an excellent ve-
hicle for enlarging the number of protected groups, but the final version
simply repeats the groups enumerated in the Genocide Convention.3®

If we compare these two crimes, it is easy to see that crimes against
humanity have evolved in a different direction in comparison to genocide.
The kinds of acts of the murder type have evolved and so have the pro-
tected groups in the crime of persecution. The disparities between the two
are most noticeable in relation to the ICC Statute. For persecution as a
crime against humanity defined under Article 7, the all-encompassing
group based on “other grounds that are universally recognized as imper-
missible under international law” allows for the future evolution of perse-
cution to include groups that international law may one day deem ac-
ceptable for protection. The emphasis on ‘universality’ allows for a cer-
tain measure of consensus amongst States on future protected groups. It is
uncertain what the threshold for universality may be, but the fact that the

33 |bid.
34 Developments in International Criminal Law, 2001, see supra note 29, p. 2011.

% Yearbook 1951, Vol. I, 90th meeting, pp. 66-68; Yearbook 1951, Vol. II, p. 136; “Fourth
report on the draft Code of Offences against the Peace and Security of Mankind”, by Dou-
dou Thiam, Special Rapporteur, U.N. Doc. A/CN.4/398 (1986), Article 12(1); Yearbook
1989, Vol. 1, 2099th meeting, p. 25, para. 42; Yearbook.1989, Vol. 1, 2100th meeting, p.
27; Yearbook 1989, Vol. 1, 2102nd meeting, p. 41; “Report of the Commission to the
General Assembly on the work of its forty-first session”, U.N. Doc.
AJCN.4/SER.A/1989/Add.l (Part 2), p. 59; Yearbook 1991, Vol. 1, 2239th meeting, p.
214; Yearbook 1991, Vol. 1, 2251st meeting, pp. 292-293; “Report of the Commission to
the General Assembly on the work of its forty-third session”, UN. Doc.
A/CN.4/SER.A/199 I/Add. | (Part 2), p. 102.

36 Article 6, ICC Statute.
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definition of crimes against humanity allows for changing circumstances
IS progressive.

The same cannot be said for the Genocide Convention which has
actually decreased the coverage it allots to protect victim groups. The de-
sire to address the perpetrators of the holocaust is admirable, but the nar-
row restrictions have required judges to stretch definitions or invent new
interpretations in order to accommodate unforeseen victim groups. The
judicial gymnastics that judges are bound to participate in have led to in-
consistencies amongst tribunals and may have also handicapped the utility
of genocide. The hesitation to add more groups to the kinds of groups pro-
tected by the Genocide Convention stems from various arguments which
will be addressed below.

8.3. The Need for Change

There are several arguments raised by those who believe that the protec-
tion of groups in the Genocide Convention and other international law
instruments dealing with genocide is sufficient. First of all, there is the
argument that changing the definition of genocide may be politically im-
possible. Second, there is fear that changing the definition of genocide
may lead to spurious claims due to the indeterminacy of some kinds of
groups. Third, it has been argued that situations envisaged by the expand-
ed definition of genocide are already covered by crimes against humanity.
Finally, reluctance also comes from the belief that so far, the expansive
interpretation of protected groups by international criminal tribunals has
proved to be satisfactory.

8.3.1. Existing Political Will to Expand the Scope of Protected
Groups

Many hold that changing the international instruments may be too diffi-
cult due to political considerations. The Genocide Convention was signed
with unanimous consent. The political will to change the definition after
so many years may lead to disagreement about its scope. The Genocide
Convention was signed when there were fewer countries to deal with. In
addition there are those who believe that opening up the Genocide Con-
vention may deteriorate its scope and protection: although it may not be
perfect, changing the convention may be worse than leaving it as it is.
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Although it is a legitimate concern, countries are in effect broaden-
ing the protection they afford when enacting the Genocide Convention in
their domestic law. The political will certainly exists to broaden the kinds
of groups protected amongst those States that have ratified the conven-
tion. States have widened the scope of the convention, showing their will-
ingness to go beyond the text to protect victims that the Genocide Con-
vention may not have envisaged, and also reflecting their view that the
Genocide Convention is inadequate in this particular area. Some of the
countries with this view include France which has interpreted the enumer-
ated groups as “national, ethnic, racial or religious group”, or a group de-
termined by “any other arbitrary criterion”’; Canada also has a broad defi-
nition which simply requires “an identifiable group of persons”; and
Georgia’s statute contains the four enumerated groups and adds or any
other group “united by any other mark”.>’

8.3.2. Selection of Enumerated Protected Groups

Inclusion of the notion of cultural genocide was rejected due to fears that
it would lead to spurious claims, which would detract from the legitimacy
of the convention’s goals, in particular, physical extermination of the
groups.®® The reason for the omission of cultural genocide is mostly the
uncertainty that it engendered.® The scope of the Genocide Convention
was confined to essentially physical acts.

Cultural genocide has been defined as such by UNESCO:

37 France: Penal Code Journal Officiel, 6 August 2014, Article 211-1; Canada: An Act re-
specting the criminal law (R.S.C. 1985, c. C-46, as amended), Article 318 (2); Georgia:
The Criminal Code of Georgia, Article 407.

38 Developments in International Criminal Law, 2001, p. 2012, see supra note 29.

3 This is because cultural genocide does not mean physical destruction of the group. For
example, the Secretariat and Ad Hoc Committee Drafts of the Convention on the Preven-
tion and Punishment of the Crime of Genocide considered that it included: “the systematic
destruction of books printed in the national language or of religious works or prohibition
of new publications”, the “systematic destruction of historical or religious monuments or
their diversion to alien uses, destruction or dispersion of documents and objects of histori-
cal, artistic, or religious value and of objects used in religious worship”, and also “prohib-
iting the use of the language of the group in daily intercourse or in schools, or the printing
and circulation of publications in the language of the group”. Convention on the Preven-
tion and Punishment of the Crime of Genocide, the Secretariat and Ad Hoc Committee
Drafts, available at http://www.preventgenocide.org/law/convention/drafts/.
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An ethnic group is denied the right to enjoy, develop and
transmit its own culture and its own language, whether indi-
vidually or collectively [...] cultural genocide is a violation
of international law equivalent to genocide which was con-
demned by the United Nations Convention on the Prevention
and Punishment of the Crime of Genocide.*°

Even though the instrument states that cultural genocide is a viola-
tion of international law tantamount to genocide, the Genocide Conven-
tion has not been modified to include cultural genocide. It must be noted
though that some commentators prefer to designate the suppression of
culture accompanied by mass killings as cultural genocide, not the sup-
pression of culture alone.*! This is because it would seem inappropriate to
place on the same level the suppression of culture and physical extermina-
tions. There is also a threshold that must be reached. Most suppression of
culture probably would not fall under the realm of cultural genocide.
Shaw admits that cultural genocide is often confused and many times su-
perfluous because taken along with the physical element of genocide, it
may simply be said to be the cultural dimension of genocide. It seems that
any genocide would have some cultural element. He therefore divides the
suppression of culture into three groups and states that,

it is better to refer to cultural suppression as it relates to pre-
genocidal denial of culture, the cultural dimension of geno-
cide [is] suppression that is part of a broader genocidal pro-
cess, and unintentional group destruction for cases where
groups are destroyed by disease and famine that are original-
ly unintended.*?

Cultural genocide itself is hard to apply in concrete situations, thus
the drafting members of the Genocide Convention were right to leave it
out.

Political genocide was also left out of the convention, but it should
have been included as it does not lead to spurious claims. Political geno-
cide was omitted due to a compromise to accommodate the Soviet Union.
Although it was debated extensively and agreed upon in the drafting stag-

40 Declaration of San Jose, Meeting of Experts on Ethno-Development and Ethnocide in in
Latin  America, UNESCO, San Jose, 11 December 1981, available at
http://unesdoc.unesco.org/images/0004/000499/049951e0.pdf.

41 Shaw, 2007, p. 66, see supra note 4.
42 Ibid.
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es, it was ultimately regarded to be too controversial by governments feel-
ing vulnerable to claims of genocide. During the debates there were
claims that political groups were not stable and permanent, and therefore
their inclusion was anathema to their aims.*® In addition, it was claimed
that political groups were joined by choice and therefore were different
from groups one simply belonged to. It did not fit in with the other enu-
merated groups in the convention. The Soviet delegate seized on the inde-

terminacy of political groups, calling them “not scientific”.**

As will be seen below, the other groups of the Genocide Conven-
tion are neither stable nor permanent with the exception of race and pos-
sibly ethnicity. The political genocide in the draft Genocide Convention
was discussed extensively due to its controversial nature and the reluc-
tance of countries to be bound. Shaw states that the main difference be-
tween political groups and the other groups in the Genocide Convention is
that political groups are associations, national, ethnical and racial groups
are communities.* Political groups represent social groups and are power
organizations which mobilize power to enter into conflict while communi-
ties focus on cohesiveness rather than conflict.*® Shaw makes it clear
though that these divisions are not rigid and political groups can become
comr};unities, yet they are simply unprotected in the Genocide Conven-
tion.

8.3.3. Insufficient Function of Crimes Against Humanity

Schabas claims that the four terms of the Genocide Convention “not only
overlap, they also help to define each other, operating much as four corner
posts that delimit an area in which a myriad of groups covered by the
convention find protection”.*® For those groups such as political groups
that cannot fit within the ‘goal posts’ of the enumerated groups, Schabas
in his book ‘Genocide: The Crime of Crimes’ claims that the lacuna can

4 Summary Records of the meetings of the Sixth Committee of the General Assembly,
21 September —10 December 1948, Official Records of the General Assembly.

4 bid.

4 Shaw, 2007, p. 70, see supra note 4.

4 |bid.

47 1bid.

48 Schabas, 2000, p. 385, see supra note 3.
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be filled by crimes against humanity in the Rome Statute of the Interna-
tional Criminal Court and other international human rights instruments.*°

David Nersessian has stated that using persecution to criminalize
political genocide (for example) is first of all, not possible because geno-
cide and persecution are cumulative offenses.* In order to be cumulative,
the ICTY Appeals Chamber states in Krsti¢ case that “there must be sepa-
rate conduct satisfying a distinct element”.* Nersessian argues that there
are five different elements between these two offenses: (a) the actus reus
of the chapeau; (b) the mens rea of the chapeau; (c) victim classifications;
(d) ‘policy’ element of the offenses; and (e) the requirement that persecu-
tion be committed in conjunction with some other international crime.
The differences between the two crimes preclude using persecution in-
stead of genocide in practice. Crimes against humanity cannot be an alter-
native to genocide because they “cover different legal ground”.*

Second of all, using persecution instead of the concept of political
genocide is against the principle of fair-labelling of criminal offenses.>®
The crime of persecution “is not sufficient to respond to the criminality
inherent in destroying a political group as such”.>* The principle of fair-
labelling is the aim to ensure that “widely felt distinctions between kinds
of offences and degrees of wrongdoing are respected and signalled by the
law, and that offences are subdivided and labelled so as to represent fairly
the nature and magnitude of the law-breaking”.>® This argument is prem-
ised upon the assumption that genocide is a more serious crime than
crimes against humanity. Even Schabas, who calls genocide “the crime of
crimes”, would agree that genocide is a more serious crime, and therefore,
treating actions that should be labelled as genocide as crimes against hu-

49 William A. Schabas, Genocide in International Law: The Crime of Crimes, 2000, pp. 103~
104.

See generally, David L. Nersessian, “Comparative Approaches to Punishing Hate: The
Intersection of Genocide and Crimes Against Humanity”, in Stanford Journal Internation-
al Law, 2007, vol. 43, pp. 249-251.

5L ICTY, Prosecutor v. Krsti¢, Appeal Judgment, 19 April 2004, Case No. ICTY-98-33-A,
para. 217.

52 See generally, Nersessian, 2007, p. 255, see supra note 50. Nersessian’s treatise need not
be covered in depth for the purposes of this argument.

53 lhid.
% 1bid.

55 James Chalmers and Fiona Leverick, “Fair labelling in criminal law”, in The Modern Law
Review, 2008, vol. 71, no. 2.

50
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manity is unfair to the victims.>® It also attaches a lighter moral burden on
the perpetrator due to the significantly lower social stigmatization of per-
sons who have committed crimes against humanity compared to those
who have committed genocide.

8.3.4. Problematic Judicial Interpretations of the Enumerated
Groups

Kurt Jonassohn remarked that, it is amazing that in practice, “none of the
victim groups of those genocides that have occurred since its adoption
falls within its restrictive specifications”.>’ This statement may still hold
some truth today. Creative judicial interpretation has stepped in to fill the
gap between the restrictions on the kinds of groups that may be protected
and has helped to give the impression of diminishing the inadequacy of
the Genocide Convention’s definition. Those that believe that judicial in-
terpretation of the Genocide Convention is adequate point to the advent of
subjective and objective interpretations of each of the protected groups
and the criteria of stability and permanence.

The Akayesu case was the first genocide trial before an international
criminal tribunal after the adoption of the Genocide Convention. There
the ICTR was challenged by the definition of ‘ethnical group’, which
means having different culture and language.®® The groups in question,
Tutsis and Hutus, share the same language and the same culture. In order
to accommodate the specificity of the situation, an ICTR Trial Chamber
found that the intention of the drafters of the Genocide Convention “was
patently to ensure the protection of any stable and permanent group”, and
therefore its application was not limited to the four enumerated groups. It
found that there were a number of objective factors which distinguished
the Tutsis as a distinct stable and permanent group.® In effect, it ignored

% Schabas, 2000, see supra note 49.

57 Jonassohn, 1991, see supra note 4; Kurt Jonassohn, Karin Solveig Bjornson, Genocide and
Gross Human Rights Violations: In Comparative Perspective, Transaction Publishers,
1998, p. 9.

% |CTR, Prosecutor v. Akayesu, Appeal Judgment, 1 June 2001, Case No. ICTR-96-4-A,
para. 702.

% ICTR, Prosecutor v. Akayesu, Trial Judgment, 2 September 1998, Case No. ICTR-96-4-T,
para. 511. It stated:

On reading through the travaux preparatoires of the Genocide
Convention (Summary Records of the meetings of the Sixth
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the four enumerated groups, and went beyond the unambiguous language
of the Genocide Convention, because it saw a need for a broader defini-
tion which would encompass the situation at hand.

In the Kayishema case, the ICTR used the aforementioned defini-
tion of an ethnic group and stated that the Tutsis did not comply with the
objective definition of an ethnic group enunciated by the Akayesu Trial
Chamber, but rather, they complied with a purely subjective definition,
because they were viewed as having a distinct ethnicity by the Rwandan
government.®® The judges in the Rutaganda case admitted there was a
lack of “generally and internationally accepted precise definitions” of the
protected groups, and therefore each group could only be defined accord-
ing to their political, social and cultural context.®! In addition, the ICTR
admitted that defining the protected groups was essentially a subjective
exercise rather than an objective one. The subjective definition was not
enough though, it also had to be accompanied by objective factors and the
stability and permanence requirement. It concluded the Tutsis complied
with all the requirements, after examining the relevant evidence.%

The ICTY first dealt with the definition of protected groups in the
Jelisi¢ case.®® It found that using objective criteria to define the protected
groups may not comport with those affected by the classification, and in
addition there were not any appropriate objective criteria. It also stated
that the criteria of stability and permanence, or at least groups which “in-

Committee of the General Assembly, 21 September—10 December
1948, Official Records of the General Assembly), it appears that the
crime of genocide was allegedly perceived as targeting only “stable”
groups, constituted in a permanent fashion and membership of which is
determined by birth, with the exclusion of the more “mobile” groups
which one joins through individual voluntary commitment, such as
political and economic groups. Therefore, a common criterion in the
four types of groups protected by the Genocide Convention is that
membership in such groups would seem to be normally not
challengeable by its members, who belong to it automatically, by birth,
in a continuous and often irremediable manner.

8 ICTR, Prosecutor v. Kayishema and Ruzindana, Case No. ICTR-95-1-T, Trial Judg-
ment, 21 May 1999, paras. 34-35, 98.

61 ICTR, Prosecutor v. Rutaganda, Case No. ICTR-9 6-3-T, Trial Judgment, 6 December
1999, para. 55.

62 1hid., para. 56.
8 ICTY, Prosecutor v. Jelisi¢, Case No. 1T-95-10, Trial Judgment, 14 December 1999.
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dividuals belong regardless of their own desires” should be used.®* There-
fore the Jelisi¢ case embraced a purely subjective method of viewing the
protected groups, which differs from that embraced by the ICTR in the
Rutaganda case.

The inappropriateness of using the convention’s definition of geno-
cide has been shown repeatedly in practice. Both the ICTY and the ICTR
have struggled to interpret the protected groups in the Genocide Conven-
tion in a manner that provides protection to victims. The problem is that
the drafters of the Genocide Convention may not have envisaged the
kinds of groups that subsequently fell victim of these crimes. Already
there are problems with interpreting the Genocide Convention. New situa-
tions may arise that are outside the present scope of the Genocide Con-
vention, and a corresponding interpretation may not be readily available.

These findings add a new category to the enumerated groups in the
Genocide Convention, as Paul Magnarella notes, by allowing stable and
permanent groups which are not in the convention to be protected. The
use of the travaux preparatoires is controversial in itself. It has been criti-
cized for many reasons, including the fact that it is against “widely-
accepted international authority”. Use of the travaux preparatoires is only
available to rectify a manifestly absurd or conflicting treaty construction
or for confirming a plain-text interpretation.%® The judges go beyond this
by simply applying the travaux preparatoires. It has also been condemned
because the travaux preparatoires are a work of compromise amongst
Statesg and statements by States were not supposed to have binding ef-
fect.

Use of the criteria of stability and permanence to explain the exist-
ence of the four groups is also legally inconsistent. The travaux prepar-
atoires included political groups, which are neither stable nor permanent.
They were eliminated at the last minute as a compromise to ensure the
maximum number of adherents possible. In addition, the criterion of sta-
bility simply does not apply to the groups enumerated in the convention.
The Universal Declaration of Human Rights recognizes the right to

64 1lhid., para. 69.
85 |bid., Nersessian.
66 |pid.
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change one’s nationality or religion.®” These groups cannot be said to be
stable and permanent.

The Rutaganda and Kayishema judgments use the ethnical protect-
ed group to justify protection of the Tutsis, even though admittedly the
members of both groups speak the same language and have the same cul-
ture.%® Since then, the debate has raged on whether objective criteria or
subjective criteria are adequate for resolving whether or not a group is
distinct. The International Commission for Darfur, for example, used a
purely subjective approach in determining whether there was a separate
group.®® The Krsti¢ case then states that the criterion that must be used is
one that combines both subjective and objective approaches.”

These contrasting approaches are not only unsatisfactory on their
own, they have also led to a divergence amongst tribunals that has not
been resolved. The differing interpretations of the Genocide Convention
by the ICTY and the ICTR are a direct result of the lack of an expansive
enumeration of protected groups which covers situations facing the tribu-
nals. It has led to confusion and inconsistency amongst tribunals. Tribu-
nals’ attempts to interpret “may undermine the international community’s
confidence in the tribunals as competent bodies of criminal justice adjudi-

cation”.”

Consistency amongst the differing tribunals is necessary, but that
may be impossible since the differing tribunals are, by way of creative
judicial law-making, attempting to respond to the demands before them,
based on the political, social and cultural context of the situation; a task
which they are ill-equipped to undertake due to the sparse language of the
Genocide Convention. It may be easier to achieve consistency by simply
enlarging the kinds of groups that may be protected in the Genocide Con-
vention or the ICC Statute in order to ensure consistency and restore con-
fidence in the tribunals’ competence.

67 Article 18, Universal Declaration of Human Rights, available at http://www.legal-
tools.org/doc/de5d83/.

68 See supra notes 60 and 61.

9 Report of the International Commission of Inquiry on Darfur to the United Nations Secre-
tary-General Pursuant to Security Council Resolution 1564 of 18 September 2004.

70 See supra note 51.
L Developments in International Criminal Law, 2001, p. 2021, see supra note 29.
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Not only are the decisions of the ICTY and ICTR inconsistent, they
could also be amenable to political pressure. The resultant confusion due
to the ambiguity of the Genocide Convention may mean that the United
Nations and individual States may take advantage of the discretion of
these international tribunals, especially since these international tribunals
could be amenable to political pressure not only from the international
organization that enacts them but also from the host country. The United
Nations may exert pressure on tribunals, and tribunals may be tempted to
bend the law as not doing so may defeat the whole purpose of the creation
of the tribunals. If the tribunal could not find that genocide had occurred,
it would put in jeopardy its existence. Another case illustrates the political
pressure it is under from the host country. The ICTR attempted to release
Jean-Bosco Barayagwiza, a suspect because of his excessive detention,
but Rwanda threatened to not co-operate with the ICTR if that happened.
It had to claim to have received “new facts” which shone a negative light
on Barayagwiza and meant that he could not be released.’? It has been ar-
gued that,

the tribunals’ susceptibility to political pressure raises con-
cerns about whether they are the institutions best equipped to
define ‘ethnical groups’ [...] to reduce their susceptibility to
external pressure and to enhance their credibility, it is crucial
that the tribunals place an even higher priority on achieving
consistency.”

8.4. Viable Solutions

It has been suggested that making precedent binding would solve the
problem of inconsistent judicial interpretation.”® This is not enough. The
best solution is to have a broader enumeration of groups that reflects the
world we live in today, and that is able to adapt to future situations, but
leaves little room for judicial interpretation. Certainty is desirable.
Vagueness of international criminal offenses may contravene the principle
of lenity. Unsatisfactory and controversial decisions cannot form the basis
of accusing suspected criminals. A legislated solution that takes better

72 Ibid., p. 2022-2023.
73 Ipid.
74 Ibid., p. 2024.
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account of the conditions of the world we live in is the best solution to
this problem.

Modifying the Genocide Convention may be a possible solution to
this international problem. Additionally, changing the ICC Statute is
equally beneficial. The ICC Statute will be used in future International
Criminal Court cases. Judges are obliged to apply it. It would eliminate
the excessive exercise of judicial discretion which has led to divergent
interpretations of the protected groups and once and for all provide them
with more certainty.

The definition of genocide may also be altered by individual States.
States have attempted to alter the scope of the Genocide Convention by
widening the number of protected groups when introducing it into their
domestic legislation, with the view to provide better protection to their
population. In principle, going beyond the protection afforded by interna-
tional law is not against international law.” Although this is commenda-
ble, it is still not a substitute for change on the international level.

Now that the medium to execute the necessary change has been dis-
cussed, the question remains, how should the definition of genocide be
changed textually?

Adding specific types of groups may expand protection and
strengthen certainty at the same time. Among others, it has been demon-
strated that political genocide should be included in a possible definition
of genocide. The downside of this approach is that it may not be enough
to deal with future situations, and may be as restrictive as the Genocide
Convention is in the future.

An all-encompassing approach may provide more comprehensive
protection to victim groups. The French formulation which includes the
enumerated groups in the Genocide Convention and adds to them an addi-
tional group determined by “any arbitrary criterion” may be used. It cer-
tainly would cover future situations where a group is targeted and the
group is not specifically enumerated in a legislative document. At the
same time, such an open formulation may be against the principle of leni-
ty. The principle of lenity states that “a citizen is entitled to fair notice of
what sort of conduct may give rise to punishment. Courts must strictly

S Luban et al., see supra note 7.
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construe penal statutes to avoid violating the rights of the accused”.”® If an
open group is used, it may contravene due process rights because it may
be so broad and vague that the suspected perpetrator would not have been
able to foresee the criminal liability.

A further formulation eliminating any modifiers on the word
‘group’ and only relying on defining a group based on the perpetrator’s
perception should be dismissed.’” Although this may be easier, there
should still be some indication that this is how the group see themselves.
For example, if one mistakenly kills someone that one thinks is one’s own
father, one is not liable for patricide. In the same way that we cannot as-
cribe criminal liability purely based on the perpetrator’s mistaken percep-
tion in criminal law, we should not be able to ascribe liability based pure-
ly on the perpetrator’s perception in international criminal law.

A better approach is found in the ICC Statute in relation to crimes
against humanity which criminalizes persecution of groups based on
enumerated grounds and “other grounds that are universally recognized as
impermissible under international law”. Accordingly, this chapter propos-
es the chapeau of the genocide definition be changed to:

Genocide means any of the following acts committed with
intent to destroy, in whole or in part, any identifiable group
on national, ethnical, racial, religious, political or other
grounds that are universally recognized as impermissible un-
der international law.

If this formulation is adopted on domestic and international levels,
it would allow national and international courts to identify groups protect-
ed against genocide on the basis of applicable international law treaties
and customary law. Since this formulation relies on international law it
should not be against the principle of lenity and it also enables genocide
to always be at the forefront of protecting new groups that international
law deems deserving of protection. In addition, as discussed above, politi-

76 McNally v. United States, 483 U.S. 350, 107 S. Ct. 2875, 97 L. Ed. 2d 292 (1987).
McBoyle v. United States, 283 U.S. 25, 27, 51 S.Ct. 340, 75 L.Ed. 816 (1931). See also
United States v. Santos, 128 S. Ct. 2020, 553 U.S. 507, 170 L. Ed. 2d 912 (2008) which
states “the rule of lenity [...] vindicates the fundamental principle that no citizen should be
held accountable for a violation of a statute whose commands are uncertain, or subjected to
punishment that is not clearly prescribed”.

7 Jonassohn, 1991, see supra note 4, p. 19. Jonassohn and Bjornson, 1998, see supra note
57.
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cal groups should be added to the formulation, as the inclusion of this
group does not lead to spurious claims.

8.5. Two Tiers of Protection: Towards Greater Coherence of
Protected Groups for Crimes Against Humanity and Genocide

This chapter posits that the scope of groups protected against the crime of
genocide should mirror that in the definition of crimes against humanity.
If indeed the definition of genocide is widened to include “political
groups or other grounds that are universally recognized as impermissible
under international law”, how would it impact or change the protection
afforded to victim groups in general? As stated above, the Proposed
Crimes Against Humanity Convention incorporates the definition of
crimes against humanity under Article 7 of the ICC Statute. The Proposed
Convention, were it to come into force, will strengthen a universal defini-
tion for crimes against humanity and extend the reach of the rule of law
on crimes against humanity beyond the ICC and international tribunals.”
Such a legal framework establishing protection against crimes against
humanity will be structurally parallel to that of genocide, which comprises
the Genocide Convention and the ICC Statute. With the expanded defini-
tion of protected groups for genocide, these frameworks promise a two-
tier protection for victim groups. As alluded to above, the two tiers of pro-
tection are not mutually replaceable; instead, together they will form a
more comprehensive response to mass atrocities.

The protection afforded to groups under the framework of crimes
against humanity differs from that of genocide, in two significant ways.
First, the intent requirement for persecution as crimes against humanity
differs from that of genocide. Second, the proposed formulation for geno-
cide, while expanding the scope of groups in the current legal framework,
still encompasses less groups than what is enumerated in Article 3 of the
Proposed Convention and Article 7 of the ICC Statute. With regards to
differences in intent, in the case of genocide, the intent required is the in-
tent to destroy. Destroy in this case means “the material destruction of a
group either by physical and biological means and not the destruction of
the national, linguistic, religious, cultural or other identity of a particular

8 Gregory H. Stanton, “Why the World Needs an International Convention”, in Leila Nadya
Sadat (ed.), Forging a convention for crimes against humanity, Cambridge University
Press, 2011.
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group”, according to the ICTR.” Destroy is part of the mental element,
thus genocide occurs if crimes are committed with the intent to destroy a
group, even if the destruction does not materialize.

The mens rea specifically required for persecution as crimes against
humanity is lower than that of genocide. In order to convict, there must be
an intent to discriminate on prohibited grounds in conjunction with other
acts XXhiCh are also usually criminal. The intent to destroy is not neces-
sary.

The ICTY Trial Chamber in the Kupreski¢ case (quoted by the 1CJ
in the Bosnia-Herzegovina case) highlights the similarities and differ-
ences between persecution and destruction:

persecution as a crime against humanity is an offence be-
longing to the same genus as genocide. Both persecution and
genocide are crimes perpetrated against persons that belong
to a particular group and who are targeted because of such
belonging. In both categories what matters is the intent to
discriminate: to attack persons on account of their ethnic, ra-
cial, or religious characteristics [...] while in the case of per-
secution, the discriminatory intent may manifest itself in a
plurality of actions including murder, in the case of geno-
cide, that intent must be accompanied by the intent to de-
stroy in whole or in part the group to which the victim be-
longs.8t

The Kupreskic Trial Chamber saw genocide as an extreme and in-

human form of persecution. In other words, the protection afforded by the
Proposed Convention and Article 7 of the ICC Statute as regards crimes

® ICTR, Prosecutor v. Kamuhanda, Case No.ICTR-95-54A-T, Trial Judgment, 22 January
2004, para. 627; ICTR, Prosecutor v. Semanza, Case No. ICTR-97-20-T, Trial Judgment,
15 May 2003, para. 315; ICTR, Prosecutor v. Gacumbitsi, Case No. ICTR-2001-64-T,
Trial Judgment, 17 June 2004, para. 253; ICTR, Prosecutor v. Muhimana, Case No. ICTR-
951B-T, Trial Judgment, 28 April 2005, para. 497; Van den Herik, Larissa, “The Meaning
of the Word ‘Destroy’ and its Implications for the Wider Understanding of the Concept of
Genocide”, in H. G. Van Der Wilt, Harmen van der Wilt, Jeroen Vervliet (eds.), The Gen-
ocide Convention: The Legacy of 60 Years, Martinus Nijhoff Publishers, 2012.

8 M. Cherif Bassiouni, Crimes Against Humanity: Historical Evolution and Contemporary
Application, Cambridge University Press, 2011, p. 401.

81 International Court of Justice, Case Concerning Application of the Convention on the Pre-
vention and Punishment of the Crime of Genocide (Bosnia-Herzegovina v. Serbia and
Montenegro), Judgment, 26 February 2007, para. 188; ICTY, Prosecutor v. Kupreski¢ et
al., Case No. IT-95-16-T, Trial Judgment, 14 January 2000, para. 636.
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against humanity is a lower form of protection. Genocide is a higher form
of protection. Together they create two distinct levels of protection.

Regarding the number of enumerated groups, the crimes against
humanity framework includes cultural and gender grounds, while the pro-
posed formulation for genocide does not. However, the proposed incorpo-
ration of “other grounds that are universally recognized as impermissible
under international law” means that in the future genocide could encom-
pass these groups. In other words, under the proposed formulation, protec-
tion outside of the four groups plus political groups depends on the pro-
gress of international law. For example, although there have been some
developments that point to acceptance of cultural or social genocide, an
ICTY Trial Chamber has said that,

customary international law limits the definition of genocide
to those acts seeking the physical or biological destruction of
all or part of the group. Hence, an enterprise attacking only
the cultural or sociological characteristics of a human group
in order to annihilate these elements which give to that group
its own identity distinct from the rest of the community
would not fall under the definition of genocide.®

As stated above, not only is cultural genocide hard to apply in con-
crete situations, it is not a part of customary international law. However
this does not mean that international law cannot evolve to encompass cul-
tural genocide and other groups. Adding “other grounds that are univer-
sally recognized as impermissible under international law” allows for
enough flexibility for the definition to evolve with the times. If in fact in-
ternational law evolves to encompass the same groups as crimes against
humanity, it would truly create two tiers of protection. However, it must
be remembered that application of the definition of crimes against human-
ity still requires complying with its chapeau elements, in particular the
existence of a widespread or systematic attack against a civilian popula-
tion, which also limits its application.

8.6. Conclusion

This chapter has argued that there is a need for greater coherence in inter-
national criminal law, by broadening the protected groups for genocide so
that it reflects those for crimes against humanity. It compared the differ-

8 ICTY, Prosecutor v. Krstié, Case No. 1T-98-33-T, Trial Judgment, 2 August 2001, para.
580.
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ences in the development of the definitions of crimes against humanity
and genocide. It examined closely the arguments of the detractors and
supporters of an expanded genocide definition. It also attempted to show
why adding ‘political groups’ and ‘other grounds that are universally rec-
ognized as impermissible under international law’ is a satisfactory solu-
tion and viewed this solution in light of the emerging legal framework for
crimes against humanity comprising the Proposed Crimes Against Hu-
manity Convention and the ICC Statute. It underlined that together with
the Proposed Convention, the new formulation for groups protected
against genocide is conducive to a comprehensive, two-tier protection of
groups under international criminal law.

As the United Nations International Law Commission considers the
Proposed Crimes Against Humanity Convention, they will deliberate on
whether the embodied definition of crimes against humanity is flexible
enough to encompass situations not envisaged by the drafters without
contravening the principle of lenity. This chapter argues that the wide pro-
tection afforded to groups by the crimes against humanity definition must
be lauded.

Years after the Genocide Convention was enacted, the protection
afforded to victim groups has not changed. Genocide must evolve in the
same manner as the evolution of crimes against humanity or become lim-
ited in its usefulness. Judicial interpretation has not only led to incon-
sistent judgments but has undermined confidence in the international sys-
tem. A legislative approach that allows for greater development, which
protects victim groups, and which does not contravene the principle of
lenity is needed.
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Christen Price”

Before atrocities are recognized as such, they are
authoritatively regarded as either too extraordinary to be
believed or too ordinary to be atrocious.!

9.1. Introduction

There are two reasons that human trafficking deserves legal attention: (1)
it is a gross human rights abuse, and (2) it occurs on a massive, transna-
tional scale. Sexual slavery exemplifies this, as a form of human traffick-
ing “distinct from its composite crimes which include rape, torture and
unlawful detention because it represents the culmination of all these acts
through the complete deprivation of personal autonomy”.? This depriva-
tion of the victim’s autonomy occurs thus:

The method by which a trafficker reduces a woman to

submission also secures maximum profits [...] crowded,

unsanitary working conditions and sleep deprivation from

working up to twenty hours day are important tools for

“breaking the psychological stability of the women”, and

they accrue massive income for the trafficker [...]. The

effect of this process is to completely dehumanize trafficked

women in the eyes of traffickers, clients, and the woman

herself.?

Additionally, victims are often invisible and unable to seek help:

Christen Price received his J.D. in 2012 from Georgetown University Law Center, with a
Certificate in Transnational Legal Studies. He currently practices primarily in the areas of
employment law, international trade, and commercial litigation. All Internet references
were last accessed on 2 September 2014.

1 Catherine MacKinnon, Are Women Human? And Other International Dialogues, The
Belknap Press of Harvard University, Cambridge, MA, 2006, p. 3.

Alison Cole, “Reconceptualizing Female Trafficking: The Inhuman Trade in Women”, in
Women’s Rights Law Reporter, 2005, vol. 26, no. 97, pp. 97-98.

3 Ibid., p. 105.
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The controlled environment of violence, exhaustion, and
isolation induces a state of personal emergency. The
conditions under which a trafficked woman is detained cause
her to believe her life is constantly in danger.*

[Victims (often, but not necessarily, women)] are trafficked
into a foreign country, with their traffickers having taken
their official documents. A woman is deterred from seeking
help by her status as an illegal immigrant and prostitute. She
may also have a distrust of public authority or knowledge of
organized crime’s power to bribe corrupt officials. Brain-
washing by the traffickers in an isolated and confined
environment reinforces these fears, her family may be
threatened and she may be in debt to the trafficker as well.

Fully aware of the limitations of researching in a relatively new
field whose subject is illegal activity, slavery scholar Kevin Bales esti-
mates that there are 27 million slaves in the world today (in contrast to
much higher estimates by other human rights groups).® If this estimate is
correct, then “[t]here are more slaves alive today than all the people stolen
from Africa in the time of the transatlantic slave trade”.” Much of that
slavery is concentrated: “The biggest part of that 27 million, perhaps
15—20 million, is represented by ‘bonded labour’ in India, Pakistan, Bang-
ladesh, and Nepal”.2 No country, however, is free of it; for example, there
are an estimated 3,000 household slaves in Paris alone.® Slavery generates
an estimated $13 billion in profits yearly.°

This chapter argues that human trafficking is often a form of slav-
ery and is in any case a serious human rights violation. It will further ex-
amine the extent to which human trafficking is covered by the Proposed
International Convention on the Prevention and Punishment of Crimes

4 lbid.

5 Ibid.

6 Kevin Bales, Disposable People: New Slavery in the Global Economy, University of Cali-
fornia Press, Berkeley and Los Angeles, CA, 2004, pp. 8—9. See also the 2013 United
States Department of State, Trafficking in Persons Report, p. 7, available at http://www.
state.gov/j/tip/ris/tiprpt/index.htm.

7 Bales, 2004, p. 9, ibid.

8 Ibid.
9 Ibid., p. 3.
10 |bid., p. 23.

FICHL Publication Series No. 18 (2014) — page 248


http://www.state.gov/j/tip/rls/tiprpt/index.htm
http://www.state.gov/j/tip/rls/tiprpt/index.htm

The Proposed Convention on
Crimes Against Humanity and Human Trafficking

Against Humanity (‘Proposed Convention’, see Annex 1).}! Finally, it
argues that there is both a legal and a practical case for broadening the
Proposed Convention’s definition of crimes against humanity to include
certain forms of human trafficking that the Proposed Convention currently
seems to exclude, regardless of whether the abuses are committed by pri-
vate actors, in peace time, or for profit.

The focus of this chapter will be on human trafficking as it relates
to slavery; however, human trafficking also encompasses, to varying de-
grees, other acts® that may constitute crimes against humanity: torture,
rape, and sexual slavery particularly. Thus, the analysis of crimes against
humanity also applies to these other crimes, in addition to slavery. Fur-
thermore, for the sake of conciseness, the legal arguments will mostly fo-
cus on international tribunals and treaties rather than on customary inter-
national law. Finally, this chapter will not engage the debate on whether
‘human trafficking’ or ‘trafficking in persons’ is the more appropriate
term, and will use the two interchangeably.

9.2. Trafficking in Persons as a Serious Human Rights Violation

This section will demonstrate that trafficking in persons can be slavery,
and is in any case a serious human rights violation, whether it amounts to
slavery, torture, sexual violence, or another crime.

9.2.1. Trafficking in Persons as Slavery
9.2.1.1. Definitions of Trafficking in Persons

The following definitions of ‘human trafficking’ are from an international
treaty and a national jurisdiction’s anti-trafficking law. Both definitions
focus on the coercion and control aspects of human trafficking, treating
them as central to slavery, suggesting that slavery need not involve legal
ownership, in contrast to the chattel slavery of the transatlantic slave
trade.*

1 Proposed International Convention on the Prevention and Punishment of Crimes Against
Humanity, Washington University School of Law, Whitney R. Harris World Law Institute,
Crimes Against Humanity Initiative, August 2010, see Annex 1.

12 See, e.g., Article 7(1), Rome Statute of the International Criminal Court, A/CONF.183/9, 1
July 2002 (‘ICC Statute”).

13 Bales, 2004, pp. 14—15, see supra note 6.
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The Palermo Protocol is an agreement supplementing the U.N.
Convention against Transnational Organized Crime, and defines traffick-
ing in persons as:

recruitment, transportation, transfer, harbouring or receipt of
persons, by means of the threat or use of force or other forms
of coercion, of abduction, of fraud, of deception, of the abuse
of power or of a position of vulnerability or of the giving or
receiving of payments or benefits to achieve the consent of a
person having control over another person, for the purpose of
exploitation. Exploitation shall include, at a minimum, the
exploitation of the prostitution of others or other forms of
sexual exploitation, forced labour or services, slavery or
practices similar to slavery, servitude or the removal of
organs [...].14

The victim’s consent to exploitation is irrelevant if any of the above
means are used, and a lower threshold is set for exploitation of children:

The recruitment, transportation, transfer, harbouring or
receipt of a child for the purpose of exploitation shall be
considered trafficking in persons even if this does not
involve any of the means set forth in subparagraph (a) of this
article.’®

Another definition of human trafficking comes from the United
States’ Trafficking Victims Protection Act. Under the U.S. federal anti-
trafficking statutes, severe forms of trafficking in persons is defined as
“sex trafficking in which a commercial sex act is induced by force, fraud,
or coercion, or in which the person induced to perform such act has not
attained 18 years of age”, or “the recruitment, harboring, transportation,
provision, or obtaining of a person for labor or services, through the use
of force, fraud, or coercion for the purpose of subjection to involuntary

servitude, peonage, debt bondage, or slavery”.'®

14 Article 3(b)—(c), Protocol to Prevent, Suppress and Punish Trafficking in Persons, Espe-
cially Women and Children, Supplementing the United Nations Convention against Trans-
national Organized Crime (‘Palermo Protocol’), 25 December 2003, available at
http://www.ohchr.org/EN/Professionallnterest/Pages/Protocol TraffickingInPersons.aspx.

15 Avrticle 3(a), Palermo Protocol, ibid.

16 The Trafficking Victims Protection Act of 2000, Sec. 103(8) (‘TVPA”); The William Wil-
berforce Trafficking Victims Protection Reauthorization Act of 2008, Sec. 222
(‘TVPRA”); Trafficking Victims Protection Reauthorization Act of 2013, available at
http://www.state.gov/j/tip/laws/index.htm.
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Commercial sex acts and involuntary servitude fall under the stat-
utes, and are defined respectively, as “any sex act on account of which
anything of value is given to or received by any person”, and “a condition
of servitude induced” through “any scheme, plan, or pattern intended to
cause a person to believe that, if the person did not enter into or continue
in such condition, that person or another person would suffer serious harm
or physical restraint”, or “the abuse or threatened abuse of the legal pro-

cess” 17

This chapter will rely on the above two definitions, particularly
with respect to their commonalities; their differences are not relevant to
the question of whether human trafficking is slavery and a serious human
rights abuse and when it should be considered a crime against humanity.

9.2.1.2. Two Clarifications

Reluctance to classify human trafficking as slavery may be due to the
conflation of human trafficking with human smuggling and slavery with
legal ownership. First, trafficking people is distinct from smuggling them;
human smuggling, while illegal, may or may not involve exploitation.
These two terms were used interchangeably in the past, but are now rec-
ognized as different acts. This is illustrated by the adoption of the Proto-
col Against the Smuggling of Migrants by Land, Sea and Air (‘Smuggling
Protocol’) supplementing the Organized Crime Convention, which does
not include exploitation in its definition of smuggling.*® Thus, the relevant
international instruments distinguish between human trafficking and hu-
man smuggling, reinforcing that they are separate crimes.

Second, the legal understanding of slavery is becoming increasingly
consistent with Bales’ definition, “the total control of one person by an-
other for the purpose of economic exploitation”.'® Slavery, while more
severe than substandard and illegal labour practices such as child labour
or sharecropping, is not necessarily ownership in the traditional sense; it

17 Ibid.

18 Tom Obokata, “Trafficking of Human Beings as a Crime against Humanity: Some Impli-

cations for the International Legal System”, in International and Comparative Law Quar-
terly, 2005, vol. 54, no. 2, p. 446. Article 3(a), Smuggling Protocol, 28 January 2004,
available at https://treaties.un.org/doc/Publication/UNTS/Volume%202241/v2241.pdf.

19 Bales, 2004, p. 9, see supra note 6.
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is instead defined by control: “Slaveholders have all the benefits of own-

ership without the legalities”.?°

Modern slavery is distinct from traditional chattel slavery not only
because it is based on coercion rather than ownership, but slaves today are
more disposable. The world population has more than tripled since World
War Il and the greatest population increases have been in those areas
where there are currently the greatest numbers of slaves; life becomes
cheaper.?! The laws of supply and demand mean that when there is a mas-
sive increase in the number of potential slaves, they are cheap:

Buying a slave is no longer a major investment, like buying a
car or a house (as it was in the old slavery); it is more like
buying an inexpensive bicycle or a cheap computer.
Slaveholders get all the work they can out of their slaves,
and then throw them away.??

In the antebellum American South, a field slave would cost around
$40,000 to $80,000 in today’s U.S. dollars, yet “[s]laves generated, on
average, profits of only about 5 per cent per year”.? In contrast, modern
slaves are so cheap that free workers must compete with them (which was
not the case in the American South), and slaves are responsible for their
own maintenance.?* This is compounded by the fact that, for example,
debt slaves in India generate profits of over 50 per cent per year and a
child sex slave in Thailand can generate profits of as much as “800 per

cent a year”.?®

Thus, modern slavery’s victims are even more vulnerable in relation
to the perpetrators: “When slaves cost a great deal of money, that invest-
ment had to be safeguarded through clear and legally documented owner-
ship. Slaves of the past were worth stealing and were worth chasing down
if they escaped”, but now they are disposable, with little incentive to keep
them alive for very long, as there was in the American South.?® These re-
alities of modern slavery show how antebellum slavery in the American
South is an inappropriate model for understanding modern slavery, and

2 bid, p. 5.
2 bid, p. 12.
2 bid., p. 14.
2 bid, p. 16.
2 Ibid., pp. 16—17.
% 1bid., pp. 17-18.
% bid., pp. 14—15.
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also how current legal definitions of human trafficking clearly target
modern slavery.

9.2.1.3. Recent Jurisprudence

Recent court decisions as well as scholarship make a similar connection
between human trafficking and slavery. In Rantsev v. Cyprus and Russia,
the European Court of Human Rights (‘ECtHR”) shifted its approach to
slavery by “recognizing human trafficking as slavery and articulating dis-
tinct duties of when a state must act to combat this crime generally and in
individual cases”.?” The complainant in the case alleged that Cyprus and
Russia had failed to protect Ms. Rantseva from human trafficking and to
adequately investigate her death.?® The ECtHR “referred to its previous
case law defining the concepts of slavery, servitude, and forced and com-
pulsory labor”, even though Article 4 (which articulates the right to be
free from slavery and forced labor) does not mention the term ‘human

trafficking’.?

The ECtHR referenced its own Siliadin v. France decision, where it
had “concluded that the victim’s treatment in a human trafficking context
had amounted to servitude and forced and compulsory labour, but it had
fallen short of slavery”.*® In contrast, the ECtHR in Rantsev looked to the
ICTY’s jurisprudence on slavery, “which concluded that the traditional
concept of slavery, closely linked to the right of ownership, had now
evolved to include a range of contemporary forms of slavery”, and “delin-
eated specific characteristics of a situation similar to slavery, such as the
lack of free movement of a person, control over such movement to deter
escape, confinement to a place or physical environment, presence of ele-

ments of psychological control, control of sexuality, and forced labor”.%

27 Roza Pati, “States’ Positive Obligations with Respect to Human Trafficking: The Europe-

an Court of Human Rights Breaks New Ground in Rantsev v. Cyprus and Russia”, in Bos-
ton University International Law Journal, 2011, vol. 29, no. 79, pp. 82—83.

28 European Court of Human Rights, Rantsev v. Cyprus and Russia, Application No.
25965/04, Judgment, 7 January 2010, para. 2.

29 Pati, 2011, p. 93, see supra note 27. See also Rantsev v. Cyprus and Russia, 2010, op. cit.,
paras. 275-276.

30 Pati, 2011, pp. 93-94 (citing ECtHR, Siliadin v. France, Application No. 73316/01,
Chamber Judgment, 26 July 2005, paras. 120, 129), see supra note 27.

3L 1bid., p. 94; Rantsev v. Cyprus and Russia, 2010, paras. 279-281, see supra note 28.
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Thus, the ECtHR recognized that human trafficking “by its very na-
ture and aim of exploitation, is an exercise of powers attached to owner-
ship”, and is the “modern form of the old worldwide slave trade”.®* The
ECtHR decided that human trafficking’s abuses were obvious enough that
further discussion of whether it was slavery was unnecessary: “It con-
cluded that human trafficking as defined in article 3(a) of the Palermo
Protocol falls within the scope of article 4, and it dismissed Russia’s ob-

jection on the grounds of lack of jurisdiction ratione materiae”.>®

9.2.2. Slavery as a Serious Violation of Human Rights

Having argued for a strong connection between slavery and its modern
form, human trafficking, this section will now turn to the status of slavery
as an international crime and human rights violation, by looking at its sta-
tus under international law. First, slavery violates jus cogens norms under
international law. Jus cogens norms are the fundamental, non-optional
norms that the international community has adopted regarding severe hu-
man rights abuses such as genocide, slavery, and torture; crimes with jus
cogens status are always prohibited, the prohibitions may not be derogat-
ed from, and no treaty or custom may override them.® This means that
slavery is

prohibited at all times, in all places [...] peremptory norms

supersede any treaty or custom to the contrary. Jus cogens

norms constitute principles of international public policy,

and serve as rules “so fundamental to the international

community of states as a whole that the rule constitutes a

basis for the community’s legal system [...]”.%

This does not mean that jus cogens norms are completely uncontro-

versial or that there is no disagreement about which crimes meet the crite-
ria; however, jus cogens status is a concept that has ‘symbolic value’,

32 Rantsev v. Cyprus and Russia, 2010, para. 280, see supra note 28.

33 Pati, 2011, p. 94, see supra note 27; Rantsev v. Cyprus and Russia, 2010, op. cit., para.
281.

34 See, e.9., Special Rapporteur Gay J. McDougall’s Final Report of 22 June 1998, “System-
atic Rape, Sexual Slavery and Slavery-like Practices During Wartime”, E/CN.4/Sub.2/
1998/13, p. 4; Kelly D. Askin, “Prosecuting Wartime Rape and Other Gender-Related
Crimes under International Law: Extraordinary Advances, Enduring Obstacles”, in Berke-
ley Journal of International Law, 2003, vol. 21, no. 288, p. 293.

3 Askin, 2003, op. cit., p. 293.
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even if it is problematic.®® Petsche argues that jus cogens is “of limited
relevance for the actual practice of international law [...]. Rather, its use-
fulness lies in the way it envisions the international legal order. Such vi-
sion, as we have seen, consists of a normative system based on fundamen-
tal values, characterized by a hierarchy of norms, and not entirely depend-

ent on the consent of the subjects of international law”.%

In any case, whether jus cogens is practically useful or only sym-
bolically valuable, there seems to be little dispute that slavery is on the
list. So at best, the prohibition against slavery is an international impera-
tive of the highest order; at a minimum, its condemnation is symbolically
significant, because jus cogens status is reserved for the worst abuses of
human rights.

Although jus cogens status may only be of limited help in establish-
ing slavery’s human rights legal status, other forms of international law
clearly prohibit it. As will be discussed below, slavery can be a crime
against humanity under certain circumstances® and the right to be free
from slavery is guaranteed under numerous human rights instruments,
including the Universal Declaration of Human Rights,* the International
Convention on Civil and Political Rights,* the Supplementary Conven-
tion on the Abolition of Slavery, the Slave Trade, and Institutions and
Practices Similar to Slavery,** and the European Convention on Human
Rights.*? Additionally, criminal law instruments such as the Palermo Pro-
tocol and the Convention for the Suppression of the Traffic in Persons and
of the Exploitation of the Prostitution of Others prohibit slavery as well.*®

36 Markus Petsche, “Jus Cogens as a Vision of the International Order”, in Penn State Inter-
national Law Review, 2010, vol. 29., no. 233, p. 237.

87 Ibid., p. 273.

3% See, e.g., Article 7(1), ICC Statute, see supra note 12.

39 Article 4, Universal Declaration of Human Rights, 1948.

40 Article 8, International Covenant on Civil and Political Rights, entered into force on 23
March 1976.

41 Supplementary Convention on the Abolition of Slavery, the Slave Trade, and Institutions
and Practices Similar to Slavery, entered into force on 30 April 1957.

42 Article 4, European Convention on Human Rights, entered into force on 3 September
1953.

4 Convention for the Suppression of the Traffic in Persons and of the Exploitation of the
Prostitution of Others, entered into force on 25 July 1951.
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For the above reasons, trafficking in persons is a serious human
rights violation that often constitutes outright slavery, which is a jus co-
gens violation and an international crime by treaty.

9.3. Trafficking in Persons as a Crime Against Humanity

This section examines the status of trafficking in persons as a crime
against humanity by listing several definitions of crimes against humani-
ty, and comparing the definition of trafficking in persons to that of crimes
against humanity in the Proposed Convention.

9.3.1. Defining ‘Crimes Against Humanity’

This section considers how crimes against humanity have been defined
both in the statutes of international criminal tribunals, the Proposed Con-
vention, and the jurisprudence of the international tribunals. Recent inter-
national criminal tribunals have employed definitions of crimes against
humanity that are similar to the International Law Commission’s (‘ILC’)
definition in the Draft Code of Crimes against the Peace and Security of
Mankind. The following chart compares the largely similar acts covered
by crimes against humanity in different statutes, and demonstrates some
of the ways that the ICC Statute follows the ILC’s Draft Code definitions.
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Article 7(1), ICC Statute, see supra note 12.

Article 5, Statute of the International Criminal Tribunal for the Former Yugoslavia (‘IC-
TY?), adopted on 25 May 1993, as amended on 7 July 2009.

Article 3, Statute of the International Criminal Tribunal for the Prosecution of Persons
Responsible for Genocide and Other Serious Violations of International Humanitarian Law
Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide
and Other Such Violations Committed in the Territory of Neighbouring States, between 1
January 1994 and 31 December 1994 (‘ICTR’), adopted on 8 November 1994, as amended
on 14 August 2002.

Article 5, Law on the Establishment of Extraordinary Chambers in the Courts of Cambodia
for the Prosecution of Crimes Committed during the Period of Democratic Kampuchea
(‘ECCC), with inclusion of amendments as promulgated on 27 October 2004.

Article 2, Statute of the Special Court for Sierra Leone (‘SCSL’), signed on 16 January
2002.

Article 18, Draft Code of Crimes against the Peace and Security of Mankind (‘ILC Draft
Code’), 1996.
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ILC Arbitrary Torture | Rape, enforced prostitution and other forms Forced disappearance
Draft imprisonment of sexual abuse of persons
Code
SCSL Imprisonment Torture | Rape, sexual slavery, enforced prostitution,
Statute forced pregnancy and any other form of sex-
ual violence
Law on Imprisonment Torture | Rape
ECCC
ICTR Imprisonment Torture | Rape
Statute
ICTY Imprisonment Torture | Rape
Statute
ICC Imprisonment or other Torture | Rape, sexual slavery, enforced prostitution, Enforced disappear-
Statute severe deprivation of forced pregnancy, enforced sterilization, or ance of persons

physical liberty in viola-
tion of fundamental rules
of international law

any other form of sexual violence of compa-
rable gravity
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ILC Draft Persecution on political, racial, religious or Other inhumane acts Institutionalized discrimination

Code ethnic grounds which severely damage | on racial, ethnic or religious
physical or mental in- grounds involving the viola-
tegrity, health or human | tion of fundamental human
dignity, such as mutila- | rights and freedoms and result-
tion and severe bodily ing in seriously disadvantaging
harm a part of the population

SCSL Persecution on political, racial, ethnic or Other inhumane acts

Statute religious grounds

Law on Persecutions on political, racial, and reli- Other inhumane acts

ECCC gious grounds

ICTR Persecutions on political, racial, and reli- Other inhumane acts

Statute gious grounds

ICTY Persecutions on political, racial, and reli- Other inhumane acts

Statute gious grounds

ICC Stat- Persecution against any identifiable group Other inhumane acts of | The crime of apartheid

ute or collectivity on political, racial, national, a similar character in-

ethnic, cultural, religious, gender as defined
in paragraph 3, or other grounds that are
universally recognized as impermissible
under international law, in connection with
any act referred to in this paragraph or any
crime within the jurisdiction of the Court3°

tentionally causing
great suffering, or seri-
ous injury to body or to
mental or physical
health

50 Article 7(3) of the ICC Statute provides: “For the purpose of this Statute, it is understood

that the term ‘gender’ refers to the two sexes, male and female, within the context of socie-

ty. The term ‘gender’ does not indicate any meaning different from the above”.
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The following chart looks at the chapeau elements for crimes
against humanity in the foregoing statutes:

[...] the following crimes as part of a widespread or systematic

SCSL Statute’? ) fias .
attack against any civilian population

[...] any acts committed as part of a widespread or systematic at-
Law on ECCC®? tack directed against any civilian population, on national, political,
ethnical, racial or religious grounds

[...] any of the following acts, when committed in a systematic
ILC Draft Code®® | manner or on a large scale and instigated or directed by a Govern-
ment or by any organization or group

[...] the following crimes when committed in armed conflict,
ICTY Statute®* whether international or internal in character, and directed against
any civilian population

[...] the following crimes when committed as part of a widespread
ICTR Statute%® or systematic attack against any civilian population on national,
political, ethnic, racial or religious grounds

[...] the following acts when committed as part of a widespread or
systematic attack directed against any civilian population, with
knowledge of the attack.

ICC Statute®® ‘Attack directed against any civilian population’ means a course of
conduct involving the multiple commission of acts referred to in
paragraph 1 against any civilian population, pursuant to or in fur-
therance of a State or organizational policy to commit such attack”.

The SCSL Statute, Law on ECCC, ICTR Statute, and ICC Statute
all include the concept of ‘widespread or systematic attack’; only the IC-
TY Statute’s definition requires a nexus to an armed conflict.”” The ILC
Draft Code definition requires that the crimes be committed in a “wide-
spread or systematic” fashion, but is the only definition that leaves out the
concept of ‘attack’ as an element. The ICC Statute follows the ILC Draft
Code definition except for the ‘attack’ requirement. The Proposed Con-
vention employs definitions very similar to the ones in the foregoing
charts, particularly the ILC and the ICC Statute, defining crimes against

51 Article 2, SCSL Statute, see supra note 48.

52 Article 5, Law on ECCC, see supra note 47.

53 Article 18, ILC Draft Code, see supra note 49.

5 Article 5, ICTY Statute, see supra note 45.

% Avrticle 3, ICTR Statute, see supra note 46.

5 Article 7(1), 7(2)(a), ICC Statute, see supra note 12.
57 Avrticle 5, ICTY Statute, see supra note 45.
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humanity as “any of the following acts when committed as part of a wide-
spread or systematic attack directed against any civilian population, with
knowledge of the attack”, where the acts include:

a) Murder;

b) Extermination;

¢) Enslavement;

d) Deportation or forcible transfer of population;

e) Imprisonment or other severe deprivation of physical
liberty in violation of fundamental rules of international
law;

f) Torture;

g) Rape, sexual slavery, enforced prostitution, forced
pregnancy, enforced sterilization, or any other form of
sexual violence of comparable gravity;

h) Persecution against any identifiable group or collectivity
on political, racial, national, ethnic, cultural, religious,
gender as defined in paragraph 3, or other grounds that
are universally recognized as impermissible under
international law, in connection with any act referred to
in this paragraph or in connection with acts of genocide
or war crimes;

i) Enforced disappearance of persons;

j) The crime of apartheid;

k) Other inhumane acts of a similar character intentionally

causing great suffering, or serious injury to body or to
mental or physical health.5®
Two definitions that are particularly relevant to this chapter are en-
slavement, which is defined as “the exercise of any or all of the powers
attaching to the right of ownership over a person and includes the exercise
of such power in the course of trafficking in persons, in particular women
and children”, *® and “attack directed against any civilian population”
which means “a course of conduct involving the multiple commission of
acts referred to in paragraph 1 against any civilian population, pursuant to
or in furtherance of a State or organizational policy to commit such attack

% Article 3(1), Proposed Convention, see supra note 11.
59 1lhid., Article 3(2)(c).
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[...]7.%° Additionally, torture is defined as “the intentional infliction of
severe pain or suffering, whether physical or mental, upon a person in the
custody or under the control of the accused; except that torture shall not
include pain or suffering arising only from, inherent in or incidental to,
lawful sanctions”,%! removing it from the domain of exclusively State-

perpetrated abuses.®

Thus, it appears that slavery, and by extension, human trafficking,
is an international crime and a predicate crime for crimes against humani-
ty; the next section will examine how human trafficking does and does
not fall under the definition of crimes against humanity proposed in the
Proposed Convention.

9.3.2. Comparing Trafficking in Persons to the Definition of Crimes
Against Humanity in the Proposed Convention

9.3.2.1. Acts Covered

When the above definitions of enslavement, torture and rape are com-
pared to the realities of human trafficking, it is clear that at least those acts
and occasionally murder are committed in the course of human trafficking
and fall into the categories of acts that the Proposed Convention intends to
prohibit. The difficulty is in establishing when those acts, committed in
the course of human trafficking, meet the other criteria for crimes against
humanity, as defined in the Proposed Convention.

9.3.2.2. Widespread or Systematic

Under one interpretation of the phrase ‘widespread or systematic’, given
the high number of estimated trafficking victims®® and the fact that orga-
nized crime groups (whether a full organization or an informal association
of pimps) are heavily involved in human trafficking,® such conduct is
often both widespread and systematic. Cole, for example, concludes:

60 Ibid., Article 3(2)(a).

61 1hid., Article 3(2)(e).

62 These definitions of “attack directed against any civilian population”, “enslavement”, and
“torture” all follow the definitions of the same terms in Article 7 of the ICC Statute.

63 Bales, 2004, pp. 8-9, see supra note 6.

64 See, e.g., Amy O'Neill Richard, International Trafficking in Women to the United States: A
Contemporary Manifestation of Slavery and Organized Crime, DCI Exceptional Intelli-
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This is evident in the initial element of the crime, which is
drafted in the disjunctive form of ‘widespread or systematic
attack’, demonstrating that the ‘attack’ requires ‘a large-scale
action involving a substantial number of victims [...] or that
it was conducted with a high degree of orchestration and
methodical planning.” In specific cases, this requirement
would turn on the facts. In conceptual terms, the estimates
placing trafficked women in the millions suggest that at least
the first clause of this requirement is satisfied.®

In contrast, the ICTR in Akayesu defined ‘widespread’ as “massive,
frequent, large scale action, carried out collectively with considerable se-
riousness and directed against a multiplicity of victims”, and systematic as
“thoroughly organised and following a regular pattern on the basis of a

common policy involving substantial public or private resources”.®®

This definition is narrower than Cole’s, as it requires that the con-
duct in question be either collective or based on a common policy. How-
ever, it is important to note that neither the ICTR Statute nor the ICTY
Statute contains an explicit policy requirement.®” Moreover, both the
ICTR and the ICTY have subsequently stated that while the existence of a
plan or policy is “evidentially relevant”, it is no longer legally necessary
for defining crimes against humanity.% I will argue below that ‘wide-
spread or systematic’ should follow the ILC Draft Code, ICTR, and ICTY
definitions and exclude the policy requirement.

9.3.2.3. “Attack Directed Against Any Civilian Population”

While victims of trafficking are almost invariably part of a civilian popu-
lation, it is not clear whether the “attack™ is fulfilled by forms of traffick-
ing unconnected to armed conflict, terrorism, political uprising, or State

gence Analyst Program: An Intelligence Monograph, Central Intelligence Agency, 1999,
p. 3.

8 Cole, 2005, p. 115, see supra note 2. I disagree, as will be noted, that Cole’s understanding
of human trafficking as widespread and systematic meets the Convention’s requirement of
an attack that is widespread and systematic.

% |CTR, Prosecutor v. Akayesu, Case No. ICTR-96-4-T, Judgment, 2 September 1998, para.
580.

67 ICTY Statute; see supra note 47; ICTR Statute, see supra note 48.

8  See, e.g., ICTY, Prosecutor v. Kunarac, Case No. IT-96-23/1T-96-23/1-A, Judgment, 12
June 2002, para. 98; ICTR, Prosecutor v. Muhimana, Case No. ICTR- 95-1B-T, Judgment,
28 April 2005, para. 527.
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action. While the definition of “attack directed against any civilian popu-
lation” as a “course of conduct”® may technically cover human traffick-
ing, given the historical (though no longer necessary) connection between
crimes against humanity and armed conflict, the term may make lawyers
and judges less likely to interpret human trafficking as a Proposed Con-
vention violation when it is committed by private actors and unconnected
to any armed conflict, genocide, or other uprising, notwithstanding Article
1’s clarification that crimes against humanity may be committed in peace-
time.”®

The phrase is defined by the Convention as “a course of conduct in-
volving the multiple commission of acts referred to in paragraph 1 against
any civilian population, pursuant to or in furtherance of a State or organi-
zational policy to commit such attack [...]”."* This is similar to the ICC
Statute definition.”” The term “pursuant to or in furtherance of an organi-
zational policy”, which, taken together with “attack”, seems to indicate
State action, or at least an entity trying to act like a State (for example,
rebel groups recruiting soldiers); it is not clear that traffickers could be
characterized as having a policy of enslaving people. They enslave people
because it is a business (which is quite distinct from the reasons that
States and State-like private entities usually commit crimes against hu-
manity), and they may or may not operate as part of an organization.

Cole thinks that trafficking of women fulfils the ICC Statute defini-
tion of “attack directed against any civilian population” (which is virtually
identical to the Proposed Convention’s), considering:

The Elements of Crimes, adopted by the Preparatory
Commission in accordance with Article 9 of the ICC Statute,
provides in the introduction to the explanation of Article 7
that ‘acts need not constitute a military attack’. This con-
firms that the notion of CAHs has evolved from the Nurem-
berg precedent and can be perpetrated in peacetime.
Furthermore, by choosing to explain the phrase, rather than
focusing on individual words, it is submitted that ‘attack’ is
to be construed in the broader context of the sentence. The
apparent militancy of the word ‘attack’ is removed by the

9 1lhid., Article 3(2).

70 |bid., Article 1.

1 1bid., Article 3(2)(a), (c).

2 Article 7, ICC Statute, see supra note 12.
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explanation in Article 7(2) referring to ‘a course of

conduct’.”

While an attack, strictly speaking, can be a course of conduct, if one
wanted to remove the militancy of a word historically associated with mil-
itancy, one would probably do away with the word “attack™ altogether, or
at least make its meaning unambiguous. In any case, Cole’s interpretation
does not account for the limitations imposed or implied by the reference
to State and organizational policy.

9.3.2.4. Knowledge of the Attack

This element is fact-bound; presumably, given the need for transnational
criminal networks to facilitate cross-border human trafficking, traffickers
are often aware of one another. “Knowledge of the attack” would have to
be determined on a case-by-case basis, but would likely be met in many
cases under a broad definition of “attack”. That said, “knowledge of the
attack” turns on how “attack™ is defined. Because of the current ambigui-
ties in defining both “attack against any civilian population” and “wide-
spread or systematic”, the Proposed Convention probably does not cover
trafficking in persons when the crime is not committed by State or State-
like actors.

9.4. Certain Forms of Trafficking in Persons Should be More
Clearly Covered by the Proposed Convention on Crimes
Against Humanity

This section examines several conceptual hurdles to expanding the Pro-
posed Convention’s definition in light of feminist critiques and interna-
tional jurisprudential shifts, and responds to several practical objections.

9.4.1. Conceptual Hurdles

There are three major conceptual hurdles that are important to the tradi-
tional understanding of international law and make it difficult for human
trafficking to be classed as a per se crime against humanity, assuming that
it is widespread or systematic, including the distinction between: (1) pub-
lic and private spheres, (2) State and non-State actors, and (3) war and
peacetime. The war and peacetime distinction has been completely dis-

3 Cole, 2005, p. 115-116, see supra note 2.
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mantled in the definitions of crimes against humanity, and the State/non-
State actor emphasis has been largely dismantled as well, although the
language of “State or organizational policy” may imply private individu-
als behaving like States (such as rebel armies’ actions).’* However, the
public/private distinction remains, exemplified by Cassese’s definition of
an international crime. Feminist critiques have emerged in response to this
distinction, and human rights jurisprudence is slowly shifting in their di-
rection.

9.4.1.1. Transnational but not International Crimes

Cassese argues that trafficking in persons is not an international crime. On

the contrary,

[...] it is characteristic of such crimes that when perpetrated
by private individuals, they are somehow connected with a
state policy or at any rate with “system criminality”. On this
score international crimes are thus different from criminal
offences committed for personal purposes (private gain,
satisfaction of personal greed, desire for revenge, etc.) as is
the case with ordinary criminal offences [...] or such other
crimes that have a transnational dimension but pursue private
goals, such as piracy, slave trade, trade in women and
children, counterfeiting currency, drug dealing, etc.”™

Similarly, Bassiouni argues that crimes against humanity should not

be defined to include any internationalized domestic crime:

Crimes against humanity should be defined in a way that
focuses on the organizational policy of the harmful conduct
aimed at civilians. This excludes collateral harmful conduct
to civilians occurring as a collateral consequence of
organized crime activities whose purpose is unjust
enrichment.”

74

75
76

See, e.g., the definition of torture under both the ICC Statute and the Proposed Conven-

Antonio Cassese, International Criminal Law, Oxford University Press, 2008, p. 54.

M. Cherif Bassiouni, Crimes Against Humanity: Historical Evolution and Contemporary
Application. Cambridge University Press, 2011, p. 13. The risk that crimes against human-
ity might be used to prosecute organized crime indiscriminately is tempered by the re-
quirement that the crimes be “widespread or systematic”, and the ICC would not necessari-
ly be required to prosecute, due to the principle of complementarity. Moreover, slavery,
unlike some of the other crimes committed by organized criminal networks, such as theft
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Bassiouni argues that the perpetrators of crimes against humanity
must at least be acting more like State actors (rather than private actors)
and seems sceptical about including non-State actors in the definition of
crimes against humanity.’’

Bassiouni and Cassese’s analyses rest on a series of questionable
assumptions about the distinctions discussed earlier; distinctions which
manage to hide the human rights violations more often experienced by
women and children. In addition to the feminist critiques below, there are
at least three problems with Cassese and Bassiouni’s position.

First, it is not clear that it is appropriate to characterize the violence
suffered by human trafficking victims as a “collateral consequence” of
organized criminal activity. Human trafficking, for one thing, is different
from other forms of organized crime, because human beings are the
commodity, rather than illicit drugs or weapons. Thus, sex trafficking is
not like a murder committed by a gang member in the course of a drug
deal gone bad. The “collateral consequence”, as Bassiouni would phrase
it, of abuse that sex trafficking victims experience is not criminal conduct
incidental to the central criminal moneymaking activity; it is the central
criminal moneymaking activity — perpetrators of sex trafficking profit
from sexual violence directly.

Second, the very concerns that drove international law to seek to
hold State actors accountable — the egregiousness of the crimes, the abuse
of power used to commit them, and the impunity with which they were
committed — are all present in private actors’ perpetration of severe forms
of trafficking in persons. The distinguishing factor for both Bassiouni and
Cassese appears to be not severity or scale, but action in concert with
State or State-like organizational policy. Particularly given the similarities
between the acts committed in human trafficking (as detailed in section
9.1.) and torture (which the Proposed Convention does not define in terms
of State action), it seems problematic to argue that severe human rights
abuses should not be criminalized at the highest international level as long
as they are committed for profit.”® One can argue, when evaluating such

or extortion, is distinguishable as one of the very few crimes that already has jus cogens
status.

7 lbid., pp. 10—13, and 40—42.

8 Whether severe forms of trafficking in persons can meet the current ‘widespread or sys-

tematic’ criteria (regardless of how these terms are defined) is a separate, and completely
valid, question. This argument is directed only at the assumption that the private goals of
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abuses, that the State’s abuse of power is an aggravating factor without
insinuating that the profit motive is a mitigating factor.

Third, the line between State and non-State actors is often blurry,
particularly in jurisdictions with dysfunctional criminal justice systems. In
some legal systems, where there is effectively no rule-of-law protection
for the average person, the investigative, protective, and prosecutorial
functions of the criminal justice system are privatized.” This means that
only those who can afford to pay private persons can meaningfully access
that system, and it is often those with money who additionally control and
corrupt the public justice system as well.®° Some traffickers even receive
police protection.®! While a powerful trafficker manipulating a criminal
justice system for his own ends is a far cry from a State doing so as a mat-
ter of official policy, the trafficker still acts with impunity and his victims
are similarly without recourse.

9.4.1.2. Feminist Critiques

In addition to not accounting for the realities of dysfunctional public jus-
tice systems and powerful people confining themselves to private criminal
goals, the bias toward State or State-like action also fails to account for
the dynamic of gender. The classic feminist critique by Catherine
MacKinnon argues that the public/private distinction is often evidence of
gender bias:

The state is only one instrumentality of sex inequality. To

fail to see this is pure gender bias. Often this bias flies under

the flag of privacy, so that those areas that are defined as in-

appropriate for state involvement, where the discourse of

human rights is made irrelevant, are those “areas in which

the majority of the world’s women live out their days™.8?

For example, Dillon notes that,

[...] violations of women’s rights tend to take place in the
‘private’ sphere. Domestic violence, honor killings, female

certain criminal activity are sufficient to exclude that activity from crimes against humani-
ty even if the ‘widespread or Systematic’ criteria are met.

9 Gary Haugen and Victor Boutros, The Locust Effect, Oxford University Press, Oxford,
2014, pp. Xiv—xv.

Ibid., pp. xiv—xv, and 1-28.
81 |bid., pp.73-74, 82-83, and 135.
8 MacKinnon, 2006, p. 23, see supra note 1.

80
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genital mutilation, child marriage, and similar forms of
‘invisible’ suffering are implicitly separated from the more
‘serious’ public world of unlawful detentions and forced
confessions.®

Thus, “violence experienced most often by women, no matter how
systematic or obvious to officials in the states in which the women reside,
is treated as a criminal (as opposed to a human rights) matter, to be dealt

with by the respective state’s law enforcement” 8

MacKinnon specifically discusses torture as an example, but her
analysis easily applies to slavery, especially sex trafficking: “Internation-
ally, torture has a recognized profile. It usually begins with abduction,
detention, imprisonment, and enforced isolation, progresses through ex-
treme physical and mental abuse, and may end in death. The torturer has
absolute power [...]. Life and death turn on his whim. Victims are beaten,
raped, shocked with electricity, nearly drowned, tied, hung, burned, de-

prived of sleep, food, and human contact”.%®

To define torture only in terms of State abuse of power (or even
private individuals imitating a State) is to enforce a double standard that
excludes much of gendered violence: “Why isn’t this political? The abuse
is neither random nor individual. The fact that you know your assailant
does not mean that your membership in a group chosen for violation is
irrelevant to your abuse. It is still systematic and group-based”.%

Dillon echoes the feminist critique, but also applies it to private
crimes against children, particularly the commercial sexual exploitation of
children, saying that it is not seen for the human rights violation that it is,
because

[...] the international human rights community seems for the
most part caught in a conceptual warp that focuses
overwhelmingly on state violence against largely male
political prisoners or, in the alternative, on victims of abuses
suffered in the course of armed conflict.8’

8 Sara Dillon, “What Human Rights Law Obscures: Global Sex Trafficking and the Demand
for Children”, in UCLA Women'’s Law Journal, vol. 17, no. 121, 2008, p. 123.

8 |bid., p.133.

8 MacKinnon, 2006, p. 17, see supra note 1.
8 |bid., p. 22.

87 Dillon, 2008, p. 123, see supra note 83.
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The abuses child victims suffer are analogous to both torture and
slavery:

[Many children are victimized] often ending up with their
health destroyed, victims of HIV/AIDS and other sexually
transmitted diseases. Younger and younger children are
sought with the expectation that clients will not be exposed
to HIV. Prostituted children can be raped, beaten,
sodomized, emotionally abused, tortured, and even killed by
pimps, brothel owners, and customers.88

Unless we condition ourselves to think of victims of human rights

abuses to be either harmed in war or male political prisoners, it is impos-
sible not to see child sex slavery as a gross human rights abuse.

A definition of crimes against humanity that excludes human traf-
ficking, even if it is ‘widespread or systematic’, from consideration if it is
done for private gain is a definition unjustifiably biased toward the ways
that men experience the abuse of power, because

the state is not all there is to power. To act as if it is produces
an exceptionally inadequate definition for human rights
when so much of the second-class status of women, from
sexual objectification to murder, is done by men to women
without express or immediate or overt state involvement.®

9.4.1.3. Recent Jurisprudence

Slowly, international criminal and human rights jurisprudence is shifting
towards an understanding of women’s human rights that is more respon-
sive to some of these feminist concerns. For example, although gender-
based violence against women has been illegal under certain laws for over
hundreds of years, enforcement was extremely minimal until recently. In
the Akayesu case the ICTR explicitly compared rape to torture:

[...] analogized aspects of the crimes of rape and torture,

noting that rape “is a form of aggression” and the elements

of the crime “cannot be captured in a mechanical description

of objects and body parts”. The Chamber noted that “[1]ike

torture, rape is used for such purposes as intimidation,

8 |bid., p.128.

8 Ibid., pp.122-124.

% MacKinnon, 2006, p. 23, see supra note 1.

91 Askin, 2003, pp. 299-300, see supra note 34.
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degradation, humiliation, discrimination, punishment,

control or destruction of a person. Like torture, rape is a

violation of personal dignity, and rape in fact constitutes

torture” when all of the elements of torture are satisfied.%?

The ECtHR has also found domestic and sexual violence constitut-

ed torture under the European Convention on Human Rights. In Aydin v.
Turkey, the European Court ruled that the accumulation of acts of physi-
cal and mental violence and the especially cruel act of rape to which the
applicant was subjected amounted to torture in breach of Article 3 of the
ECHR. In M.C. v. Bulgaria, the ECtHR found the State in breach of Arti-
cle 3 for failure to investigate the applicant’s case of rape, and for failure
to meet the requirements inherent in the State’s positive obligations to
“establish and apply effectively a criminal-law system punishing all forms
of rape and sexual abuse”.” In A. v. the United Kingdom, the ECtHR
found that the State’s failure to protect a child from violence in a domestic
context amounted to a violation of Article 3, the prohibition of torture; the
Court explicitly said that the State’s responsibility included protecting
private individuals from other private individuals.®* Thus, in at least some
human rights and/or international criminal law courts (including one that
has jurisdiction over crimes against humanity), there has been some un-
dermining of the public/private distinction as a way of determining an in-
ternational crime or human rights abuse, particularly as torture was also
once defined in terms of State action.

9.4.2. Practical Objections

In addition to theoretical objections to classifying certain forms of human
trafficking as international crimes, potential practical objections could be
raised to this proposal; namely, that the appropriate treaty already exists
in the form of the Palermo Protocol, or that universal jurisdiction is a bet-
ter solution than the Proposed Convention for combatting slavery.

92 Ibid., pp. 319-320 (citing Prosecutor v. Akayesu, 1998, para. 687).

9 Tveta Cherneva, “Recognizing Rape as Torture: The Evolution of Women’s Rights Legal
Protective Techniques”, in Intercultural Human Rights Law Review, 2011, vol. 6, no. 325,
pp- 329-330, citing ECtHR, Aydin v. Turkey, Application No. 23178/94, Judgment, 25
September 1997, p. 86; ECtHR, M.C. v. Bulgaria, Application No. 39272/98, Judgment, 4
December 2003, pp. 182-185.

% ECtHR, A. v. UK., Judgment, Application No. 3455/05, 19 February 2009, pp. 22 and 24.
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Although the Palermo Protocol regarding human trafficking is al-
ready in force, it is insufficient as a response to deal with human traffick-
ing for at least three reasons. First, as a criminal law, it does not cover all
of the actors involved in the abuse; only those involved in the actual
transport and facilitators, not, to use the example of sex trafficking, the
customers. Thus, it does nothing directly to address the demand.®

Second, as a form of law, it has no real enforcement mechanism.*
If the Proposed Convention clearly covered human trafficking and be-
came international law, then the classification would create a jurisdiction-
al basis for enforcement and at least raise the priority of national govern-
ment efforts to combat trafficking. No one expects another member to
eradicate ordinary crime, but genocide and crimes against humanity are
another matter, carrying greater expectations for enforcement. The lack of
enforcement is evidenced in the absence of an ‘extradite or prosecute
clause’ such as those for international crimes and the fact that this is an
optional protocol to an organized crime treaty.

Third, international crimes have broader modes of liability, which is
particularly helpful for addressing a crime that is also a business, because
it allows prosecutors to better target all of the relevant actors, including
those who may be more removed from the day-to-day trafficking activi-
ties, but who profit from them. These modes of liability, set forth in the
Proposed Convention in Articles 4 and 5, include individual liability, joint
perpetration (“with or through another”), ordering, soliciting, or inducing
perpetrators (even if the crime is only attempted), aiding, abetting and
other assistance to perpetrators, and intentional contributions to “to the

% To be clear, this does not mean that buyers should ordinarily be prosecuted for crimes
against humanity (any more than most ordinary crimes should be so prosecuted), but it is
important that they not be de facto excluded from potential liability by definition. Increas-
ingly, human rights advocates and legal practitioners are recognizing buyers’ participation
in commercial sexual exploitation offenses against children as human trafficking offenses,
rather than prostitution-related criminal offenses. See, e.g., Shared Hope International,
“Demanding Justice Benchmark Assessment,” 2013, pp. 5—13. One example of this trend
at the domestic level is the U.S. federal court decision which held that the U.S. sex traf-
ficking statute (18 U.S.C. 81591) covered buyers of trafficked victims. Eighth Circuit,
United States v. Jungers, 7 January 2013, 702 F.3d 1066. See also supra section 9.4.1.2.
regarding human rights violations against women and children.

% The Proposed Convention does not create independent ICC jurisdiction, but Article 2(c)
provides that a State Party that is already a party to the ICC Statute must co-operate with
the ICC. Also, both the Palermo Protocol Articles 5—7, and the Proposed Convention in
Avrticle 2 rely primarily on States Parties to enforce the treaty requirements domestically.
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commission or attempted commission of such a crime by a group of per-
sons acting with a common purpose”, to further a criminal purpose in-
volving crimes against humanity or simply with the knowledge that such
is the group’s purpose.”’ It is not clear that perpetrators of human traffick-
ing ought to be spared additional modes of liability largely because they
are committing abuses for money.

Cohen argues that slavery is a per se international crime warranting
universal jurisdiction; both because of its gravity and because of the im-
punity that surrounds it in much of the world.®® This proposal is not in-
consistent with universal jurisdiction, and if States decide that universal
jurisdiction over slavery is a better and more workable solution than ICC
prosecution, it will be easier to justify universal jurisdiction if slavery is
clearly considered a crime against humanity, even when committed by
private actors, in peacetime, and for profit.

When governments fail to prosecute atrocities, the issue is either
one of capacity or political will (or both). If the issue is capacity, then
identifying widespread and systematic human trafficking as a crime
against humanity will justify either prioritization of resources to prosecute
or international involvement. If the issue is political will, then this will
also justify international involvement. Governments like Mauritania, for
example, which currently turn a blind eye to slavery and then declare that
it does not exist,® might be forced to change.

In light of the above theoretical and practical justifications for in-
cluding severe forms of human trafficking as a crime against humanity
per se, the Proposed Convention should be amended to remove or rede-
fine the ““attack against any civilian population” phrase to reflect the ILC
Draft Code definition, making the only criteria enslavement (as defined
by the Palermo Protocol and the TVPRA) that is either widespread or sys-
tematic (without being an organizational policy) and committed against
civilians.

97 Article 4, Proposed Convention, see supra note 11.

% Miriam Cohen, “The Analogy Between Piracy and Human Trafficking: A Theoretical
Framework for the Application of Universal Jurisdiction”, in Buffalo Human Rights Law
Review, 2010, vol. 16, no. 201, p. 206.

9 Bales, 2004, pp. 81, 108—112, see supra note 6.
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9.5. Conclusion

Many forms of human trafficking are sufficiently abusive to constitute
slavery (and possibly torture as well), yet are effectively excluded from
the Proposed Convention on Crimes Against Humanity because they do
not clearly satisfy the “widespread or systematic” and “attack directed
against a civilian population” elements as currently defined by the Pro-
posed Convention. Although crimes against humanity once were defined
in relation to armed conflict and government actors, this is no longer the
case, as the international community already recognizes that such abuses
may be committed by private actors and in peacetime.

This chapter simply argues that the abuses may also be committed
by private actors, in peacetime, for profit, and that these facts neither di-
minish the abuse nor present a valid distinction in light of modern human
rights law, international criminal law, and human rights jurisprudence.
The definitions of “widespread and systematic” and “attack directed
against a civilian population” in the Proposed Convention should be ex-
panded accordingly or interpreted in a way to reflect that private persons
can commit crimes against humanity while pursuing private goals.

The implications of expanding the definition of crimes against hu-
manity in the Proposed Convention are: (1) a symbolic recognition of a
human rights violation that disproportionately affects women and children
and is often incorrectly viewed as a crime that ranks below crimes against
humanity; (2) affirmation that the international community’s responsibil-
ity to prevent it is greater than the responsibility to prevent transnational
organized crime generally; and (3) practical legal tools (through the
modes of liability) to combat it more effectively. Moreover, as both na-
tional and international jurisdictions seek to prevent and punish interna-
tional crimes, placing human trafficking in that category will provide a
powerful impetus to consistently enforce the laws against what is already
almost universally criminalized and acknowledged as a great moral
wrong.

100 This is not to argue that the definition of crimes against humanity should be expanded to
include every human trafficking offense, but that scale, severity, and impunity should be
the operative factors, not whether the crime was committed as part of State or organiza-
tional policy (though of course such a State policy would be per se impunity).
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The Responsibility to Protect and to Prosecute:
Reflections on the Canadian Experience
and Recommendations for the Proposed

Crimes Against Humanity Convention

Rita Maxwell”

10.1. Introduction

As one of the principal architects of the Responsibility to Protect (‘R2P’),
Canada has distinguished itself as a voice which has significantly ad-
vanced the doctrine toward wider acceptance in the global community.
The Canadian government played an important role in establishing the
International Commission on Intervention and State Sovereignty
(‘ICISS’) which introduced R2P in 2001.! Canada’s leadership also led to
the establishment of a dedicated non-profit research organization, the Ca-
nadian Centre for the Responsibility to Protect.? The importance of the
doctrine has been recognized by the international community as “the most
influential intellectual contribution” to the contemporary debate on the
dilemma of intervention and as a watershed event in international discus-
sions of humanitarian intervention.® Proliferation of the doctrine has led
some to conclude that there is an emerging international customary norm

Rita J. Maxwell is an Assistant Crown Attorney with the Ministry of the Attorney Gen-
eral in Toronto practicing in criminal law. She completed an LL.M. at Georgetown Law
Centre in international human rights and criminal law and was a Visiting Professional at
the International Criminal Court in 2011. She is a guest lecturer in international criminal
law at the University of Toronto Faculty of Law and Osgoode Hall Law School. The opin-
ions expressed in this chapter are those of the author alone. All Internet references were
last accessed on 22 September 2014.

The Canadian Centre for the Responsibility to Protect, “International Commission on In-
tervention and State Sovereignty: Responsibility to Protect Report”, available at
http://www.responsibilitytoprotect.org/ICISS%20Report.pdf (‘ICISS Report”).

2 Ibid.

3 Siobhan Wills, “Military Interventions on Behalf of Vulnerable Populations: The Legal
Responsibilities of States and International Organizations Engaged in Peace Support Oper-
ations”, in Journal of Conflict Security Law, 2004, vol. 9, pp. 387 and 388.
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that recognizes this obligation on States. But just how a State can imple-
ment preventative and responsible measures to further R2P has yet to be
clearly identified.* One of the reasons for this is that there are misconcep-
tions about the scope and meaning of R2P as being primarily a doctrine
related to military interventions.®

This chapter will argue that there is another way to accomplish
R2P, short of military intervention, which has critical deterrent value
against those who would commit crimes against humanity. Yet, currently,
the world’s most powerful tool in response to the perpetration of crimes
against humanity and other core crimes, the International Criminal Court
(‘ICC’), does not establish universal jurisdiction over the core crimes of
genocide, crimes against humanity and war crimes.® Moreover, it is a
complementary court, meaning that it falls to countries to pursue prosecu-
tions against those who commit international crimes.’” Prosecutions at the
national level, this chapter will argue, have become one of the most influ-
ential ways in which a nation can promote protection of human rights and
prevention of violations everywhere. This message is amplified where
countries prosecute persons alleged to have committed core crimes who
are present in their territory, regardless of the perpetrator’s nationality or
where the crimes took place. Prosecutions, this chapter will argue, are the
key to realizing the full potential of R2P.

Integral to effectively combating impunity under the Proposed
Convention on the Prevention and Punishment of Crimes Against Human-
ity (‘Proposed Convention’, see Annex 1) is its adoption of universal ju-
risdiction obligating States Parties to prosecute anyone suspected of
crimes against humanity who sets foot on the State’s territory. As this
chapter will discuss, many countries, including Canada, have taken an
aggressive stance in prosecuting crimes against humanity, reflecting ac-
ceptance among many nations that perpetrators of these crimes must be

Carsten Stahn, “Responsibility to Protect: Political Rhetoric or Emerging Legal Norm?”,

in American Journal of International Law, 2007, vol. 101, no. 1, p. 99.

5 Barbara Barbour and Brian Gorlick, “Embracing the Responsibility to Protect: A Reper-
toire of Measures Including Asylum for Potential Victims”, in International Journal of
Refugee Law, 2008, vol. 20, no. 4, p. 533.

6 |CC Statute of the International Criminal Court, 1 July 2002, Articles 11-14 (‘ICC Stat-
ute’).

" lbid., Article 17.
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brought to justice and that prosecutions are an essential component to
prevention and protection of people from mass atrocities.

However, the Proposed Convention also represents an important
opportunity to give greater meaning to R2P (beyond political rhetoric) by
cementing the relationship between R2P and the obligation of States to
prosecute crimes against humanity.® Effective and efficient prosecutions
are the key to advancing meaningful implementation of R2P. The Pro-
posed Convention has the ability to enhance this mandate, but requires
reinforcement in several key ways. With this framework in place, there is
an opportunity to solidify the doctrine of the responsibility to protect as a
concept which is linked to the obligation to prosecute. As this chapter will
address, more express language throughout the Proposed Convention link-
ing prosecutions with the doctrine of R2P will help move the doctrine
from an ideal to a more binding legal obligation. Moreover, specific re-
quirements for States Parties to account for the presence of suspected
criminals in their territory, and specific action plans for dealing with these
individuals should be clearly spelled out in the Proposed Convention. This
will bring publicity to the issue of true compliance and accountability for
States Parties under the Proposed Convention. Language in the Proposed
Convention requiring this reporting should make explicit reference to the
obligation to prosecute and the responsibility to protect as the basis for
such a reporting requirement.

The chapter will proceed in three parts. First, it considers the rela-
tionship between the R2P doctrine and the obligation of States to prose-
cute jus cogens crimes, in particular crimes against humanity. This section
will review the historical development of the R2P doctrine, focusing on
Canada’s pivotal involvement in the discourse and development, and ar-
gue that the doctrine of R2P is clearly meant to encompass a variety of
measures which accomplish the dual mandates of protection and preven-
tion. This section also looks at the treaty and customary law foundations
of the obligation to prosecute. Second, it explores Canada’s historical and
current experience in prosecuting international crimes, highlighting Cana-
da’s bold legislative initiative to criminalize and prosecute crimes against
humanity. This section also includes a brief review of Canada’s prosecu-

8  Washington University School of Law, “Proposed International Convention on the Preven-
tion and Punishment of Crimes Against Humanity Convention”, Whitney R. Harris World
Law Institute Crimes Against Humanity Initiative, Article 8, see Annex 1.
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tions under the Crimes Against Humanity and War Crimes Act®
(‘CAHWCA"). Finally, the chapter turns to the Proposed Convention and
the impact of the draft on the doctrine of R2P and States Parties’ obliga-
tion to prosecute.

10.2. The Relationship Between R2P and the Obligation to Prose-
cute

10.2.1. The Obligation to Prosecute: Its Origins

The obligation to prosecute crimes against humanity has become general-
ly accepted, and is often viewed as an obligation to extradite or try a sus-
pect.'® Prosecutions promote a sense of closure for victims and signal
worldwide condemnation for human rights violations, thereby acting as a
powerful deterrent.!! Obligations to prosecute come from two sources: (1)
treaty obligations, and (2) as part of customary international law. These
two origins will be briefly reviewed before considering the connection
between the obligation to prosecute and R2P, in the context of crimes
against humanity.

10.2.1.1. Treaty-Based Origins of the Obligation to Prosecute

Numerous international treaties and conventions create an obligation to
prosecute individuals for specific violations of human rights, some doing
so explicitly, while others implying the obligation. The Convention
Against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment!? (‘CAT Convention’) is an example of a treaty which explic-
itly obliges States Parties to prosecute violations. Parties to the CAT Con-
vention are required to “ensure that all acts of torture are offences under

9 The Crimes Against Humanity and War Crimes Act, 24 June 2000, S.C. 2000, c. 24
(‘CAHWCA).

10 Naomi Roht-Arriaza, “The Pinochet Precedent and Universal Jurisdiction”, in New Eng-
land Law Review, 2001, vol. 35, no. 2, p. 311.

Naomi Roht-Arriaza, “Comment, State Responsibility to Investigate and Prosecute Grave
Human Rights Violations in International Law”, in California Law Review, 1990, vol. 78,
no. 2, pp. 449 and 461. Also see Diane F. Orentlicher, “Settling Accounts: The Duty to
Prosecute Human Rights Violations of a Prior Regime”, in Yale Law Journal, 1991, vol.
100, no. 8, pp. 2537 and 2542—-2544.

12 Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Pun-
ishment, 10 December 1984, in UNTS, vol. 1465, p. 113, Article 2.

11

FICHL Publication Series No. 18 (2014) — page 278



The Responsibility to Protect and to Prosecute: Reflections on the Canadian Experi-
ence and Recommendations for the Proposed Crimes Against Humanity Convention

their criminal law” and that any person alleged to have committed torture
found within the territory “shall [...] submit the case to its competent au-
thorities for the purpose of prosecution”, in the event the individual is not
extradited.'®

Similarly, the Convention on the Prevention and Punishment of the
Crime of Genocide (‘Genocide Convention’) obligates States Parties to
prosecute genocide.** Articles | and VI of the Genocide Convention un-
derscore the obligation to prosecute, mandating that persons “committing
genocide or any of the other acts enumerated in Article 111 shall be pun-
ished” and that “[p]ersons charged with genocide or any of the other acts
enumerated in article 111 shall be tried by a competent tribunal”.*®

These are certainly not the only human rights instruments which
impose a mandatory duty to prosecute. The Inter-American Convention
on the Forced Disappearance of Persons as well as the International Con-
vention Against the Taking of Hostages also include an obligation to
prosecute.’® Many instruments which do not incorporate the obligation to
prosecute explicitly, do so implicitly. Provisions in the International Cov-
enant on Civil and Political Rights and the European Convention for the
Protection of Human Rights and Fundamental Freedoms are two good
examples of instruments which contain implicit obligations to prosecute.!’

10.2.1.2. Customary Law Origins of the Obligation to Prosecute

Jus cogens norms are norms of customary law and have the special char-
acter of being preemptory and binding on all States. Crimes against hu-
manity have reached the status of jus cogens crimes, as discussed by Mo-
hammed El-Zeidy:

13 |bid., Article 7.

14 Convention on the Prevention and Punishment of the Crime of Genocide, 9 December
1948, S. Treaty Doc. No. 81-1 (1989), in UNTS, vol. 78, pp. 277 and 280.

15 |bid., Articles I and I1I.

16 Inter-American Convention on Forced Disappearances of Persons, U.N. ESCOR, Com-
mission on Human Rights, 47th Session, U.N. Doc. E/CN.4/1991/49., Article 6; Interna-
tional Convention Against Taking of Hostages, 17 December 1979, in UNTS, vol. 1316, p.
205, T.I.LA.S. 11, 081.

17 International Covenant on Civil and Political Rights, 23 March 1976, in UNTS, vol. 999,
p. 171, Article 2; European Convention for the Protection of Human Rights and Funda-
mental Freedoms, 3 September 1953, in UNTS, vol. 213, p. 222; see also Orentlicher,
1991, pp. 2569-2570, supra note 11.
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Th[e] legal basis [for saying that genocide, war crimes, and

crimes against humanity have achieved jus cogens status]

can be found in international pronouncements, or what can

be called international opinio juris, that reflect the recogni-

tion that these crimes are deemed part of general customary

law. Language in preambles [...] or other provisions of trea-

ties applicable to these crimes, also indicate that these crimes

have a higher status in international law. Another indication

is the large number of States that have ratified treaties related

to these crimes [...]. The writings of scholars and diplomats

further buttress this legal foundation.8

The legal imperative to prosecute jus cogens crimes such as crimes

against humanity is also clear. The evolution of the obligation in custom-
ary international law and treaty-based law has established an affirmative
duty on countries to investigate, prosecute and provide remedies for grave
breaches of human rights.’® A contemporary example of the obligation
can be found in the ICC Statute. The Preamble of the ICC Statute con-
firms there is an “absolute duty to prosecute” international crimes of con-
cern to the international community and that their “prosecution must be
ensured by taking steps at the national level”.?> Moreover, the ICC Statute
imposes clear obligations on States Parties to prosecute or extradite and
co-operate with the ICC in its investigation and prosecution of alleged
perpetrators of grave international crimes.?! How does the obligation to
prosecute relate to States Parties’ responsibility to protect and prevent jus
cogens crimes? This requires consideration of the development of the
doctrine.

10.2.2. Canada’s Role in the Development of the Responsibility
to Protect Doctrine

The world’s failure to act in the face of mass atrocities has prompted soul-
searching among many U.N. Member States. Canada, in particular, has
been publicly and sharply criticized for its failure to respond to the geno-

18 Mohamed M. El-Zeidy, “The Principle of Complementarity: A New Machinery to Imple-

ment International Criminal Law”, in Michigan Journal of International Law, 2002, vol.
23, pp. 869 and 947-948.

19 For a comprehensive review of the evolution of the obligation to prosecute, see Roht-
Avrriaza, 1990, pp. 462-498, supra note 11.

20 |CC Statute, Preamble, see supra note 6.
21 |bid., Articles 17, and 86-102.
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cide in Rwanda and targeted attacks on civilian populations in Kosovo
and Srebrenica.?? As a response to this failure, Canada committed itself to
conducting a focused assessment on initiatives to create a moral impera-
tive to act, a doctrine which came to be known as the ‘Responsibility to
Protect’ or ‘R2P’.%3 R2P can be defined as an international security and
human rights norm to address the international community’s failure to
prevent and stop genocide, war crimes, ethnic cleansing and crimes
against humanity.?

In 2000, Canada announced the establishment of ICISS, during the
U.N. Millennium Summit which generated a landmark ICISS Report,
which set out the central thesis of R2P:

(S)overeign states have a responsibility to protect their own
citizens from avoidable catastrophe — from mass murder and
rape, from starvation — but that when they are unwilling or
unable to do so, that responsibility must be borne by the
broader community of states.?

The ICISS aimed to reconcile traditional notions of State sovereign-
ty with a national imperative (and ideally international consensus) that
individual States have a responsibility to protect populations from geno-
cide, war crimes, ethnic cleansing and crimes against humanity. The
ICISS’s report provided a valuable framework for fostering international
consensus on the responsibility and set in motion a paradigm shift in the
debate about humanitarian intervention, maintaining that sovereignty con-
tains a dual mandate of respecting the sovereignty of States while also
protecting the dignity of people within the State.?®

R2P was adopted by a panel of experts appointed by then U.N. Sec-
retary-General Kofi Annan, stating “there is growing acceptance that
while sovereign Governments have the primary responsibility to protect
their own citizens from catastrophes, when they are unable or unwilling to

22 Romeo Dallaire, Shake Hands with the Devil: The Failure of Humanity in Rwanda, Carroll
& Graf Publishers, 2005; see also National Post, “Canada’s Responsibility to Protect Dar-
fur”, 16 October 2007.

2 ICISS Report, see supra note 1. See also Ministry of Foreign Affairs and International
Trade Canada, “Responsibility to Protect”, 24 June 2010.

24 |CISS Report, p. viii, see supra note 1.

%5 1hid. See also background documents from the Coalition on the Responsibility to Protect at
http://www.responsibilitytoprotect.org.

% |CISS Report, paras. 1.35 and 2.14, see supra note 1.
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do so that responsibility should be taken up by the wider international
community”.?” The Canadian roots of ICISS and the dissemination of the
report gave Canada a strong voice at the 2005 World Summit to advocate
for broader acceptance of the R2P doctrine. Put simply, the R2P frame-
work envisaged by ICISS included three parts: (i) the responsibility to
prevent, (ii) the responsibility to react, and (iii) the responsibility to re-
build, with prevention as the single most important dimension of the re-
sponsibility to protect.?®

Canada was instrumental in getting R2P principles included in the
World Summit Outcome Document, representing the first global consen-
sus on the responsibility of individual States and the international com-
munity to protect populations vulnerable to mass atrocities.?

The Summit Outcome document established a four-part approach to
R2P:

a) each individual state has the primary responsibility to
protect its population from genocide, war crimes, ethnic
cleansing and crimes against humanity, including a re-
sponsibility to prevent;

b) the international community should assist states to ex-
ercise this responsibility and ensure early warning ca-
pabilities are established and maintained;

c) a complementary responsibility for the international
community to protect populations from genocide, war
crimes, ethnic cleansing and crimes against humanity,
through diplomatic, humanitarian and other peaceful
means through the UN and Chapters VI and VIII of the
UN Charter;

d) on a case-by-case basis, where means are inadequate
and national authorities manifestly fail to protect their

27 Report of the Secretary-General’s High-Level Panel on Threats, Challenges and Change,
“A More Secure World: Our Shared Responsibility”, A/59/565, 2 December 2004, para.
201.

28 1hid., xii; see also Emma McClean, “The Responsibility to Protect: The Role of Interna-
tional Human Rights Law”, in Journal of Conflict and Security Law, 2008, vol. 13, pp.
123, 131.

2 UNGA, “World Summit Outcome Document”, 15 September 2005, UNGA Res. 60/1,
U.N. Doc A/60/150 (‘World Summit Outcome Document”).
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populations, the international community must take ac-
tion, pursuant to Chapter V11 of the UN Charter.*°

The inclusion of R2P in the 2005 World Summit Outcome docu-
ment marked a definitive step forward for the doctrine. Then Canadian
Prime Minister Paul Martin commented:

It [R2P] is a powerful norm of international behaviour [...]
[this week] we have taken a very important step to that end.
We are proud the R2P has Canadian lineage, that it is now a
principle for all the world.3!

Similar sentiments were expressed by other world leaders, includ-
ing from Rwandan President Paul Kagame:
Never again should the international community’s response
to these crimes be found wanting. Let us resolve to take col-
lective actions, in a timely and decisive manner. Let us also
commit to put in place early warning mechanisms and ensure
that preventive interventions are the rule rather than the ex-
ception.32
The World Summit consensus was further endorsed by the U.N. Se-
curity Council in resolution 1674 on the Protection of Civilians in Armed
Conflict.®

In 2009, U.N. Secretary-General Ban Ki-moon re-affirmed the
three pillars of the doctrine and stressed that R2P is not a “new code for
humanitarian intervention”.3* The Secretary-General also affirmed his
commitment to making R2P a policy, not just an aspiration. This com-
mitment led to the appointment of a special advisor to the Secretary-
General with a focus on R2P, several days of debate in the General As-
sembly (involving 92 Member States) on R2P, and the Secretary-

General’s report entitled ‘Implementing the Responsibility to Protect’.®

30 1hid., see also ICCIS Report, supra note 1.

31 World Summit Excerpts, “Responsibility to Protect — Engaging Civil Society”, available at
http://www.responsibilitytoprotect.org.

32 Ibid.

3 General Assembly, Resolution 1674, 28 April 2006, U.N. Doc. S/Res/1674.

3 Report of the Secretary-General, “Implementing the Responsibility to Protect”, A/63/677,
12 January 2009.

35 Ibid., see also Secretary-General, “Letter addressed to the President of the Security Coun-
cil Regarding the Nomination of Edward Luck to the Position of Special Advisor to the
Secretary-General with a focus on R2P”, 7 December 2007, U.N. Doc. S/2007/721; see al-
50 UNGA Res. 63/308, 14 September 2009 (‘UNGA Res. 63/308").
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The U.N. General Assembly adopted a resolution to “take note of the re-
port of the Secretary-General” and continue to consider the doctrine of the
responsibility to protect.*®

Yet even with these key pronouncements and the emergence of R2P
as a widely endorsed concept within the international community, wheth-
er these documents create binding legal obligations under international
law remains an open question.®” As such, there remains a need to codify
the concept of R2P in an international convention to ensure that R2P takes
its rightful place as a legal obligation on countries to act in the face of
mass atrocities. The obligation to ‘act’ requires broad interpretation. Cre-
ating a direct link between R2P and the obligation to prosecute is an es-
sential component of elevating the principle to a legal obligation, as will
be discussed next.

10.2.3. The Perfect Marriage: Linking Prosecutions and the Respon-
sibility to Protect

With the R2P doctrine gaining ground in the international arena, imple-
mentation of the norm has become a central feature of the dialogue. Crim-
inal prosecutions define and publicize international rules of behaviour and
deter future abuses, and in doing so, serve a vital function in advancing
R2P. Through transnational law litigation, States develop criminal and
immigration responses to violations of human rights law at the national
level. Commentators have pointed out that there is an important relation-
ship between domestic and international law, with domestic institutions
enforcing international obligations.® The Pinochet extradition battle is an
excellent example of the role that criminal prosecutions can play as part
of transnational law litigation. Widespread publicity over Spain’s attempts
to prosecute Pinochet prompted an important shift in public perceptions of
accountability for human rights abuses and catalysed domestic prosecu-
tions.>®

%  UNGA Res. 63/308, see supra note 35.
87 Stahn, 2007, p. 101, see supra note 4.

3 Beth Stephens, “Translating Filartiga: A Comparative and International Law Analysis of
Domestic Remedies for International Human Rights Violations”, in Yale Journal of Inter-
national Law, 2002, vol. 27, no. 1.

39 1hid., see also Roht-Arriaza, 2001, pp. 311-312, see supra note 10.
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In his keynote address to the Crimes Against Humanity Initiative —
Hague Inter-sessional Experts’ Meeting in June of 2009, Gareth Evans
(International Crisis Group) set out the overarching goal of the Initiative:
to enshrine the ‘responsibility to protect’ as a norm of customary interna-
tional law.*® That is to say,

[...] winning and consolidating genuine international ac-
ceptance and recognition of this concept as a new global
norm, and, even more importantly, achieving its effective
application in practice as new conscience/shocking situations
continue to arise.*

If the goal of the Crimes Against Humanity Initiative, and the Pro-
posed Convention, is to work towards making ‘responsibility to protect’ a
customary norm and elevate crimes against humanity, through legal rem-
edies, to the dominant legal concept, one has to look critically at how the
Proposed Convention can define and link the dual mandates of the obliga-
tion to prosecute and the responsibility to protect. The Proposed Conven-
tion presents an important opportunity to codify the responsibility to pro-
tect by linking it to the well-accepted obligation to prosecute. Moreover,
as will be addressed in the last part of this chapter, the principle of univer-
sality will be indispensable to the effectiveness of the Proposed Conven-
tion.

Canada provides an excellent reference point for the discussion. As
will be discussed, Canada’s history and current efforts in prosecuting
crimes against humanity illuminates areas where the Proposed Conven-
tion can be enhanced and provide decisive direction to States about the
link between R2P and the obligation to prosecute.

10.3. Canada’s Historical and Current Experience in Prosecuting
and Extraditing Suspected Violators of Human Rights

Canada views itself as a champion of global human rights. Former Minis-
ter of Justice, Irwin Cotler, captured the priority of human rights as fol-
lows:

Canada has a reputation world-wide for being a leader in en-
suring that there is no safe haven for individuals involved in

40 Gareth Evans, “Keynote Address at the Crimes Against Humanity Initiative Hague Inter-
sessional Experts Meeting”, 11-12 June 2009.

4 Ibid.
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crimes against humanity or war crimes, regardless of when
or where these crimes took place.*?

Canada has shown commitment to the doctrine of R2P through im-
plementation of ‘soft’ measures aimed at studying and understanding
R2P. Administratively and institutionally, Canada has experienced growth
in the development of bodies and programmes aimed at studying preven-
tion and protection, including the Canadian All-Party Parliamentary
Group for Prevention of Genocide and other Crimes Against Humanity,
the Crimes Against Humanity Program (Department of Justice), the Re-
sponsibility to Prevent Coalition, and the Montreal Institute for Genocide
and Human Rights Studies. Yet, in as much as Canada has been a cham-
pion of human rights, it has a long and difficult history in prosecuting war
criminals and other human rights violators. In that sense, it has seized on
the importance of involving civil society in enhancing and advancing the
mandate.

10.3.1. Canada’s History in Prosecuting Violators of Human Rights

Until 1949, Canada had no specific criteria for rejecting immigrants, in-
cluded suspected Nazi war criminals or the German military.*® In 1949, a
prohibition was introduced to include past members of the Nazi party, the
SS and other regular armed forces and collaborators.** But, in 1962, these
specific exclusions were removed from Canada’s immigration policies. It
was later suggested that Joseph Mengele, an infamous Nazi war criminal,
had applied to immigrate to Canada in 1962 and that Canadian officials
had been informed of it at the time.*®

It was not until 1985 that the issue of Mengele’s continued presence
in Canada was raised in the House of Commons, prompting the estab-
lishment of the Deschenes Commission, mandated to investigate the
charge that a significant number of Nazi war criminals had emigrated to
Canada.*® While the Deschenes Commission found the ultimate number
of war criminals in Canada to have been exaggerated in early estimates, it

42 National Post, “Ottawa Targets 86 War Thugs”, 5 May 2004, Al.

43 Grant Purves, “War Crimes: The Deschenes Commission”, Political and Social Affairs
Division, Government of Canada.

4 1bid.
4 Ibid.
4 Ibid.
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did identify several suspected war criminal and made recommendations
about how to bring them to justice.*’

To bring these war criminals to justice, the Deschenes Commission
recommended amendments to the Criminal Code to make prosecutions of
war criminals possible in Canada and amendments to the Extradition Act
to facilitate removal of individuals.*® In 1987, the Canadian Government
amended the Criminal Code to allow the exercise of jurisdiction over
crimes against humanity and war crimes committed outside Canada by
deeming that such crimes took place in Canada.

However, prosecutions of suspected war criminals in Canada did
not meet with much success. Four prosecutions were launched between
1987 and 1994, none of which led to a conviction. The confirmation of
the acquittal of Imre Finta by the Supreme Court of Canada in March
1994 gave the hardest and final blow to what had been a long overdue but
laudable effort by Canada to address the issue of impunity.*® From this
point on, criminal prosecutions stopped being a focal option, and immi-
gration measures became the preferred solution for dealing with suspects
of international crimes found in Canada.>

10.3.2. New Horizons: The Crimes Against Humanity and War
Crimes Act

More recently, Canada has taken a proactive approach to prosecuting war
criminals. The CAHWCA is Canada’s enacting legislation which official-
ly criminalizes genocide, crimes against humanity and war crimes, and
empowers Canadian courts to prosecute those alleged to have committed

47 The Deschenes Commission compiled a master list of possible suspects totaling 774. A
total of 341 were found never to have landed or resided in Canada, 21 had landed but left,
86 had died in Canada, and 4 could not be located. It could not find evidence of war crimes
in a further 154 cases. The Commission ultimately recommended that 606 files be closed.
The Commission could not find prima facie evidence of war crimes in a further 97 cases,
but believed evidence might exist in Eastern Europe. The Commission found prima facie
evidence of war crimes in only 20 cases.

48 Purves, see supra note 43; see also Criminal Code of Canada, 1985, R.S.C., c. C-46; Ex-
tradition Act, 1999, S.C., c. 18.

4 R.v. Finta, 1995, 1 S.C.R. 701.

50 See Oberlander v. Canada, 2004, 241 DLR (4th) 146; Obodzinsky v. Canada, 2001, 278
NR 182; B(A) v. Canada, 2001, 269 NR 381; Canada v. Nemsila, 1996, 120 FTR 132;
Arica v. Canada, 1995, 182 NR 392; Gonzalez v. Canada, 1994, 115 DLR (4th) 403; Si-
vakumar v. Canada, 1993, 163 NR 197.
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these core crimes. With the enactment of CAHWCAS®! on 24 June 2000,
Canada became the first country in the world to incorporate the obliga-
tions of the ICC Statute into its national law. To ensure that Canada can
co-operate fully with ICC proceedings, the CAHWCA also amended ex-
isting Canadian laws including the Criminal Code,*? Extradition Act> and
Mutual Legal Assistance in Criminal Matters Act.>*

The CAHWCA has important symbolic value and legislative au-
thority to hold people accountable for grievous acts of genocide, war
crimes, and crimes against humanity, such as enslavement, deportation,
imprisonment, torture, and sexual violence. The CAHWCA provides that
genocide, crimes against humanity, and war crimes are indictable offences
under Canadian criminal law, whether committed inside or outside of
Canada.®® The CAHWCA established universal jurisdiction over core in-
ternational crimes, allowing Canada to prosecute anyone present in Cana-
da for the crimes listed in the CAHWCA, regardless of the individual’s
nationality or where the crimes were committed. Article 8 of the
CAHWCA sets out the jurisdiction of the act:

8. A person who is alleged to have committed an offence
under section 6 or 7 may be prosecuted for that offence
if:

(a) at the time the offence is alleged to have been com-
mitted,

51 CAHWCA, see supra note 9.

52 Criminal Code of Canada, see supra note 48.

53 Extradition Act, see supra note 48.

5 Mutual Legal Assistance in Criminal Matters Act, 1985, R.S.C., c. 30.

5% CAHWCA, Articles 4 and 6, see supra note 9. Article 4 governs offences committed with-
in Canada while article 6 governs offences committed outside of Canada, but both share
common definition for crimes against humanity, as including:

murder, extermination, enslavement, deportation, imprisonment,
torture, sexual violence, persecution or any other inhumane act or
omission that is committed against any civilian population or any
identifiable group and that, at the time and in the place of its
commission, constitutes a crime against humanity according to
customary international law or conventional international law or by
virtue of its being criminal according to the general principles of law
recognized by the community of nations, whether or not it constitutes a
contravention of the law in force at the time and in the place of its
commission.
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(i) the person was a Canadian citizen or was em-
ployed by Canada in a civilian or military ca-
pacity,

(if) the person was a citizen of a state that was en-
gaged in an armed conflict against Canada, or
was employed in a civilian or military capacity
by such a state,

(iii) the victim of the alleged offence was a Canadi-
an citizen, or

(iv) the victim of the alleged offence was a citizen
of a state that was allied with Canada in an
armed conflict; or

(b) after the time the offence is alleged to have been
committed, the person is present in Canada.>

The CAHWCA has further provisions to prosecute even when the
accused is absent from Canada:

9. [...]

(1) Proceedings for an offence under this Act alleged to
have been committed outside Canada for which a
person may be prosecuted under this Act may,
whether or not the person is in Canada, be com-
menced in any territorial division in Canada and the
person may be tried and punished in respect of that
offence in the same manner as if the offence had
been committed in that territorial division.

(2) For greater certainty, in a proceeding commenced in
any territorial division under subsection (1), the pro-
visions of the Criminal Code relating to require-
ments that an accused appear at and be present dur-
ing proceedings and any exceptions to those re-
quirements apply.®’

The CAHWCA clearly establishes a very wide scope of jurisdiction

over crimes against humanity and implements universal jurisdiction in its
broadest sense.®® It allows Canadian courts to initiate prosecutions against

% CAHWCA, Article 8, see supra note 9.
57 CAHWCA, Atrticle 9, see supra note 9.

8 Antonio Cassese, International Criminal Law, Oxford University Press, Oxford, 2003, p.
285. See also Xavier Philippe, “The Principles of Universal Jurisdiction and Complemen-
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anyone for crimes against humanity, regardless of the nationality of the
perpetrator, the victims, where the crime took place or when the crime
occurred.

Moreover, the CAHWCA provides a clear articulation of Canada’s
obligation to arrest and surrender persons sought by the ICC for genocide,
crimes against humanity, and war crimes, removing all grounds for refus-
ing requests to surrender accused persons to the ICC, in particular on the
grounds of immunity under customary international law. This is critical,
as top suspects continue to evade accountability before the ICC by assert-
ing functional immunity. The ICC’s pursuit of the President of the Sudan,
Mr. Omar Al-Bashir, has been frustrated by the position taken by Malawi
that there is a conflict between Mr. Al-Bashir’s right to immunity under
customary international law and obligations to the ICC under Article 98
of the ICC Statute to surrender accused persons.>®

In this regard, Canada has taken an aggressive stance, enshrining
the responsibility to prosecute and the obligation to surrender accused to
the ICC on request, within its domestic legislation, underscoring its com-
mitment to ending impunity.

10.3.3. The Trial and Conviction of Désiré Munyaneza

Although the CAHWCA was adopted in 2000, it was tested out for the
first time in the prosecution of Désiré Munyaneza (‘Munyaneza’).%® On 19
October 2005, Munyaneza, a Rwandan immigrant living in Toronto, be-
came the first person to be arrested and charged with an offence under the
CAHWCA. Munyaneza was charged with two counts of genocide, two
counts of crimes against humanity, and three counts of war crimes for ac-
tions allegedly committed in Rwanda in 1994.6* Munyaneza was accused

tarity: How do the Two Principles Intermesh?” in International Review of the Red Cross,
2006, vol. 88, no. 862, pp. 379-380.

%9 ICC, Prosecutor v. Al Bashir, Decision Pursuant to Article 87(7) of the ICC Statute on the
Failure by the Republic of Malawi to Comply with the Cooperation Requests Issued by the
Court with Respect to the Arrest and Surrender of Omar Hassan Ahmad Al Bashir, 12 De-
cember 2011, paras. 41-43.

60 R.v. Munyaneza, 2009, QCCS 2201 (CanLll), available at http://canlii.ca/t/240j1.

61 1bid., paras. 68—69, 108—109, and 129-130.
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of leading a militia whose members raped and killed dozens of Tutsis, and
of orchestrating a massacre of 300400 Tutsis in a church.®?

Munyaneza’s trial began in March of 2007 and saw 66 people giv-
ing testimony, most whose identity was hidden.% On 22 May 2009,
Munyaneza was convicted of all charges and is the first person to have
been convicted under the CAHWCA. On 29 October 2009, Munyaneza
was sentenced to life in prison with no chance of parole for 25 years.®
Mr. Munyaneza’s conviction was upheld by the Quebec Court of Appeal
on 7 May 2014 and an appeal to the Supreme Court of Canada has not yet
been sought.®®

From a Canadian perspective, the case of Munyaneza was historic.
As the trial judge commented: “Trials for crimes against humanity are
extremely rare outside of international criminal tribunals”.®® It was the
first case under the CAHWCA and signalled a return to a more aggressive
stance regarding alleged war criminals found on Canadian territory.®” It
also had an impact on victims of the Rwandan genocide living in Canada,
who had waited for over a decade for justice. Rwandan Jean-Paul
Nyilinkwaya was quoted as saying, following the convictions: “The fact
that he (Munyaneza) was found guilty is a very big boost for the survi-
vors. Everybody there is desperate for justice”.%® Another observer and
genocide survivor, César Gashabizi, commented: “I’m very happy he was
found guilty, 1 want to thank and congratulate Canada. We have been

waiting for this. Nobody comes to Canada to hide”.*°

Moreover, after a difficult debut in prosecuting war criminals, the

Munyaneza conviction acts as an affirmation of the usefulness of the
CAHWCA and sends a strong message to the international community

62 1bid., paras. 588-591. See also BBC, “Canada Jails Rwandan War Criminal”, 29 October
2009.

63 R.v. Muyaneza, see supra note 60.

64 R.v. Munyaneza, 2009, QCCS 4865 (CanLl1), available at http://canlii.ca/t/2b84z; see also
“Canada jails Rwandan War Criminal”, supra note 62.

8 R.v. Munyaneza, 2014 QCCA 906 (CanLlI), available at http://canlii.ca/t/g6vIf.

 R.v. Munyaneza, para. 10, see supra note 60.

67 Fanny Lafontaine, “Canada’s Crimes Against Humanity and War Crimes Act on Trial: An

Analysis of the Munyaneza Case”, in Journal of International Criminal Justice, 2010, vol.
8, no.1, pp. 269 and 270.

6 “Canada Jails Rwandan War Criminal”, see supra note 62.

9 CBC, “Quebec court convicts Munyaneza of war crimes in Rwanda”, 22 May 2009.
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about Canada’s position Vis-a-vis prosecuting human rights violators. As
Professor Bruce Broomhall noted:

The international community has already made great strides

in establishing global standards for prosecuting war crimes,

notably through the creation of the International Criminal

Court [...].

But the ICC focuses on major players, such as presidents and

generals, and they don’t always reach down to the level of

Mr. Munyaneza, who was a local actor in his hometown of

Butare [...].

That’s where courts like those in Canada have to pick up the

slack.”

Anyone who is present in Canada and alleged to have committed

crimes against humanity, genocide, war crimes and other international
criminal acts can be prosecuted in Canada.

This is not to say, however, that Canada is a perfect model of im-
plemented universal jurisdiction over crimes against humanity. The
CAHWTCA is, in many ways, still in its infancy. The Munyaneza prosecu-
tion represents the only prosecution under the CAHWCA since its incep-
tion.”

Moreover, Canada has demonstrated what some would argue is an
over-reliance on administrative remedies, such as removal of suspected
war criminals from the country or immigration policies which block entry
of suspected human rights violators.”? Specifically, the Department of Jus-
tice in collaboration with the Royal Canadian Mounted Police and the Ca-
nadian Board Services Agency created the War Crimes Program in

° lhid.

. A second Rwandan, Jacques Mungwarere, was charged with “an act of genocide” under

the CAHWCA on 7 November 2009. The Royal Canadian Mounted Police alleges that he
committed this act in the western Rwandan city of Kibuye, and that his case is connected
to that of Munyaneza.

2. To date, there has been one citizen revocation case in Canada under section 18 of the Citi-
zenship Act. Branko Rogan, a former reserve police officer at a detention centre in Bileca
in Bosnia-Herzegovina, sought citizenship in Canada in 1994. Mr. Rogan’s citizenship was
revoked after a hearing in which the presiding judge concluded that he knowingly partici-
pated in the inhumane treatment of Muslim prisoner in the detention centre in Bileca. See
Department of Justice, “War Crimes and Crimes Against Humanity — Court Proceedings”,
available at http://www.justice.gc.ca/eng/cj-jp/wc-cdg/succ-real.html.

FICHL Publication Series No. 18 (2014) — page 292


http://www.justice.gc.ca/eng/cj-jp/wc-cdg/succ-real.html

The Responsibility to Protect and to Prosecute: Reflections on the Canadian Experi-
ence and Recommendations for the Proposed Crimes Against Humanity Convention

1998.” While the interdepartmental body represented a significant devel-
opment in Canada’s commitment to ending impunity, it is conceded that
prosecution of suspected war criminal is reserved for only a fraction of
the cases.”* While these measures serve the purpose of keeping war crimi-
nals off Canadian soil, they do very little to serve the broader objectives
of accountability and each State Party’s obligation to prevent and protect
against crimes against humanity. To that extent, the doctrine of R2P con-
tinues to be an ideal, rather than a governing principle, even in a country
like Canada, which figured so prominently in its development.

Therefore, while the CAHWCA is a good illustration of a nation’s
capacity to build legislative infrastructure which promotes R2P, there is
still a need for acknowledgment of R2P in an international treaty to ad-
vance the doctrine as a customary norm around which domestic legisla-
tion addressing crimes against humanity should be shaped. The Proposed
Convention is the vehicle through which the doctrine can gain that needed
momentum.

10.4.1.2. Other Examples of Implemented Universal Jurisdiction over
Crimes Against Humanity

Canada is not alone in its recognition of universal jurisdiction over core
international crimes. Indeed, Germany has been principled and aggressive
in its approach to universal jurisdiction over such crimes. The German
government opted for autonomous implementation of the ICC Statute into
domestic law, implementing two comprehensive laws covering substan-
tive and procedural matters: the Code of Crimes Against International
Law (Volkerstrafgesetzbuch, ‘VStGB’)™ and the ICC Implementation
Act.”® The VStGB provides for unlimited universal jurisdiction and incor-
porates crimes in the ICC Statute into domestic law. Section 6 of the
German Criminal Code provides that “German criminal law shall apply,

3 Royal Canadian Mounted Police, “Eleventh Annual Report: Canada’s Program on Crimes
Against Humanity and War Crimes, 2007-2008”, available at http://www.rcmp-
grc.gc.ca/pubs/we-cg-eng.htm.

" bid.

5 Bundersgesetzblatt, Teil I (2002), p. 2254 (‘BGBL 2002°). The travaux can be found in
Bundesministerium der Justiz, Arbeitsentwurf eines Gesetzes Zur Einfuhrung Des VstGB,
2001; Sascha Rolf Lider, Thomas Vormbaum (eds.), Materialien zum Vélkerstrafgesetz-
buch: Dokumentation des Gesetzgebungsverfahrens, LIT Verlag, 2002.

6 1bid.
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regardless of the law of the place of their commission, to a wide variety of
criminal acts committed abroad, including (1) genocide [...]”."" Further,
section 6(9) of the German Criminal Code allows for the application of
German criminal jurisdiction for acts covered by “an international agree-
ment binding on the Federal Republic of Germany [...] if they are com-
mitted abroad”.”® With the entry into force of the VStGB, the universal
jurisdictional regime for international core crimes within the meaning of
Articles 5 to 8 of the ICC Statute was established.

Several prosecutions have taken place of individuals involved in
crimes committed in the former Yugoslavia in German courts. Novislav
Djaji¢, a member of the Bosnian Serbian army, was convicted in May of
1997 and sentenced to five years imprisonment for aiding and abetting
manslaughter.”® Maksim Sokolovi¢ was sentenced to nine years in prison
for his role in aiding and abetting genocide and grave breaches of the Ge-
neva Conventions, in November 1999.%° Djuradj Kuslji¢ was convicted of
genocide in December 1999, receiving a life sentence,® as did Nicola
Jorgi¢, for genocide and murder, in 1997 8

Other nations have also made impressive in-roads in exercising
universal jurisdiction over those suspected of crimes against humanity,
war crimes and genocide, including the Netherlands, Belgium, Demark
and Spain.®

7 1hid, Section 6, entitled “Acts Abroad against Internationally Protected Legal Interests”.

8 Ibid.

A summary of the trial of Mr. Djajic can be found at http://www.trial-ch.org/en/trial-
watch/profile/db/legal-procedures/novislav_djajic_135.html.

8 A summary of the trial of Mr. Sokolovic can be found at http://www.trial-ch.org/en/trial-
watch/profile/db/facts/sokolovic_maksim_139.html.

81 A summary of the trial of Mr. Djuradj can be found at http://www.trial-ch.org/en/trial-
watch/profile/db/facts/kusljic_djuradj_140.html.

8 A summary of the trial of Mr. Jorgic can be found at http://www.trial-ch.org/en/trial-

watch/profile/db/legal-procedures/nikola_jorgic_283.html.

For a comprehensive discussion of countries’ exercise of universal jurisdiction, see J.

Rikhof, “Fewer Places to Hide: The Impact of Domestic War Crimes Prosecutions on In-

ternational Impunity”, in Criminal Law Forum, 2009, vol. 20, no. 1, pp. 20—28.

83
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This broad concept of universal jurisdiction is based on the notion
that all nations have an obligation to protect fundamental interest through
criminal law for serious international crimes.®

10.4. Harnessing the Potential: Universal Jurisdiction and R2P
Under the Proposed Convention

10.4.1. Universal Jurisdiction Under the Proposed Convention

The need for a convention to directly address prevention and punishment
of crimes against humanity was clearly captured by the Steering Commit-
tee of the Crimes Against Humanity Initiative (‘CAH Initiative’), includ-
ing:
1) that the ICC Statute condemns crimes against humanity
and requires States to put an end to impunity by ensur-
ing their prosecution and punishment, but does not pro-
vide for universally effective inter-state cooperation;
2) that there currently exists no international treaty for in-
ter-state cooperation in the prosecution and punishment
of crimes against humanity; and
3) that crimes against humanity continue to undermine
peace and security and have been a source of untold
suffering and a threat to human civilization.®

While the ICC has made tremendous strides in holding perpetrators
accountable for their crimes, there are clear jurisdictional and admissibil-
ity limitations on the Court. The Court has no police force or prison sys-
tem. The ICC relies on States Parties that have ratified or acceded to the
ICC Statute to adopt legislation enabling co-operation with it. Further-
more, States Parties only have an obligation to arrest and surrender a per-
son to the Court if the Court submits a request to the State to do 0.2 In
keeping with the principle of complementarity, the ICC is the court of last
resort, which carries with it, an expectation that States Parties will estab-

8 Kai Ambos, “Prosecuting Guantanamo in Europe: Can and Shall the Masterminds of the

‘Torture Memos’ be Held Criminally Responsible on the Basis of Universal Jurisdiction?”,
in Case Western Reserve Journal of International Law, 2009, vol. 42, p. 421.

8 Washington University, Declaration on the Need for a Comprehensive Convention on
Crimes Against Humanity, 12 March 2010, Whitney R. Harris World Law Institute Steer-
ing Committee (‘Declaration”) (emphasis added).

8 |bid., Article 89.
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lish courts, criminalize offences, take evidence, effect arrests and surren-
ders and impose penalties for core crimes.®” Therefore, it is imperative to
establish mechanisms to mandate States not only to co-operate with the
ICC, but also devote the necessary resources to undertake investigations
and prosecutions at a domestic level. While establishing legislation, courts
and dedicated staff to investigate and prosecute crimes against humanity
is a costly undertaking, an overall low risk of prosecutions contributes to
the continued commission of crimes against humanity worldwide.
Strengthening inter-State enforcement applicable to these crimes is there-
fore essential.

The potential of the Proposed Convention to provide a strong
framework for both the prosecution of these crimes and the advancement
of R2P is significant. Unquestionably, the use of universal jurisdiction in
the Proposed Convention sets the groundwork for international ac-
ceptance that crimes against humanity are jus cogens crimes giving rise to
a duty to prosecute. Universal jurisdiction refers to jurisdiction estab-
lished over a crime without reference to the place of perpetration, the na-
tionality of the suspect or the victim or any other recognized linking point
between the crime and the prosecuting State.® The basis for universal ju-
risdiction is rooted in the notion that every State has an interest in prose-
cuting crimes which shock the conscience of humanity:

The alleged crime is an attack on the fundamental values of
the international community as a whole (i.e., a violation of
jus cogens or a species of law that is very close to that genus
however described, such as erga omnes obligations), so that
the crime is a matter of universal concern, considered as
such by the international community as a whole, and that
every State in the world has an interest in prosecuting the
perpetrator.&

The suggestion that universal jurisdiction be incorporated into the

Proposed Convention garnered support among experts in the field, with
consensus at a meeting in May 2014 that the Proposed Convention should

87 Ibid., Article 88.
8 Henry J. Steiner, Philip Alston and Ryan Goodman, International Human Rights in Con-
text: Law, Politics, Morals, Oxford University Press, 2007, p. 1161.

8 YEE Siehno, “Universal Jurisdiction: Concept, Logic, and Reality”, in Chinese Journal of
International Law, 2011, vol.10, no. 3, p. 505.
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provide the widest possible scope of jurisdiction.®® Specifically, it was
suggested that the Proposed Convention should require States to take
measures to exercise universal jurisdiction.®* A review of the relevant sec-
tions of the Proposed Convention reflects this firm commitment to univer-
sal jurisdiction.

The preambular language of the Proposed Convention alludes to
the concept of universal jurisdiction:
Recalling that it is the duty of every State to exercise its
criminal jurisdiction over those responsible for international
crimes, including crimes against humanity,
Recalling the contributions made by the statutes and juris-
prudence of international, national and other tribunals estab-
lished pursuant to an international legal instrument, to the af-
firmation and development of the prevention and punishment
of crimes against humanity,
Recalling that crimes against humanity constitutes crimes
under international law, which may give rise to the responsi-
bility of States for internationally wrongful acts [...].%?
Similarly, Article 2 of the Proposed Convention suggests a broad
obligation on States to “investigate, prosecute, and punish those responsi-

ble for such crimes”.*

Article 9 of the Proposed Convention captures the traditional aut
dedere aut judicare principle, creating the general obligation of States
Parties to either take action to prosecute suspected perpetrators, or extra-
dite to another State Party, the ICC or another international criminal tri-
bunal whose jurisdiction it has recognized.**

Article 10, covering the obligation of States Parties to establish
competence to exercise jurisdiction over persons alleged to be responsible
for crimes against humanity, defines the jurisdiction on traditional bases:
(@) the place where the crime occurred, or the territoriality principle, (b)

9 Leila Sadat and Douglas Pivnichny, “Fulfilling the Dictates of Public Conscience: Moving

Forward with a Convention on Crimes Against Humanity”, 2014, available at
http://law.wustl.edu/harris/documents/Final-CAHGenevaReport-071714.pdf.

% 1bid., p. 19.

92 Proposed Convention, Preamble, see supra note 8.
9 |bid., Article 2.

9 |bid., Article 9.
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the nationality of the offender, or the nationality principle, and (c) the na-
tionality of the victim, or the passive personality principle.®® But im-
portantly, Article 10(3) also incorporates broad language of universal ju-
risdiction mandating States Parties to take measures to establish compe-
tence to exercise jurisdiction over crimes against humanity over alleged
offenders present in any territory under its jurisdiction.

The broad jurisdictional reach of the Proposed Convention is under-
scored by Article 8 which sets out implementation responsibilities as fol-
lows:

Each State Party shall enact necessary legislation and other
measure as required by its Constitution or legal system to
give effect to the provisions of the present Convention and,
in particular, to take effective legislative, administrative, ju-
dicial and other measures in accordance with the Charter of
the United Nations to prevent and punish the commission of
crimes against humanity in any territory under its jurisdiction
or control.%

In this sense, the Proposed Convention adopts similar language to
that seen in Article 8 of the CAHWCA which gives authority for Canadi-
an courts to prosecute anyone suspected of crimes against humanity when
they set foot on Canadian soil, even if that person is not a Canadian na-
tional, the crimes were not committed on Canada soil, and the victims of
the crime are not Canadians.

Universal jurisdiction meets a number of key objectives of the Pro-
posed Convention, in particular, the recognition of the seriousness of
crimes against humanity and the responsibility of States Parties to take
action to prosecute and supports the ‘no safe haven’ mandate against
those who have committed crimes against humanity.

% 1lhid., Article 10; see also Steiner et al., 2007, see supra note 88.
% Proposed Convention, Article 8, see supra note 8.
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10.4.2. Advancing the Doctrine of R2P through the Proposed Conven-
tion

10.4.2.1 More Explicit References to R2P Are Necessary

Where there remains room for expansion is in the Proposed Convention’s
treatment of R2P. The members of the CAH Initiative expressed aware-
ness of the importance of R2P to the Proposed Convention:
The Initiative’s goal of ending impunity for those who com-
mit crimes against humanity is also linked to the further de-
velopment of the Responsibility to Protect doctrine. Under
international law, States must not commit certain of the most
serious international crimes and may have a duty to prose-
cute those responsible for their commission. The emerging
Responsibility to Protect principle may also require States to
affirmatively intervene to protect vulnerable populations
from nascent or continuing international crimes under certain
circumstances. A necessary condition precedent to the invo-
cation of the Responsibility to Protect is a clear definition of
the event which triggers that responsibility. A comprehen-
sive crimes against humanity convention could reinforce the
normative obligation not to commit crimes against humanity,
as well as emphasize the duty of States to prevent the com-
mission of atrocity crimes.®’

The Proposed Convention is an opportunity to develop the R2P
doctrine and create a binding legal obligation on States Parties, under the
Proposed Convention, to take steps to implement the principle through
prosecuting those alleged to have committed crimes against humanity.

To do so however, requires direct language in the Proposed Con-
vention about the responsibility to protect and the link between prosecu-
tion and achieving the R2P mandate. There are several important ways in
which the Proposed Convention could re-enforce R2P principles and ele-
vate the doctrine to a binding legal obligation. First, the preambular lan-
guage, while not forming part of the binding terms of the Proposed Con-
vention, accomplishes an important function of dismissing some of the
misconceptions about the concept of R2P — specifically, that it is just po-
litical rhetoric or limited to military intervention.

9 Declaration, para. 9, see supra note 85.
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The Preamble could be expanded to include specific recognition of
the deterrent effect that effective prosecution and/or extradition has on the
advancement of R2P. The proposed language might read as follows:

Recognizing that one of the most effective ways to promote
the responsibility to prevent crimes against humanity is to
demonstrate, through domestic legislative, administrative
and judicial measures that those who commit crimes against
humanity will be prosecuted and/or extradited without delay
[...]

Further, there should be language which reminds States Parties that
a failure to act expeditiously to prosecute or extradite suspected war crim-
inals is a breach not only of each State Party’s obligations under the Pro-
posed Convention to prosecute or extradite, but a breach of the customary
norm recognizing a duty to protect and prevent, sending a clear message
that R2P is not an ideal, but a duty and a positive obligation under the
Proposed Convention. The language might read as follows:

Aware that, by failing to prosecute and/or extradite those
who commit crimes against humanity, the State Party is in
breach of its obligation to punish and prevent crimes against
humanity [...].

Connecting the duty to prosecute or extradite with R2P is an im-
portant way in which the Proposed Convention can solidify R2P as an
essential part of the Proposed Convention’s mandate.

Moreover, Article 8 which enumerates obligations of States Parties
should make specific reference to the responsibility to protect doctrine
and mandate that each State Party endeavour to take measures, in accord-
ance with its domestic legal system, to offer protection to vulnerable pop-
ulations. The language might include:

Protection

Recognizing the binding legal obligation on States Parties to
protect vulnerable populations, each State Party shall en-
deavour, in accordance with its domestic legal system and
the responsibility to protect principle, to implement strate-
gies to protect vulnerable groups from nascent or continuing
international crimes, including but not limited to affirmative
intervention and prosecuting those responsible for the com-
mission of crimes against humanity.
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Finally, Article 10 ought to specifically recognize R2P and be mod-
ified by adding to the beginning of subsection (2), “In recognition of each
State Party’s obligation to protect vulnerable populations and prevent
crimes against humanity [...]”. Linking R2P to the State Party’s obligation
to enact measures to establish competence and jurisdiction creates a
meaningful and logical connection between the doctrine and prosecutions.

10.4.2.2 Greater Reporting and Accountability Measures Related
to Prosecutions and Extraditions

Article 9 of the Proposed Convention should include an additional para-
graph setting out a requirement that all States Parties report to the pro-
posed Committee established pursuant to the Proposed Convention (‘the
Committee”) under Article 19(b). Specifically, the Committee is entrust-
ed, through subparagraph 8 of Article 19(b) to collect information about
the plans and practices of States Parties to implement the Proposed Con-
vention and specifies a requirement that States Parties provide data re-
garding “the number of allegations, investigations, prosecutions, convic-
tions, extraditions and mutual legal assistance”.® This section might be
expanded to include a reporting requirement on States Parties to provide a
timeline for dealing with outstanding suspects, including a strategic plan
for dealing with suspected perpetrators known to be in the country, but
against whom action has not yet been taken.

10.5. Conclusion

Canada’s efforts to criminalize core international crimes, coupled with its
role in pioneering general international acceptance of R2P, provides very
helpful reference points for thinking about how the Proposed Convention
could be strengthened to more directly highlight the obligation to prose-
cute and explicitly link it to R2P.

The current understanding of R2P is misconstrued as pertaining
mainly to military or humanitarian interventions. Numerous scholars have
observed that prosecutions play an invaluable role in promoting human

% Proposed Convention, Article 19(b), subparagraph 8(c), see supra note 8.
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rights by promoting respect for the courts and ensuring that war criminals
are brought to justice.*

The crucial aspect of implementation of the Proposed Convention
will be the actual enforcement: investigations, prosecutions and convic-
tions. The principle of complementarity depends on strong national courts
as the forum of first resort.!® By linking the duty to prosecute with the
responsibility to protect, the Proposed Convention has the capacity to
push the doctrine of R2P from an ideal to a more binding legal obligation.
Explicit universal jurisdiction and an acceptance of R2P as a legal obliga-
tion in the Proposed Convention are fundamental components of galvaniz-
ing States to act when faced with individuals who have committed the
worst crimes imaginable.

9 The National Post, “Issuing an Arrest Warrant is One Thing, Enforcing It is Another”, 10
March 2009.

10 Jann Kleffner, “The Impact of Complementarity on National Implementation of Substan-

tive International Criminal Law”, in Journal of International Criminal Justice, 2003, vol.
1,no.1, pp. 86 and 112.
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U.S. Role in the Prevention and Prosecution of
and Response to Crimes Against Humanity

Mary Kate Whalen”

How we as a country treat suspected perpetrators of serious
human rights abuses in the United States sends an important
message to the world about our commitment to human rights
and the rule of law.!

11.1. Introduction

In the aftermath of World War I, the international community rallied to
implement international law structures to prevent and punish genocide,
war crimes and atrocities against civilian populations through enactment
of international conventions such as the Convention on the Prevention and
Punishment of the Crime of Genocide (‘Genocide Convention’)? and the
four Geneva Conventions®. Over the past 20 years, international tribunals

Mary Kate Whalen received her juris doctor from Suffolk University Law School and a
Masters of Law with a National Security Law certificate from Georgetown University Law
School. She has practiced in both the private and public sectors in the United States includ-
ing the Department of Homeland Security, Transportation Security Administration, and
Drug Enforcement Administration. The positions set forth in this chapter are those of the
author in her personal capacity and do not necessarily represent official positions of the
U.S. government. All Internet references were last accessed on 4 October 2014.

1 Richard Durbin, U.S. Senator, Chairman, Subcommittee on Human Rights and the Law of
the U.S. Senate Judiciary Committee, “No Safe Haven: Accountability for Human Rights
Violators in the United States”, Hearing before the Subcommittee on Human Rights and
the Law of the Committee on the Judiciary, United States Senate, 110" Cong., 1% Sess.,
Serial No. J-110-63, 14 November 2007 (‘No Safe Haven Part I’), Opening Statement of
Hon. Richard J. Durbin, A U.S. Senator from the State of Illinois.

2 U.N. General Assembly, Prevention and Punishment of the Crime of Genocide, 9 Decem-
ber 1948, A/RES/260, in UNTS, vol. 78, p. 277, 12 January 1951.

3 Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in
Armed Forces in the Field of 12 August 1949; Geneva Convention for the Amelioration of
the Conditions of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea of
12 August 1949; Geneva Convention Relative to the Treatment of Prisoners of War of 12
August 1949; Geneva Convention Relative to the Protection of Civilian Persons in Time of
War of 12 August 1949.
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and special courts have been established for Rwanda, the former Yugo-
slavia, Liberia and Sierra Leone, among others, to prosecute individuals
and government leadership for commission of atrocity crimes. Despite
these efforts, incidents of crimes against humanity and other atrocities
continue to emerge and often continue unabated in regions such as Darfur,
Kenya, Gaza, Sri Lanka, Myanmar, and the Democratic Republic of the
Congo.

Political uprisings such as the Arab Spring, and resulting civil wars
by factions battling for leadership or leadership vacuums have resulted in
increased incidents of human rights violations in countries like Libya,
Syria, Irag and Yemen — countries with governments either unwilling or
unable to prevent attacks against their civilian populations in general or
specific groups within the general population. The atrocities committed
within these regions do not all fall within the current international legal
framework for prosecutions for perpetrators of such crimes or for gov-
ernment officials establishing policies promoting or supporting such
crimes. Most recently, atrocities are being committed by transnational ter-
rorist organizations, including the Islamic State of Iraq and the Levant
(‘ISIL")* in Syria and Iraq and Boko Haram in Nigeria.

In August 2010, the Crimes Against Humanity Initiative, a non-
governmental initiative comprised of a number of senior experts on inter-
national criminal law conducting a study of international law regarding
crimes against humanity and drafting a multilateral treaty prohibiting such
crimes, unveiled a draft proposed convention.® The Proposed International
Convention on the Prevention and Punishment of Crimes Against Human-
ity (‘Proposed Convention’)°would establish a legal framework for pros-
ecution of perpetrators of crimes against humanity as defined under Arti-
cle 7 of the Rome Statute of the International Criminal Court (‘ICC Stat-
ute’).’

4 Also referred to as the Islamic States of Iraq and Syria or ISIS; see, e.g., Washington Post,

Ishaan Tharoor, “ISIS or ISIL? The debate over what to call Iraq’s terror group”, 18 June

2014.

Washington University Law, “Work Begins on Specialized Convention no Crimes Against

Humanity”, available at http://law.wustl.edu/news/pages.aspx?id=7194.

6  The Proposed International Convention on the Prevention and Punishment of Crimes
Against Humanity, Washington University Law, Whitney R. Harris World Law Institute,
Crimes Against Humanity Initiative, see Annex 1.

7 Rome Statute of the International Criminal Court, U.N. Doc. A/CONF.183/9, adopted 17
July 1998.
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In a recent report on the status of the Proposed Convention, the
Crimes Against Humanity Initiative noted that the U.S. government had
not taken a position on a treaty governing crimes against humanity. The
report further noted that the U.S. government “is largely unaware of the
work of the initiative and the call for the conclusion and adoption of a
new international treaty to prevent and punish the commission of crimes

against humanity”.8

On 18 July 2014, the U.N. International Law Commission voted to
add the drafting of a treaty to address crimes against humanity to its active
agenda.® In its report to the U.N. General Assembly, the International Law
Commission directed Member States to report on the following by 30
January 2015:

(@) whether the State’s national law at present expressly criminalizes
“crimes against humanity” as such and, if so:

(b) the text of the relevant criminal statute(s);

(c) under what conditions the State is capable of exercising jurisdic-
tion over an alleged offender for the commission of a crime
against humanity (e.g. when the offense occurs within its territory
or when the offense is by its national or resident); and

(d) decisions of the State’s national courts that have adjudicated
crimes against humanity.°

The United States does not yet have a domestic law expressly crim-
inalizing ‘crimes against humanity’ as defined under Article 7 of the ICC
Statute or as contemplated under the Proposed Convention. U.S. federal
law, however, provides several options for prosecution of persons sus-
pected of human rights crimes, including underlying offenses in the inter-
national law definition of ‘crimes against humanity’. This chapter ex-

8  Leila Nadya Sadat, A Comprehensive History of the Proposed International Convention on
the Prevention and Punishment of Crimes Against Humanity, 2010, Washington Universi-
ty Law, Whitney R. Harris World Law Institute, Crimes Against Humanity Initiative, p.
39, available at http://law.wustl.edu/harris/cah/docs/EnglishTreatyFinal.pdf.

®  Washington University Law, “UN International Law Commission to Elaborate New Glob-
al Convention on Crimes Against Humanity Following Experts Meeting in Geneva”,
available at http://law.wustl.edu/news/pages.aspx?id=10225.

10 Report of the International Law Commission, 66th Session, 5 May-6 June and 7 July-8
August 2014, General Assembly Official Records, 69th Session, Supplement No. 10,
AJ69/10, Chapter IllI, p. 9, para. 34.
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plores the status of U.S. laws and legislative efforts regarding the preven-
tion and punishment of and response to atrocity crimes, as well as the lim-
itations under current U.S. law.

11.2. Proposed Convention and ICC Statute Provisions

The Proposed Convention adopts the definition of ‘crimes against human-
ity’ set forth under Article 7 of the ICC Statute, defining the offense to
mean:
any of the following acts when committed as a part of a
widespread or systematic attack directed against any civilian
population, with knowledge of the attack:
(@) Murder;
(b) Extermination;
(c) Enslavement;
(d) Deportation or forcible transfer of population;

(e) Imprisonment or other severe deprivation of
physical liberty in violation of fundamental rules of
international law;

(f) Torture;

(9) Rape, sexual slavery, enforced prostitution, forced
pregnancy, enforced sterilization, or any other form
of sexual violence of comparable gravity;

(h) Persecution against any identifiable group or
collectivity on political, racial, national, ethnic,
cultural, religious, gender or other grounds that are
universally recognized as impermissible under
international law;

(i) Enforced disappearance of persons;

(J) The crime of apartheid; or

(k) Other inhumane acts of similar character
intentionally causing great suffering or serious
injury to body or physical health.

The Proposed Convention, as currently drafted, would extend juris-
diction for prosecution of crimes against humanity beyond the ICC States
Parties and the limits of the ICC or international criminal tribunals to pro-
vide universal jurisdiction (although not mandatory) for this offense, by
allowing any State Party to capture and prosecute a perpetrator of crimes
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against humanity regardless of the geographic location of the crimes or
the nationality of the perpetrator or victim.!! Further, the Proposed Con-
vention would eliminate immunities from prosecution traditionally avail-
able for heads of State and other government officials.*2

The Proposed Convention would abolish statutes of limitation on
prosecution of crimes against humanity.'® In addition, it would not allow
States Parties to ratify the Convention contingent upon any reservation.**

11.3. U.S. Legislative Efforts Regarding Human Rights Violations

The United States has long supported international efforts to establish
necessary legal frameworks for the prevention and punishment of human
rights violations. The United States, along with its allies, established In-
ternational Military Tribunals at Nuremberg and Tokyo after World War
Il to prosecute perpetrators of war crimes, crimes against humanity and
crimes against the peace.™ The United States continues to support interna-
tional tribunals established to address the commission of genocide, crimes
against humanity and other human rights violations in places such as the
former Yugoslavia, Rwanda, and Sierra Leone.

The United States, however, does not have domestic legislation that
expressly criminalizes the commission of ‘crimes against humanity’, as
that term is defined under the ICC Statute and the Proposed Convention.
U.S. legislators have attempted to implement federal legislation. Although
legislative efforts pertaining to a specific statute for crimes against hu-
manity have not been successful, the United States has established or ex-

11 See supra note 6, Article 10(3) of the Proposed Convention states:

Each State Party shall likewise take such measures as may be
necessary to establish its competence to exercise jurisdiction over the
offense of crimes against humanity when the alleged offender is
present in any territory under its jurisdiction, unless it extradites or
surrenders him or her to another State in accordance with its
international obligations or surrenders him or her to an international
criminal tribunal whose jurisdiction it has recognized.

12 1bid., Article 6 and Explanatory Notes.
13 1hid., Article 7 and Explanatory Notes.
14 1bid., Article 23.

15 U.S. Department of State, Office of the Historian, “Milestones: 1945-1952”, available at
https://history.state.gov/milestones/1945-1952/nuremberg.
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panded jurisdiction pertaining to the prosecution of perpetrators of certain
human rights law violations.

11.3.1. Subcommittee on Human Rights and the Law Hearings Lead-
ing to Legislations

The first decade of the 21st century saw significant U.S. legislative activi-
ty regarding domestic human rights law. In January 2007, the U.S. Senate
Committee on the Judiciary formed a new subcommittee, Human Rights
and the Law (‘Human Rights Subcommittee’), charged with congressional
oversight of U.S. enforcement and implementation of human rights
laws.'® From 2007 through 2009, the Human Rights Subcommittee held a
series of hearings regarding U.S. human rights policy and laws.’

Several of these hearings illuminated the lack of jurisdiction for
U.S. prosecution of crimes against humanity. In particular, during the No-
vember 2007 hearing on the enforcement of human rights laws in the
United States (‘No Safe Haven: Accountability for Human Rights Viola-
tors in the United States’), panellists from the U.S. Department of Justice
and Immigration and Customs Enforcement, and U.S. Department of
Homeland Security were questioned regarding the limitations on their re-
spective agencies to prosecute foreign nationals suspected of committing
atrocity crimes when the suspects were located within the United States.*
To the extent U.S. law criminalized certain international human rights law
violations, such as genocide, the jurisdiction of U.S. courts was limited to
prosecution of U.S. citizens, nationals, and lawful permanent residents
(collectively referred to hereinafter as ‘U.S. persons’) or to actions com-
mitted on U.S. territories or against U.S. persons. U.S. law at that time did

16 The Subcommittee on Human Rights and the Law was created by Patrick Leahy, Chair-
man of the Senate Judiciary Committee in 2007, available at www.judiciary.senate.
gov/about/chairman. The Subcommittee was subsequently subsumed into the current Sub-
committee on the Constitution, Civil Rights and Human Rights, see Subcommittee on The
Constitution, Civil Rights and Human Rights, available at www.judiciary.senate.gov/
about/subcommittees.

17 See, e.g., “Genocide and the Rule of Law”; S. Hrg. 110-46, Serial No. J-110-9, 5 February
2007; “Legal Options to stop Human Trafficking”, S. Hrg. 110-42, Serial No. J.110-24, 26
March 2007; “Casualties of War: Child Soldiers and the Law”, S. Hrg. 110-176, Serial No.
J-110-29, 24 April 2007; No Safe Haven Part I, see supra note 1; “From Nuremberg to
Darfur: Accountability for Crimes Against Humanity”, S. Hrg 110-786, Serial No. J 110-
102, 24 June 2008.

18 1bid., No Safe Haven Part I, Transcript, p. 13.

FICHL Publication Series No. 18 (2014) — page 308


http://www.judiciary.senate.gov/%20about/subcommittees
http://www.judiciary.senate.gov/%20about/subcommittees

U.S. Role in the Prevention and Prosecution of
and Response to Crimes Against Humanity

not allow for the prosecution of perpetrators of atrocities committed out-
side the U.S. or against non-U.S. persons, even when the perpetrator was
located in the United States.

The Subcommittee members were particularly concerned that such
limitations in U.S. law not only restricted the United States from holding
perpetrators of atrocity crimes accountable, but, more importantly, such
loopholes promoted the United States as a safe haven for the perpetrators
of such crimes. The Subcommittee members and a number of panellists
pointed to the case of Marko Boski¢, a Bosnian national who was able to
obtain lawful immigration status — first as a refugee and subsequently as a
lawful permanent resident — in the United States, despite his involvement
in the 1995 Srebrenica massacre in Bosnia.'® Chairman Durbin of the
Subcommittee questioned:

Why is it that the only thing we could find to charge this
man with was visa fraud. It is reiminiscent of convictions of
Al Capone for tax fraud. It sounds to me like we were
searching for anything to find him guilty of instead of the
obvious. [...] Boskic admitted to killing many Bosnian
civilians in Srebrenica. Under current law, is it possible to
prosecute Boskic for these crimes in the United States?

The U.S. Department of Justice stated:

If there were no American victims or [the crimes] were not
perpetrated by a U.S. national, sitting here today, it is
difficult to come up with a potential charge that we could
charge him with.?

The Subcommittee’s concern was echoed by Senator Benjamin
Cardin, who noted:

I hope that we can work together to figure out how we can
come up with the strongest possible laws in this country,
consistent with our international obligations, to make it clear
that the United States will not only [...] prevent a safe haven
for those who have committed human rights violations, but
will hold accountable indivdiuals who are under our control,

19 See U.S. v. Boskic, 549 F. 3d 69, 71, U.S. Court of Appeals for the First Circuit 2008 (af-
firming district court conviction for making false statements on his applications for refugee
status and permanent residency in the United States).

20 Sigal P. Mandelker, Deputy Assistant Attorney General, Criminal Division, U.S. Depart-
ment of Justice, No Safe Haven Part I, Transcript, p. 13, see supra note 1.
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[...] who have violated international norms, committed war
crimes, genocide and other types of human rights violations.
| wanted to make sure that the point is clear in our record
that it is not just departing these individuals or taking away
their naturalized citizenship. It is holding them accountable
for the violations of human rights.?!

In his written statement for the record, David Scheffer, former U.S.

War Crimes Ambassador to the United Nations, expressly recommended,
inter alia, that the United States amend the domestic law to address
crimes against humanity:

Filling the gaps in American law pertaining to atrocity
crimes would demonstrate that the United States has the
confidence to reject impunity for such crimes and to hold its
own nationals to account as well as foreign nationals over
whom U.S. courts should be exercising personal jurisdiction.
The United States would no longer be a safe haven in reality
or as potential destination for untold numbers of perpetrators
of atrocity crimes. Amending and thus modernizing [the U.S.
Criminal Code] in the manner proposed in this testimony
would signal the end to exceptionalism in atrocity crimes
and place the United States on equal footing with many of its
allies which have already recast their criminal law to reflect
the reality of international criminal and humanitarian law in
our own time.?

These hearings directly resulted in significant changes in U.S. laws

pertaining to human rights through bipartisan legislation including the
Genocide Accountability Act of 2007, the Child Soldiers Accountability
Act of 2008,%* and the William Wilberforce Trafficking Victim Protection
Reauthorization Act of 2008, which, among other things, closed loopholes
in U.S. law by vesting federal courts with jurisdiction to prosecute indi-

21
22

23
24

Ibid., p. 17.

Ibid., Written Testimony, p. 31, David Scheffer, “Gaps in U.S. Law Pertaining to Atrocity
Crimes”; also Transcript, p. 20 (Recommending, inter alia, that the United States “amend
the Federal criminal code so that it enables federal criminal courts to more effectively and
unambiguously prosecute crimes against humanity and war crimes that are already codi-
fied in the statutes of the international and hybrid criminal tribunals and are defined as part
of customary international law”).

Pub. L. 110-150, 121 Stat. 1821, 10 December 2007.

Pub. L. 113-340, 3 October 2008.
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viduals found within the United States for activities occurring outside of
the United States.

In 2008, based on testimony obtained from the prior human rights
hearings, the Human Rights Subcommittee convened the first congres-
sional hearing specifically directed towards U.S. law and policy on crimes
against humanity.® As noted by the Subcommittee Chairman:

By signalling to perpetrators of genocide that they will not
find a safe haven in the United States, the Genocide
Accountability Ac moved us a little closer to fulfilling our
pledge of “never again”. We should take the next step and
make sure that those who commit crimes against humanity
cannot escape accountability in America, but we must go
further and ensure the perpetrators of crimes against
humanity cannot escape accountability anywhere in the
world.?®

Testimony presented at the hearings included examples of persons
who obtained safe haven in the United States despite having committed
atrocities. Of particular note was the case of Pol Pot, leader of the Khmer
Rouge who became available for prosecution in 1997 when his military
forces turned on him.?” As noted by the witness,

the U.S. government wanted to bring him to justice and
discovered that our own law didn’t make it possible to
prosecute him here. The administration at that time tried

desperately to find another government that would prosecute
Pol Pot and was unable to do so before he died a year later.?®

11.3.2. Draft Crimes Against Humanity Act of 2009

On 24 June 2009, Senator Richard Durbin introduced to the Senate Judi-
ciary Committee legislation entitled ‘[A] bill to penalize crimes against

%5 “From Nuremberg to Darfur: Accountability for Crimes Against Humanity”, Senate Hear-

ing 110-786, Hearing before the Subcommittee on Human Rights and the Law of the
Committee on the Judiciary, United States Senate, One Hundred Tenth Congress, Second
Session, 24 June 2008.

% 1hid., Opening Statement of Hon. Richard J. Durbin, A U.S. Senator from Illinois, Tran-
script, p. 4.

27 Ibid., Questioning of Professor Diane Orentlicher, Washington College of Law, American
University, Washington, District of Columbia, Transcript, pp. 16-17.

2 |bid., p. 17.

FICHL Publication Series No. 18 (2014) — page 311



On the Proposed Crimes Against Humanity Convention

humanity and for other purposes’. The bill, referred to as the ‘Crimes
Against Humanity Act of 2009 (‘2009 Act’),? proposed to amend the
U.S. Federal Criminal Code® to establish a new Chapter 25A ‘Crimes
Against Humanity’ for consideration by the U.S. Senate. At that time, the
Subcommittee had recently successfully navigated the Genocide Ac-
countability Act of 2007 and the Child Soldier’s Accountability Act of
2008 through bipartisan congressional approval and enactment into law.
The 2009 Act however did not gain momentum and was not introduced to
the full Senate for approval. The provisions of the proposed legislation
remain instructive as to potential U.S. direction for future legislation.

The 2009 Act proposed to establish a federal criminal offense mak-
ing it unlawful for “any person to commit or engage in, as a part of a
widespread and systemic attack directed against any civilian population,
and with knowledge of the attack”, a listing of crimes mirroring, with
some exceptions, the activities enumerated under the definition of ‘crimes
against humanity’ set forth in the ICC Statute.! Accordingly the defini-
tional language in the 2009 Act also would have generally tracked the
language of the Proposed Convention, subject to the exceptions noted be-
low. The 2009 Act proposed criminal penalties of a fine and/or up to 20
years imprisonment for any person convicted of committing one of the
enumerated offenses directly or found to have attempted or conspired to
commit such offenses.®? For offenses resulting in the death of an individu-
al would have been subject to imprisonment for any number of years in-
cluding a life sentence.®®

11.3.2.1. The 2009 Act: Departures from the ‘Crimes Against Human-
ity’ Definition in the ICC Statute and Proposed Convention

The 2009 Act differed from the ICC Statute’s definition of ‘crimes against
humanity’ in several aspects. First, where the ICC Statute defines crimes
against humanity as pertaining to activities committed “as part of a wide-
spread or systematic attack directed against any civilian population”,®* the

29 Senate (S.) 1346, 111™ Congress, 1% Sess., 24 June 2009, Congressional Record Vol. 155,
No. 96, pp. S7011-S7012.

30 Title 18 U.S.C. Parts I-V ‘Crimes and Criminal Procedure’.
81 S, 1346, § 519(a); ICC Statute, Article 7, see supra note 7.
2 3. 1346, § 519(h).

3 1bid.

3 |CC Statute, Article 7, see supra note 7 (emphasis added).
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2009 Act would have required a finding that the alleged activities were
committed “as part of a widespread and systematic attack”.® By requiring
a finding of both factors as a basis for prosecution, the 2009 Act would
have set a higher standard than exists under the ICC Statute or as contem-
plated under the Proposed Convention.

Second, although Article 7 of the ICC Statute includes the crime of
“enforced disappearance”, the 2009 Act did not prohibit or define “en-
forced disappearance of persons”. Instead, the 2009 Act listed “arbitrary
detention” as an underlying offense, defined to mean:

imprisonment or other severe deprivation of physical liberty
except on such grounds and in accordance with such proce-
dure as are established by the law of the jurisdiction where
such imprisonment or other severe deprivation of physical
liberty took place.3®

The 2009 Act also limited the definition of “attack directed against
any civilian population” to mean “a course of conduct in which a civilian
population is a primary rather than an incidental target”. Although there is
no narrative in the congressional record discussing or debating the specif-
ic provisions of the 2009 Act, it is likely that the failure to include “en-
forced disappearance” as an enumerated offense, the limitation on the def-
inition of “arbitrary detention”, and the qualification regarding actions
against civilian populations were intended to safeguard U.S. military and
civilian government personnel involved in U.S. counterterrorism activities
following the 11 September 2001 attacks, U.S. war time efforts in Iraq
and Afghanistan during this period, and in particular the detention at the
U.S. Naval Station in Guantanamo Bay and other international detention
facilities of persons suspected of terrorist activities or support of same
against the United States.

11.3.2.2. The 2009 Act: Broad Jurisdiction

The 2009 Act would have provided U.S. prosecutors with relatively broad
jurisdictional authority. Jurisdiction for most federal crimes is limited to
offenses committed by U.S. citizens, nationals or lawful permanent resi-
dents for offenses committed against U.S. persons or property. The 2009
Act, however, would have authorized jurisdiction not only over any U.S.

3 S, 1346, § 519(a) (emphasis added).
% Ibid., § 519(e)(1).
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citizen, national or lawful permanent resident, but also over an alleged
offender who was a stateless person with habitual residence in the United
States; persons simply present in the United States regardless of their na-
tionality.3” The 2009 Act also provided jurisdiction for offenses commit-
ted wholly or partially within the United States.®® Thus, enactment of the
Act would have permitted the United States to prosecute suspected perpe-
trators of crimes against humanity when the suspects were present in the
United States regardless of nationality or residence and notwithstanding
the geographic location of the crimes as long as the suspect was present in
the United States at the time of arrest and prosecution or, regardless of
presence at time of arrest, had committed the alleged offenses wholly or
partially within the United States. The 2009 Act can be said to have pre-
scribed universal jurisdiction for crimes against humanity as the Proposed
Convention would require.

11.3.2.3. Other Aspects Compared with the Proposed Convention

The 2009 Act was silent on, and thus did not expressly authorize, prose-
cution of military or civilian officials with command authority and re-
sponsibility.®® The 2009 Act also did not seek to eliminate immunities or
exceptions for heads of State or other officials.*

The 2009 Act, however, would have been consistent with the prohi-
bition against statutes of limitation set forth under Article 7 of the Pro-
posed Convention. Under U.S. federal criminal law, prosecutors must file
an indictment to prosecute individuals for non-capital federal crimes no
less than five years from the date of the commission of the offense.** The
2009 Act would have removed such a time limitation pertaining to the
criminal prosecution of offenses defined under the Act.*?

87 S. 1346, 8§ 519(c).

3 |bid.

3 Proposed Convention, Article 5, see supra note 6.
40 Ipbid., Article 6.

41 Title 18 U.S.C. § 3282.

42 S, 1346, § 519 (d).
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11.3.3. Draft Crimes Against Humanity Act of 2010

As noted above, the 2009 Act died in Senate Subcommittee. In July 2010,
an amended bill was introduced as a substitute for the 2009 Act.** The
‘Crimes Against Humanity Act of 2010’ (‘2010 Act’) ** was introduced to
the U.S. Senate on 21 July 2010, with no narrative or discussion set forth
in written record. The 2010 Act also died in Committee. To date, there is
no congressional record reflecting any further official activity regarding
the 2010 Act or any further proposed domestic legislation to criminalize
crimes against humanity. The changes to the language of the 2009 bill,
however, are informative as to the United States’ potential legislative ef-
forts regarding crimes against humanity in the future.

The 2010 Act struck the language in the 2009 Act pertaining to “ar-
bitrary detention” in its entirety. Further, the 2010 Act provided that the
Act would not have criminalized activities conducted pursuant to the laws
of war.* These provisions no doubt were due to concerns that U.S. mili-
tary personnel or other U.S. government officials could be held liable un-
der that language as a result of U.S. policies of detaining suspects in U.S.
military prisons — either in Guantanamo Bay, Baghram Air Base in Iraq,
or through the U.S. use of secret CIA detention facilities abroad.

In addition, the 2010 Act if enacted, would have had a more limited
jurisdictional reach than the 2009 Act. The 2010 legislation expressly lim-
ited the jurisdiction of federal courts to U.S. nationals, resident aliens, and
stateless persons who habitually reside in the United States; and struck
language authorizing the jurisdiction over non-U.S. persons merely pre-
sent in the United States. The 2010 provisions thus would not have au-
thorized the United States to prosecute a foreign national present in the
United States for crimes committed outside of the United States and there-
fore would not have served to discourage perpetrators of crimes against
humanity from seeking refuge in the U.S. due to safe havens found in
gaps in U.S. criminal laws.

The 2010 Act also sought to limit prosecution unless the U.S. At-
torney General certified in writing, after consultation with the Secretary of

43 S, 1346RS (Reported in Senate), 111" Congress, 2d Sess., 21 July 2010, Congressional
Record Vol. 156, N0.108, p. S6078.

44 A copy of the text of the 2010 Act is available at https://www.govtrack.us/congress/
bills/111/s1346/text.

4 Ibid.
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State and Secretary of Homeland Security that no foreign jurisdiction was
prepared to prosecute the suspects for the conduct forming the basis of the
offense; and that prosecution by the United States “is in the public interest
and necessary to secure substantial justice”. Further, once these factors
were met, prosecution would only be authorized if the Secretaries of State
and Homeland Security and the Director of National Intelligence did not
object to such prosecution.*®

The 2010 Act maintained the 2009 Act’s language requiring com-
mission of covered offenses as part of a “widespread and systematic” at-
tack.*” However, the 2010 Act defined both terms in a limiting manner.
“Systemic” was proposed to mean “pursuant to or in furtherance of the
policy of a country or armed group. To constitute a policy, the country or
armed group must have actively promoted the policy”.*® The proposed
legislation would have defined “widespread” to mean “involving not less

than 50 victims”.*

The 2010 Act was consistent with the 2009 Act in its refusal to lim-
it immunities available to foreign heads of State, government officials, or
persons with command responsibility for commission of offenses consti-
tuting crimes against humanity.

11.4. Existing U.S. Law Authorizing Prosecution of and Other Re-
sponses to Human Rights Violations

As demonstrated above, the United States does not have any federal or
state law that explicitly criminalizes the offense of crimes against humani-
ty or provides jurisdiction for prosecution of a person charged with com-
mission of crimes against humanity as defined under the ICC Statute or
contemplated under the Proposed Convention. Despite the lack of specific
legislation, the United States has a number of legal authorities that allow
for the prosecution of persons suspected of committing human rights vio-
lations, including commission of certain offenses delineated as crimes
against humanity under the ICC Statute and thus supporting in part the
intent of the Proposed Convention.

46 1bid., Section 2(e).

47 Ibid., section 2(a) (emphasis added).
48 1bid., section 2(i)(7) (emphasis added).
49 Ibid., section 2(i)(8).
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U.S. law governing the prosecution of human rights violations gen-
erally reflect the same core principles and considerations. First, that the
responsibility to prevent and respond to crimes against humanity and
prosecution of persons suspected of committing atrocities lies first and
foremost with the State where the actions are committed. Second, the
United States is bound by the terms of the U.S. Constitution and accord-
ingly will not bind itself to a treaty or other international agreement, or
enact legislation implementing the same, which is incompatible with con-
stitutional law, including due process protections afforded under the Con-
stitution and the recognition of the laws of the individual U.S. states re-
garding traditional ‘common crimes’. Third, the United States, with con-
trol over the largest military forces in the world has a responsibility to its
military and support personnel deployed internationally, both in times of
war and for those deployed for peacekeeping purposes.

U.S. law, accordingly, looks to the originating States to handle
prosecution as the first line of action for punishment for those committing
crimes against humanity or related atrocities. Where such States have
failed or refused to prosecute these offenses, the United States’ first prior-
ity is to prevent the use of the territories of the United States as a safe ha-
ven by those fleeing prosecution in their own countries for human rights
violations. The arsenal available for this purpose includes authorizing:
prosecution for a limited number of offenses that constitute human rights
violations under international law for perpetrators located within the Unit-
ed States, including U.S. military personnel and contractors; prosecution
for immigration and visa fraud; and civil penalties to provide a monetary
remedy for victims of human rights abuses against individuals and corpo-
rations responsible for such offenses. U.S. immigration laws also bar ad-
mission to persons who commit certain human rights violations, including
genocide, war crimes, recruitment of child soldiers, and human traffick-

ing.
11.4.1. U.S. Law Criminalizing Genocide

U.S. law authorizes criminal prosecution of certain crimes set forth under
treaties to which the United States is a party. Specifically, the U.S. has
enacted legislation to implement its responsibilities as a State Party to,
among others, the Genocide Convention, the four Geneva Conventions,
and the Convention Against Torture and Other Cruel, Inhuman or Degrad-
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ing Treatment or Punishment (‘CAT?)%°. Under these provisions, for ex-
ample, U.S. federal law authorizes the prosecution of persons who com-
mit genocide, including those who have perpetrated such crimes outside
the United States against non-U.S. nationals as long as the perpetrator is
present in the territory or jurisdiction of United States. Accordingly, per-
petrators of these crimes cannot look to the United States as a safe haven
from prosecution for activities conducted outside of the United States.

The Genocide Convention was adopted by the United Nations Gen-
eral Assembly on 9 December 1948, and entered into force on 12 January
1951. The United States signed the treaty on 11 December 1948. Alt-
hough President Harry S. Truman submitted the treaty to the U.S. Senate
for approval in June 1949, the treaty ultimately languished for almost 40
years.”! The U.S. Senate consented to ratification on 19 February 1986,
subject to several conditions, including the declaration that the U.S. Presi-
dent would not deposit the instrument of ratification until the United
States enacted implementing legislation. It was not until 4 November
1988 that President Ronald Reagan signed the Genocide Convention Im-
plementation Act of 1987 into law implementing the Genocide Conven-
tion and binding the United States to the Genocide Convention, subject to
U.S. reservations, understandings and declarations.>?

The U.S. Genocide Act mirrors the definition of ‘genocide’ under
the Genocide Convention and Article 6 of the ICC Statute — despite the
fact that the United States is not a party to the ICC Statute. Under the
Genocide Act,> as amended by the Genocide Accountability Act of 2007,
U.S. courts have jurisdiction to prosecute perpetrators of genocide com-
mitted outside of the territory of the United States as long as the alleged
offender is present in the United States or the offense is against a U.S.
person.> The statute, however, does not provide jurisdiction for a U.S.
court to prosecute a non-U.S. person located outside of the United States

% The Convention Against Torture and Other Cruel, Inhuman, or Degrading Treatment or
Punishment, 10 December 1984, S. Treaty Doc. No. 100-20 (1988), in UNTS, vol. 1465,
p. 85.

51 New York Times, Steven V. Roberts, “Reagan Signs Bill Ratifying UN Genocide Pact”, 5
November 1988, available at http://www.nytimes.com/1988/11/05/opinion/reagan-signs-
bill-ratifying-un-genocide-pact.html.

52 Pub. L. 100-606, § 2(a), 4 November 1988, 102 Stat. 3045.

53 Title 18 U.S.C. § 1091.

5 18 U.S.C. 88 1091(e), 2242 (c), and 1596.
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for actions not directly against a U.S. person. It is not surprising, there-
fore, that the United States has not prosecuted anyone under this statute to
date.

11.4.2. U.S. Laws Authorizing Prosecutions for Crimes Included in
Article 7 of the ICC Statute and as Defined in the Proposed
Convention

Notwithstanding the lack of U.S. law authorizing prosecution of crimes
against humanity, the United States has laws in place to authorize prose-
cution for a number of offenses enumerated under the definition of
‘crimes against humanity’ adopted by the ICC Statute and the Proposed
Convention.

11.4.2.1. Torture

The United States signed the Convention Against Torture and Other Cru-
el, Inhuman or Degrading Treatment or Punishment in April 1988 and
ratified the treaty in October 1994. The CAT, among other actions, re-
quires its States Parties to take such measures as necessary to criminalize
acts falling under the definition of “torture” set forth in the treaty and to
prevent acts of torture within their jurisdictions.*®

The U.S. ratification was subject to a series of reservations, under-
standings, and declarations, including a declaration that Articles 1 through
16 of the treaty are not self-executing and therefore would require enact-
ment of domestic legislation to implement the treaty.>® The U.S. ratifica-
tion also was conditioned upon an understanding that narrows the defini-
tion of “torture™” as it applies to the United States. The definition of “tor-
ture” under the CAT means “any act by which severe pain or suffering,
whether physical or mental, is intentionally inflicted on a person for” pur-
poses enumerated under the treaty. The U.S. Senate’s advice and consent
in approving the ratification of the CAT was contingent on the express
understanding that:

5 CAT, Articles 4 and 5(2), see supra note 50.

% U.S. reservations, declarations, and understandings, Convention Against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment, Cong. Rec. S17486-01, 10 Octo-
ber 1990, available at http://www1.umn.edu/humanrts/usdocs/tortres.html.
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[IIn order to constitute torture, an act must be specifically
intended to inflict severe physical or mental pain or suffering
and that mental pain or suffering refers to prolonged mental
harm caused by or resulting from (1) the intentional
infliction or threatened infliction of severe physical pain or
suffering; (2) the administration or application, or threatened
administration or application, of mind altering substances or
other procedures calculated to disrupt profoundly the senses
or the personality; (3) the threat of imminent death; or (4) the
threat that another person will imminently be subjected to
death, severe physical pain or suffering, or the
administration or application of mind altering substances or
other procedures calculated to disrupt profoundly the senses
or personality.®’

This understanding is implemented in the definition of “torture”
codified under U.S. domestic law in the Torture Act, title 18 U.S.C. 8
2340 and 2340A. Accordingly, although U.S. law criminalizes torture,
one of the enumerated offenses under the ICC Statute and thus meets the
spirit of the Proposed Convention, the U.S. definition of torture does not
track directly with the scope of criminalized activity under the Proposed
Convention.

The Torture Act provides a criminal penalty of fine or imprison-
ment of not more than 20 years upon conviction of the crime of torture.
However, if the victim died as a result of the torture, the potential term of
incarceration was limited only to life in prison.>® Furthermore, an individ-
ual who conspires to commit torture also is subject to the same penalties
as the individual committing the activity amounting to torture.*

The United States has only prosecuted and convicted one individual
under the Torture Act. In October 2008, Charles McArthur Emmanuel
(‘Emmanuel’, also known as Chuckie Taylor, Roy M. Belfast, Jr., and
Charles Taylor, Jr.) became the first, and at the time of writing only, per-
son convicted by the United States under the Torture Act. Emmanuel,
who was born in the United States, is the son of former Liberian dictator
Charles Taylor.®® Emmanuel was convicted of five counts of torture,

57 bid. (emphasis added).
58 Title 18 U.S.C.§ 2340A(a).
5 1bid.

60 Charles Taylor resigned in 2003 following the end of the civil war in Liberia. He ultimate-
ly left Liberia and subsequently was extradited to The Hague to stand trial for crimes
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among other charges, related to offenses he committed as a leader and
member of Liberia’s Anti-Terrorism Unit (‘ATU”), including, inter alia,
torture of refugees from Sierra Leone seeking refuge in Liberia.®! The
United States Court of Appeals for the Eleventh Circuit upheld Emmanu-
el’s conviction upon appeal finding that he was subject to prosecution un-
der U.S. law implementing the Convention Against Torture, for acts of
torture he committed in Liberia before Liberia became a signatory to the
CAT: “The Supreme Court made clear long ago that an absent United
States citizen is nonetheless personally bound to take notice of the laws
[of the United States] that are applicable to him and to obey them”.%
Emmanuel was sentenced to 97 years in prison in the United States.®®

11.4.2.2. Additional Crimes

The U.S. Criminal Code authorizes prosecution for the following crimes
which track with those contained in the internationally accepted definition
of ‘crimes against humanity’:

e Peonage,®

e Enticement into Slavery,®
e Involuntary Servitude,

e Forced Labor,*’

e Trafficking with Respect to Peonage, Slavery, Involuntary Servi-
tude, or Forced Labor,®® and

e  Sex Trafficking of Children or by Force, Fraud, or Coercion.®®

against humanity in the Special Court for Sierra Leone. See Belfast v. United States., 2012
WL 7149532, *3 (S.D.Fla., 2012 (unreported) (U.S. District Court for the Southern Dis-
trict of Florida denying Emmanuel’s motion to vacate convictions under the Torture Act).

61 U.S. v. Belfast, 611 F.3d 783, 794 (11t Cir., 2010).
62 1hid., at 810, citing Blackmer v. United States, 284 U.S. 421, 438 (1932).

83 U.S. Department of Justice, Press Release, 9 January 2009, available at http://www.justice.
gov/opa/pr/roy-belfast-jr-aka-chuckie-taylor-sentenced-torture-charges.

64 Title 18 U.S.C. § 1581.
65 Title 18 U.S.C. § 1583.
6  Title 18 U.S.C. § 1584.
67 Title 18 U.S.C. § 1589.
6 Title 18 U.S.C. § 1590.
69 Title 18 U.S.C. § 1591.
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The U.S. Federal Criminal Code provides jurisdiction over perpe-
trators of these crimes who are U.S. nationals or lawful permanent resi-
dents or an offender present in the United States regardless of nationali-
ty.”% U.S. courts, however, cannot prosecute a person under this section if
a foreign government has prosecuted or is prosecuting person for the same
conduct, unless approved by the U.S. Attorney General or his delegate.’

11.4.2.3. Limitations to Prosecuting Crimes Against Humanity under
U.S. Criminal Law

U.S. jurisprudence has long recognized that the criminal laws of the Unit-
ed States are meant to apply only within the territorial jurisdiction of the
United States with very limited exceptions:

The presumption against extraterritoriality can be overcome

only by clear expression of Congress’ intention to extend the

reach of the relevant Act beyond those places where the

United States has sovereignty or has some measure of

legislative control.”
Thus, the jurisdiction of federal courts to prosecute perpetrators of crimes
consistent with international law is understood to be limited to crimes
with a nexus to the United States, that is, where a U.S. citizen, national or
lawful permanent resident is either the victim or suspected perpetrator, or
the offense is committed on U.S. soil, unless the U.S. Congress has ex-
pressly provided broader jurisdiction.

Accordingly, although U.S. federal and state laws establish subject
matter jurisdiction to prosecute individuals for commission of crimes such
as murder, rape and unlawful imprisonment, these courts lack personal
jurisdiction over perpetrators unless the victim or suspect is a U.S. person
or the offense has been committed within the United States. Further, these
so-called “common crimes” are committed by and against individuals and
do not have the magnitude contemplated in the ICC Statute and the Pro-
posed Convention.

0 Title 18 U.S.C. § 1596(a).

1 1bid., (b).

2. See Morrison v. Nat’l Austl. Bank Ltd., 561 U.S. 247, 255 (U.S. Supreme Court 2010)
(holding that anti-fraud provision of the U.S. Securities Exchange Act did not apply extra-
territorially to provide cause of action to foreign plaintiffs suing foreign and American de-
fendants for misconduct in connection with securities traded on foreign exchanges) (cita-
tions omitted).
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In addition, the U.S. Constitution prohibits enactment of ex post
facto laws, that is, a law that retroactively criminalizes conducts.” U.S.
law, therefore, may prevent prosecution of human rights violations pre-
ceding their criminalization under the U.S. law despite their criminaliza-
tion under international treaties, even if the U.S. was a party to those trea-
ties at the time. Similarly, U.S. law limits the ability of a court to prose-
cute acts committed outside of the time period set by the applicable stat-
ute of limitation. Finally, U.S. law traditionally recognizes immunities
accorded to foreign heads of State and other foreign government offi-
cials’* and thus would preclude prosecution of those responsible for estab-
lishing policies directing or supporting commission of crimes against hu-
manity or those with command responsibility for same.”

Notwithstanding these limitations, U.S. law retains substantive legal
mechanisms to punish perpetrators of crimes against humanity.

11.4.3. Military Extraterritorial Jurisdiction Act

The United States also has laws in place for the prosecution of violent
crimes in occupied countries committed by U.S. military and support per-
sonnel. Prior to 2000, a jurisdictional gap existed that allowed former ser-
vice members to escape prosecution for offenses committed on foreign

8 U.S. Constitution, Article I, section 9, cl. 3 (“No Bill of Attainder or ex post facto Law
shall be passed”).

" The U.S. Foreign Sovereign Immunity Act (‘FSIA’), 28 U.S.C. § 1604 et seq., codified
U.S. common law providing that provides that “a foreign state shall be immune from the
jurisdiction of the courts of the United States and of the States” except as provided in the
Act. Therefore, if a defendant is a “foreign State” within the meaning of the Act, then the
defendant is immune from jurisdiction unless one of the exceptions set forth under the
FSIA applies. See Samantar v. Yousuf, 560 U.S. 305, 313-314 (U.S Supreme Court,
2010), citing 28 U.S.C. 88 1605-1607 (enumerating exceptions).

S See, e.g., Manoharan v. Rajapaksa, 711 F.3d 178, 180 (U.S. Court of Appeals for the Dis-
trict of Columbia Circuit 2013) (holding that the sitting president of Sri Lanka was im-
mune from civil suit under the U.S. Torture Victims Protection Act brought by relatives of
alleged victims of extrajudicial Killings in Sri Lanka); Yousuf v. Samantar, 699 F.3d 763,
769 (U.S. 4™ Cir. 2012) (holding high-ranking government official immune from civil ac-
tion under the TWPA and Alien Tort Statute brought by natives of Somalia seeking to im-
pose liability against and recover damages for alleged acts of torture and human rights vio-
lations committed against them by government agents).
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service.”® The Military Extraterritorial Jurisdiction Act (‘MEJA’)"" enact-
ed in 2000 provides:
Whoever engages in conduct outside the United States that
would constitute an offense punishable by imprisonment for
more than 1 year if the conduct had been engaged in within
the special maritime and territorial jurisdiction of the United
States —
(1) while employed by or accompanying the Armed Forces
outside the United States; or
(2) while a member of the Armed Forces subject to chapter
47 of title 10 (the Uniform Code of Military Justice), shall be
punished as provided for that offense.

In 2009, former U.S. Army member Steven D. Green was convicted
under MEJA of the sexual assault of a 14-year-old Iraqi girl and the mur-
der of the girl and her family committed by Green and two other service
members while stationed in Iraq. Green was sentenced to five consecutive
terms of life imprisonment in the United States.”® He later committed sui-
cide in prison.

11.4.4. Visa/Naturalization Fraud Prosecution

Despite the scorn for reliance on immigration and visa fraud exhibited by
U.S. Senate Subcommittee members and witnesses during the human
rights hearings in 2007 through 2009, prosecution for such offense con-
tinues to be the most prolific prosecutorial tool against perpetrators of
crimes against humanity located within the United States. Although pros-
ecution for these crimes has been criticized as a ‘slap on the wrist’ for
such heinous activities, the U.S. has been successful in obtaining criminal
convictions and significant prison terms for immigration related offenses.
Following conclusion of the perpetrator’s sentence, the U.S. may buy time
to co-ordinate the extradition of the individual to the country with juris-
diction to prosecute human rights violations. At a minimum, the U.S. can
revoke citizenship, lawful permanent residence, or a visa status granted
based on fraud, and remove the individual from the United States, thus

76 United States v. Green, 654 F.2d 637, 645 (U.S. Court of Appeals for the Sixth Circuit
2011), citing, H.R. Rep. No. 106778, part 1, at 5 (2000).

7 Title 18 U.S.C. § 3261.
8 Green, at 645, see supra note 76.
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deterring individuals from using the United States as a safe haven from
prosecution for human rights violations in their countries of origin.

One high profile example was the aforementioned prosecution of
Marko Boskic, referenced in the 2007 U.S. Senate Subcommittee hearing
‘No Safe Haven: Accountability for Human Rights Violators in the Unit-
ed States’. In 2002, Boski¢, while in Germany, submitted an application
to the U.S. seeking classification as a refugee.” The application asked
questions about his past military service, criminal convictions, and basis
for seeking admission to the United States as a refugee.®® Boski¢ was
granted refugee status and admitted to the United States based on the in-
formation set forth in his application.®! He subsequently immigrated to the
United States taking up residence in Massachusetts.®? In 2001, he filed
and was approved for an adjustment of status to that of a lawful perma-
nent resident.®® The application form for that adjustment also included
questions about past military service and criminal history.®*

Following Boski¢’s admission to the United States, investigators for
the International Criminal Tribunal for the former Yugoslavia (‘ICTY?)
uncovered evidence identifying him as a member of a military unit — the
10th Sabotage Detachment of the Army of the Republika Srpska —
suspected of war crimes and other atrocities during the 1995 Srebrenica
massacre in Bosnia.® U.S. authorities, acting on the information from the
ICTY, subsequently initiated an investigation and determined that Boski¢
had committed immigration fraud by failing to disclose on his applica-
tions seeking refugee status and later adjustment of status to permanent
resident by failing to disclose his prior military service in Bosnia and a
prior criminal record.®® Boski¢ was arrested in August 2004.8” In 2006, he

9 United States v. Boskic, 545 F.3d 69, 73, 1% Cir. 2008 (affirming conviction for immigra-
tion fraud).

8 lhid.
8 lhid.
8 hid.
8 lhid.
8 lbid.
8 lhid.
% lhid.

87 “War crimes suspect charged in Boston, Peabody man tied to Bosnia mass execution”,

available at http://www.boston.com/news/local/articles/2004/08/27/war_crimes_suspect_
charged_in_boston/?page=full.
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was convicted in federal court for visa fraud and sentenced to 63 months
incarceration in federal prison.® The U.S. also revoked his lawful perma-
nent resident status.

Following Boski¢’s conviction and incarceration, U.S. Immigra-
tions and Customs Enforcement initiated removal proceedings. On 18
February 2010, an immigration judge ordered Boski¢ removed to Bosnia
and Herzegovina, ® where he was prosecuted and convicted pursuant to a
plea bargain for crimes against humanity on 20 July 2010. He is currently
serving 10 years in prison.®

11.5. U.S. Policy Regarding Crimes Against Humanity

U.S. officials traditionally have viewed genocide, mass atrocities, and
other international human rights issues as matters of moral imperative.
More recently, U.S. leaders and policy makers have begun to recognize
the potential impact of international conflicts and in particular the poten-
tial national security vulnerabilities realized from the commission of
atrocity crimes. In February 2010, Dennis C. Blair, Director of National
Intelligence, for the first time raised the issue of the potential threat to
U.S. national security from genocide and mass atrocities in Africa and
Asia during congressional testimony on the U.S. government’s annual
threat assessment.®! Shortly thereafter, the White House issued the first
National Security Strategy for the Administration of President Barack
Obama noting the potential threat to U.S. security interests from global
instability leading to commission of widespread atrocity crimes. It states:

From Nuremberg to Yugoslavia to Liberia, the United States

has seen that the end of impunity and the promotion of

justice are not just moral imperatives; they are stabilizing

forces in international affairs. The United States is thus

working to strengthen national justice systems and is

8 lhid.

8 U.S. Immigration and Customs Enforcement, “Bosnian-Serb suspect removed —Suspect
participated in murder of thousands of Bosnian Muslim men and boys”, 27 April 2010,
available at http://www.ice.gov/news/releases/1004/100427washingtondc2.htm.

JURIST, “Bosnia court convicts Serbian war crimes suspect of crimes against humanity”,
20 July 2010, available at http://jurist.org/paperchase/2010/07/bosnia-court-convicts-
serbian-war-crimes-suspect-for-crimes-against-humanity.php.

91 Foreign Policy, “How Genocide is a National Security Threat”, 28 February 2010, availa-
ble at http://www.foreignpolicy.com/articles/2010/02/26/how_genocide_became_a_natio-
nal_security_threat.

90
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maintaining our support for ad hoc international tribunals
and hybrid courts. Those who intentionally target innocent
civilians must be held accountable, and we will continue to
support institutions and prosecutions that advance this
important interest. Although the United States is not at
present a party to the Rome Statute of the International
Criminal Court (ICC), and will always protect U.S.
personnel, we are engaging with State Parties to the Rome
Statute on issues of concern and are supporting the ICC’s
prosecution of those cases that advance U.S. interests and
values, consistent with the requirements of U.S. law.%?

On 4 August 2011, U.S. President Barack Obama announced a

comprehensive strategy to strengthen the United States’ ability to prevent
mass atrocities and human rights violations.® The strategy included the
following:

Issuance of a Presidential Proclamation suspending entry of immi-
grants and non-immigrants of persons who participate in serious
human rights and humanitarian law violations.**

Creation of an interagency Atrocities Board. In so doing the Presi-
dent noted that “the United States still lacks a comprehensive policy
framework and corresponding interagency mechanism for prevent-
ing and responding to mass atrocities and genocide. This has left us
ill-prepared to engage early, proactively, and decisively, to prevent
threats from evolving into large scale civilian atrocities”.*> He fur-
ther noted the options available to the United States range from
economic actions to diplomatic intervention and both non-combat

92

93

94

95

National Security Strategy, The White House, May 2010, p. 48, available at
http://whitehouse.gov.

The White House, Office of the Press Secretary, “Fact Sheet: President Obama Directs
New Steps to Prevent Mass Atrocities and Impose Consequences on Serious Human
Rights Violators”, 4 August 2011, available at http://www.whitehouse.gov/the-press-
office/2011/08/04/fact-sheet-president-obama-directs-new-steps-prevent-mass-atrocities-
and.

The White House, Office of the Press Secretary, “Presidential Proclamation — Suspension
of Entry as Immigrants and Nonimmigrants of Persons who Participate in Serious Human
Rights and Humanitarian law Violations and Other Abuses”, 4 August 2014, available at
http://www.whitehouse.gov/the-press-office/2011/08/04/presidential-proclamation-suspen-
sion-entry-immigrants-and-nonimmigrants-.

Ibid.
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military actions or direct military intervention.® The Atrocities Pre-
vention Board was launched on 23 April 2012.%

In July 2014, President Obama issued an Executive Order to pro-
vide additional flexibility for the United States to target persons contrib-
uting to the conflict in the Democratic Republic of the Congo, including
new criteria to be used to sanction persons involved in the conflict. The
Executive Order also conformed U.S. practices to the criteria established
in recent Security Council Resolutions.®

In September 2014, President Obama took the unusual step of tak-
ing the lead on obtaining multi-national approval of a U.N. Security
Council Resolution authorizing military action to stop the spread of ISIL
— an action with both important national and global security purpose as
well as humanitarian intervention.” The U.S. Congress subsequently au-
thorized the use of U.S. military force, in conjunction with other interna-
tional efforts.

11.6. Conclusion

The United States currently does not have a specific federal law criminal-
izing crimes against humanity. The U.S., however, continues to take steps
in law and policy to partner with its international allies to respond to inci-
dents of atrocities committed against civilian populations. Recent legisla-
tive attempts to address crimes against humanity, that is, the Crimes
Against Humanity Acts of 2009 and 2010, highlight controversies over
issues such as inclusion of certain underlying crimes, jurisdiction, com-
mand responsibility, and immunities. A delicate balance need to be sought
between sovereign interests, including protecting overseas U.S. personnel,
and ending impunity. Notably the latest draft Act of 2010 regressed from
the 2009 Act in the strength to punish. It is worth emphasizing that those
controversial issues must be addressed thoroughly in future legislation to
effectuate the fight against impunity.

% Ibid.

97 United States Institute of Peace, “Obama Announces Formation of the Atrocities Preven-
tion Board”, available at http:/www.usip.org/publications/obama-announces-formation-
the-atrocities-prevention-board.

9% The White House, Office of the Press Secretary, “Executive Order Regarding the Demo-
cratic Republic of the Congo”, available at http://www.whitehouse.gov/the-press-
office/2014/07/08/executive-order-regarding-democratic-republic-congo.

9 U.N. Security Council, S/RES/21768 (2014), 24 September 2014.
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The Proposed Convention on Crimes Against
Humanity and Aut Dedere Aut Judicare

lan Kennedy”

12.1. Introduction

International law is a tangle of interacting and overlapping treaties, cus-
toms and principles. Developments in one seemingly discrete corner can
trigger unforeseen shifts elsewhere. This chapter examines how a new
international treaty on crimes against humanity could impact the principle
of aut dedere aut judicare (‘ADAJ’). It argues that the Proposed Interna-
tional Convention on the Prevention and Punishment of Crimes Against
Humanity (‘Proposed Convention’)! invites State practices that could pre-
vent an ADAJ response to alleged crimes against humanity (‘CAH’ and,
with regard to the larger concept, ‘ADAJ for CAH’) from becoming cus-
tomary international law.

12.2. Aut Dedere Aut Judicare

The principle of aut dedere aut judicare, meaning ‘extradite or prose-
cute’, was first articulated by Hugo Grotius in the early 17th century.? It
promises to fulfill the goal of the international criminal law: to end impu-
nity for perpetrators of international crimes. The prosecution option, car-
ried out by the State in whose territory the alleged criminal is found, re-
spects State sovereignty, avoids messy jurisdictional issues, often allows
greater witness participation, and may make justice more visible to vic-
tims. The extradite option accounts for States unwilling or unable to pros-

*

lan Kennedy is a practicing lawyer in Vancouver, Canada, and a Fellow with the Canadi-

an Centre for International Justice. All Internet references were last accessed on 16 Sep-

tember 2014,

1 Crimes Against Humanity Initiative, “Proposed International Convention on the Preven-
tion and Punishment of Crimes Against Humanity”, Washington University School of
Law, August 2010, see Annex 1.

2 Michael Scharf, “Aut Dedere Aut ludicare”, in Riidiger Wolfrum (ed.), Max Planck Ency-

clopedia of Public International Law, Oxford University Press, 2008, online edition.
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ecute international crimes; in either case, the ADAJ principle mandates
that States extradite the accused to a State that will prosecute. Faithful
adherence to these twin principles would ensure that persons accused of
international crimes face trial.

The ADAJ principle is regularly included in international criminal
law treaties. A study conducted by M. Cherif Bassiouni determined that
some 48 treaties incorporate the principle.® The Rome Statute of the Inter-
national Criminal Court (‘ICC Statute”) adopts the principle of comple-
mentarity, a variant of ADAJ. Article 17 of the ICC Statute assigns prima-
ry responsibility for investigation and prosecution of crimes to the State
with jurisdiction. However, if that State is unwilling or unable to investi-
gate and prosecute, the ICC may take on the case. This is a robust version
of the extradite branch of ADAJ.

12.3.  ADAJ for CAH as Customary International Law?

With wide acceptance of CAH as serious international crimes and ADAJ
as a method to ensure criminal punishment, it has been argued that ADAJ
for CAH is customary international law. Unlike treaty law, which is bind-
ing only on States Parties, customary law binds all States.*

During a 2009 U.N. General Assembly session, delegations from
Hungary, Mexico, Cuba, Iran, and Uruguay all expressed that they con-
sider the duty to extradite or prosecute CAH to be a legal obligation.® In
the case of Questions relating to the Obligation to Prosecute or Extradite
(Belgium v. Senegal) before the International Court of Justice (‘ICJ’),
Belgium submitted an extensive argument that ADAJ for CAH and other
crimes is a rule of customary international law.® Similarly, a number of
prominent academics, including M. Cherif Bassiouni, Leila Sadat, Carla
Edelenbos, Diane Orentlicher, and Naomi Roht-Arriaza, have argued that
there is an international legal duty to prosecute persons accused of CAH.’

8 M. Cherif Bassiouni, International Crimes: Digest/Index of International Instruments
1815-1985, New York: Oceana, 1986.

4 The only exception is States that have persistently objected to the customary law during its
formation.

5 Zdzislaw Galicki, “Fourth report on the obligation to extradite or prosecute (aut dedere aut
judicare)”, International Law Commission, Geneva, 31 May 2011.

6 International Court of Justice, Document CR.2009/08, 6 April 2009, pp. 23-25, available
at http://www.icj-cij.org/docket/files/144/15119.pdf.

7 Scharf, 2008, supra note 2.
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The argument that ADAJ for CAH is customary law invariably re-
lies on documents like U.N. General Assembly resolutions, declarations
of international conferences, and reports of the U.N. Secretary-General.®
These are not so strong foundations; customary international law is not
born from resolutions and declarations. The formation of customary inter-
national law has two requirements: general State practice and opinio juris
— the acceptance of that practice as law.® State practice, according to the
ICJ, must be “both extensive and virtually uniform™.'° Occasional devia-
tions from the rule will not necessarily compromise its customary legal
standing, but such deviations should generally have been treated as
breaches of the rule.!* The opinio juris requirement demands that this
practice is not only the result of self-interest or accident, but is understood
by States to be a legal obligation.

ADAJ for CAH is neither generally adhered to by States nor under-
stood by them to be a legal requirement. Although some States have
claimed that ADAJ for CAH is customary law, these statements alone are
not State practice. As Mark Villiger has written:

For written rules to have any value in formative process of
customary law, further instances of material practice, in con-
junction with the written rules, are required. It is not the
written text which contributes towards customary law, but

8 |bid. See also ICJ Document CR.2009/08, supra note 6.

9  Statute of the International Court of Justice, 18 April 1946. Article 38(b) describes “inter-
national custom, as evidence of a general practice accepted as law” as a source of law that
the Court can draw upon.

10 1CJ, North Sea Continental Shelf Cases (Federal Republic of Germany v. Denmark; Fed-
eral Republic of Germany v. Netherlands), Judgment, 20 February 1969, para. 74.

L ICJ, Case Concerning Military and Paramilitary Activities In and Against Nicaragua
(Nicaragua v. United States of America), Judgment, 27 June 1986, para. 186:

The Court does not consider that, for a rule to be established as
customary, the corresponding practice must be in absolutely rigorous
conformity with the rule. In order to deduce the existence of customary
rules, the Court deems it sufficient that the conduct of States should, in
general, be consistent with such rules, and that instances of State
conduct inconsistent with a given rule should generally have been
treated as breaches of that rule, not as indications of the recognition of
anew rule.
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the instances whereby States apply these rules in a concrete
case, or refer to them, or vote upon them, which do so.?

The words of States must be reinforced by real action before they
evidence State practice. In the case of ADAJ for CAH, that real action is
missing. Robert Cryer puts it this way:

There is almost no evidence of any State practice confirming
prosecution on a universal jurisdiction basis as a customary

duty rather than a right. Even the most ardent supporters of
such a duty are forced to concede this point.*®

Similarly, Michael Scharf observes: “To the extent any State prac-
tice in this area is widespread, it is the practice of granting amnesties or
asylum to those who commit crimes against humanity, rather than the
practice of prosecuting or extraditing them”.*

The argument that ADAJ for CAH is customary law was definitive-
ly quashed by a Separate Joint Opinion of three 1CJ judges in 2000, who
held:

While no general rule of positive international law can as yet
be asserted which gives states the right to punish foreign na-
tionals for crimes against humanity in the same way they are,
for instance, entitled to punish acts of piracy, there are clear
indications pointing to the gradual evolution of significant
principles of international law to that effect.’®

That the judges were unconvinced that there was a “right” to punish
foreign nationals for CAH breaches can only mean that there is no cus-
tomary legal duty to do so.

Although ADAJ for CAH is not customary international law, it may
yet attain that status. The ICJ Separate Joint Opinion noted the “gradual
evolution” of a right to punish foreign nationals for international crimes.
This evolution may yield a duty. The inclusion of ADAJ in an increasing

12 Mark E. Villiger, Customary Law and Treaties, Dordrecht: Martinus Nijhoff Publishers,
1997, p. 26.

13 Robert Cryer, Prosecuting International Crimes: Selectivity and International Criminal
Law Regime, Cambridge: Cambridge University Press, 2005, pp. 90-91.

14 Scharf, 2008, see supra note 2.

15 ICJ, Case Concerning the Arrest Warrant of 11 April 2000 (Democratic Republic of the
Congo v. Belgium), Separate Joint Opinion of Judges Higgins, Kooijmans and Buergenthal,
14 February 2002, para. 52 (emphasis added). The majority decision did not address this
point.
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number of treaties should translate into increased State practice and, per-
haps eventually, opinio juris. A 2008 International Law Commission
(‘ILC’) report states:

The number of international treaties containing the obliga-

tion aut dedere aut judicare is growing every year. That

formulation alone cannot serve as sufficient background for

the codification of a generally binding customary rule, but

the development of international practice based on the grow-

ing number of treaties establishing and confirming such an

obligation may lead at least to the beginning of the formula-

tion of an appropriate customary norm.®

A 2011 ILC report went further still, proposing to add a draft article
on “international custom as a source of the obligation aut dedere aut judi-
care” to its set of draft articles on ADAJ.Y" State practice may shift to-
wards respecting ADAJ for CAH as an obligation. This could eventually
qualify ADAJ for CAH as customary international law.

12.4. The Proposed Convention on Crimes Against Humanity

The Proposed Convention on crimes against humanity*® was authored by
a group of international criminal law experts called the ‘Crimes Against
Humanity Initiative’, sponsored by the Washington University School of
Law.® The Proposed Convention was finalized in 2010, and published in
the 2011 book ‘Forging a Convention for Crimes Against Humanity’.%

Should the Proposed Convention enter into force, it would fill a
substantial gap in conventional international criminal law. CAH are cur-
rently only covered where the ICC has jurisdiction, and where CAH over-
lap with other treaties, such as the Geneva Conventions. In the opinion of
Bassiouni, one Proposed Convention author, a comprehensive CAH treaty
is long overdue. He has written: “It is nothing short of amazing that since

16 Zdzislaw Galicki, “Third report on the obligation to extradite or prosecute (aut dedere aut

judicare)”, International Law Commission, Geneva, 10 June 2008.

17 Galicki, 2011, see supra note 5, p. 24.

18 See supra note 1.

9 The web site of the Crimes Against Humanity Initiative is available at
http://crimesagainsthumanity.wustl.edu/.

20 Leila Nadya Sadat (ed.), Forging a Convention for Crimes Against Humanity, New York:
Cambridge University Press, 2011.
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World War I, CAH has not been codified in an international conven-

tion”.?

The Proposed Convention contains a provision on ADAJ. Laura Ol-
son describes this as having been obligatory: “[A] specialized convention
on crimes against humanity must include the obligation to extradite and/or
prosecute in order to meet the stated, primary objective of the treaty —
ending impunity”.?

Article 9 of the Proposed Convention, entitled Aut Dedere Aut Ju-
dicare, binds States Parties to either prosecute or extradite persons ac-
cused of CAH:

1. Each State Party shall take necessary measures to establish
its competence to exercise jurisdiction over crimes against
humanity when the alleged offender is present in any
territory under its jurisdiction, unless it extradites him or her
to another State in accordance with its international
obligations or surrenders him or her to the International
Criminal Court, if it is a State Party to the ICC Statute, or to
another international criminal tribunal whose jurisdiction it
has recognized.

2. In the event that a State Party does not, for any reason not
specified in the present Convention, prosecute a person sus-
pected of committing crimes against humanity, it shall, pur-
suant to an appropriate request, either surrender such a per-
son to another State willing to prosecute fairly and effective-
ly, to the International Criminal Court, if it is a State Party to
the ICC Statute, or to a competent international tribunal hav-
ing jurisdiction over crimes against humanity.?

It must be read concurrently with Article 8(7), (8) and (9):

7. Upon receiving information that a person who has
committed or who is alleged to have committed crimes

2L M. Cherif Bassiouni, “Revisiting the Architecture of Crimes Against Humanity: Almost a
Century in the Making, with Gaps and Ambiguities Remaining — the Need for a Special-
ized Convention”, in Leila Nadya Sadat (ed.), Forging a Convention for Crimes Against
Humanity, op. cit., p. 58.

22 Laura Olson, “Re-enforcing Enforcement in a Specialized Convention on Crimes Against
Humanity: Inter-State Cooperation, Mutual Legal Assistance, and the Aut Dedere Aut Ju-
dicare Obligation”, in Leila Nadya Sadat (ed.), Forging a Convention for Crimes Against
Humanity, op. cit., p. 326.

23 Article 9, Proposed Convention, see supra note 1.
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against humanity may be present in its territory, the State
Party concerned shall take such measures as may be
necessary under its domestic law to investigate the facts
contained in the information.

8. Upon being satisfied that the circumstances so warrant,
the State Party in whose territory the person who has
committed or who is alleged to have committed crimes
against humanity is present shall take the necessary and
appropriate measures under its domestic law so as to ensure
that person’s presence for the purpose of prosecution or
extradition.

9. States Parties shall prosecute or extradite those charged
with or suspected of committing crimes against humanity.

States Parties that do not abide by the ADAJ obligation may be

challenged by other States Parties under Article 26 of the Convention,
initiating arbitration, or, if necessary, a suit before the ICJ.

Article 9 would be unproblematic if identifying “an alleged offend-
er” or “a person suspected of committing crimes against humanity” was
an objective exercise. It is not. As discussed below, not all allegations or
suspicions can engage the Proposed Convention, and, adding to the diffi-
culty, several aspects of the CAH definition are unsettled.

12.4.1. What Allegations or Suspicions Trigger Article 9?

Accusations of CAH could be made by a variety of actors. It is unclear
which should trigger Article 9 of the Proposed Convention and require
States to make a prosecute-or-extradite decision. Is it enough that another
State raises an allegation or suspicion? A U.N. body? A prominent NGO?
A group of victims? In each case, are there circumstances that would
make the accusation void?

12.4.2. What qualifies as CAH?

The definition of CAH in the Proposed Convention is the same as the def-
inition set out in Article 7 of the ICC Statute:

‘crimes against humanity’ means any of the following acts
when committed as part of a widespread or systematic attack
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directed against any civilian population, with knowledge of
the attack [...].%*

The definition then lists a number of acts, among them murder, tor-
ture, and persecution. It also defines “attack” as a “course of conduct in-
volving the multiple commission of acts [...] pursuant to or in furtherance
of a State or organizational policy to commit such attack™.?® This defini-
tion contains numerous ambiguities that are the subject of disagreement
among experts. Bassiouni notes:

The historical evolution of CAH, slow and tortured as it was,
has not yet settled into its final form. Its nature, scope, appli-
cation, and the legal elements are still somewhat unsettled.?®

Three unsettled aspects of the CAH definition will be examined be-
low.

12.4.2.1. “State or organizational policy”

In order to qualify as CAH, an attack must be connected to a State or or-
ganizational policy. What this means is unclear. In particular, does the
term “organizational policy” mean that non-State organizations can com-
mit crimes against humanity? This would be a significant departure from
the traditional understanding that only State policies can qualify as CAH.
Bassiouni maintains:

[the CAH definition] clearly refers to State policy, and the

words ‘organizational policy’ do not refer to the policy of an

organization, but the policy of a State. It does not refer to

non-State actors.?’

He notes that otherwise, the mafia could be charged with CAH,

which is not the intended purpose of the CAH provision, at least in the
ICC Statute.?®

Kai Ambos adopts a contrary, and perhaps more intuitive, interpre-
tation of the provision: “[T]he reference to [“organizational policy”] in

24 Ibid., Article 3(1).
% 1hid., Article 3(2)(a).
% Bassiouni, 2011, p. 56, see supra note 21.

27 M. Cherif Bassiouni, The Legislative History of the International Criminal Court: Intro-
duction, Analysis, and Integrated Text, Ardsley, NY: Transnational Publishers, 2005, pp.
151-152.

2 hid.
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Article 7(2) [of the ICC Statute; Article 3(2)(a) of the Proposed Conven-
tion] makes clear that the provision also applies to non-State actors”.?
Ambos qualifies this interpretation by arguing that “these actors must be
in a position to act like a State, that is, they must possess a similar capaci-
ty of organization and force”.® This debate leaves an important question
unanswered: can non-State actors commit CAH? If so, what structure and
capacities must their organizations have? Bassiouni also raises a related
question of whether State agents can commit CAH if they are not acting
as part of a State policy.*

12.4.2.2. “Against any civilian population”

The phrase “against any civilian population” raises two questions. First,
how large must a group of civilians be to qualify as a “population™? Sec-
ond, is “civilian” really intended to exclude acts against armed combat-
ants? This seems inconsistent with the decision made during the drafting
of the ICC Statute to remove the requirement of a nexus between CAH
and armed conflicts.*

12.4.2.3. “Widespread or systemic”

The chapeau of the CAH definition requires that an attack be “widespread
or systemic”. The disjunctive article “or” suggests that either is sufficient.
However, the subsequent definition of attack requires both “the multiple
commission of acts” (which seems to have a similar meaning to wide-
spread) and ““a State or organizational policy” (which seems to be a proxy
for systematic). In other words, the definition of attack suggests that an
attack must be widespread and systematic to qualify at CAH. This goes
against the rulings of international criminal tribunals, which have, Ambos
writes, “always opted for a disjunctive or alternative reading”.® This am-
biguity might be resolved in favour of the disjunctive reading by distin-
guishing “multiple” from “widespread” or “policy” from “systematic”.

2 Kai Ambos, “Crimes Against Humanity and the International Criminal Court”, in Leila
Nadya Sadat (ed.), Forging a Convention for Crimes Against Humanity, op. cit., p. 281.

0 1bid., p. 283.

31 Bassiouni, 2011, p. 56, see supra note 21.

2 hid.

33 Ambos, 2011, pp. 284285, see supra note 30.
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Conversely, it could also be interpreted to require that the attack be both
widespread and systemic.

The ambiguity embedded in CAH, and therefore also in Article 9 of
the Proposed Convention, can be phrased as a single question: which ac-
cusations of which crimes by which actors engage Article 9? It would be
impossible for a treaty to give a full answer to this question; there are too
many variables to account for. But the Proposed Convention could assign
the authority to make that determination. That is, since it cannot answer
the question, it could say who can. Instead, the current Proposed Conven-
tion is silent on the matter, an approach which, as the following section
illustrates, may forestall or prevent ADAJ for CAH from becoming cus-
tomary international law.

12.4.3. The Importance of a CAH Convention for ADAJ for CAH to
Become Customary International Law

CAH captures a broader category of crimes than the other core interna-
tional crimes listed in the ICC Statute, genocide and war crimes. It has the
lowest threshold of the three, since it becomes active where there is a
“widespread or systematic attack directed at a civilian population”.3* This
is a lesser requirement than the 1949 Geneva Conventions, which apply
only to international armed conflict;* the common Atrticle 3 of the Gene-
va Conventions, which applies to non-international armed conflicts;* and
genocide as defined in the ICC Statute, which requires a manifest pattern
of conduct similar to acts of genocide.*

In addition to the lowest threshold of the core crimes, CAH also has
the widest scope. It covers acts that would be war crimes in times of
armed conflict — such as murder, rape, and torture — but it also includes
the broad category of “persecution against an identifiable group”® and the

34 Article 3(1), Proposed Convention, see supra note 1.

35 Common Article 2, Geneva Convention for the Amelioration of the Condition of the
Wounded and Sick in Armed Forces in the Field of August 12, 1949; Geneva Convention
for the Amelioration of the Conditions of Wounded, Sick and Shipwrecked Members of
Armed Forces at Sea of August 12, 1949; Geneva Convention Relative to the Treatment of
Prisoners of War of August 12, 1949; Geneva Convention Relative to the Protection of Ci-
vilian Persons in Time of War of August 12, 1949.

3 |bid., Common Atrticle 3.

37 Article 6, ICC Statute.

38 Article 3(1)(h), Proposed Convention, see supra note 1.
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catch-all clause of “other inhumane acts of a similar character”.® In short,
CAH covers most war crimes and many additional acts. For this reason,
CAH has been widely used in international criminal tribunals. Goran
Sluiter writes: “Looking at the judgments of the [International Criminal
Tribunal for the former Yugoslavia], one notices the difficulty in securing
convictions for genocide, but crimes against humanity figure prominently
in both the indictments and convictions™.*’ At the International Criminal
Tribunal for Rwanda, genocide was the focus of nearly all cases, but
Sluiter notes that “each genocide accusation is backed up by crimes

against humanity accusation”.**

The breadth of CAH suggests that, if ratified, the Proposed Conven-
tion would be regularly invoked by States Parties. Each time someone
accused of CAH is prosecuted or extradited it will add to the record of
State practice conforming to ADAJ for CAH. With time, such State prac-
tice could lead to ADAJ for CAH becoming customary international law.
Payam Akhavan argues that “the adoption and widespread ratification of a
Convention on Crimes Against Humanity can have a profound impact on
expediting [the] process” of ADAJ for CAH crystallizing into customary
international law.*

Although the inclusion of ADAJ in the Proposed Convention could
further its prospects of becoming customary law, this progress may be
undermined by the ambiguities in the Article 9 definition. As discussed,
under Article 9 it is unclear who decides what qualifies as an accusation
of CAH that would engage Article 9. Interpretations are bound to conflict,
contrary to the customary law requirement of State practice being “exten-
sive and virtually uniform”. This problem and a proposed solution are ex-
plored below.

39 Ibid., Article 3(1)(k).

40 Ggran Sluiter, “‘Chapeau Elements’ of Crimes Against Humanity in the Jurisprudence of
the UN Ad Hoc Tribunals”, in Leila Nadya Sadat (ed.), Forging a Convention for Crimes
Against Humanity, op. cit., p. 102.

4 Ibid.

42 Payam Akhavan, “The Universal Repression of Crimes Against Humanity before National

Jurisdiction: The Need for a Treaty-Based Obligation to Prosecute”, in Leila Nadya Sadat
(ed.), Forging a Convention for Crimes Against Humanity, op. cit., p. 40.
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12.5. The Consequences of the Proposed Convention for ADAJ for
CAH Becoming Customary Law

In December 2011, former U.S. President George W. Bush visited Zam-
bia.*® Prior to his visit, Amnesty International released a report claiming
that any State George W. Bush visits has an obligation to investigate his
alleged involvement in the crime of torture and to arrest him during that
investigation.** Zambia declined to arrest George W. Bush. Zambian For-
eign Affairs Minister Chishimba Kambwili questioned: “On what basis
does Amnesty International want us to arrest President Bush?”.%

Consider a hypothetical scenario where the Proposed Convention is
in force, Zambia is a State Party, and the basis that Amnesty International
wants Zambia to make an arrest is the crime of torture under Article
3(1)(f) of the Proposed Convention. In this hypothetical, Zambia never-
theless refuses to arrest George Bush, arguing that it is not obligated to
prosecute or extradite under Article 9 for two reasons. First, Zambia
claims that the accusation of an NGO with a political agenda does not en-
gage Article 9 of the Proposed Convention, which is an agreement open
only to States Parties. Second, Zambia claims that the act of torture that
George W. Bush is being accused of does not qualify as a CAH, because
the alleged torture was perpetrated against enemy combatants in an armed
conflict, not “a civilian population”.

The response of other States to Zambia’s decision could result in
one of three scenarios. In Scenario A, all other States Parties to the Pro-
posed Convention accept that Zambia had the right to dismiss Amnesty’s
accusation. In Scenario B, at least some States Parties claim that Zambia’s
decision violated its ADAJ obligations under Article 9 of the Convention,
but none instigates arbitration with Zambia under Article 26. In Scenario
C, another State Party does instigate legal proceedings against Zambia for
having breached its ADAJ obligations under Article 9.

4 Lewis Mwanangombe, “Zambia Rejects Rights Group’s Call to Arrest Bush”, Associated
Press, 4 December 2011.

Amnesty International, “Bringing George Bush to Justice”, London: Amnesty Internation-
al Publications, 2011, available at http://www.amnesty.org/en/library/asset/AMR51/097/
2011/en/c2a7843c-2340-445e-9770-f33d76bed282/amr510972011en.pdf.

Lewis Mwanangombe, “Zambia rejects rights group’s call to arrest Bush”, see supra note
44,

44

45
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The current structure of Article 9 invites a Scenario B outcome be-
cause it does not say whether Zambia has the right to disregard Amnesty’s
CAH accusation. This ambiguity permits States that would like to see
George W. Bush prosecuted to complain that Zambia’s decision violates
its ADAJ obligations. Objecting States can be assured that their complaint
is credible because Article 9 requires prosecution or extradition and
leaves open no third avenue of inaction. In other words, States that might
otherwise be cautious about speaking against Zambia are given space to
do so by Article 9. This pushes a potential Scenario A result towards Sce-
nario B.

At the same time, under Article 9 there is little incentive for any one
State to go beyond empty criticisms and take legal action against Zambia.
Arbitration under Article 26 will be time-consuming and resource-
expensive. It may seem to one State that it should fall to another to initiate
legal proceedings because of some connection to the alleged crime. Most
importantly, because Article 9 does not indicate whether Zambia is within
its rights to dismiss the accusation, the outcome of arbitration will be un-
certain, a sure deterrent to legal action. In this way, Article 9 pushes a
possible Scenario C outcome towards Scenario B.

In Scenario B, some States say that Article 9 of the Convention has
been violated, but they do not abide by the dispute resolution provisions
provided by Article 26. Acknowledging that the Convention is engaged
while simultaneously acting outside of its structure undermines the au-
thority of the Convention.

Scenario B is also the most damaging to the chances of ADAJ for
CAH becoming customary international law. In Scenario B, Zambia’s de-
cision is treated by objecting States as a deviation from the ADAJ rule by
their words but not their actions. The ICJ requires that deviations from a
customary rule must be “treated as breaches of that rule” in order for the
customary status to be maintained.*® Article 26 demands that breaches of
Article 9 should be arbitrated or brought before the 1CJ. Empty criticisms
are a half-measure. Over time, Scenario B responses would build a record
of alleged breaches of ADAJ for CAH that are ultimately accepted by
other States. This would be damaging to any prospect of ADAJ for CAH
becoming customary international law.

4 1CJ, Nicaragua v. United States of America, see supra note 11.
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In contrast, Scenario A, where States accept Zambia’s decision, has
no impact on ADAJ for CAH becoming customary international law.
States accept that ADAJ was not engaged by Amnesty’s accusation, so
Zambia’s decision cannot be a deviation from the ADAJ obligation. And
in Scenario C, although Zambia’s decision is treated as a deviation from
the ADAJ rule, it is met with a full objection from another State Party.
This response will allow the crystallization of ADAJ for CAH into inter-
national law to continue unimpeded.

12.6. A Proposed Solution

The gravity towards Scenario B, the least-desirable result from the per-
spective of ADAJ for CAH becoming customary international law, can be
reversed by restructuring Article 9. More specifically, Article 9 must es-
tablish who has the authority to say which accusations of which crimes by
which actors engage Article 9. It should do so in the following way. First,
the presumption should be that the State with jurisdiction, here Zambia,
can determine whether someone has been accused of CAH in a way that
engages its Article 9 obligation.*” Second, this presumption should be
overridden when either the U.N. Security Council or another designated
U.N. body supports the accusation of CAH.

Of course, under the U.N. Charter, the Security Council can declare
actions to be CAH irrespective of the Proposed Convention. But by ex-
plicitly providing that such a declaration would engage the Article 9 obli-
gations, the Proposed Convention would bring Security Council resolu-
tions within its framework.

Empowering another designated U.N. body to determine what qual-
ifies as CAH would be complimentary to Article 8(13) of the Proposed
Convention, which provides that States Parties may call upon competent
organs of the U.N. for the prevention and punishment of CAH. Allowing

47 Article 8(8) of the Proposed Convention has a related but different function. Article 8(8)
mandates only what States should do when they believe allegations of CAH are warranted,;
it is silent with regard to the opposite situation where States deem allegations unjustified.
It does not give States permission to do nothing when they determine nothing is the appro-
priate response. For example, Zambia’s decision not to pursue action against Georgia W.
Bush is unsanctioned by the current Proposed Convention. This is particularly clear when
Avrticle 8(8) is read alongside Article 8(9), which requires that States shall prosecute or ex-
tradited those “suspected of committing crimes against humanity”, without qualifying
“suspected”.
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those same U.N. organs to call on States Parties to abide by Article 9
would create a reciprocal right. Further, the authority of a U.N. body
would likely put more pressure on the State with jurisdiction to prosecute
or extradite than would the accusations of any single State Party.

Returning to our hypothetical, under this proposed solution, Zam-
bia’s right to determine what qualifies as an accusation of CAH respects
State sovereignty and would attract States to sign and ratify the Conven-
tion. It will also push towards a Scenario A outcome. States Parties will
be less likely to object to Zambia’s decision to do nothing if it clearly has
the right to make that decision. Again, this result will have no impact on
ADAJ for CAH becoming customary international law because ADAJ is
not engaged.

If the Security Council or another U.N. body overrides Zambia’s
decision not to prosecute, this will militate towards a Scenario C outcome.
States Parties will be more likely to take legal action against Zambia for
two reasons. One is that the States who backed the Security Council or
U.N. body decision may feel compelled to follow through and press for
judicial resolution. This is likely to garner positive international attention
for those States, because the involvement of a U.N. body will have
heightened public interest around the issue. Second, because the revised
Article 9 demands that ADAJ be strictly followed when the Security
Council or another U.N. body supports the accusation, any State challeng-
ing Zambia is likely to be successful at arbitration.

Assigning authority to determine what qualifies as a CAH accusa-
tion to the State with jurisdiction over the accused, while limiting this au-
thority in the case of Security Council or U.N. body interventions, pushes
away from a Scenario B result and the negative consequences it would
entail for the Proposed Convention and for ADAJ for CAH becoming cus-
tomary law.

12.7. Conclusion

There will be occasions when States Parties to a CAH Convention refuse
to prosecute or extradite persons accused of CAH. This chapter has ar-
gued that the ADAJ provision of the Convention should guide other States
Parties towards either accepting that refusal or making a full objection
through judicial proceedings. These results avoid the dithering middle
ground of objections without legal action. If this middle ground were to
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become the default reaction to a State like Zambia seeking to avoid a
prosecute-or-extradite decision, the chances of ADAJ for CAH becoming
customary international law would be diminished.

Article 9 could be strengthened by allowing States with jurisdiction
the right to dismiss a CAH accusation. This would dissuade empty objec-
tions from other States Parties. At the same time, Article 9 should give an
overriding power to the Security Council or a designated U.N. body. This
would help ensure that serious cases attracting the support of either body
would be challenged through the proper legal procedures.

These changes would encourage other States to stay silent or take
legal action, accordingly. The result would benefit the legitimacy of the
Proposed Convention and the prospects of ADAJ for CAH crystallizing
into customary international law.
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The Aut Dedere Aut Judicare Provision
in the Proposed Convention
on Crimes Against Humanity:
Assessment from a Chinese perspective

SHANG Weiwei" and ZHANG Yueyao™ "

13.1. Introduction

The obligation aut dedere aut judicare requires a State to extradite or
prosecute a person found in its territory if the person is suspected of cer-
tain crimes. It is created to support international co-operation in fighting
impunity for those crimes. There are over 60 multilateral treaties that con-
tain an aut dedere aut judicare provision.! Yet when it comes to core in-
ternational crimes, there is no treaty with this obligation for genocide,
most crimes against humanity, or war crimes other than grave breaches.?
The proposed International Convention on Prevention and Punishment of
Crimes Against Humanity (‘Proposed Convention”) tends to narrow this
gap by prescribing an obligation aut dedere aut judicare (‘prosecute or
extradite’) in its Article 9.

*

SHANG Weiwei (LL.B., China University of Political Science and Law), is currently a
master candidate in international law at Peking University, China and an intern in the Ap-
peals Chamber of International Criminal Tribunal for the former Yugoslavia (ICTY).

** ZHANG Yueyao (LL.B., Peking University, M.A., Peking University, LL.M, University
of California Berkeley), is currently a Ph.D. candidate in the Max-Planck Institute for
Comparative Public Law and International Law, Heidelberg, Germany. During her studies
in Peking University, she participated in the Human Rights Master Programme of Peking
University Law School and Lund University Raoul Wallenberg Institute of Human Rights
and Humanitarian Law. She is an editor of Peking University International and Compara-
tive Law Review and of the Torkel Opsahl Academic EPublisher. All Internet references
were last accessed on 25 August 2014.

1 Survey of multilateral conventions that may be of relevance for the work of the Interna-
tional Law Commission on the topic: The obligation to extradite or prosecute (aut dedere
aut judicare), 18 June 2010, U.N. Doc. A/CN.4/630 (‘U.N. Secretariat Survey’), para. 4.

2 Report of the Working Group on the Obligation to extradite or prosecute (aut dedere aut
judicare), 22 July 2013, U.N. Doc. A/CN.4/L.829, para. 20.

FICHL Publication Series No. 18 (2014) — page 345



On the Proposed Crimes Against Humanity Convention

China is party to 23 multilateral treaties with aut dedere aut judi-
care provisions.® While the obligation set out in some of those provisions
are similar to that under Article 9 of the Proposed Convention, the latter
contains a unique option of extradition to international judicial organs.

Mindful of China’s general recognition of the need to ensure pun-
ishment of crimes against humanity, this chapter analyzes the relationship
between prosecution and extradition, as well as the three alternatives en-
tertained by Article 9 of the Proposed Convention, in light of China’s do-
mestic law and positions pronounced in international fora. Then it turns to
China’s possible concerns that may be caused by other articles in the Pro-
posed Convention in the implementation of Article 9, and predicts that
China may be reluctant to accept this regime for punishing crimes against
humanity.

13.2. China’s General Recognition of the Need to Ensure Punish-
ment of Crimes Against Humanity

The need to ensure punishment of crimes against humanity by prosecution
or extradition was declared in U.N. General Assembly Resolution 2840
(XXVD* and Resolution 3074 (XXVIII)® in the 1970s. The Security
Council has also adopted many resolutions regarding crimes against hu-
manity and other core international crimes. While not usually prescribing
an explicit obligation aut dedere aut judicare, those resolutions urge

3 See the Annex to this chapter.

4 Question of the punishment of war criminals and of persons who have committed crimes
against humanity, 18 December 1971, U.N. Doc. A/Res/2840 (XXVI). In its para. 1, the
resolution “urges all States [...] to put an end to and to prevent war crimes and crimes
against humanity and to ensure the punishment of all persons guilty of such crimes, includ-
ing their extradition to those countries where they have committed such crimes”.

5 Principles of international cooperation in the detection, arrest, extradition and punishment
of persons guilty of war crimes and crimes against humanity, 3 December 1973, U.N. Doc.
A/Res/3074 (XXVIII). Para. 5 of the resolution provides:

Persons against whom there is evidence that they have committed war
crimes and crimes against humanity shall be subject to trial and, if
found guilty, to punishment, as a general rule in the country in which
they committed those crimes. In that connection, States shall co-
operate on questions of extraditing such persons.
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States to put an end to impunity for crimes against humanity.® China vot-
ed for all of the resolutions above.’

In connection with the Draft Code of Crimes against the Peace and
Security of Mankind, States discussed in detail the obligation to prosecute
or extradite core international crimes, including crimes against humanity.®
Although China did not submit specific comments regarding this issue,
the record shows that the association of this obligation with crimes against
humanity was not challenged.®

In a 2007 Statement regarding the International Law Commission
(‘ILC?) report, China suggests crimes covered by the obligation aut dede-
re aut judicare should primarily include, among others, international
crimes “endangering the common interest of the international community
as confirmed by the international law”. According to China, if the crime
to which this obligation is applied is a crime under customary law univer-
sally acknowledged by the international community, the obligation to ex-
tradite or prosecute may also become an obligation under customary in-

6 Resolution 1318 (2000) of U.N. Security Council, 7 September 2000, U.N. Doc.
S/RES/1318 (2000), at VI; Resolution 1325 (2000) U.N. Security Council, 31 October
2000, U.N. Doc. S/IRES/1325 (2000), para. 11; Resolution 1379 (2001) of U.N. Security
Council, 20 November 2001, U.N. Doc. S/IRES/1379 (2001), para. 9(a); Resolution 1612
(2005) of U.N. Security Council, 26 July 2005, U.N. Doc. S/RES/1612 (2005), Preamble;
Resolution 1674 (2006) of U.N. Security Council, 28 April 2006, U.N. Doc. S/RES/1674
(2006), para. 8; Resolution 1820 (2008) of U.N. Security Council, 19 June 2008, U.N.
Doc. S/RES/1820 (2008), para. 4.

7 Study on relevant State declarations see Raphaél van Steenberghe, “The Obligation to
Extradite or Prosecute — Clarifying its Nature”, in Journal of International Criminal Jus-
tice, 2011, vol. 9, pp. 1100-1101.

8 Draft Code of Crimes Against the Peace and Security of Mankind, U.N. Doc.
AJCN.4/L.532, Corr.1, Corr.3, 26 July 1996, Articles 9 and 18.

% Twelfth Report on The Draft Code of Crimes Against the Peace and Security of Mankind,
by Mr. Doudou Thiam, Special Rapporteur, 15 April 1994, U.N. Doc. A/CN.4/460 and
Corr. 1, paras. 49-69.
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ternational law.'° In another Statement in 2012, China recognizes crimes
against humanity as established international crimes.!

Through these documents and declarations, China repeatedly, alt-
hough in a general sense, supports the application of the obligation aut
dedere aut judicare to crimes against humanity. That being said, one
should bear in mind that China holds a narrow definition and have reser-
vations over the universality of this category of crime.

13.3. Relationship between Prosecution and Extradition

13.3.1. Two Categories of Relationship

The aut dedere aut judicare provisions in international treaties ensure
prosecution of the alleged offender either by the State requesting extradi-
tion or by the State where the individual is present. The relationship be-
tween extradition and prosecution in existing treaties can be classified
into two categories: (i) an obligation to prosecute arises ipso facto when
the alleged offender is present in the territory of the State. Once a request
for extradition is made, the State concerned may be relieved of the obliga-
tion to prosecute by opting for extradition; and (ii) the obligation to pros-
ecute is only triggered by the refusal to surrender the alleged offender fol-
lowing a request for extradition. It is also the obligation aut dedere aut
judicare in its classic sense of the word.™

Examples of Category One aut dedere aut judicare obligation can
be found in the relevant provisions of the 1949 Geneva Conventions and
their 1977 Additional Protocol I, and the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment (‘Torture

10 «Statement by Mr. DUAN Jielong, Director-General of Treaty and Law Department, Min-
istry of Foreign Affairs of China, at the Sixth Committee of the 62nd Session of the U.N.
General Assembly, on Item 82 ‘Report of the International Law Commission’ (Reserva-
tions to Treaties, Shared Natural Resources, Obligation to Extradite or Prosecute)”, 1 No-
vember 2007 (‘DUAN 2007 Statement”).

11 «statement by Mr. Li Linlin, Chinese Delegate at the Sixth Committee of the 67th Session
of the UN General Assembly on Report of the International Law Commission on the Work
of its 64th Session on 5 November 2012 (‘LI 2012 Statement’).

12 United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an
International Criminal Court Rome, 15 June-17 July 1998, Official Records, Volume II,
Summary records of the plenary meetings and of the meetings of the Committee of the
Whole (‘Rome Conference Records, Volume II”), pp. 149, 299.

13 U.N. Secretariat Survey, para. 126, supra note 1.
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Convention’).}* The Draft Code of Offences against the Peace and Securi-
ty of Mankind also contains a similar provision intended to create an obli-
gation ipso facto to prosecute.’® Article 9 of the Proposed Convention
falls into this category:

Aut dedere aut judicare (Prosecute or Extradite)

1. Each State Party shall take necessary measures to establish
its competence to exercise jurisdiction over crimes against
humanity when the alleged offender is present in any
territory under its jurisdiction, unless it extradites him or her
to another State in accordance with its international
obligations or surrenders him or her to the International
Criminal Court, if it is a State Party to the Rome Statute, or
to another international criminal tribunal whose jurisdiction
it has recognized.

2. In the event that a State Party does not, for any reason not
specified in the present Convention, prosecute a person
suspected of committing crimes against humanity, it shall,
pursuant to an appropriate request, either surrender such a
person to another State willing to prosecute fairly and
effectively, to the International Criminal Court, if it is a State
Party to the Rome Statute, or to a competent international
tribunal having jurisdiction over crimes against humanity.

Under the Category One obligation, where there is a lack of request

for extradition, the obligation to prosecute is absolute. Once such a re-
quest is made, the custodial State has the discretion to choose between
extradition and prosecution. The International Court of Justice (‘ICJ”)
held in the Obligation to Prosecute or Extradite case that such an inter-
pretation gives certain priority to prosecution by the custodial State.*® It is
in this sense that the term “obligation to prosecute or extradite” is used to

14

15
16

See Annex. of the Four 1949 Geneva Conventions, in UNTS, vol. 75, p. 287, entered into
force on 21 October 1950, Articles 49, 50, 129, 146; 1977 Additional Protocol I, in UNTS,
vol. 1125, p. 3, entered into force on 7 December 1979, Article 85; the wording of Article
7 of the Convention Against Torture is ambiguous, but it was interpreted by the Commit-
tee Against Torture and the International Court of Justice as imposing an obligation to
prosecute independently from any request for extradition, CAT/C/36/D/181/2001, para.
9.7.; Questions relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal),
Judgment, 20 July 2012 (‘Obligation to Prosecute or Extradite case’), para. 94. See also
U.N. Secretariat Survey, supra note 1, paras. 128 and 130.

U.N. Secretariat Survey, para. 129, see supra note 1.
Obligation to Prosecute or Extradite case, para. 95, see supra note 14.
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denote this first category, and “obligation to extradite or prosecute” the
second category. The Latin tag aut dedere aut judicare may be used to
indicate both categories and this type of obligation in general '’

13.3.2. Chinese Perspective on the Relationship

As mentioned above, China is party to various international conventions
providing for an obligation aut dedere aut judicare similar to that under
Article 9 of the Proposed Convention, such as the 1949 Geneva Conven-
tions and their Additional Protocol I, and the Torture Convention.!®
Therefore China has no problem accepting the Category One obligation
regarding certain crimes. In the meantime, its 2007 Statement on this top-
ic, while supporting the alternative nature of the obligation aut dedere aut
judicare, specifically points out that the State has free choice between
prosecution and extradition.'® China’s position is arguably taken further
by Judge XUE Hangin in her Dissenting Opinion in the Obligation to
Prosecute or Extradite case.

Judge XUE recognizes that the obligation to prosecute under the
Torture Convention arises irrespective of a request for extradition, but
considers the majority unduly accord more weight to the prosecution op-
tion and overlook the extradition alternative still available to the custodial
State. In Judge XUE’s view, the majority by restricting their examination
to the prosecution option alone, arrive at the premature conclusion that
Senegal violates its obligation aut dedere aut judicare as a whole. In par-
ticular, according to Judge XUE, even after Senegal has opted for prose-
cution but failed to implement it, so long as Belgium continues to make
extradition requests and extradition is still a possibility, Senegal cannot be
found in breach of its obligation aut dedere aut judicare.? It essentially

17 1t has been argued that the formula ‘prose qui vel dedere’ or ‘judicare vel dedere’ embod-
ies more precisely Category One obligation, while ‘aut dedere aut judicare’ is reserved for
Category Two obligation in the classical sense of the term. This chapter uses ‘aut dedere
aut judicare’ in a general sense. See Belgium’s comments submitted to the International
Law Commission regarding the obligation to extradite or prosecute, A/CN.4/612, para. 15;
Raphaél van Steenberghe, 2011, p. 1114, footnote 99, see supra note 7.

18 See the list in the Annex to this chapter.

19 DUAN 2007 Statement, see supra note 10.

20 International Court of Justice, Questions relating to the Obligation to Prosecute or Extra-
dite (Belgium v. Senegal), Dissenting Opinion of Judge Xue Hangin (‘Dissenting Opinion,
XUE”), paras. 35—38. A prominent Chinese scholar in extradition law deems the ICJ’s in-
terpretation of an ipso facto obligation to prosecute inconsistent with the ordinary meaning
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means the custodial State can refuse to extradite and fail to prosecute, the
renewed extradition requests will just keep it from violating the obligation
aut dedere aut judicare.

Judge XUE’s interpretation may or may not predict the evolution of
China’s position, it certainly expands the connotation of the alternative
nature of the obligation. It differs from the classic version as regards when
does the obligation to prosecute start. In her understanding, the starting
time of the obligation to prosecute is at the discretion of the custodial
State; whereas in the context of the Proposed Convention, the obligation
starts once the alleged offender is found in the custodial State’s territory,
leaving States limited discretion on when to start the proceedings. Seen in
this light, the alternative nature China has consistently emphasized may
be sovereign States’ discretion as to whether and when to prosecute the
alleged offender without any external interference.

13.4. The Prosecution Alternative

13.4.1. Domestic Legislation and Rules in China

In 1992, the obligation aut dedere aut judicare was first dealt with in an
internal document titled ‘Rules Regarding Several Questions Encountered
in Processing Extradition Cases’ issued jointly by the Ministry of Foreign
Affairs, the Supreme People’s Court, the Supreme People’s Procuratorate,
the Ministry of Public Security and the Ministry of Justice of China (‘the
Rules”). The Rules is not law proper, but may be an important source of
reference for extradition-related work within the Chinese government be-
fore the adoption of Extradition Law in 2000.% It may also be the only
domestic document that gives guidance on the implementation of the ob-
ligation aut dedere aut judicare. According to the Rules, where the deci-
sion is made not to extradite the alleged author of crimes for which China
has treaty obligations to extradite or prosecute, such alleged offender

of the text of the Torture Convention. (E(5IJEEGEFY , BN, HEBOERYHR
#1, 2013 4F, #% 1451 (HUANG Feng, Aut dedere aut judicare, China University of
Political Science and Law Press, 2013, p. 145).

2 g \ R AIE 519 (Bxtradition Law of the People’s Republic of China), adopted on
28 December 2000 at the 19th meeting of the Standing Committee General Assembly by
the National People’s Congress of the PRC.
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should be brought to competent judicial organs with the view to prosecu-
tion.??

The obligation to prosecute requires strong legal commitments from
States Parties. It is conditioned on two premises: (i) the prohibited con-
duct is criminalized under domestic law; and (ii) the national courts are
empowered with necessary jurisdiction over those crimes, which usually
implies recognition of extraterritorial jurisdiction, including universal ju-
risdiction as provided for in the Proposed Convention.?

These two premises were missing in the Chinese law for a long
time, even after China had entered into international obligations to prose-
cute certain crimes. For example, genocide and most war crimes are not
included in China’s Criminal Law, despite of China’s ratification of the
Convention on the Prevention and Punishment of the Crime of Genocide
(‘Genocide Convention’) in 19832* and of the 1949 Geneva Conventions
and their Additional Protocol | respectively in 1956 and 1983.%° Nor did
the Criminal Law provide for extraterritorial jurisdiction at the relevant
time. Although the Chinese Constitution does not define the relationship
between international law and domestic law, which leaves the question
open whether international treaties have automatic application in domestic
courts, the legislative gap was acutely felt in the actual implementation of

2 AAEER e NRIERE. mm NIRRT, A%E. mNARRTHIR (LT 7025
R T RS E Y BB A (Rules regarding Several Questions Encountered in
Processing Extradition Cases issued jointly by the Foreign Affairs Ministry, Supreme
Court, Supreme Procuratorate, Public Security Ministry, and Justice Ministry of PRC), 23
April 1992, available at http://www.law-lib.com/law/law_view.asp?id=8562; see also # X
(HUANG Feng), supra note 20, p. 61.

The Proposed Convention, Article 8 ‘Obligations of States Parties’, Section A ‘Legislation
and Penalties’.

24 Convention on the Prevention and Punishment of the Crime of Genocide, in UNTS, vol.
78, p. 277, entered into force on 12 January 1951. Although the Genocide Convention does
not include an aut dedere aut judicare provision, its Articles V and VI require criminaliza-
tion of genocide offences under national law and prosecution by the territorial State,

% it N RILFEFFE (Criminal Law of PRC), entered into force on 1 July 1979, amend-
ed on 14 March 1997. Chapter X of the Chinese Criminal Law deals with crimes commit-
ted by servicemen in wartime. Some provisions may be said to liken war crimes, but in a
very limited manner: Article 444 (abandoning wounded or sick soldiers of Chinese armed
forces), Article 445 (refusing to treat serviceman of the Chinese armed forces), Article 446
(attacking or plundering innocent residents), and Article 448 (maltreatment of prisoners of
war).

23
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the obligation aut dedere aut judicare.?® In order to solve this problem, in
1997, the Criminal Law of China was amended to include Article 9,
which reads:
This Law is applicable to the crimes prescribed in the
international treaties concluded or acceded to by the People’s
Republic of China and over which the People’s Republic of
China has criminal jurisdiction within its obligation in
accordance with the treaties.

It is China’s official position that this one-sentence article consti-
tutes the legal basis for the exercise of universal jurisdiction over crimes
prescribed in the Torture Convention.?’ In its latest report submitted to the
Committee Against Torture, China maintains that the principle aut dedere
aut judicare laid down in the Torture Convention is in keeping with the
Chinese criminal justice system.?® Chinese scholars have pointed out that
Article 9 may solve the problem of universal jurisdiction, but whether it
can import singlehandedly treaty crimes for the purpose of prosecution is
questionable.?® Article 3 on principle of legality, added to the Criminal
Law at the same time as Article 9, reads as follows: “An act which is ex-
plicitly criminalised by law shall be convicted and punished in accordance
with law; otherwise, it shall not be convicted or punished”. The term
“law” may be interpreted as including international treaties China has
concluded, so that the crime itself may be established. However, given
that international conventions do not prescribe penalty for concerned
crimes, the punishment is inevitably left to randomness. It has also been

% Ma Chengyuan, “The Connotation of Universal Jurisdiction and its Application in the

Criminal Law of PRC”, in Morten Bergsmo and LING Yan (eds.), State Sovereignty and
International Criminal Law, Torkel Opsahl Academic EPublisher, Beijing, 2012, p. 181
(www.legal-tools.org/doc/a634d0/).

27 The Third Periodic Report on Implementation of Convention Against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment, submitted to Committee Against
Torture by the Government of China, 5 January 2000, CAT/C/39/Add.2, para. 15.

B i NRILAE AT CBEEERA AR A . AN NE BT B A I A8 sk 1 2
21) MBSk (The Sixth Periodic Report on the Implementation of the Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, submit-
ted to Committee Against Torture by the Government of China), 4 April 2014,
CATI/C/CHNY/5, para. 46, restating the position in the Supplementary Report submitted to
Committee Against Torture, 18 January 1993, CAT/C/7/Add.14, para. 90.

2 See, e.g., MA Chengyuan, 2012, pp. 185-186, supra note 26.
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argued that prosecution of international crimes under the name of existing
ordinary crimes would violate the principle of prohibition of analogy.*

13.4.2. Relevant Chinese Practice Regarding Other Crimes and Im-
plications for Crimes Against Humanity

Even before the adoption of Article 9, in a special case, a Chinese court
had already applied international treaties directly. In 1985, a Soviet pilot
hijacked a civil aircraft to China to seek asylum. China was then party to
the Hague Convention for the Suppression of Unlawful Seizure of Air-
craft and Convention for the Suppression of Unlawful Acts against Safety
of Civil Aviation, both containing aut dedere aut judicare provisions. Af-
ter taking control of this pilot, China chose to prosecute him instead of
extraditing him to the Soviet Union. Given that unlawful seizure of air-
craft was not criminalized under domestic law,*! the court relied on the
aforementioned treaties and “relevant domestic law” to reach the convic-
tion and sentenced the pilot to eight years in prison.*

This case may be one of its kind. It was operated out of a political
need to show judicial competence, even with a bit of a stretch for the lat-
ter. It would arguably be more difficult for today’s courts to do so, with
greater consciousness of the principle of legality and under closer watch
of the rest of the world. The justification provided by Article 9 has its lim-
itations, as is discussed above.

Combining China’s official position and scholar interpretations of
Article 9 of the Criminal Law with the case predating it, it can be said that
the prosecution of those non-incorporated crimes, including crimes
against humanity when need be, would be controversial but not impossi-
ble. In any case, interest to incorporate core international crimes into the

3 bid., pp. 184-187.

81 The crime of unlawful seizure of aircraft was criminalized by the ‘Decision of the Stand-

ing Committee of the National People’s Congress Regarding the Punishment of Criminals
Engaged in Aircraft Hijacking’ in 1992, and subsequently incorporated into the Criminal
Law by an amendment in 1997. The Decision is available at http://en.pkulaw.cn/ dis-
play.aspx?cgid=6078&lib=law; the comparison table of the 1979 and 1997 versions of
the Criminal Law is available at http://www.pkulaw.cn/bzk/compare.aspx?cid=186.

2 GRFRNE. “IRER 23 ERTFHREHLE S Fraa bt E S, 2008 4F 11 H 3 H
(ZHANG Chijian, ‘Forced Landing of Hijacked Soviet Civil Aircraft in China 23 Years
Ago’, 3 November 2008). The “relevant domestic law” relied on by the court is not speci-
fied in the report. See also #= )X, (HUANG Feng), 2013, p. 63, supra note 20.
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Criminal Law is lacking because of their unlikely application in China. As
there is no domestic legislation on crimes against humanity, an Article 9-
based prosecution would be the only choice when such a need arises.

13.4.3. The Obligation to Prosecute and the Obligation to Prosecute or
Extradite Case Before the ICJ

The discussion over the obligation to prosecute features the Obligation to
Prosecute or Extradite Judgment by the ICJ. It serves as an important
source of reference regarding the scope and extent of this obligation. In
this case, since Senegal claims it has opted for prosecution, the Court
turns to examine whether measures taken by Senegal fulfil the obligation
to prosecute under the Torture Convention, in particular, whether there is
undue delay in initiating proceedings against the former Chadian presi-
dent Hisséne Habré.®

The Court considers it implicit in the text of Article 7(1) of the Tor-
ture Convention that the obligation to prosecute must be implemented
within a reasonable time, in a manner compatible with the Convention’s
object and purpose “to make more effective the struggle against torture”.3*
According to the Court, Senegal’s delay in initiating proceedings against
Habré since the first complaint in 2000 constitutes a breach of such an
obligation.®® Other intervening factors in the interval period, such as refer-
ral to the African Union and judgment of the ECOWAS Court, do not jus-

tify the delay.®

Judge XUE disagrees with this approach. First, she highlights that
establishment of universal jurisdiction required by Article 5(2) is the pre-
condition for implementing the obligation to prosecute under Article 7(1).
Senegal’s violation of the obligation to prosecute before 2007 is the logi-
cal consequence of its violation of Article 5(2).%” Given that Senegal had
acknowledged its breach of Article 5(2) before 2007, Judge XUE holds
that the relevant time for the consideration whether Senegal has breached

33 Obligation to Prosecute or Extradite case, para. 109, see supra note 14.
3 lbid., para. 115.

% bid., paras. 114-117.

% lbid., paras. 111-112.

37 Dissenting Opinion, XUE, paras. 25-27, see supra note 20.
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its obligation under Article 7(1) should start from 2007, rather than
2000.%

Second, she observes that according to the majority opinion, Bel-
gium’s request for extradition essentially serves to monitor the implemen-
tation of Senegal’s obligation to prosecute, which is beyond the legal
framework of the Torture Convention. She underlines that Article 7(1)
does not entitle the State requesting extradition to urge the requested State
to prosecute.® She also points out that in any event, the decision of the
ECOWAS Court constitutes a legal justification for possible delay of pro-
ceedings before Senegalese courts.*

Indeed, taking the majority’s approach, where a State Party has
breached Article 5(2), it will usually continue to be in breach of Article
7(1) after it establishes the necessary jurisdiction and even commences on
the required proceedings — the latter just cannot come soon enough with
the time consumed by legislative amendment. Thus for States Parties who
are not adequately equipped to implement the obligation to prosecute, ac-
ceding to extradition request at the very beginning seems to be the wise
choice.

Judge XUE’s concern over the monitoring effect of Belgium’s
claim is inseparable from the issue of States Parties’ standing to invoke
the responsibility of another State Party for breach of Article 7(1), which
will be discussed in section 13.6. Her specific emphasis on the custodial
State’s discretion in conducting the prosecution, such as deciding its
timeframe, coincides with China’s position on non-interference. The ma-
jority’s approach in assessing the obligation to prosecute renders China
susceptible to accusations of breaching its obligation to prosecute, in light
of the latter’s unsatisfying criminalization of conduct prohibited by inter-
national treaties.

The comprehensive debate within the 1CJ regarding the obligation
to prosecute reveals points of contention that may arise in its application.
It helps to inform States when positioning themselves in this matter, espe-
cially for consideration of future aut dedere aut judicare provisions.

In general, China has limited potential to realize the prosecution al-
ternative regarding crimes against humanity — Article 9 of the Criminal

3 1bid., paras. 27-28.
% 1lbid., para. 39.
40 1bid., para. 43.
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Law is more symbolic than plausible. It is all the more reason that China
insists on ultimate ‘discretion’ — whatever that means — in interpreting and
applying the aut dedere aut judicare provisions.

13.5. The Extradition Alternative

The Extradition Law passed in 2000 sets out China’s legal regime for eX-
tradition.** This section examines provisions in the Extradition Law that
are relevant to the current discussion, namely, Article 9 and those on dou-
ble criminality, non-extradition of nationals, procedure of extradition and
authorities involved; and assesses their implications for the extradition
alternative provided for in the Proposed Convention.

Article 9 (1) of the Chinese Extradition Law reads as follows:

If China has criminal jurisprudence over the offence
indicated in the request and criminal proceedings are being
instituted against the person or preparations are being made
for such proceedings, the request for extradition made by a
foreign state to China may be rejected.*?

The commentary of this article explains that if China agrees to ex-
tradite the suspect, China shall give up the criminal jurisdiction to the
claimed offence and terminate all criminal suits concerning the offense.*?
The Extradition Law requires double criminality for a conduct to be ex-
traditable, that is, the conduct indicated in the request for extradition con-
stitutes an offence under the laws of both China and the requesting
State.** The decision over the criminality of a conduct for the purpose of
extradition is less drastic than an actual conviction. In this sense, Article 9
of the Criminal Law may be a better basis for implementing the obligation
of extradition than prosecution regarding conduct prohibited by interna-

41 Before the 1990s, due to lack of domestic regime, China had difficulties in implementing
extradition obligations under international treaties. For example, when acceding to the Ad-
ditional Protocol | of the 1949 Geneva Conventions, China made the following reserva-
tion: “At present, Chinese legislation has no provisions concerning extradition, and deals
with this matter on a case-by-case basis. For this reason China does not accept the stipula-
tions of Article 88, paragraph 2, of Protocol 1”. See also 35X, (HUANG Feng), p. 60, su-
pra note 20.

42 Extradition Law, see supra note 21.

43 National People’s Congress Commentary of the Extradition Law of China, Article 9(1),
available at http://www.npc.gov.cn/npc/flsyywd/xingfa/2002-07/15/content_297580.htm.

4 Extradition Law, Article 7(1), see supra note 21.
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tional treaties to which China is a party but not criminalized under Chi-
nese law. The aforementioned 1992 Rules already declare that crimes to-
wards which China has the obligation aut dedere aut judicare under inter-
national treaties should be regarded as extraditable.* For example, to
grant a hypothetical extradition request over genocide offences, the Geno-
cide Convention, to which China is a party, may be relied on in deciding
the criminality of the concerned conduct.*®

The decision whether a request meets conditions for extradition is
made by the court, on the basis of the Extradition Law and international
treaties. It is subsequently transmitted to the Ministry of Foreign Affairs.
When the court adjudicates that relevant conditions are not met, the Min-
istry shall deny the request for extradition; when the court holds that con-
ditions are met, the case is referred to the State Council for final approv-
al.*” The question of immunity, which often arises with regard to core in-
ternational crimes, including crimes against humanity, may emerge al-
ready before the court and continue to influence the decision-making if
the case goes to the State Council. This issue will be discussed in the last
section of this chapter.

Where the court or State Council denies the request for extradition,
the law requires the immediate termination of the compulsory measures
against the alleged offender.*® No subsequent proceedings against the al-
leged offender pursuant to aut dedere aut judicare are contemplated in the
Extradition Law. Here the aforementioned 1992 Rules should be consid-
ered in order to decide whether the end of the extradition procedure may
be the beginning of domestic proceedings as a result of application of the
obligation aut dedere aut judicare regarding certain crimes. In its report
to the Committee Against Torture, China specifically mentions that where
parties to extradition treaties refuse to extradite their own nationals, the
custodial State must submit its nationals to competent authorities with the
view to prosecution.*

4 Rules regarding Several Questions Encountered in Processing Extradition Cases, Avrticle 6,
see supra note 22.

4 Although in any event, conducts contemplated in core international crimes may find anal-
ogy in ordinary crimes under domestic law, thus satisfy the criminality requirement.

47 Extradition Law, Articles 22—29, see supra note 21.

48 |bid., Articles 28—29.

49t N RILFEPAT (SR EEETA MR A NE B 5 R E st 1 A
21) MBSk (The Sixth Periodic Report on the Implementation of the Convention
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There is ample Chinese practice of extradition pursuant to the obli-
gation aut dedere aut judicare regarding ordinary crimes with an interna-
tional nexus and transnational offences whose perpetration may affect in-
ternational communication between States.*® Judicial co-operation in pun-
ishing these crimes is the priority of the domestic authorities. Practice re-
garding core international crimes seldom has occasion to rise and is not
much discussed in the domestic context.

Generally, extradition induces a less strenuous judicial burden than
prosecution. The Chinese legislation and practice provide more room for
manoeuvre in extradition than prosecution when it comes to crimes set out
in treaties to which China is a party but which are not incorporated into
Chinese criminal law.

13.6. The Third Alternative of Transfer to International Judicial
Organs

Article 9 of the Proposed Convention adds the International Criminal
Court (‘ICC’) and other international criminal tribunals to the destinations
of transfers, as does Article 1 of the Draft Rules on the Obligation to Ex-
tradite or Prosecute proposed by the Special Rapporteur before the ILC.
China expressed caution over this so-called ‘third alternative’ in its 2007
Statement >

Taking the ICC for example, its States Parties are already under the
obligation to give priority to the request of the ICC over that of other
States Parties, or even non-States Parties if the requested State has no in-
ternational obligation to extradite the person to those States. During the
negotiation of the ICC Statute, China put forward a proposal requiring the
requested State, in case of parallel requests, to give priority to the request-
ing State over the ICC, unless the matter is referred to the ICC by the Se-
curity Council. Notably, China’s proposal also underlines the need to en-
sure prosecution of the alleged offender: the requested State should either

Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, sub-
mitted to Committee Against Torture by the Government of China), para. 46, supra note
28.

% 35X, (HUANG Feng), 2013, pp. 66-69, see supra note 20. For a classification of crimes
to which the obligation aut dedere aut judicare applies, see Raphaél van Steenberghe, pp.
1111-1115, supra note 7.

51 DUAN 2007 Statement, see supra note 10.
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transfer the person to the ICC or to another State, or refer the case to its
competent authorities for the purpose of prosecution.®

This Chinese proposal must be viewed in light of China’s position
on the jurisdiction of the ICC. First, China considers crimes against hu-
manity should be associated with armed conflicts.>® Second, China re-
peatedly emphasizes that the ICC’s jurisdiction should be conditioned on
consent of both the State of nationality and the territorial State.>* China
criticized Article 12 of the ultimate ICC Statute, which only requires con-
sent from one of these States to establish jurisdiction, as violating the sov-
ereignty of States Parties and imposing obligations on non-States Par-
ties.> Thus the option to transfer the alleged offender to the ICC in the
Chinese proposal is premised on the consents of both the State of nation-
ality and the territorial State, without further competing requests for ex-
tradition from any other States claiming jurisdiction. Plus the definition of
crimes against humanity held by China is much narrower than that set out
in the ICC Statute and the Proposed Convention.>®

True, the ‘third alternative’ does not increase the risk of jurisdic-
tional claims of the territorial State and State of nationality beyond the
existing regime of the ICC Statute. But acceding to such a provision may
constitute recognition of the 1ICC’s exercise of jurisdiction over crimes
against humanity without consent from the aforementioned States.

To counterbalance such an undesirable effect, China deemed it nec-
essary in its 2007 Statement to set limits to the alternative obligations of
States. In particular, China suggested that in opting for extradition or
prosecution, States should prioritise territorial jurisdiction and personal
jurisdiction.®’

Additionally, the ‘third alternative’ may be a well-regarded solution
to certain practical difficulties. In her Dissenting Opinion in the Obliga-
tion to Prosecute or Extradite case, Judge XUE advocated the possibility

52 United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an
International Criminal Court Rome, 15 June-17 July 1998, Official Records, VVolume IlI,
Reports and other documents, p. 336.

5 Rome Conference Records, Volume Il, pp. 124, 149, see supra note 12.

5 1bid., Comments by Mr. LIU Daqun, pp.123, 323 and 362.

55 1bid.

% Article 7, Rome Statute of the International Criminal Court, in UNTS, vol. 2187,
p. 90, entered into force on July 1 2002; Article 3, Proposed Convention.

57 DUAN 2007 Statement, see supra note 10.
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of extraditing Habré to an ad hoc tribunal set up by the African Union.®®
Although the position was taken uniquely under the circumstances of that
case, it illustrates a sensible option to garner financial and political sup-
port to effectively end impunity.

13.7. Standing of States Parties to Bring Potential Breach of the
Obligation Before the ICJ

The ICJ recognizes that States Parties to the Torture Convention have a
common interest to ensure those who commit acts of torture do not enjoy
impunity. The obligation aut dedere aut judicare under Article 7(1), as an
essential means to achieve that goal, is owed by any State Party to all the
other States Parties to the Torture Convention. It is regarded as an obliga-
tion erga omnes partes. In reaching this conclusion, the Court also draws
analogy to similar provisions in the Genocide Convention.*

It is based on the erga omnes partes nature of this obligation that
the ICJ deduces the entitlement of each State Party to make a claim con-
cerning the cessation of an alleged breach by another State Party, which
serves as the foundation of Belgium’s claim in that case.®

In her Dissenting Opinion, Judge XUE considers the mere fact that
States Parties have a common interest in the observance of the obligation
aut dedere aut judicare does not give them the standing to bring a claim
before the Court. Only States “specifically affected” by the breach are
qualified to do so.%*

Where to draw the line in granting the standing has direct bearing
on the chances of States Parties being challenged before the I1CJ. It is true
that if a special interest were required for that purpose, in many cases no
State would be in the position to claim a potential breach by a State Par-
ty,% however grave it is. What may be equally true is that the possibility
for every State Party to take a potential breach to the ICJ opens the gate to
many claims.

58 Obligation to Prosecute or Extradite case, paras. 42—47, see supra note 14.
59 1lbid., para.68.

60 1hid., para. 69.

61 Dissenting Opinion, XUE, paras. 11-23, see supra note 20.

62 Obligation to Prosecute or Extradite case, para. 69, see supra note 14.
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The latter possibility is almost anathema to China, at multiple lev-
els, given its reluctance to engage in international judicial proceedings
and its consistent emphasis on non-interference and stability of interna-
tional order. China’s position is made abundantly clear by its reservation
to Article 30(1) of the Torture Convention, which provides for compulso-
ry dispute resolution through arbitration or before the 1CJ.%% The dispute
resolution clause in the Proposed Convention draws on Article 30(1) of
the Torture Convention, its relevance to the current discussion will be ex-
amined in the next section.

13.8.  Immunity and the Obligation Aut Dedere Aut Judicare under
the Proposed Convention

In 2005, the Security Council referred the Darfur situation to the 1CC.%
The ICC subsequently issued two arrest warrants for Omar Al Bashir, the
President of Sudan, holding that there were reasonable grounds to believe
Bashir had committed crimes within the jurisdiction of the ICC, including
crimes against humanity.% In 2011, Bashir visited China with the arrest
warrants for him pending. In defending Bashir’s visit, China expressed
serious reservations over ICC’s prosecution of Bashir and considered it
detrimental to the peace and stability of the region.®

When discussing the obligation aut dedere aut judicare, the ques-
tion of immunity is the elephant in the room. The Proposed Convention
unequivocally lifts any immunity accorded to State officials regarding

63 Article 30(1) reads:

Any dispute between two or more States Parties concerning the
interpretation or application of this Convention which cannot be settled
through negotiation shall, at the request of one of them, be submitted to
arbitration. If within six months from the date of the request for arbitra-
tion the Parties are unable to agree on the organization of the arbitra-
tion, any one of those Parties may refer the dispute to the International
Court of Justice by request in conformity with the Statute of the Court.

64 Security Council refers situation in Darfur, Sudan to the Prosecutor of the International
Criminal Court (Resolution 1593 Adopted by Vote of 11 in favour to none against, with 4
abstentions of Algeria, Brazil, China, United States), 31 March 2005, S/RES/1593(2005),
available at http://www.un.org/News/Press/docs/2005/sc8351.doc.htm.

85 International Criminal Court, Prosecutor v. Omar Hassan Ahmad Al Bashir, Warrant of
Arrest, 4 March 2009, ICC-02/05-01/09-1; International Criminal Court, Prosecutor v.
Omar Hassan Ahmad Al Bashir, Warrant of Arrest 11, 12 July 2010, ICC-02/05-01/09-1.

“Foreign Ministry Spokesperson HONG Lei, regular press conference of 28 June 20117,
available at http://karachi.chineseconsulate.org/eng/fyrth/t835066.htm.

66
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crimes against humanity, either before national or international courts.
This principle combined with the obligation to prosecute or extradite, if
applied to Bashir’s visit, would run counter to Article 11 of the Chinese
Criminal Law, which exempts foreign nationals vested with immunity
from China’s criminal jurisdiction.®’

On the correlation (or no) between the obligation and immunity,
China emphasizes that “the application of the obligation to extradite or
prosecute should not compromise the judicial jurisdiction of States, nor
should it affect the immunity of State officials from criminal judicial ju-
risdiction”.®® This position is supported by the 1CJ, who holds in the Obli-
gation to Prosecute or Extradite Judgment that the obligation to prosecute
or extradite regarding serious crimes does not create exception to immuni-
ty before national courts.5®

Specifically on immunity and crimes against humanity, in a 2012
declaration, China, while recognizing crimes against humanity are estab-
lished international crimes, believes customary international law neither
excludes the immunity of State officials from foreign jurisdiction, nor
recognizes any exceptions to that immunity. China refers to means pro-
vided by the ICJ in the Arrest Warrant case to ensure substantive respon-
sibilities of the State official over international crimes.”

China’s stake in these matters is not imaginary. Among overseas
criminal proceedings against current or former Chinese officials, crimes
against humanity may be a convenient choice for the prosecution. All
those attempts before foreign national courts, like the overwhelming ma-
jority of similar cases concerning State officials of other countries, have
not been successful or even remotely so.” Yet such threat to the dignity of

67 Criminal Law of China, see supra note 25, Article 11 reads as follows: “The problem of
criminal responsibility of foreigners who enjoy diplomatic privileges and impunity is to be
resolved through diplomatic channels”.

6 DUAN 2007 Statement, see supra note 10,

9 Obligation to Prosecute or Extradite case, supra note 14, paras. 58-59.

70 Li 2012 Statement, see supra note 11. See also, HUANG Huikang, “On Immunity of State
Officials from Foreign Criminal Jurisdiction”, in Chinese Journal of International Law,
2014, vol. 13, no. 1 (the author is Member of the International Law Commission, former
Director-General of the Department of Treaty and Law of the Ministry of Foreign Affairs
of China).

L Second Report on Immunity of State Officials From Foreign Criminal Jurisdiction, Roman
Anatolevich Kolodkin, Special Rapporteur, International Law Commission, 10 June 2010,
AJCN.4/631, footnote 19. In Spain in the period 2008-2009, investigations were launched
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State certainly contributes to China’s sentiment towards crimes against
humanity and entrenches its determination to maintain strict immunity.”?
In his comments on the topic ‘Crimes against humanity’ added to the
ILC’s agenda, the Chinese member underlines “the complexity and sensi-
tivity of this topic”, and suggests the Commission to deal with it “in a
prudent manner and avoid any pre-determined results before wide consen-
sus is reached by States”.”®

In sum, from the Chinese perspective, it seems the obligation aut
dedere aut judicare cannot be compatible with the principle of irrelevance
of official capacity as defined in the Proposed Convention, either as a
matter of domestic law or in terms of her inter-State communications. The
recognition of the obligation aut dedere aut judicare will only make the
need to assert immunity more pressing. In light of the compulsory dispute
resolution mechanism in the Proposed Convention,™ and the general
standing of other States Parties to invoke the responsibility of the State
Party in breach of this obligation, as sustained by the 1CJ,”® China would
be vulnerable to international proceedings under the regime of the Pro-
posed Convention. And the prohibition of reservations in the Proposed
Convention provides no exit from this dilemma.’®

in connection with charges of having committed crimes against humanity and genocide in
Tibet brought against high-ranking officials and politicians in China (the former President
of China JIANG Zemin, Defence Minister LIANG Guanglie and others). In view of
changes in Spain’s legislation which restricted the scope of ‘universal jurisdiction’, the
cases were abandoned. (El Pais, 27 February 2010.) A warrant was also issued in Argenti-
na in December 2009 for the arrest of JIANG Zemin and the head of the security service
LUO Gan on charges of crimes against humanity which had manifested themselves in per-
secution of the Falun Gong movement. See “Argentina judge asks China arrests over Falun
Gong”, 22 December 2009, available at http://www.reuters.com/article/2009/12/23/us-
argentina-china-falungong-idUSTRE5BMO02B 2009 1223.

2. “Foreign Ministry Spokesperson Hua Chunying”, regular press conference of 11 Feburary
2014, available at http://si.chineseembassy.org/eng/fyrth/t1127523.htm.

3 “Statement by Mr. Huang Huikang Director-General of the Department of Treaty and Law
of the Ministry of Foreign Affairs of China At the 68th Session of the UN General Assem-
bly On Agenda Item 81 Report of the 65th Session of the International Law Commission
(Part 1) on 30 October 2013, available at http://www.china-un.org/eng/hyyfy/t1095251.
htm.

7 Avrticle 26, the Proposed Convention.

5 See supra Section 6.

6 Article 23, the Proposed Convention.
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The Aut Dedere Aut Judicare Provision in the Proposed Convention
on Crimes Against Humanity: Assessment from a Chinese perspective

13.9. Conclusion

China generally considers the obligation aut dedere aut judicare an ade-
quate means to ensure punishment of crimes, including crimes against
humanity. Article 9 of the Chinese Criminal Law establishes the neces-
sary albeit controversial jurisdiction over crimes set out in international
treaties to which China is a party but which are not incorporated into Chi-
nese law. In the implementation of the obligation aut dedere aut judicare,
China has abundant practice regarding other crimes of international con-
cern, but seldom core international crimes. There is also a lack of interest
in taking up the latter matter in China.

China’s acceptance of the aut dedere aut judicare provision in the
Proposed Convention may be limited by China’s position on crimes
against humanity proper and the ‘third alternative’ to transfer to interna-
tional judicial organs. The former depends on the evolvement of China’s
perspective,”” and the latter can be cured with further qualification to the
‘third alternative’. None of these two represent insurmountable obstacles.

Concerns may be derived from the strict overall regime crafted by
the Proposed Convention, where the articles on irrelevance of official ca-
pacity and compulsory dispute resolution significantly increase the burden
of implementing the obligation aut dedere aut judicare, to the extent of
contradicting the domestic law and international practice of China.

" For example, Judge LIU Daqun of the ICTY observed the trend of development of cus-
tomary international law to recognize crimes against humanity regardless of its association
with armed conflicts. WLZEtH G, XIKHEE. WA F 4.  (EBRHIER D DL
By, JERUKZEHRAE, 2006 iR, 55 79-80 T (see LI Shiguang, LIU Daqun, LING
Yan (eds.), The International Criminal Court: A Commentary on the Rome Statute, Peking
University Press, 2006, pp. 79—80).
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Annex: Twenty-Three Multilateral Treaties With Aut Dedere Aut

1.

Judicare Provisions to Which China is a State Party

Geneva Convention for the Amelioration of the Condition of the
Wounded and Sick in Armed Forces in the Field of 12 August 1949,
Article 49, ratified by Chinese National People’s Congress Standing
Committee on 5 November 1956.

Geneva Convention for the Amelioration of the Condition of Wound-
ed, Sick and Shipwrecked Members of Armed Forces at Sea of 12
August 1949, Article 50, ratified by Chinese National People’s Con-
gress Standing Committee on 5 November 1956.

Geneva Convention relative to the Treatment of Prisoners of War of
12 August 1949, Article 129, ratified by Chinese National People’s
Congress Standing Committee on 5 November 1956.

Geneva Convention relative to the Protection of Civilian Persons in
Time of War of 12 August 1949, Article 146, ratified by Chinese Na-
tional People’s Congress Standing Committee on 5 November 1956.

1970 Hague Convention for the Suppression of Unlawful Seizure of
Aircraft, Articles 4, 6 and 7, ratified by Chinese National People’s
Congress Standing Committee on 10 September 1980.

1971 Convention for the Suppression of Unlawful Acts against Safe-
ty of Civil Aviation, Articles 5, 6 and 7, ratified by Chinese National
People’s Congress Standing Committee on 10 September 1980.

Protocol Additional to the Geneva Conventions of 12 August 1949,
and Relating to the Protection of Victims of International Armed
Conflicts (Protocol 1), of 8 June 1977, Article 88, ratified by Chinese
National People’s Congress Standing Committee on 2 September
1983.

1971 Convention on Psychotropic Substances, Article 22, ratified by
Chinese National People’s Congress Standing Committee on 18 June
1985.

Single Convention on Narcotic Drugs, 1961, as amended by the 1972
Protocol Amending the Single Convention on Narcotic Drugs, 1961,
Article 36, ratified by Chinese National People’s Congress Standing
Committee on 18 June 1985.
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10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

1973 Convention on the Prevention and Punishment of Crimes
against Internationally Protected Persons, including Diplomatic
Agents, Articles 3, 6 and 7, ratified by Chinese National People’s
Congress Standing Committee on 23 June 1987.

1984 Convention Against Torture and other Cruel, Inhuman or De-
grading Treatment or Punishment, Articles 5, 6 and 7, ratified by
Chinese National People’s Congress Standing Committee on 5 Sep-
tember 1988.

Convention on the Physical Protection of Nuclear Material, Articles 8,
9 and 10, ratified by Chinese National People’s Congress Standing
Committee on 2 December 1988.

United Nations Convention against Illicit Traffic in Narcotic Drugs
and Psychotropic Substances of 1988, Articles 4 and 6, ratified by
Chinese National People’s Congress Standing Committee on 4 Sep-
tember 1989.

1988 Convention for the Suppression of Unlawful Acts Against the
Safety of Maritime Navigation, Articles 5, 6, 7 and 10, ratified by
Chinese National People’s Congress Standing Committee on 29 June
1991.

1988 Protocol for the Suppression of Unlawful Acts Against the
Safety of Fixed Platforms Located on the Continental Shelf, Article 3,
ratified by Chinese National People’s Congress Standing Committee
on 29 June 1991.

1979 Convention against the Taking of Hostages, Articles 5, 6, 7 and

8, ratified by Chinese National People’s Congress Standing Commit-
tee on 28 December 1992.

1997 International Convention for the Suppression of Terrorist
Bombings, Articles 6, 7 and 8, ratified by Chinese National People’s
Congress Standing Committee on 27 October 2001.

Optional Protocol to the Convention on the Rights of the Child on the
Sale of Children, Child Prostitution and Child Pornography, Articles
4 and 5, ratified by Chinese National People’s Congress Standing
Committee on 29 August 2002.

United Nations Convention Against Transnational Organized Crime,
Articles 15 and 16, ratified by Chinese National People’s Congress
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20.

21.

22.

23.

Standing Committee on 27 August 2003.

1999 International Convention for the Suppression of the Financing
of Terrorism, Articles 7, 9 and 10, ratified by Chinese National Peo-
ple’s Congress Standing Committee on 28 February 2004.

Convention on the Safety of United Nations and Associated Person-
nel, Articles 10, 13 and 14, ratified by Chinese National People’s
Congress Standing Committee on 28 August 2004.

United Nations Convention Against Corruption, Articles 42 and 44,
ratified by Chinese National People’s Congress Standing Committee
on 27 October 2005.

2005 Convention for the Suppression of Acts of Nuclear Terrorism,
Articles 9, 10 and 11, ratified by Chinese National People’s Congress
Standing Committee on 28 August 2008.
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The Proposed Convention on the Prevention and
Punishment of Crimes Against Humanity:
Developments and Deficiencies

Tessa Bolton™

Never send to know for whom the bell tolls; it tolls for thee.
—John Donne (1624)

To commit crimes against humanity (‘CAH”) is to divest the individual of
essential dignity of personhood, cheapening the worth of being, and hence
disenfranchising the human whole. Each regime of widespread and sys-
tematic attacks not only claims personal victims in unbearable numbers, it
also victimizes humankind, barbarising and brutalising our nature and ex-
tending the realm of our potential cruelty. Wherever the occurrence,
crimes against humanity are made universal by the “common conscience
of mankind. They are jus cogens”.!

It is therefore difficult to acknowledge that there remains, still, no
international convention aimed solely at defining, preventing, and prose-
cuting CAH, even 60 years after the crime of genocide was accordingly
codified. There exist several reasons that necessitate the creation of such a
convention, and | shall attempt to detail some of them below.

In the first section, | shall ask why there is a necessity for a conven-
tion regarding crimes against humanity, including issues of nullum crimen

Tessa Bolton works as a U.K. Government lawyer. She holds a master’s degree from the
University of British Columbia and an LL.B. from King’s College London, spending a
year at the Centre for Transnational Legal Studies. She has been a criminal paralegal at the
Centre for Human Rights, Education, Advice and Assistance in Malawi, interned for Jus-
tice Africa, a post-conflict NGO, and researched victims of crime in PEI, Canada. Views
expressed in this chapter are not necessarily those of the U.K. Government. All Internet
references were last accessed on 14 September 2014.

Gregory H. Stanton, “Why the World Needs an International Convention on Crimes
Against Humanity”, in Leila Nadya Sadat (ed.), Forging a Convention for Crimes Against
Humanity, Cambridge University Press, Cambridge, 2011, p. 347.
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sine lege, the high occurrence rate of CAH, ineptitudes of the ICC Statute,
and the Responsibility to Protect (‘R2P’) principle. I shall also ask wheth-
er a specialized convention is the preferred mechanism for the prevention
and punishment of CAH, and bars to the establishment of such a conven-
tion.

In the second section, I shall consider the Proposed Convention
on the Prevention and Punishment of Crimes Against Humanity (‘Pro-
posed Convention’) as drafted by the Crimes Against Humanity Initiative,
and critique its current form. I will look at issues in defining CAH, includ-
ing the nexus with an armed conflict, gender and sexuality-based crimes,
and terrorism. | shall look at obligations created by the Proposed Conven-
tion, including R2P and the prohibition of hate speech. I shall finally con-
sider procedural issues within the Proposed Convention, including im-
munities and universal jurisdiction.

But first it is required to recognise the work of Leila Nadya Sadat,
M. Cherif Bassiouni, and other experts of the Crimes Against Humanity
Initiative whose tireless labour has brought the world closer than it has
ever been to a multilateral convention on CAH. The Initiative has worked
for over ten years with the aim of exploring the law on CAH and elaborat-
ing its first ever comprehensive specialized convention. With the aid of a
Steering Committee led by Sadat, almost 250 experts contributed to seven
major revisions of the draft, culminating in the creation of the final Pro-
posed Convention on Crimes Against Humanity in August 2010.

14.1. Anticipating a Proposed Convention

14.1.1. “Nothing Less Than Our Common Humanity is at Stake”’:
Why the World Needs a Convention on Crimes Against
Humanity

14.1.1.1. Nullum Crimen Sine Lege

During the Nuremberg trials, prosecutions of CAH were often the most
controversial, as “its foundations in international law were so fragile”.?
CAH became tainted with the perception of ‘victor’s justice’ — the accusa-

tion that Allied Powers had orchestrated convictions based on law formu-

Gareth Evans, “Crimes Against Humanity and the Responsibility to Protect”, in Leila Na-
dya Sadat (ed.), Forging a Convention for Crimes Against Humanity, op. cit., p. 7.

3 Richard J. Goldstone, “Foreword”, in Leila Nadya Sadat (ed.), Forging a Convention for
Crimes Against Humanity, Cambridge University Press, op. cit., p. XIX.
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lated for their convenience.* After so long, an attempt to redeem CAH as
authentic law should be made through the definitive enshrinement of its
elements. Such an exercise will add legitimacy to the punishment of CAH
in both past and future conflicts.

CAH has been critiqued as opportunistic in part because its defini-
tion is so untraceable. Twelve multilateral formulations of the offence
have been articulated since 1947,° and each definition seems to differ.
Even the statutes of the International Criminal Tribunals for the Former
Yugoslavia (‘ICTY’) and Rwanda (‘ICTR’) and International Criminal
Court (‘ICC’) are “different and arguably contradictory”.® Establishing a
majority-ratified international convention specifically on crimes against
humanity could provide an overarching definition.

Three benefits would result. Firstly, the principles of legality and
due process would be upheld in enforcing the law. Prosecuting an indi-
vidual for a crime for which there is no widely accepted definition could
undermine certainty in law. As Bassiouni puts it: “Concern for legality is
never to be taken lightly, no matter how atrocious the violation or how
abhorrent the violator”.” The lasting harm of “an uncurbed spirit of re-
venge and retribution” is to reduce critical judgements to arbitrary decla-
rations of “higher motives”® which are no more infallible than those often
espoused by perpetrators of grave and widespread crimes.

Secondly, solidifying the definition of CAH internationally would
provide a “strong counterforce against erosion and watering down of the
definitions by advocates of ‘national security’, ‘counterinsurgency’, and
the ‘war on terror’”.° To preserve and retain the worth of CAH prosecu-
tions, it must not be the case that powerful States are free to redefine the
offence in situations beneficial to themselves.

4 Francis M. Deng, “Review”, in Leila Nadya Sadat (ed.), Forging a Convention for Crimes
Against Humanity, op. cit.

5 M. Cherif Bassiouni, Crimes Against Humanity: Historical Evolution and Contemporary
Application, Cambridge University Press, 2011, pp. 732—-733.

6 Goldstone, 2011, p. XXII, see supra note 3.
7 Bassiouni, 2011, p. 731, see supra note 5.

8  United States Supreme Court, In Re Yamashita, Judgment, 4 February 1946, 327 US 1
(Justice Rutledge).

9 Stanton, 2011, p. 556, see supra note 1.
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Thirdly, a conventional definition could address the sense that there
is a normative lacuna surrounding CAH. While a convention exists to
deal with Genocide and the Geneva Conventions enshrine the prohibition
of war crimes, this is not the case for CAH. The progression of normative
societal views of CAH, and the consequential growth of customary law,
can be enhanced through treaties which “help guide and construct our

95 10

thinking”.

14.1.1.2. The Continuing Problem of Crimes Against Humanity

Crimes against humanity remain an ongoing concern in the international
community. Between 1945 and 2008, 313 documented conflicts took
place worldwide, resulting in between 92 and 101 million casualties, or
twice the combined number of victims from the two World Wars.* Per-
haps one of the strongest ways in which the world as a whole can respond
to such travesty is through a treaty which describes the offence and de-
fines the role of individuals, States, and international institutions in pre-
venting, investigating, and prosecuting these offences. The Genocide
Convention is an example, but it is insufficient. Cases in the Khmer
Rouge tribunal of the Extraordinary Chambers in the Courts of Cambodia
have demonstrated the need for a clear, treaty-based definition of CAH.
Despite the fact that between 1.7 and 2.5 million Cambodians were killed
between 1975-1979, most crimes were directed towards political and
economic groups, and thus did not fall under the remit of the Genocide
Convention.'? The definition of genocide “just does not reach many of the
cases we morally want it to”;** thus “the international community reached
for the Nuremberg precedent only to find that it had failed to finish it”.**

A specialized convention could respond to crimes against humanity
in a number of ways. First, it might act to individually deter potential per-
petrators. An example is the NATO bombings in Kosovo in 1999, during
which “commanders went to extraordinary lengths to avoid civilian casu-
alties” due in part to their knowledge of the existence and scope of the

10 Leila Nadya Sadat, “A comprehensive History of the Proposed International Convention

on the Prevention and Punishment of Crimes Against Humanity”, in Leila Nadya Sadat
(ed.), Forging a Convention for Crimes Against Humanity, op. cit., p. 489.

11 Bassiouni, 2011, p. 735, see supra note 5.
12 Stanton, 2011, p. 535, see supra note 1.

13 Evans, 2011, p. 3, see supra note 2.

4 Goldstone, 2011, p. XXII, see supra note 3.
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ICTY Statute.’® A public and generally accepted repudiation and treaty-
based criminalisation of CAH would at least render unequivocal the inter-
national community’s mandate to oppose such crimes:

[Evil] tends to emerge more harmfully when external

controls are reduced and inducements offered. Impunity is

certainly one of these inducements, as is the prospect of

indifference.

As such, a convention could also work towards the alleviation of
indifference in the global community, which currently leads to impunity
for criminals. Hitler reportedly asked in 1939, “who after all is today
speaking about the destruction of the Armenians?”.}” Expressing global
reprobation and denunciation of crimes against humanity not only affirms
our humanitarian values, it also has a role in deterring those who believe
their crimes will go unheeded. Currently, too many crimes of international
concern have “regrettably elicited only the most superficial reactions from
the international community”.*® Declaring specifically, universally, and
finally that crimes against humanity are unacceptable to the world com-
munity is the very least we should do to fulfill our oft-forgotten promise
of ‘never again’.

14.1.1.3. Taking It Further than the ICC Statute

In Article 7, the ICC Statute offers the most recent and comprehensive
definition of ‘crimes against humanity’, a definition applicable to all
States who are party to the ICC. However this Statute has limits, and can
be no substitute for a specific Convention on the Prevention and Punish-
ment of CAH. Only 122 States have ratified the ICC Statute,'® leaving
more than half of the world’s population unprotected. The ICC Statute
also refers jurisdiction to the ICC only, and as recent cases have showed,
this Court has a very limited scope regarding the number of offenders it
can prosecute. Secondly, the ICC Statute does not provide for a specific

15 Sadat, 2011, p. 473, see supra note 10.

16 M. Cherif Bassiouni, “Accountability for International Crime and Serious Violations of
Fundamental Human Rights: Searching for Peace and Achieving Justice: The Need for
Accountability”, in Law and Contemporary Problems, 1996, vol. 9, p. 22.

17 Reported in Bassiouni, 2011, p. 737, see supra note 5.
18 1hid., p. 737.
19 The Rome Statute of the International Criminal Court, 1 July 2002.
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State obligation to prevent CAH, which a specialized convention could.
Thus, unlike the ICC Statute, a specialized convention could not only con-
tribute to more adequate prosecution of CAH at the national level, but al-
so enhance their prevention. Thirdly, the ICC Statute does not confer any
direct obligations on States Parties to provide for the domestic outlawing
of international crimes. Only 55 States have domestically criminalised
CAH.? To enhance the principle of complementarity and the overall ef-
fectiveness of CAH legislation, States should have an obligation to adopt
measmg[es to prevent such crimes, and build up their capacity to prosecute
them.

Lastly, there is no explicit mechanism in current international law
for holding States to account for the commission of, or complicity in,
crimes against humanity.?? In the case of Bosnia and Herzegovina v. Ser-
bia and Montenegro before the 1CJ, CAH was held to be outside the ju-
risdiction of the Court: it was limited to providing remedial damages for
genocide alone. Thus of the 200,000 deaths, 50,000 rapes and 2.2 million
displaced, only the genocidal massacre of 8,000 at Srebrenica was held to
have been proven.® The ICC Statute is insufficient in its scope regarding
crimes against humanity.

Some argue that a protocol to the ICC Statute would be preferable
to a new CAH treaty, as this would be a quicker and more efficient way of
achieving the same ends, and would furthermore demonstrate support for
the workings of the ICC Statute.?* However the drawbacks of such an ap-
proach outweigh its benefits. States that are not party to the ICC, though
able to ratify a separate protocol, would potentially be barred from con-
tributing on an equal footing to early rounds of its negotiation. Secondly,
such a protocol could not include provisions on State responsibility or im-
pose duties on States to prevent the occurrence of CAH.?

20 Bassiouni, 2011, p. 660, see supra note 5.
2L Goldstone, 2011, p. XV1I, see supra note 3.
22 Sadat, 2011, p. 347, see supra note 10.

23 Goldstone, 2011, p. XV, see supra note 3.
24 Sadat, 2011, p. 464, see supra note 10.

%5 Goldstone, 2011, p. XV1I, see supra note 3.
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14.1.1.4. Enhancing the ‘Responsibility to Protect’ Principle

An emerging principle of international law is the State’s ‘Responsibility
to Protect’ civilians from international crimes. It points to growing co-
operation between States in turbulent times, including the potential for
intervention to protect vulnerable populations in certain situations. How-
ever, “a necessary condition precedent to the invocation of the Responsi-
bility to Protect is a clear definition of the event which triggers that re-
sponsibility”. It is clear that the relationship between this new and grow-
ing principle and the Proposed Convention will be significant and may be

momentous, as | shall discuss further below.

In sum, there are several important reasons for which “the adoption
of a comprehensive international instrument on crimes against humanity

is both urgently required and eminently feasible”.?’

14.1.2. “The Politics of Furthering Impunity”?®: Bars to a Conven-
tion on CAH

That a convention preventing and punishing CAH would benefit global
society does not necessarily entail that it will be effective. Two current
factors which may prevent the progress of the Proposed Convention are a
lack of political will, furthered and enabled by a dearth of public interest.
Political indifference is enhanced by States’ fear of restraints on sover-
eignty and imposed duties to prevent, protect and intervene regarding
CAH. State leaders in particular may fear a loss of immunity that would
lead to greater threat of prosecution and a diminution of their power and
freedom.

The public indifference towards CAH, however, is more nuanced.
There exists a certain apathy towards the semantics of ‘crimes against
humanity’, particularly when read, as it often is, in comparison with gen-
ocide, the “crime of crimes”.?® Genocide has wide public concern, in part
due to its especially egregious reduction of human diversity: “Genocide is

% Sadat, 2011, p. 458, see supra note 10.
27 \pid., p. 501.
28 Bassiouni, 2011, p. 734, see supra note 5.

2 International Criminal Tribunal for Rwanda, Prosecutor v. Kambanda, Case No. ICTR-97-
23-A, Appeal Judgment, 4 September 1998, para. 16.
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like extinction of a species”;*° but also due to the historical pull of the
Holocaust: “the public invocation of the term genocide represents an at-
tempt to make a connection with that unique catastrophe for human digni-
ty and a statement that that is the point at which intervention is morally
imperative”.®* By comparison, CAH suffers perhaps from a perception
problem, viewed not just as a different, but as “less egregious”,* less
noteworthy, crime. The struggle for advocates of a CAH Convention is to
increase the status of crimes against humanity, bringing them to the public
table, so that they become perceived as a “resonating legal concept [...]
and not just a kind of after-thought category”.*

14.2. Taking a Closer Look at the Proposed Convention on the
Prevention and Punishment of Crimes Against Humanity

14.2.1. Concerns in Defining Crimes Against Humanity

14.2.1.1. Requirement of a Nexus with an International Armed
Conflict

The Proposed Convention omits the necessity of a connection with inter-
national armed conflict. Though the ICTY Statute upheld the nexus re-
quirement for an international armed conflict, the Rwandan situation did
not have an international aspect as such, yet in Tadi¢ it was recognised
that the law regarding crimes against humanity had progressed to include
crimes committed outside of international conflicts.® The ICC Statute
upheld this notion. The Proposed Convention, with the definition of CAH
almost a carbon-copy of that in the ICC Statute, retains the omission.

14.2.1.2. Gender Crimes
Article 3(2)(h) and (3) of the Proposed Convention provides that,

“crimes against humanity” means any of the following acts
[...]. Persecution against any identifiable group or

30 Stanton, 2011, p. 347, see supra note 1.

81 Steven R. Ratner, “Can We Compare Evils? The Enduring Debate on Genocide and
Crimes Against Humanity”, in Washington University Global Studies Law Review, 2007,
vol. 6, p. 588.

32 Sadat, 2011, p. 476, see supra note 10.

33 Evans, 2011, p. 3, see supra note 2.

34 ICTY, The Prosecutor v. Dusko Tadi¢, Case No.IT-94-1-A, Decision on the Defence Mo-
tion for Interlocutory Appeal on Jurisdiction, 2 October 1995, para. 70.
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collectivity on political, racial, national, ethnic, cultural,
religious, gender as defined in paragraph 3, or other grounds.

[...]

For the purposes of the present Convention, it is understood
that the term ‘gender’ refers to the two sexes, male and
female, within the context of society. The term ‘gender’ does
not indicate any meaning different from the above.

When defining CAH, the drafters of the Proposed Convention lifted
almost the exact definition from the ICC Statute, in order to complement
the ICC and not undermine it.* In doing so, some imperfections and un-
resolved issues were also transplanted. Particularly, the section on gender
and gender crimes has been regarded as insufficient. The definition of
gender in Article 3(3) of the Proposed Convention is disputed. Admittedly
controversial, this definition was the only one with which drafters of the
ICC Statute could get all parties to agree;* nevertheless it is “opaque and
circular”.®” Oosterveld argues that gender is an elusive social structure
which defies definition, and as such should be left undefined in the Con-
vention. Some note that the principle of legality may require the inclusion
of a clarified definition, however the ICC Statute version is unsatisfying
due to its inherent tautology and failure to encompass the social and vari-
able aspects of gender.*® The definition focuses too exclusively on biolog-
ical traits. It is notable that the French version of the ICC Statute trans-
lates “gender” as “sexe”.>® This conception of gender is too narrow. It
does not adequately reflect social and cultural implications, and may fore-
seeably prevent a persecution being deemed as CAH due to discriminato-
ry categorisations that are not applicable under the Convention. One ex-
ample might be persecutions or other CAH based on transgender status, or
on not conforming to particular societal conventions pertaining to gender
norms. With a limited definition of gender, such crimes could not be
prosecuted under international criminal law.

3 Sadat, 2011, p. 481, see supra note 10.

3 Julia Martinez Vivancos, “LGBT and the International Criminal Court”, 2010, available at
http://www.amicc.org/docs/LGBTandICC.pdf.

87 Valerie Oosterveld, “Gender-Based Crimes Against Humanity”, in Leila Nadya Sadat
(ed.), Forging a Convention for Crimes Against Humanity, op. cit., p. 82.

38 |bid., p. 83.
39 Sadat, 2011, p. 482, see supra note 10.
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Further to the incomplete definition of gender, the Proposed Con-
vention neglects to include certain gender-based acts as crimes against
humanity. In particular, forced marriage is a crime which has been proven
to have occurred, distinctly from sexual slavery, in emerging cases in the
Special Court for Sierra Leone.*® The Court provided a definition of the
crime, and noted specific resulting injuries including physical, sexual, and
emotional abuse, the contraction of STIs, forced pregnancy, and long-
term social stigma after the events.*

The crime of forced marriage is by no means reducible to the Sierra
Leone conflict. During the reign of Joseph Kony and the LRA in northern
Uganda, thousands of girls were abducted to be used as ‘wives’ or ‘sis-
ters’ of LRA troops,*? suffering from both sexual slavery and the trap-
pings of marital relations, including being required to reside with their
abusers and provide domestically for them.*® Such events lead to a pan-
demic of forced pregnancy amongst the girls, with 800 babies reportedly
being born to LRA ‘wives’ during the 1990s in the Jabelein LRA camp
alone.** Young women and girls who had fallen prey to Kony’s troops
also faced stigma on their return, as up to 83% of husbands subsequently
rejected victims of rape.”® In the conflict in Darfur, too, gender-based
crimes went beyond prevalent and continual rape. In some cases, the “in-
tention (was) to change the race of the offspring” and the women in-
volved, with victims reporting being raped, branded and told, “You are
now Arab wives”.*® These incidents are not captured within the prohibi-
tion of “sexual slavery”; they require a greater emphasis and level of elu-
cidation within the Proposed Convention. Nevertheless, forced marriage

40 Special Court for Sierra Leone, Prosecutor v. Brima et al., Case No. SCSL-04-16-A, Ap-
peal Judgment, 22 February 2008.

41 Qosterveld, 2011, p. 97, see supra note 38; Prosecutor v. Brima et al., op. cit., paras.
187-196.

42 Press Conference, International Criminal Court, Statement by Chief Prosecutor Luis
Moreno Ocampo (14 October 2005), p. 6.

4 Ibid., p. 5.

4 Payam Akhavan, “The Lord’s Resistance Army Case: Uganda’s Submission of the First
State Referral to the International Criminal Court”, in American Journal of International
Law, 2005, vol. 99, no. 2, p. 408.

4 Ruddy Doom and Koen Vlassenroot, “Kony’s Message: A New Koine? The Lord’s Re-
sistance Army in Northern Uganda”, in African Affairs, 1999, vol. 98, p. 27.

4 John Hagan and Wenona Rymond-Richmond, “The Collective Dynamics of Racial Dehu-
manization and Genocidal Victimization in Darfur”, in American Sociological Review,
2008, vol. 73, p. 889.
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has been omitted from the Proposed Convention, and may only be prose-
cuted under the category of “other inhumane acts” in Article 3(1)(k). This
wording does not reflect the true experiences of many survivors, nor does
it emphasize the progressive, updated version of international criminal
law which the Proposed Convention ought to emulate.

Secondly, Oosterveld argues that forced abortion or forced miscar-
riage could be considered as a discrete CAH, due in particular to its simi-
larity to sterilization, a listed crime.*” The Lubanga case adduced evi-
dence in 2009 as to this conduct,*® although it was not specifically
charged. Thus while many acts of sexual violence are included within the
definition of CAH in the Proposed Convention, there is scope for the in-
clusion of other gender, but not necessarily sex-based, acts.*’

14.2.1.3. Persecution Based on Sexual Orientation

The Proposed Convention omits the crime of persecution based on
grounds of sexual orientation. Given the history of continued repression
and overt incidents of crimes against humanity on grounds of homosexu-
ality, and in light of the emerging and vulnerable status of empowerment
of homosexual people throughout the world, such an omission is at this
stage glaring and wrong.

The persecution of people based on their sexual orientation has both
historical and contemporary relevance. The most notable and heinous
crimes against homosexuals were possibly those committed during the
Nazi Holocaust. From 1933 to 1945, between 50,000 and 100,000 indi-
viduals were arrested and convicted for homosexuality in Nazi Germa-
ny.%° In the notorious concentration camps, between 5,000 and 15,000 in-
mates wore the Pink Triangle, designating their status as sexual deviant,>

47 Qosterveld, 2011, p. 99, see supra note 37.

48 Beth Van Schaack, “Forced Marriage: A ‘New’ Crime Against Humanity?”, in Northwest-
ern Journal of International Human Rights, 2009, vol. 8, p. 53.

49 Qosterveld, 2011, p. 100, see supra note 37.

50 Robert Plant, The Pink Triangle: The Nazi War Against Homosexuality, Holt Paperbacks,
New York, 1986, p. 149; Robert Franklin, “Warm Brothers in the Boomtowns of Hell: The

Persecution of Homosexuals in Nazi Germany”, in Hohonu Journal of Academic Writing,
2011, vol. 9, p. 56.

5l Riidiger Lautmann, “The Pink Triangle: Homosexuals as ‘Enemies of the State’”, in Mi-
chael Berenbaum and Abraham J. Peck (eds.), The Holocaust and History: The Known, the
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with such inmates suffering one of the worst death rates, at around 60%.%2
Designated homosexual camp inmates were also sometimes subject to
castration and experimental medical operations,> while those outside the
camps spent years renouncing their desires and living in fear.>* Similarly
repulsive was the fact that immediately after the conclusion of the war,
there was no prosecution of crimes based on sexuality at Nuremberg, and
no reparations granted to such victims,> many of them being forced to
serve the remainder of their prescribed sentences in jail.*

Contemporarily, many countries retain the death penalty for convic-
tions of homosexuality,®” while up to 76 States criminalize same sex rela-
tions, often with extremely long jail terms.>® Less formal crimes occur
frequently against people based on sexual orientation, including police
harassment,*® involuntary institution and curative ‘treatments’ such as
electroshock,®® government inaction in response to systematic criminal
assaults,®® ‘corrective’ lesbian rape,% and prohibition of collaboration and

Unknown, the Disputed, and the Reexamined, Indiana University Press, Bloomington,
1998, p. 348.

52 1bid., p. 348; Franklin, 2011, p. 56, see supra note 50.

5 “Homosexuals — Victims of the Nazi Era 193301945, United States Holocaust Memorial
Museum, p. 4, available at http://www.chgs.umn.edu/pdf/homosbklt.pdf.

5 Plant, 2011, p. 112, see supra note 50; Lautmann, 1998, p. 354, see supra note 51.

% “Homosexuals — Victims of the Nazi Era”, p. 6, see supra note 54.

% Franklin, 2011, p. 57, see supra note 50.

5 “International Lesbian, Gay, Bisexual, Trans and Intersex Association Map”, reported in
The Independent, 25 February 2014: States include Iran, Saudi Arabia, Yemen, southern
Somalia, northern Nigeria, and Mauritania.

% “Free & Equal: UN for LGBT Equality” Fact Sheet, available at https://unfe-uploads-
production.s3.amazonaws.com/unfe-34-UN_Fact_Sheets_v6_-_Criminalization.pdf. Sen-
tences extend from between 14 years to life imprisonment.

59 Suzanne Goldberg, “Give me Liberty or Give me Death: Political Asylum and the Global
Persecution of Lesbians and Gay Men”, in Cornell International Law Journal, 1993, vol.
26, no. 2, p. 605.

60 1hid., p. 605.

61 1hid.

62 ActionAid, The Rise of ‘Corrective Rape’ in South Afiica, London, 2009.
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demonstrations.®® There has been a perturbing broadening of existing anti-
homosexuality laws in recent years, particularly in Africa.®

International criminal law could be a suitable forum in which to ad-
dress these crimes. The mechanism is powerful and trans-State, capable of
transcending cultural partiality and protecting vulnerable groups from sys-
tematic persecution. It also retains undeniable rhetoric power. While
many argue that States ought to retain the autonomy to determine their
social policy, this ability cannot supersede the liberty of individuals and
groups to enjoy their most basic rights and protections. We should not
ignore crimes meted out against innocent people whom it is simply not
convenient to protect.

Under the CAH definitions, ‘persecution’ appears to be the crime
which most directly applies to the situations of life suffered by many
LGBT individuals and groups around the world. Justice Ponsor, in a re-
cent non-binding pre-trial statement in the U.S. District Court of Massa-
chusetts case of Sexual Minorities Uganda v. Scott Lively, stated that
“widespread, systematic persecution of LGBT people constitutes a crime
against humanity that unquestionably violates international norms”.%®

As it stands, there remains no explicit inclusion of sexual orienta-
tion as a protected ground under the persecution definition of CAH in the
ICC Statute. A convention on CAH should attempt to include it, for the
avoidance of doubt, and as a symbolic statement that progress has been
made to the extent that such persecution should no longer be tolerated.

Short of specifically including sexual orientation as grounds for
persecution within the definition of CAH, there exist at least two mecha-
nisms through which jurisdiction over crimes against humanity committed
on the basis of sexual orientation may arise.

The first is through an expansive interpretation of the definition of
“gender” in Article 3(3). As discussed above, the definition is vague and

63 Amnesty International, Making Love a Crime: Criminalization of Consensual Same-Sex
Behaviour in Sub-Saharan Africa, London, 2013, p. 7.

64 E.g., in Nigeria and Uganda, see The Anti-Homosexuality Act (Nigeria), 2014; The Anti-
Homosexuality Act (Uganda) 2014; Al Chukwuma Okoli, “Betwixt Liberty and National
Sensibility: Implications of Nigeria’s Anti-Gay Law”, in International Affairs and Global
Strategy, 2014, vol. 19.

85 Justice Ponsor, Sexual Minorities Uganda v. Scott Lively, District Court of Massachusetts,
Memorandum and Order denying Defendant’s Motion to Dismiss, 14 August 2013, p. 20.
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there is no consensus as to whether it provides for persecution on the
grounds of sexual orientation.®® Some argue that it was left open for the
courts to decide, case-by-case, whether particular persecution was “gen-
der”-based,®” whereas others say this aspect of the statute purposefully
omitted persecution on the grounds of sexual orientation. Martinez con-
tends that “conceptions of gender and sexual orientation are linked [...].
The term ‘gender’ must be broad enough to capture any group challenging

traditional defined gender roles”.®®

Key to the argument is Article 21(3) of the ICC Statute, and to a
similar extent Article 25 of the Proposed Convention, both of which pur-
port to include the necessity to interpret provisions consistent with “inter-
nationally recognised human rights” norms. As such, when facing this
ambiguity of definition, a judge ought to take into account international
human rights norms. Previously, deference to Article 21(3) has included
references to the ICCPR and ECHR rulings.®® It is notable that these and
other international institutions are becoming increasingly vocal in their
support of protections for vulnerable groups defined by their sexual orien-
tation. The European Court of Human Rights has in several cases promot-
ed the rights of homosexual individuals and groups,”® as have key U.S.
courts’ and the U.N. Human Rights Committee dealing with the IC-
CPR’2, The Organisation of American States and the U.N. Human Rights
Committee have both issued declarations of support for LGBT rights,”®
while a U.N. General Assembly Statement in 2008 was supported by 66

8 Vivancos, 2010, p. 2, see supra note 36.

67 Qosterveld, 2011, p. 96, see supra note 37.

8 Vivancos, 2010, p. 3, see supra note 36.

9 See, e.g., International Criminal Court, Prosecutor v. Lubanga, Judgment Pursuant to Arti-
cle 74, 14 March 2012, para. 604.

0 See, e.g., European Court of Human Rights, Dudgeon v. UK, Judgment, 22 October 1981,
rendering anti-homosexuality laws illegal; and European Court of Human Rights, L and V
v. Austria, 9 January 2003, equalising sexual ages of consent for homosexual and hetero-
sexual relations.

1 See, e.g., United States v. Windsor, USSC 2013, modifying the Defence of Marriage Act
and dissolving federal blocks to same-sex marriage; and Lawrence v. Texas, USSC 2003,
prohibiting anti-sodomy laws.

2 See in particular Toonen v. Australia (488/1992) HRC, declaring prohibitions on homo-
sexual behaviour to be in violation of the ICCPR.

73 See Organisation of American States AG/RES. 2435 (XXXVI111-0/08) OAS 2008; U.N.
HRC Resolution, 14 July 2011, 34" meeting on 17 June 2011,
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States.”* The non-legal Yogyakarta Principles, too, detailed comprehen-
sive rights of LGBT individuals and groups in 2006-7.”

Secondly, persecution on grounds of sexual orientation may be in-
corporated as a CAH through the absorption clause of Article 3(1), as an
example of “other grounds that are universally recognised as impermissi-
ble under international law”. However, this threshold is higher than the
previous. International law “has not yet universally recognized (sexual
orientation) as a prohibited ground of discrimination”.”® There are some
examples of international recognition of the adverse potential for persecu-
tion on sexual grounds, for example in the Convention Relating to the Sta-
tus of Refugees, “international law recognizes a well-founded fear of per-
secution on the basis of sexual orientation as a basis for refugee status”.”’
In this case the U.N. High Commissioner for Refugees interpreted “social
group” to include those grounded on LGBT delineations.’”® However, in-
ternational law is not yet at a sufficiently consolidated level to permit this
ambiguity being resolved in favour of protecting vulnerable groups.

The ‘constructive ambiguities’ of the definition of CAH in the Pro-
posed Convention are, in this instance, insufficient. The rights of vulnera-
ble LGBT groups would be inadequately protected by a convention that
has taken too regressive an outlook. Though the international community
may find it controversial and, for some, unacceptable, the addition of per-
secution on grounds of sexual orientation in the Proposed Convention
would at least bring this neglected issue to the fore of global debate. Such
an inclusion “is not only desirable, but also necessary to prosecute the
kind of homophobic persecution that had occurred in World War 11”°.7°

14.2.1.4. Terrorism and CAH

There is no inclusion of terrorist acts specifically within the definition of
CAH in the Proposed Convention. Terrorist activities often consist of

4 UNGA Statement on Sexual Orientation and Gender Identity, 2008.

> Yogyakarta Principles on the Application of International Human Rights Law in Relation
to Sexual Orientation and Gender Identity, U.N. Human Rights Council, 2007.

6 Vivancos, 2010, p. 3, see supra note 36.

" Douglas Sanders, “Human Rights and Sexual Orientation in International Law”, in Inter-
national Journal of Public Administration, 2002, vol. 25, no. 1, p. 14.

8 Vivancos, 2010, p. 3, see supra note 36.
% Oosterveld, 2011, p. 96, see supra note 37.
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CAH, and are intrinsically linked with them in many ways. Nevertheless,
this seems overall a correct conclusion of the drafters. Though there is a
proliferation of treaties dealing with terrorist activities, some argue that
the Proposed Convention ought to include a CAH of terrorism to fill gaps
between peacetime terrorism conventions,?’ to entail “uniformity of juris-
diction and prosecutorial obligation”,®! and to enable prosecution of these
crimes by the 1CC.%? Scharf and Newton demonstrate that, for example,
the terrorist attacks in the U.S. on 11 September 2001 could have fulfilled
the common elements of CAH. The attacks were “widespread and sys-
tematic” in that they resulted in almost 3,000 deaths, were “part of a string
of attacks” (including bombings of the World Trade Center in 1993 and in
Saudi Arabia in 1995-1996), and “constituted a systematic attack™ on at
least three separate targets.®® It is also clear that the high number of terror-
ism treaties has failed to abate “the persistence of transnational terrorism
as a feature of the international community”.3 It seems that more interna-
tional co-operation and effort are required.

Inclusion of terrorism as a CAH would face difficulties in particular
due to the absence of international consensus regarding a definition of the
crime.® The concept is “caught in a kaleidoscope of conflicting sociolog-
ical, political, psychological, moral, and yes, legal perspectives”.?® The
term ‘terrorism’, too, is deemed politicised and emotive; it thus lacks legal
certainty and would undermine the value of existing prohibitions.®” Fur-
thermore, the existing patchwork of norms and prohibitions regarding
‘terrorism’ means that most specific crimes are already covered. Terrorist
acts could fall within the scope of the Proposed Convention under “mur-
der” in Article (3)(1)(a) or “other inhumane acts” in Article (3)(1)(k). The
determination of whether a specific act comes under the Proposed Con-
vention is perhaps best decided judicially on a case-by-case basis, rather

80 Michael P. Scharf and Michael A. Newton, “Terrorism and Crimes Against Humanity”, in

Leila Nadya Sadat (ed.), Forging a Convention for Crimes Against Humanity, op. cit., p.
273.

8L Ibid., p. 277.

8 |bid., p. 278.

8 Ibid., p. 274.

8 |bid., p. 263.

8 Sadat, 2011, p. 469, see supra note 10.

8 Scharf and Newton, 2011, p. 266, see supra note 80.
87 1bid.
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than through a casuistic legislative process seeking to identify a universal
definition of “terrorist acts”.

14.2.2. Obligations Created by the Proposed Convention
14.2.2.1. The Responsibility to Protect

Articles 2(1), (2)(a), and 8(1) and (13) of the Proposed Convention pro-
vide:
The States Parties to the present Convention undertake to

prevent crimes against humanity and to investigate, prose-
cute, and punish those responsible for such crimes.

[...]

each State Party agrees: To cooperate, pursuant to the provi-
sions of the present Convention, with other States Parties to
prevent crimes against humanity.

[.-]

Each State Party shall enact necessary legislation and other
measures as required by its Constitution or legal system to
give effect to the provisions of the present Convention and,
in particular, to take effective legislative, administrative,
judicial and other measures in accordance with the Charter
of the United Nations to prevent and punish the commission
of crimes against humanity in any territory under its
jurisdiction or control.

[...]

States Parties may call upon the competent organs of the
United Nations to take such action in accordance with the
Charter of the United Nations as they consider appropriate
for the prevention and punishment of crimes against
humanity.

The ‘Responsibility to Protect’ is an emerging principle of interna-
tional law which has evolved as a result of an international Commission
which in 2000 aimed at finding “a conceptual and practical answer”® to
respond to and prevent core international crimes. The culmination of the
Commission’s work was the U.N. General Assembly’s endorsement of

8 Evans, 2011, p. 2, see supra note 2.
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the Responsibility to Protect in a resolution at the 2005 World Summit.®
In its essence, R2P is “the logical extension of the concept of popular
sovereignty”.® It re-defines sovereignty as the duty of States to protect
civilians within and beyond their territorial borders.®* R2P provides that
States are required to “affirmatively intervene to protect vulnerable popu-

lations from nascent or continuing international crimes”® in specific situ-
ations.

International criminal law has a significant role to play in the estab-
lishment and fulfilment of R2P. Of the four categories of core internation-
al crimes, R2P is most relevant to CAH, because they are systematic, typ-
ically take place over a long period of time, and likely become known to
the outside community before or during their perpetration, often unlike
crimes of genocide.*

Paragraph 138 of the U.N. Resolution states that “each individual

State has the responsibility to protect its populations from genocide, war
crimes, ethnic cleansing and crimes against humanity”.%* Paragraph 139
goes further:

the international community [...] also has the responsibility

to use appropriate diplomatic, humanitarian and other peace-

ful means [...] to help to protect populations from genocide,

war crimes, ethnic cleansing and crimes against humanity. In

this context, we are prepared to take collective action [...]

through the Security Council [...] should peaceful means be

inadequate.®®

Article 8(1) of the Proposed Convention obliges States to protect
civilians within their territory or within territory under their jurisdiction or
control, but unlike the U.N. Resolution does not provide an explicit duty
to protect all vulnerable populations of the world.*® It is nevertheless

8 United Nations General Assembly, “World Summit Outcome Document”, 24 October
2005, see particularly paras. 138—139.

% Stanton, 2011, p. 357, see supra note 1.
%1 Evans, 2011, p. 2, see supra note 2.

92 Sadat, 2011, p. 458, see supra note 10.
9 1lhid., pp. 494—495.

% United Nations General Assembly, “World Summit Outcome Document”, 2005, see supra
note 89.

% Sadat, 2011, pp. 494—495, see supra note 10.
% 1bid.
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broader than the ICC Statute. The Proposed Convention, unlike the ICC
Statute, does not explicitly forbid the interference of foreign States in the
internal affairs or territorial integrity of another State.”” The R2P is also
more fully realised by the call in Article 8(13) for States to call upon the
U.N. in dealing with CAH, rather than operating a unilateral ‘State v.
State’ approach.®®

There is, however, debate on whether the Proposed Convention
should go further in promoting the R2P principle, including a clause of
collective responsibility to intervene where early-warning systems indi-
cate that CAH may occur imminently. States “should not wait until the
eleventh hour to intervene”.*® Furthermore, States may be held responsi-
ble before the I1CJ for failing to adequately intervene for reasons of negli-
gence in situations where citizens are harmed. Such intervention need not
necessarily be military or by physical force, but may involve economic or
political measures.’® Such an obligation is so comprehensive and com-
plex that the Proposed Convention on CAH may be the wrong forum. The
complex duty of intervention in territories outside the State’s jurisdiction
requires a much stronger legal basis and a separate process of negotiation
and exploration.

14.2.2.2. Prohibiting Hate Speech

Article 8(12) of the Proposed Convention provides:
Each State Party shall endeavour to take measures in accord-
ance with its domestic legal system to prevent crimes against
humanity. Such measures include, but are not limited to,
ensuring that any advocacy of national, racial, or religious
hatred that constitutes incitement to discrimination, hostility,
or violence shall be prohibited by law.

Requiring States to domestically prohibit incitement and hate
speech is controversial. It conflicts with fundamental rights to freedom of
expression and, because it is difficult to prove a direct link between in-
citement and later events, is open to abuse and prejudicial use.** It is no-

7 |bid.
B |bid,
% |bid.
100 |bid., p. 497.
101 pjg.
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table that, in negotiating the ICC Statute, States refused to include the
prohibition of incitement for CAH, but limited such prohibition to geno-
cide. 2 There is, however, strong precedent for including incitement
clauses in human rights conventions. The International Convention on the
Elimination of All Forms of Racial Discrimination specificially prohibits
incitement'% and has 177 States Parties.’** The International Covenant on
Civil and Political Rights (‘ICCPR”) provides that “[a]ny advocacy of na-
tional, racial or religious hatred that constitutes incitement to discrimina-
tion, hostility or violence shall be prohibited by law” 1% It is from this
language that Article 8(12) of the Proposed Convention was drafted.'%

Whether Article 8(12) will survive the negotiation process depends
on the willingness of States to move towards the progress achieved in
other international treaties. A brief review of State practice in implement-
ing provisions prohibiting incitement may shed some light on the poten-
tial reception of proposed Article 8(12).

The general picture suggests that States have applied these prohibi-
tions haphazardly, incompletely, or not at all. There is a marked ““absence
of the legal prohibition of incitement to hatred in many domestic legal
frameworks around the world”.1%” Researchers have found that “the legis-
lation of a number of States Parties did not include the provisions envis-
aged in Article 4 (a) and (b) of the Convention [on the Elimination of All
Forms of Racial Discrimination]”,X°® while “States vary greatly in their

102 1hid.

103 |nternational Convention on the Elimination of All Forms of Racial Discrimination, 4 Jan-
uary 1969, Article 4.

104 United Nations Treaty Collection Database, available at https:/treaties.un.org/pages/
ViewDetails.aspx?src=TREATY &mtdsg_no=1V-2&chapter=4&lang=en.

105 International Covenant on Civil and Political Rights, 19 December 1966, Article 20(2).

106 Sadat et al., “Proposed International Convention on the Prevention and Punishment of
Crimes Against Humanity (explanatory notes)”, in Leila Nadya Sadat (ed.), Forging a
Convention for Crimes Against Humanity, op. cit.

107 «Rabat Plan of Action on the Prohibition of Advocacy of National, Racial or Religious
Hatred that Constitutes Incitement to Discrimination, Hostility or Violence: Conclusions
and Recommendations Emanating from the Four Regional Expert Workshops Organised
by OHCHR, in 2011, and Adopted by Experts in Rabat, Morocco on 5 October 20127, p.
3.

108 Atsuko Tanaka with Yoshinobu Nagamine, “The International Convention on the Elimina-
tion of All Forms of Racial Discrimination: A Guide for NGOs”, Minority Rights Group
International and IMADR, 2001, p. 26, available at
http://www.minorityrights.org/894/guides/icerd-a-guide-for-ngos.html.
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approach to and interpretation of the obligation set out in Article 20(2) of
the ICCPR” 1% Legislation, where it exists, often does not follow the pre-
cise prescription of either instrument, using instead “variable terminology
(which) is often inconsistent”*® with the instruments’ aims. Frequently,
“domestic laws fail to refer to ‘incitement’ as such, using comparable
terms such as ‘stirring up’ (the U.K.), ‘provocation’ (Spain) or ‘threaten-
ing speech’ (Denmark)”.!! There is a lack of “conceptual discipline or
rigour” in States’ judicial interpretations,'*? and concern for the potential
adverse effects of over-expansive interpretations in restricting rights to
freedom of expression.!*®

It is highly likely that the requirements in proposed Article 8(12)
may face both resistance and inconsistent application at the domestic lev-
el. Drafters should clarify the elements and steps required for an incite-
ment to occur, both to aid domestic implementation and to prevent poten-
tial overreach of anti-incitement laws. The 2012 ‘Rabat Plan of Action on
the Prohibition of Advocacy of National, Racial or Religious Hatred that
Constitutes Incitement to Discrimination, Hostility or Violence’ provides
a useful framework for assisting States in adopting and utilising laws
which prohibit incitement. !4

Another alternative that may both render the draft Article more ef-
fective, and provide a level of added value outside of already-existing an-
ti-incitement protocols, may be to remove “by law” and instead allow an
expansion of methodologies for domestic approaches to incitement. Such
flexibility may increase ultimate State compliance with the Proposed

109 Article 19: Policy Brief, “Prohibiting Incitement to Discrimination, Hostility or Violence”,
December 2012, p. 25, http://www.article19.org/data/files/medialibrary/3548/ ARTICLE-
19-policy-on-prohibition-to-incitement.pdf.

110 Rabat Plan of Action, 2012, p. 3, see supra note 107.

11 Article 19 Global Campaign for Free Expression, “Towards an Interpretation of Article 20
of the ICCPR: Thresholds for the Prohibition of Incitement to Hatred” (A study prepared
for the regional expert meeting on article 20, organised by the Office of the High Cimmis-
sioner for Human Rights, Vienna, 8-9 February 2010), p. 3, available at
http://www.ohchr.org/Documents/Issues/Expression/ICCPR/Vienna/CRP7Callamard.pdf.

12 Article 19: Policy Brief, 2012, p. 25, see supra note 109.

113 See, e.g., “Statement of the Special Rapporteur on Freedom of Religion or Belief”, Heiner
Bielefeldt, during the 25th session of the Human Rights Council, 11 March 2014, available
at http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=14398&Lan
gID=E.

114 Rabat Plan of Action, 2012, see supra note 107.
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Convention. One author notes that, regarding Article 20 of the ICCPR,
“[w]hile the overall goal is to preserve freedom, a particular course of
conduct, that is the adoption of legislation prohibiting propaganda for
war, is mandated”.™ This approach potentially limits the freedom of
States to find more culturally and socially appropriate responses to in-
citement, and is reflected in draft Article 8(12).

Secondly, the Proposed Convention could expand the grounds on
which incitement is prohibited outside of “national, racial, or religious”
hatred. It is laudable that the proposed Article already contains the “not
limited to” non-exhaustion clause, but the phrasing could go further to
include, for example, prohibitions of hatred based on gender, sexual ori-
entation, or disability. Indeed, the ICCPR has already been criticised for
not extending its reach far enough towards encompassing all forms of hate
speech.!® Expansion to further grounds would demonstrate a recognition
of progress and advancement in the international legal sphere.

14.2.3. Procedural Issues within the Proposed Convention
14.2.3.1. Immunities

Article 6(1) and (2) of the Proposed Convention provide:

The present Convention shall apply equally to all persons

without any distinction based on official capacity. In

particular, official capacity as a Head of State or

Government [...] shall in no case exempt a person from

criminal responsibility

[...]

Immunities or special procedural rules which may attach to

the official capacity of a person, whether under national or

international law, shall not bar a court from exercising its

jurisdiction over such a person.

In the Explanatory Note to the Proposed Convention, it is stated that

Article 6(2) “draws upon the dissenting opinion of Judge Van den
Wyngaert from the 1CJ’s judgement in the Case Concerning the Arrest

115 Anja Seibert-Fohr, “Domestic Implementation of the International Covenant on Civil and
Political Rights Pursuant to its Article 2 Para. 2”, in Max Planck United Nations Law,
2001, vol. 5, p. 402, footnote 10.

116 Office of the High Commissioner for Human Rights, “Draft General Comment 34”, Octo-
ber 2010, para. 54.
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Warrant of 11 April 2000 (Democratic Republic of the Congo v. Bel-
gium), 14 February 2002, and supports a different and more expansive
principle than Article 27(2) of the Rome Statute”.!*” However, in looking
at the ICC Statute, Article 27(2) uses almost identical wording:
Immunities or special procedural rules which may attach to
the official capacity of a person, whether under national or
international law, shall not bar the Court from exercising its
jurisdiction over such a person.

The only distinction is changing of the words “the Court” in the
ICC Statute to “a court” in the Proposed Convention. In removing im-
munities for all courts, not just the ICC, the scope of the Convention is
expanded in a simple but distinct way. By ratifying such a provision,
States would abrogate the immunities rationae personae that their offi-
cials would otherwise enjoy, not just before the ICC, but all national and
international courts and tribunals with jurisdiction over cases of CAH.!®

In Judge Van den Wyngaert’s dissent, she stated that

there is no rule of customary international law protecting
incumbent Foreign Ministers against criminal prosecution.
International comity and political wisdom may command
restraint, but there is no obligation under positive
international law on States to refrain from exercising
jurisdiction in the case of incumbent Foreign Ministers
suspected of war crimes and crimes against humanity.°
Judge Van den Wyngaert also discussed the “the general tendency
toward the restriction of immunity of the State officials (including even
Heads of State)”,'?° and the “recent movement” in favour of “the principle

of individual accountability for international core crimes”.*?!

While applauding the noble intentions of the drafters of the Pro-
posed Convention to incorporate this development in the theory of inter-

17 Sadat et al., “Proposed International Convention on the Prevention and Punishment of

Crimes Against Humanity (explanatory notes)”, 2011, see supra note 106.

18 Diane Orenticher, “Immunities and Amnesties”, in Leila Nadya Sadat (ed.), Forging a
Convention for Crimes Against Humanity, op. cit., p. 216.

19 International Court of Justice, Arrest Warrant of 11 April 2000 (Democratic Republic of
the Congo v. Belgium), Dissenting Opinion of Judge Van den Wyngaert, 14 February
2002, para. 10.

120 1hid., para. 23.
21 1hid., para. 27.
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national criminal law, it is also important to note reservations regarding
the likelihood of State acceptance. State officials have suffered considera-
ble assaults on their immunity during the evolution of international crimi-
nal law, and are generally reticent about tolerating further diminution.*??
States’ trepidation is revealed in the International Law Commission’s
study on the immunity of State officials from foreign criminal jurisdic-
tion.'?®

This ambition of the Proposed Convention is a departure from the
current state of international law, and runs against recent attempts to shore
up the definition and scope of head of State immunity by the International
Law Commission.*?* There remains significant disagreement as to wheth-
er the “overall objective to avoid impunity for atrocity crimes [... ulti-
mately supersedes] the desire to allow for the peaceful conduct of interna-

tional relations between senior government officials”.1%°

The international community appears to have come to the fragile
consensus that immunity ratione personae generally no longer applies in
the context of international criminal tribunals. The rationale for this shift,
though, very much stems from the status of these venues as being outside
of the usual State diplomatic and political functions. Immunity ratione
personae has traditionally been confered because of the ‘representative’
nature of the individual as “the personal embodiment of the state itself*'?®
(responding to the legal metonymy: “L Etat, ¢ est moi”).?” Whereas the
“functional’ need for such an individual requires immunity as a means of
ensuring inter-state sovereign equality,'?® such logic does not apply under

122 QOrenticher, 2011, p. 217, see supra note 118.

123 United Nations General Assembly, “Immunity of State Officials from Foreign Criminal
Jurisdiction”, 31 March 2008.

124 Sean D. Murphy, “Immunity Ratione Personae of Foreign Government Officials and Oth-
er Topics: The Sixty-Fifth Session of the International Law Commission”, in American
Journal of International Law, 2014, vol. 108, no. 1, pp. 41 and 42, discussing the ILC’s
recent 2013 preliminary adoptions of three draft articles confirming head of State immuni-
ty from criminal jurisdiction.

125 Ibid., p. 47.

126 | ord Millett, Judgment of the House of Lords, Regina v. Bartle and the Commissioner of
Police for the Metropolis and Others Ex Parte Pinochet (U.K.), 1999, para. 49.

127 David Luban, “State Criminality and the Ambition of International Criminal Law”, in
Tracy Isaacs and Richard Vernon (eds.), Accountability for Collective Wrongdoing, Cam-
bridge University Press, Cambridge, 2011, p. 68.

128 HUANG Huikang, “On Immunity of State Officials from Foreign Criminal Jurisdiction”,
in Chinese Journal of International Law, 2014, vol. 13, p. 2.
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the purview of international criminal tribunals. It has been argued that
“concerns of sovereign equality are irrelevant before international tribu-
nals [... because such] courts derive their mandate from the international
community which safeguards against unilateral judgment by one state”.!%°
The eminent immunity justification par in parem non habet imperium as

such “has no application to international tribunals” 1%

Such a justification for removing immunity does not apply, howev-
er, to the context of national jurisdictions attempting to try international
crimes. It “remains unclear” whether the new vitiation of immunity ra-
tione personae has been extended to the national level,*3! in particular
since the traditional fears of destabilising sovereign equality stands in this
context. Even the ICC, in a Pre-Trial Chamber Decision in the Al Bashir
case, declined to suggest that an exception to such immunity existed any-
where except “when international courts seek a Head of State’s arrest for
the commission of international crimes”.*3 With regards to immunities,
international criminal justice already “mounts a dramatic challenge to the
prevailing idolatry of the state”.**¥ It is highly likely that this expansive
attempt may be a leap too far, too soon.

Nevertheless, these issues do not diminish the need for a strong
non-immunity declaration within the Proposed Convention. Taking a
strong stand against immunities allows States negotiation space so that the
provisions may retain their strength after watering down during the pro-
cess.** It is also important to recall that the crimes at hand violate jus co-
gens norms, and as such immunity ought not to apply,'*® yet the time for
such an advancement may not yet be here. Hopefully, in the future, inter-
national lawyers and commentators will have greater sympathy for the

129 Jessica Needham, “Protection or Prosecution for Omar Al Bashir? The Changing Face of

Immunity in International Criminal Law”, in Auckland Law Review, 2011, vol. 17, p. 231.

130 [_uban, 2011, p. 69, see supra note 127.

181 HUANG Huikang, 2014, p. 3, see supra note 128.

132 International Criminal Court, The Prosecutor v. Omar Hassan Ahmad Al Bashir, Decision
Pursuant to Article 87(7) of the ICC Statute on the Failure by the Republic of Malawi to
Comply with the Cooperation Requests Issued by the Court with Respect to the Arrest and
Surrender of Omar Hassan Ahmad Al Bashir, No. ICC-02/05-01.09, 12 December 2011,
para. 43 (emphasis added).

133 Luban, 2011, p. 70, see supra note 127.

134 Sadat, 2011, p. 497, see supra note 10.

135 Needham, 2011, p. 230, see supra note 129.
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removal of such immunity in the cases of vast international crimes, and
we will see more spectacles of heads of State facing criminal justice
where, “strikingly, they stand revealed as bodies natural, not bodies poli-
tiC”.l36

14.2.3.2. Universal Jurisdiction

Article 10(3) of the Proposed Convention provides:

Each State Party shall likewise take such measures as may be
necessary to establish its competence to exercise jurisdiction
over the offense of crimes against humanity when the al-
leged offender is present in any territory under its jurisdic-
tion, unless it extradites or surrenders him or her to another
State in accordance with its international oligations or sur-
renders him or her to an international criminal tribnal whose
jurisdiction it has recognized.

The importance of filling the jurisdictional lacuna for CAH is evi-
dent considering the gargantuan length and cost of trials in the ICTY,
ICTR and ICC.*" Furthermore, the normative incongruence between uni-
versal jurisdiction regarding different international crimes creates uneasi-
ness in the operation of international law. Crimes of torture and war
crimes, by virtue of the Torture Convention and the Geneva Conventions
respectively, entail obligation of prosecution by the State where a sus-
pected criminal is present; crimes against humanity do not. This manifests
a “significant loophole” in international law.'%

Customary law, and to an extent international conventions, have
certainly been moving towards the establishment of a duty of exercising
universal jurisdiction, but they have not yet accomplished that goal. The
ICC Statute pronounces a duty of States to exercise jurisdiction in the
preamble, but such duty is not addressed in the operative provisions.
Therefore, beyond the two situations where the conduct occurred on the
territory of the State, or where the person accused is a national of the
State, “mere custody of a person accused of CAH does not entail any ob-

136 |_uban, 2011, p. 70, see supra note 127.

187 payam Akhavan, “The Universal Repression of Crimes Against Humanity before National
Jurisdictions: The Need for a Treaty-Based Obligation to Prosecute”, in Leila Nadya Sadat
(ed.), Forging a Convention for Crimes Against Humanity, op. cit., p. 30.

138 hid., p. 31.
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ligations under the Rome Statute”.**® Customary law seems to support the
view that States have a right to exercise universal jurisdiction in CAH
cases, but not the obligation to do so.**° Judges in the 1CJ, however, spoke
recently of the “clear indications pointing to a gradual evolution” of uni-
versal jurisdiction for CAH.**

The value of the inclusion of universal jurisdiction obligations in
the Proposed Convention cannot be overstated. In Article 10(3), the Pro-
posed Convention effectively imposes a duty on States to prosecute indi-
viduals accused of CAH whenever that person is under the country’s con-
trol, and thus significantly expands the State’s remit for prosecution.
Obliging States to operate universal jurisdiction is substantially more
powerful than the option to do so. For instance, despite their ‘no safe ha-
ven’ policy, Canadian courts have demonstrated that the cost and difficul-
ty of obtaining convictions in international CAH cases remarkably reduc-
es the incentive to prosecute crimes with no direct connection to the
State.'*> Moreover, Akhavan has discussed the benefits of crystallising
and entrenching current ‘soft law’ into an established international norm,
with the Proposed Convention having a “profound impact on expediting
this process of convergence”.!*® The ambitious effort of drafters of the
Proposed Convention has finally instigated “a first step in a long and tor-

tuous road to universal accountability” **

14.3. Concluding Remarks

Crimes Against Humanity are patently heinous, and the need for provid-
ing an international convention to deal with them is strong. While indi-
vidual aspects of the Proposed Convention may be criticised, the negotia-
tion process is unpredictable. The preservation of individual tenets cannot
be guaranteed. | particularly hope that this opportunity is grasped by leg-
islators to offer a more in-depth definition of ‘crimes against humanity’

139 bid., p. 33.
140 1hid., p. 31.

141 International Court of Justice, Arrest Warrant of 11 April 2000 (Democratic Republic of
the Congo v. Belgium), Joint Separate Opinion of Judges Higgins, Koojimans and Buer-
genthal, 14 February 2002, para. 52.

142 Akhavan, 2011, p. 32, see supra note 137.
143 |bid.
144 pid.
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with regard to gender crimes and, to an even greater extent, persecution
on the grounds of sexuality. While far from perfect, the Proposed Conven-
tion represents a milestone and building block on the road to ending im-
punity for core international crimes and, ultimately, preventing such
crimes.

Law, like blueprints written on paper, must be built into the
structures of human life. The nations of the world must enact
the provisions of this international Convention into their
national laws. Using national courts, the nave and the
transept of the cathedral of international criminal law will be
built, block by national block. And someday, after our
lifetimes, great windows will light it, not with the colour of
human blood, but with the green of the grass, the blue of the
sky, and the gold of the sun.#®

145 Stanton, 2011, p. 358, see supra note 1.
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Proposed International Convention on the
Prevention and Punishment of
Crimes Against Humanity*

Preamble

The States Parties to the present Convention,

Conscious that all people are united by common bonds and share
certain common values,

Affirming their belief in the need to effectively protect human life
and human dignity,

Reaffirming their commitment to the purposes and principles of
the United Nations, outlined in its Charter, and to the universal human
rights norms reflected in the Universal Declaration of Human Rights and
other relevant international instruments,

Mindful of the millions of people, particularly women and chil-
dren, who over the course of human history have been subjected to exter-
mination, persecution, crimes of sexual violence, and other atrocities that
have shocked the conscience of humanity,

! © Leila Nadya Sadat, 2011. Reprinted with the permission of Professor Leila Nadya
Sadat, Washington University School of Law, Whitney R. Harris World Law Insti-
tute. The Proposed International Convention on the Prevention and Punishment of
Crimes Against Humanity is a product of a multi-year project (the ‘Crimes Against
Humanity Initiative”), and has been translated from the original English into six lan-
guages: Arabic, Chinese, French, German, Spanish and Russian. These translations
are available on the Initiative’s web site http://crimesagainsthumanity.wustl.edu/.
The Proposed Convention was originally published in Forging a Convention for
Crimes Against Humanity, op.cit. This version of the text was issued in February
2012 and contains minor corrections of the original text from August 2010. The cor-
rections are listed in a corrigendum published on 17 February 2012.
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Emphasizing their commitment to spare the world community
and their respective societies the recurrence of atrocities, by preventing
the commission of crimes against humanity, and prosecuting and punish-
ing the perpetrators of such crimes,

Determined to put an end to impunity for the perpetrators of
crimes against humanity by ensuring their fair and effective prosecution
and punishment at the national and international levels,

Recognizing that fair and effective prosecution and punishment
of the perpetrators of crimes against humanity necessitates good faith and
effective international cooperation,

Recognizing that effective international cooperation is dependent
upon the capacity of individual States Parties to fulfill their international
obligations, and that ensuring the capacity of each State Party to fulfill its
obligations to prevent and punish crimes against humanity is in the inter-
est of all States Parties,

Recalling that it is the duty of every State to exercise its criminal
jurisdiction over those responsible for international crimes, including
crimes against humanity,

Recalling the contributions made by the statutes and jurispru-
dence of international, national, and other tribunals established pursuant
to an international legal instrument, to the affirmation and development of
the prevention and punishment of crimes against humanity,

Recalling that crimes against humanity constitute crimes under
international law, which may give rise to the responsibility of States for
internationally wrongful acts,

Recalling Article 7 and other relevant provisions of the Rome
Statute of the International Criminal Court,

Declaring that in cases not covered by the present Convention or
by other international agreements, the human person remains under the
protection and authority of the principles of international law derived
from established customs, from the laws of humanity, and from the dic-
tates of the public conscience, and continues to enjoy the fundamental
rights that are recognized by international law,

Have agreed as follows:

Explanatory Note
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What follows are cross-references to other international instruments. For
full commentary on the Convention and description of the choices made
therein, see the Comprehensive History of the Proposed CAH Conven-
tion.

1. The word “Punishment” tracks the Genocide Convention.

2. Preambular paragraphs 1, 4, 6 and 9 draw heavily from the
Preamble to the Rome Statute of the International Criminal
Court.

3. Preambular paragraph 3 draws upon the Preamble to the En-
forced Disappearance Convention.

4. Preambular paragraphs 5, 6 and 7 include language specifi-
cally directed at both prevention and punishment.

5. Preambular paragraph 8 is intended to forcefully emphasize
the importance of capacity building to ensuring the effective
operation of the present Convention.

6. The reference in preambular paragraph 10 to “other tribunals
established pursuant to an international legal instrument” in-
cludes mixed-model tribunals such as the Special Court for
Sierra Leone.

7. Preambular paragraph 11 acknowledges that crimes against
humanity may give rise to the responsibility of States for in-
ternationally wrongful acts. This does not mean that State re-
sponsibility necessarily attaches. See Article 1 and accompa-
nying Explanatory Note.

8. Preambular paragraph 13 is inspired by the Martens Clause
appearing in the Preamble to the Hague Convention of 1907
and by Article 10 of the Rome Statute.
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Acrticle 1
Acrticle 2
Acrticle 3
Acrticle 4
Acrticle 5
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Acrticle 7
Article 8
Article 9
Acrticle 10
Acrticle 11
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Article 13
Acrticle 14
Acrticle 15

Article 16

Acrticle 17
Acrticle 18
Article 19
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Article 22
Acrticle 23
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Acrticle 25
Acrticle 26
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Nature of the Crime

Object and Purposes of the Present Convention
Definition of Crimes Against Humanity
Individual Criminal Responsibility

Responsibility of Commanders and Other Superiors
Irrelevance of Official Capacity
Non-applicability of Statute of Limitations
Obligations of States Parties

Aut Dedere Aut Judicare (Prosecute or Extradite)
Jurisdiction

Evidence

Extradition

Mutual Legal Assistance

Transfer of Criminal Proceedings

Transfer of Convicted Persons for the Execution
of Their Sentences

Enforcement of the Effects of States Parties’ Penal
Judgments

Ne Bis in Idem
Non-refoulement
Institutional Mechanisms
Federal States

Signature, Ratification, Acceptance, Approval, or
Accession

Entry into Force

Reservations

Amendment

Interpretation

Dispute Settlement Between States Parties
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Annex 4
Annex 5

Annex 6

Use of Terms
Extradition
Crimes Against Humanity as Extraditable Offenses
Legal Basis for Extradition
Modalities of Extradition
Grounds for Refusal of Extradition
Rule of Specialty
Multiple Requests for Extradition
Mutual Legal Assistance
Types of Mutual Legal Assistance
Transmission of Information
Obligations Under Other Applicable Treaties
Transfer of Detained Persons
Form of Requests for Mutual Legal Assistance
Execution of Requests for Mutual Legal Assistance
Witnesses
Limited Use of Information
Refusal of Requests for Mutual Legal Assistance
Transfer of Criminal Proceedings

Transfer of Convicted Persons for the Execution
of Their Sentences

Enforcement of the Effects of States Parties’ Penal
Judgments

FICHL Publication Series No. 18 (2014) — page 401



On the Proposed Crimes Against Humanity Convention

Article 1
Nature of the Crime

Crimes against humanity, whether committed in time of armed conflict or
in time of peace, constitute crimes under international law for which there
is individual criminal responsibility. In addition, States may be held re-
sponsible for crimes against humanity pursuant to principles of State re-
sponsibility for internationally wrongful acts.

Explanatory Note

1. States Parties to the present Convention who are also Parties
to the Rome Statute are bound by their obligations under that
Statute. The obligations arising under the present Convention
are therefore compatible with the Rome Statute. In addition,
the provisions of the present Convention regulate the bilateral
relations between the States Parties to the Rome Statute. The
present Convention also offers an opportunity for States that
are not parties to the Rome Statute to regulate their bilateral
relations with other States, whether Parties to the Rome Stat-
ute or not.

2. The prohibition against crimes against humanity exists under
customary international law and this provision incorporates
the customary international law development, which recog-
nizes that crimes against humanity may be committed in time
of armed conflict and in time of peace.

3. Atrticle 1, like preambular paragraph 11, acknowledges that
crimes against humanity may give rise to the responsibility of
States for internationally wrongful acts should breaches of the
present Convention be attributable to a State Party in accord-
ance with the International Law Commission’s Draft Articles
on Responsibility of States for Internationally Wrongful Acts
adopted in 2001.

4. Specific reference to State responsibility underscores the ap-
plicability of State responsibility principles to the present
Convention.
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Article 2

Object and Purposes of the Present Convention

The States Parties to the present Convention undertake to prevent
crimes against humanity and to investigate, prosecute, and punish
those responsible for such crimes.

To these ends, each State Party agrees:

(@)

(b)
(©)

(d)

To cooperate, pursuant to the provisions of the present
Convention, with other States Parties to prevent crimes
against humanity;

To investigate, prosecute and punish persons responsible
for crimes against humanity fairly and effectively;

To cooperate, pursuant to the provisions of the present
Convention, with other States Parties, with the Interna-
tional Criminal Court if the State is a Party to the Rome
Statute, and with other tribunals established pursuant to an
international legal instrument having jurisdiction over
crimes against humanity, in the fair and effective investi-
gation, prosecution and punishment of persons responsible
for crimes against humanity; and

To assist other States Parties in fulfilling their obligations
in accordance with Article 8 of the present Convention.

Explanatory Note

1. This provision highlights the three core “pillars” of the pre-

sent Convention: prevention, punishment, and effective capac-
ity building to facilitate such prevention and punishment.

The reference in paragraph 2(c) to other international tribu-
nals includes the ad hoc tribunals such as the International
Criminal Tribunal for the former Yugoslavia and the Interna-
tional Criminal Tribunal for Rwanda, as well as mixed-model
tribunals established pursuant to an international legal in-
strument, such as the Special Court for Sierra Leone, and the
Extraordinary Chambers in the Courts of Cambodia. With re-
gard to this provision’s reference to a State Party cooperating
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with the International Criminal Court, it should be noted that
States Parties to the Rome Statute may have such an obliga-
tion. States which are not Party to the Rome Statute have no
such obligation absent a referral by the Security Council or
voluntary acceptance of the Court’s jurisdiction, but may co0-
operate with the International Criminal Court. This provision
recognizes that such States may cooperate with the Interna-
tional Criminal Court, but does not impose an independent
obligation to do so.

3. The reference in Article 2(d) to assisting “States Parties in
fulfilling their obligations” includes the obligations in Article
8 to facilitate State capacity building.
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Article 3
Definition of Crimes Against Humanity

For the purpose of the present Convention, “crimes against hu-
manity” means any of the following acts when committed as part
of a widespread or systematic attack directed against any civilian
population, with knowledge of the attack:

(a)
(b)
(©)
(d)
(€)

(f)
)

(h)

(i)
@)
(k)

Murder;

Extermination;

Enslavement;

Deportation or forcible transfer of population;

Imprisonment or other severe deprivation of physical lib-
erty in violation of fundamental rules of international law;

Torture;

Rape, sexual slavery, enforced prostitution, forced preg-
nancy, enforced sterilization, or any other form of sexual
violence of comparable gravity;

Persecution against any identifiable group or collectivity
on political, racial, national, ethnic, cultural, religious,
gender as defined in paragraph 3, or other grounds that are
universally recognized as impermissible under interna-
tional law, in connection with any act referred to in this
paragraph or in connection with acts of genocide or war
crimes;

Enforced disappearance of persons;
The crime of apartheid,;

Other inhumane acts of a similar character intentionally
causing great suffering, or serious injury to body or to
mental or physical health.

For the purpose of paragraph 1:

()

“Attack directed against any civilian population” means a
course of conduct involving the multiple commission of
acts referred to in paragraph 1 against any civilian popula-
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(b)

(©)

(d)

(€)

(f)

()

(h)

(i)

tion, pursuant to or in furtherance of a State or organiza-
tional policy to commit such attack;

“Extermination” includes the intentional infliction of con-
ditions of life, inter alia the deprivation of access to food
and medicine, calculated to bring about the destruction of
part of a population;

“Enslavement” means the exercise of any or all of the
powers attaching to the right of ownership over a person
and includes the exercise of such power in the course of
trafficking in persons, in particular women and children;

“Deportation or forcible transfer of population” means
forced displacement of the persons concerned by expul-
sion or other coercive acts from the area in which they are
lawfully present, without grounds permitted under interna-
tional law;

“Torture” means the intentional infliction of severe pain or
suffering, whether physical or mental, upon a person in
the custody or under the control of the accused; except
that torture shall not include pain or suffering arising only
from, inherent in or incidental to, lawful sanctions;

“Forced pregnancy” means the unlawful confinement of a
woman forcibly made pregnant, with the intent of affect-
ing the ethnic composition of any population or carrying
out other grave violations of international law. This defini-
tion shall not in any way be interpreted as affecting na-
tional laws relating to pregnancy;

“Persecution” means the intentional and severe depriva-
tion of fundamental rights contrary to international law by
reason of the identity of the group or collectivity;

“The crime of apartheid” means inhumane acts of a char-
acter similar to those referred to in paragraph 1, commit-
ted in the context of an institutionalized regime of system-
atic oppression and domination by one racial group over
any other racial group or groups and committed with the
intention of maintaining that regime;

“Enforced disappearance of persons” means the arrest, de-
tention or abduction of persons by, or with the authoriza-
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tion, support or acquiescence of, a State or a political or-
ganization, followed by a refusal to acknowledge that dep-
rivation of freedom or to give information on the fate or
whereabouts of those persons, with the intention of re-
moving them from the protection of the law for a pro-
longed period of time.

For the purposes of the present Convention, it is understood that
the term “gender” refers to the two sexes, male and female, within
the context of society. The term “gender” does not indicate any
meaning different from the above.

Explanatory Note

1. The text of paragraphs 1 and 2 incorporates the definition
contained in Article 7 of the Rome Statute, with two necessary
modifications of language specific to the International Crimi-
nal Court in subparagraph 1(h), whereby the following lan-
guage was used: ‘“‘gender as defined in paragraph 3,” and
“or in connection with acts of genocide or war crimes.”

2. No substantive changes to Article 7 of the Rome Statute have
been made.

3. As used in paragraph 1(k) of the present Convention, “[o]ther
inhumane acts of a similar character” could be interpreted, in
keeping with Articles I1(b) and Il(c) of the Genocide Conven-
tion, as including acts which cause the same harmful results
as the acts listed in subparagraphs (a) through (j).
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Article 4
Individual Criminal Responsibility

1. A person who commits a crime against humanity shall be individ-
ually responsible and liable for punishment in accordance with the
present Convention.

2. In accordance with the present Convention, a person shall be
criminally responsible and liable for punishment for a crime
against humanity if that person:

(@) Commits such a crime, whether as an individual, jointly with
another or through another person, regardless of whether that
other person is criminally responsible;

(b) Orders, solicits or induces the commission of such a crime
which in fact occurs or is attempted;

(c) For the purposes of facilitating the commission of such a
crime, aids, abets or otherwise assists in its commission or its
attempted commission, including providing the means for its
commission;

(d) In any other way contributes to the commission or attempted
commission of such a crime by a group of persons acting with
a common purpose. Such contribution shall be intentional and
shall either:

(i) Be made with the aim of furthering the criminal activi-
ty or criminal purpose of the group, where such activi-
ty or purpose involves the commission of a crime
against humanity; or

(i) Be made in the knowledge of the intention of the
group to commit the crime;

(e) Directly and publicly incites others to commit crimes against
humanity;

(f) Attempts to commit such a crime by taking action that com-
mences its execution by means of a substantial step, but the
crime does not occur because of circumstances independent of
the person’s intentions. However, a person who abandons the
effort to commit the crime or otherwise prevents the comple-
tion of the crime shall not be liable for punishment under the
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present Convention for the attempt to commit that crime if
that person completely and voluntarily gave up the criminal
purpose.
No provision in the present Convention relating to individual
criminal responsibility shall affect the responsibility of States un-
der international law for internationally wrongful acts.

Explanatory Note

This provision draws upon Article 25 of the Rome Statute.
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Article 5
Responsibility of Commanders and other Superiors

In addition to other grounds of criminal responsibility under the present
Convention for crimes within the jurisdiction of a court:

1.

A military commander or person effectively acting as a military
commander shall be criminally responsible for crimes within the
jurisdiction of a court committed by forces under his or her effec-
tive command and control, or effective authority and control as
the case may be, as a result of his or her failure to exercise control
properly over such forces, whereas,

(@) That military commander or person either knew or, owing to
the circumstances at the time, should have known that the
forces were committing or about to commit such crimes; and

(b) That military commander or person failed to take all necessary
and reasonable measures within his or her power to prevent or
repress their commission or to submit the matter to the compe-
tent authorities for investigation and prosecution.

With respect to superior and subordinate relationships not de-
scribed in paragraph 1, a superior shall be criminally responsible
for crimes within the jurisdiction of a court committed by subor-
dinates under his or her effective authority and control, as a result
of his or her failure to exercise control properly over such subor-
dinates, where:

(@) The superior either knew, or consciously disregarded infor-
mation which clearly indicated, that the subordinates were
committing or about to commit such crimes; and

(b) The crimes concerned activities that were within the effective
responsibility and control of the superior; and

(c) The superior failed to take all necessary and reasonable
measures within his or her power to prevent or repress their
commission or to submit the matter to the competent authori-
ties for investigation and prosecution.
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Explanatory Note

This provision is from Article 28 of the Rome Statute.
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Article 6
Irrelevance of Official Capacity

1. The present Convention shall apply equally to all persons without
any distinction based on official capacity. In particular, official
capacity as a Head of State or Government, a member of a Gov-
ernment or parliament, an elected representative or a government
official shall in no case exempt a person from criminal responsi-
bility under the present Convention, nor shall it, in and of itself,
constitute a ground for reduction of sentence.

2. Immunities or special procedural rules which may attach to the
official capacity of a person, whether under national or interna-
tional law, shall not bar a court from exercising its jurisdiction
over such a person.

Explanatory Note

1. This language draws heavily upon Article 27 of the Rome
Statute. However, in paragraph 2 of this Article, “the Court”
has been changed to “a court,” meaning any duly constituted
judicial institutions having jurisdiction.

2. Paragraph 2 draws upon the dissenting opinion of Judge Van
den Wyngaert from the ICJ’s judgment in the Case Concern-
ing the Arrest Warrant of 11 April 2000 (Democratic Republic
of the Congo v. Belgium), Judgment of 14 February 2002, and
supports a different and more expansive principle than Article
27(2) of the Rome Statute.
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Article 7
Non-applicability of Statute of Limitations

Crimes against humanity as defined by the present Convention shall not
be subject to any statute of limitations.

Explanatory Note

1. This language draws upon Article 29 of the Rome Statute.

2. States Parties to the present Convention undertake to adopt,
in accordance with their respective constitutional processes,
any legislative or other measures necessary to ensure that
statutory or other limitations shall not apply to the prosecu-
tion and punishment of crimes against humanity as defined in
the present Convention and that, where they exist, such limita-
tions shall be abolished.
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Article 8
Obligations of States Parties

1. Each State Party shall enact necessary legislation and other
measures as required by its Constitution or legal system to give
effect to the provisions of the present Convention and, in particu-
lar, to take effective legislative, administrative, judicial and other
measures in accordance with the Charter of the United Nations to
prevent and punish the commission of crimes against humanity in
any territory under its jurisdiction or control.

A. Legislation and Penalties

2. Each State Party shall adopt such legislative and other measures
as may be necessary to establish crimes against humanity as seri-
ous offenses under its criminal law, as well as its military law, and
make such offenses punishable by appropriate penalties which
take into account the grave nature of those offenses, the harm
committed, and the individual circumstances of the offender. In
addition, such a person may be barred from holding public rank or
office, be it military or civilian, including elected office.

3. Each State Party shall adopt such legislative and other measures
as may be necessary to ensure that a military commander or per-
son effectively acting as a military commander shall be criminally
responsible for crimes against humanity as set forth in Article 5,
paragraph 1.

4. Each State Party shall adopt such legislative and other measures
as may be necessary to ensure that, with respect to superior and
subordinate relationships not described in paragraph 3, a superior
shall be criminally responsible for crimes against humanity as set
forth in Article 5, paragraph 2.

5. Each State Party shall adopt such legislative and other measures
as may be necessary to ensure in its legal system that the victims
of crimes against humanity have the right to equal and effective
access to justice, and the right to adequate, effective and prompt
reparation for harm suffered, including, where appropriate:

@) Restitution;
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(b) Compensation;

(©) Rehabilitation;

(d) Satisfaction, including restoration of reputation and digni-
ty; and

(e) Measures to ensure non-repetition.

Each State Party shall ensure that, in the event of the death of a
victim of crimes against humanity, his or her heirs shall be enti-
tled to the same rights to equal and effective access to justice, and
to adequate, effective and prompt reparation.

Each State Party shall adopt such legislative and other measures
as may be necessary, consistent with its legal principles, to estab-
lish the liability of legal persons for participation in crimes against
humanity. Subject to the legal principles of the State Party, the li-
ability of legal persons may be criminal, civil or administrative.
Such liability shall be without prejudice to the criminal liability of
the natural persons who have committed the offense. Each State
Party shall, in particular, develop administrative measures de-
signed to provide reparation to victims, and to ensure that legal
persons held liable in accordance with this article are subject to
effective, proportionate and dissuasive criminal or non-criminal
sanctions, including monetary sanctions.

B. Investigation and Prosecution

Upon receiving information that a person who has committed or
who is alleged to have committed crimes against humanity may be
present in its territory, the State Party concerned shall take such
measures as may be necessary under its domestic law to investi-
gate the facts contained in the information.

Upon being satisfied that the circumstances so warrant, the State
Party in whose territory the person who has committed or who is
alleged to have committed crimes against humanity is present
shall take the necessary and appropriate measures under its do-
mestic law so as to ensure that person’s presence for the purpose
of prosecution or extradition.
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9.

10.

11.

12.

13.

States Parties shall prosecute or extradite those charged with or
suspected of committing crimes against humanity.

Each State Party shall ensure that any individual who alleges that
he or she has been subjected to crimes against humanity in any
part of the territory under its jurisdiction has the right to complain
to the competent legal authorities and to have his or her case
promptly and impartially examined by the competent judicial au-
thorities.

Each State Party shall take appropriate measures in accordance
with its domestic legal system and within its means to provide ef-
fective protection from potential retaliation or intimidation for
witnesses and experts who give testimony concerning crimes
against humanity and, as appropriate, for their relatives and other
persons close to them. Such measures may include, inter alia,
without prejudice to the rights of the accused, including the right
to due process:

@) Establishing procedures for the physical protection of such
persons such as, to the extent necessary and feasible, relo-
cating them and permitting, where appropriate, non-
disclosure or limitations on the disclosure of information
concerning the identity and whereabouts of such persons;

(b) Providing evidentiary rules to permit witnesses and ex-
perts to give testimony in a manner that ensures the safety
of such persons, such as permitting testimony to be given
through the use of communications technology such as
video or other adequate means.

C. Prevention

Each State Party shall endeavor to take measures in accordance
with its domestic legal system to prevent crimes against humanity.
Such measures include, but are not limited to, ensuring that any
advocacy of national, racial, or religious hatred that constitutes in-
citement to discrimination, hostility, or violence shall be prohibit-
ed by law.

States Parties may call upon the competent organs of the United
Nations to take such action in accordance with the Charter of the
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14.

15.

16.

17.

18.

United Nations as they consider appropriate for the prevention
and punishment of crimes against humanity.

States Parties may also call upon the competent organs of a re-
gional organization to take such action in accordance with the
Charter of the United Nations as they consider appropriate for the
prevention and punishment of crimes against humanity.

States Parties shall develop educational and informational pro-
grams regarding the prohibition of crimes against humanity in-
cluding the training of law enforcement officers, military person-
nel, or other relevant public officials in order to:

@) Prevent the involvement of such officials in crimes against
humanity;

(b) Emphasize the importance of prevention and investiga-
tions in relation to crimes against humanity;

Each State Party shall ensure that orders or instructions prescrib-
ing, authorizing, or encouraging crimes against humanity are pro-
hibited. Each State Party shall guarantee that a person who refuses
to obey such an order will not be punished. Moreover, each State
Party shall take the necessary measures to ensure that persons who
have reason to believe that crimes against humanity have occurred
or are planned to occur, and who report the matter to their superi-
ors or to appropriate authorities or bodies vested with powers of
review or remedy are not punished for such conduct.

D. Cooperation

States Parties shall cooperate with States or tribunals established
pursuant to an international legal instrument having jurisdiction in
the investigation, prosecution, and punishment of crimes against
humanity.

States Parties shall afford one another the greatest measure of as-
sistance and cooperation in the course of any investigation or
prosecution of persons alleged to be responsible for crimes against
humanity irrespective of whether there exist between said States
Parties any treaties on extradition or mutual legal assistance.
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19.

E. Capacity Building

States Parties shall to the extent possible provide one another ca-
pacity building assistance on an individual basis or through the
mechanisms outlined in Article 19.

Explanatory Note

1. This provision draws upon similar language from other inter-

national criminal law conventions. Paragraph 1 of this provi-
sion provides that measures taken by States Parties to prevent
and repress crimes against humanity must be in accordance
with the Charter of the United Nations. It should also be un-
derstood, however, that the obligation to prevent crimes
against humanity includes the obligation not to provide aid or
assistance to facilitate the commission of crimes against hu-
manity by another State. See ILC Draft Articles on Responsi-
bility of States for Internationally Wrongful Acts, Article 16,
commentary paragraph (9). See also the ICJ’s judgment in the
Application of the Convention on the Prevention and Punish-
ment of the Crime of Genocide (Bosnia and Herzegovina v.
Serbia and Montenegro), Judgment of 26 February 2007,
paragraphs 425-38. This is consistent with Article 1 of the
present Convention.

With regard to paragraph 2, it is understood that the obliga-
tions of States Parties apply to all institutions and organs of
the State without exception including, inter alia, military
courts and any other special proceedings. The language re-
garding penalties is drawn from Article 4(1) of the Torture
Convention. The current provision acknowledges, however,
that States Parties may have different obligations arising un-
der regional human rights conventions, and earlier language
requiring penalties to be no less severe than those applicable
for the most serious crimes of a similar nature has been re-
moved. With regard to barring individuals found responsible
for crimes against humanity from holding public rank or of-
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fice, the permissive “may” was included to avoid possible
contradiction with the jurisprudence of the European Court of
Human Rights. There is, however, language in Velasquez
Rodriguez v. Honduras (Merits), Inter-Am. Ct. H.R., 29 July
1988, Ser. C, No. 4, to support the proposition that persons
who abused power to commit crimes against humanity could
be barred from holding public office.

Paragraphs 3 and 4 require States Parties to enact legislation
to ensure that military commanders and other superiors are
criminally responsible for crimes against humanity committed
by subordinates under their effective command and control, or
effective authority and control as the case may be, as a result
of the commander or superior’s failure to exercise control
over such subordinates.

Paragraph 5 draws upon the General Assembly’s Resolution
adopting Basic Principles and Guidelines on the Right to a
Remedy and Reparation for Victims of Gross Violations of In-
ternational Human Rights Law and Serious Violations of In-
ternational Humanitarian Law, UN Doc. A/RES/60/147
(March 21, 2006).

In order to avoid impunity or de facto immunity for those per-
sons who act collectively or within a legal structure, States
Parties should enact legislation capable of reaching such enti-
ties. Paragraph 6 draws heavily upon Article 26 of the UN
Convention Against Corruption to oblige States Parties to
adopt appropriate legislation and develop administrative
measures designed to provide reparation to victims.

Paragraph 7 is from Article 7(1) of the Terrorist Bombing
Convention. It also covers persons who have committed
crimes against humanity or alleged to have done so.
Paragraph 8 is from Article 7(2) of the Terrorist Bombing
Convention.

Paragraph 9 recognizes the obligation of aut dedere aut judi-
care.

Paragraph 10 draws upon Article 13 of the Torture Conven-
tion but includes language clarifying that the State Party’s ob-
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10.

11.

12.

13.

14.

15.

16.

17.

ligation extends to “any part of the” territory under its juris-
diction.

Paragraph 11 draws upon Article 32 of the UN Convention
Against Corruption.

The language of paragraph 12 is from Article 20 of the IC-
CPR.

Paragraph 13 is from Article VIII of the Genocide Conven-
tion. This is consistent with paragraph 1 of the present provi-
sion, which provides that any measures taken by States Par-
ties to prevent and punish crimes against humanity must be in
accordance with the Charter of the United Nations.

The term competent used here means the appropriate body
within the regional instrument and also those bodies acting
within its constituent instrument.

Paragraphs 15 and 16 oblige States Parties to develop educa-
tion and training sessions in order to give effect to the obliga-
tion to prevent crimes against humanity. These paragraphs
draw heavily upon Article 23 of the Enforced Disappearance
Convention.

The Summary of Recommendations of the Genocide Preven-
tion Task Force Report sets forth specific policy measures for
education and prevention, which cannot be incorporated into
normative provisions of the present Convention. However, if
the present Convention has a treaty body that recommends
specific measures to States Parties, such a body may use these
recommendations.

Recognizing that capacity building is one of the core functions
of the present Convention, paragraph 19 provides that States
Parties, to the extent possible, shall provide one another ca-
pacity building assistance. Providing capacity building tech-
nical assistance to States Parties is one of the mandated func-
tions of the permanent Secretariat to be established pursuant
to Article 19, paragraphs 10 and 11.

Although it defines the obligations of States Parties, this arti-
cle makes no explicit reference to State responsibility. Both
preambular paragraph 11 and Article 1 explicitly recognize
that crimes against humanity are crimes under international
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law which may give rise to the responsibility of States for in-
ternationally wrongful acts.
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Article 9
Aut Dedere Aut Judicare (Prosecute or Extradite)

1. Each State Party shall take necessary measures to establish its
competence to exercise jurisdiction over crimes against humanity
when the alleged offender is present in any territory under its ju-
risdiction, unless it extradites him or her to another State in ac-
cordance with its international obligations or surrenders him or
her to the International Criminal Court, if it is a State Party to the
Rome Statute, or to another international criminal tribunal whose
jurisdiction it has recognized.

2. In the event that a State Party does not, for any reason not speci-
fied in the present Convention, prosecute a person suspected of
committing crimes against humanity, it shall, pursuant to an ap-
propriate request, either surrender such a person to another State
willing to prosecute fairly and effectively, to the International
Criminal Court, if it is a State Party to the Rome Statute, or to a
competent international tribunal having jurisdiction over crimes
against humanity.

Explanatory Note

1. Paragraph 1 draws upon Article 9(2) of the Enforced Disap-
pearance Convention.

2. Paragraph 2 reflects the principle aut dedere aut judicare.

3. With regard to this provision’s reference to a State Party sur-
rendering an accused individual to the International Criminal
Court, it should be noted that States Parties to the Rome Stat-
ute may have such an obligation. States which are not Party to
the Rome Statute may have no such obligation, but may coop-
erate with the International Criminal Court. This provision
recognizes that such States may cooperate with the Interna-
tional Criminal Court, but does not impose an independent
obligation to do so.
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1.

Article 10
Jurisdiction

Persons alleged to be responsible for crimes against humanity
shall be tried by a criminal court of the State Party, or by the In-
ternational Criminal Court, or by an international tribunal having
jurisdiction over crimes against humanity.

Each State Party shall take the necessary measures to establish its
competence to exercise jurisdiction over persons alleged to be re-
sponsible for crimes against humanity:

@) When the offense is committed in any territory under its
jurisdiction or onboard a ship or aircraft registered in that
State or whenever a person is under the physical control of
that State; or

(b) When the person alleged to be responsible is one of its na-
tionals; or

(©) When the victim is one of its nationals and the State Party
considers it appropriate.

Each State Party shall likewise take such measures as may be nec-
essary to establish its competence to exercise jurisdiction over the
offense of crimes against humanity when the alleged offender is
present in any territory under its jurisdiction, unless it extradites
or surrenders him or her to another State in accordance with its in-
ternational obligations or surrenders him or her to an international
criminal tribunal whose jurisdiction it has recognized.

The present Convention does not preclude the exercise of any oth-
er competent criminal jurisdiction compatible with international
law and which is exercised in accordance with national law.

For purposes of cooperation, jurisdiction shall be deemed to exist
whenever the person responsible for, or alleged to be responsible
for, crimes against humanity is present in the State’s territory or
the State Party is in a position to exercise physical control over
him or her.

FICHL Publication Series No. 18 (2014) — page 423



On the Proposed Crimes Against Humanity Convention

Explanatory Note

1. It is understood that the reference in paragraph 1 to “an in-
ternational tribunal having jurisdiction,” is with respect to
any State Party that shall have accepted the jurisdiction of
such tribunal. This provision also recognizes the principle of
complementarity embodied in the Rome Statute.

2. Paragraph 2 draws upon the language of Article 9(1) of the
Enforced Disappearance Convention. This provision is in-
tended to avoid litigation over the scope of territorial applica-
tion.

3. Paragraph 3 draws upon Article 9(2) of the Enforced Disap-
pearance Convention and Article 5(2) of the Torture Conven-
tion.

4. Paragraph 4 draws upon Article 9(3) of the Enforced Disap-
pearance Convention.

5. Paragraph 5 is intended to ensure that there exists no juris-
dictional gap in a State Party’s capacity to exercise jurisdiC-
tion over a person who is responsible for, or is alleged to be
responsible for, crimes against humanity, and would apply to
persons transiting a State Party’s territory even where the
State Party is not in a position to exercise physical control
over the person.
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Article 11
Evidence

The rules of evidence required for prosecution shall be those in
existence under the national laws of the State Party conducting the
investigation, prosecution, or post-trial proceedings but shall in no
way be less stringent than those that apply in cases of similar
gravity under the law of said State Party.

States Parties may, for purposes of the present Convention, recog-
nize the validity of evidence obtained by another State Party even
when the legal standards and procedure for obtaining such evi-
dence do not conform to the same standards of a given State Par-
ty. Such non-conformity shall not be grounds for exclusion of ev-
idence, provided that the evidence is deemed credible and that it is
obtained in conformity with international standards of due pro-
cess. This paragraph shall apply to all aspects of the present Con-
vention including, but not limited to: extradition, mutual legal as-
sistance, transfer of criminal proceedings, enforcement of judicial
orders, transfer and execution of foreign penal sentences, and
recognition of foreign penal judgments.

In relation to the collection of evidence, States Parties shall en-
deavor to conform with international standards of due process.

Explanatory Note

1. Paragraph 1 recognizes that in multilateral and bilateral trea-
ties the law of evidence that applies is the law of the forum
State.

2. In connection with mutual legal assistance and as currently
reflected in Article 13 and Annex 2, it is also possible for re-
questing States to ask that specific conditions be employed or
procedures followed in the taking of evidence by the requested
State. Paragraph 2 permits States to recognize the validity of
evidence obtained by another State Party, even where the re-
quested conditions or procedures are not followed, provided
that the evidence is deemed credible and that it is obtained in
conformity with international standards of due process, in-
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cluding the obligation under Article 15 of the Torture Conven-
tion, which would exclude any statement made as a result of
torture.

3. Paragraph 3 obliges States to endeavor to conform to interna-
tional standards of due process in the collection of evidence.
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Article 12
Extradition

States Parties shall afford one another the greatest measure of assistance
in connection with extradition requests made with respect to crimes
against humanity in accordance with the provisions of Annex 2.

Explanatory Note

The obligation to extradite or prosecute persons responsible for,
or alleged to be responsible for, crimes against humanity is found
in Article 8, paragraph 9 and Article 9 of the present Convention.
Applicable modalities are provided in Annex 2.

FICHL Publication Series No. 18 (2014) — page 427



On the Proposed Crimes Against Humanity Convention

Article 13
Mutual Legal Assistance

States Parties shall afford one another the greatest measure of assistance
in connection with investigations, prosecutions and judicial proceedings
brought with respect to crimes against humanity in accordance with the
provisions of Annex 3.

Explanatory Note

The modalities by which States Parties are obliged to afford one
another mutual legal assistance are outlined in Annex 3, which is
drawn from the mutual legal assistance provisions of Article 46 of
the UN Convention Against Corruption.
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Article 14
Transfer of Criminal Proceedings

States Parties having jurisdiction in a case involving crimes against hu-
manity may engage in a transfer of criminal proceedings in accordance
with Annex 4.

Explanatory Note

The modalities by which States Parties may engage in a transfer
of criminal proceedings under the present Convention are con-
tained in Annex 4, which is based on the European Transfer of
Proceedings Convention and its Protocol.
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Article 15
Transfer of Convicted Persons for the Execution of Their Sentences

States Parties may transfer to one another a person convicted of crimes
against humanity in their respective legal systems for purposes of the exe-
cution of such convicted person’s sentence in accordance with the provi-
sions of Annex 5.

Explanatory Note

The modalities by which States Parties may transfer persons con-
victed of crimes against humanity for the execution of their sen-
tences are outlined in Annex 5, which is based on the European
Convention on the Transfer of Sentenced Persons as well as the
Inter-American Criminal Sentences Convention.
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Article 16
Enforcement of the Effects of States Parties’ Penal Judgments

A State Party may recognize and enforce the effects of another State Par-
ty’s penal judgments in accordance with the provisions of Annex 6.

Explanatory Note

This provision acknowledges that States may recognize and en-
force the effects of another State Party’s penal judgments. The
modalities for such recognition and enforcement are found in An-
nex 6, which is based on the European Convention on the Interna-
tional Validity of Criminal Judgments.

FICHL Publication Series No. 18 (2014) — page 431



On the Proposed Crimes Against Humanity Convention

Article 17
Ne Bis in ldem

A person effectively prosecuted for crimes against humanity and convict-
ed or acquitted cannot be prosecuted by another State Party for the same
crime based on the same or substantially same facts underlying the earlier
prosecution.

Explanatory Note

1. This provision recognizes the ne bis in idem principle, which
is found in many international instruments, including Article
14(7) of the ICCPR, Article 20 of the Rome Statute, Article 10
of the ICTY Statute, and Article 9 of the ICTR Statute.

2. This provision recognizes that for the ne bis in idem principle
to apply as a bar to a subsequent prosecution, the first prose-
cution must have been conducted “effectively.” Pursuant to
Annex 1(b), “effectively” means diligently, independently and
impartially in a manner not designed to shield the person con-
cerned from criminal responsibility for crimes against human-
ity and consistent with an intent to bring the person concerned
to justice, bearing in mind respect for the principle of the pre-
sumption of innocence.
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Article 18
Non-refoulement

No State Party shall expel, return (“refouler”) or extradite a per-
son to another State where there are substantial grounds for be-
lieving that such a person would be in danger of being subjected
to crimes against humanity.

For the purpose of determining whether there are such grounds,
the competent authorities shall take into account all relevant con-
siderations including, where applicable, the existence in the State
concerned of a consistent pattern of gross, flagrant or mass viola-
tions of human rights or of serious violations of international hu-
manitarian law.

Explanatory Note

1. This provision draws upon Article 16 of the Enforced Disap-
pearance Convention, which is in turn drawn from Article 8 of
the Enforced Disappearance Declaration. A similar obliga-
tion, specific to torture, is found in the Torture Convention.

2. Paragraph 1 also draws upon Article 3(1) of the Torture Con-
vention.

3. The non-refoulement provision of the present Convention is
limited to situations involving crimes against humanity be-
cause such crimes form the core subject matter of the present
Convention. In this regard, the present Convention follows the
approach of the Enforced Disappearance Convention and the
Torture Convention.
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Article 19
Institutional Mechanisms

A. Conference of States Parties

1. A Conference of States Parties to the present Convention is hereby
established to improve the capacity of and cooperation between
States Parties to achieve the objectives set forth in the present
Convention and to promote and review its implementation.

2. The Secretary-General of the United Nations shall convene the
Conference of States Parties not later than one year following the
entry into force of the present Convention. Thereafter, regular
meetings of the Conference of States Parties shall be held every
three years. With regard to the first convening of the Conference of
States Parties by the Secretary-General of the United Nations, the
Secretary-General shall provide the necessary secretariat services
to the Conference of States Parties to the Convention. The secretar-
iat provided by the Secretary-General of the United Nations shall:
@) Assist the Conference of States Parties in carrying out the

activities set forth in this article and make arrangements
and provide the necessary services for the sessions of the
Conference of States Parties;

(b) Upon request, assist States Parties in providing infor-
mation to the Conference of States Parties as envisaged in
paragraphs 5 and 6; and

(©) Ensure the necessary coordination with the secretariats of
relevant international and regional organizations.

3. Each State Party shall have one representative in the Conference
who may be accompanied by alternates and advisers. The Confer-
ence of States Parties shall adopt rules of procedure and rules
governing the functioning of the activities set forth in this article,
including rules concerning the admission and participation of ob-
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servers and the payment of expenses incurred in carrying out
those activities.

B. Committee

For the purpose of achieving the objectives set forth in paragraph
1 of this article, the Conference of States Parties shall establish the
“Committee Established Pursuant to the International Convention
on the Prevention and Punishment of Crimes Against Humanity”
(the Committee).

The Committee shall have ten members. The members of the
Committee shall be experts in matters relevant to the present Con-
vention who are designated by the States Parties and elected by
the Conference of States Parties. The members of the Committee
shall be elected for a term of four years. They shall be eligible for
re-election once. However, the term of five of the members elect-
ed at the first election shall expire at the end of two years. Imme-
diately after the first election, the names of these five members
shall be chosen by lot in a manner designated by the Conference
of States Parties.

The Committee shall establish its own rules of procedure and shall
agree upon activities, procedures and methods of work to achieve
the objectives set forth in paragraph 1, including:

@) Facilitating activities by and between States Parties under
the present Convention;

(b) Facilitating the exchange of information among States
Parties on successful practices for preventing and punish-
ing crimes against humanity;

(©) Cooperating with relevant international and regional or-
ganizations and mechanisms and non-governmental or-
ganizations;

(d) Making appropriate use of relevant information produced
by other international and regional mechanisms for pre-
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venting and punishing crimes against humanity in order to
avoid unnecessary duplication of work;

(e) Making recommendations to improve the present Conven-
tion and its implementation;

)] Taking note of the technical assistance requirements of
States Parties with regard to the implementation of the
present Convention and recommending any action it may
deem necessary in that respect;

(9) Establishing financial rules and regulations for the func-
tioning of the Committee and the Secretariat; and

(h) Managing the Voluntary Trust Fund established by the
States Parties pursuant to paragraph 14.

7. For the purpose of paragraph 6, the Committee shall acquire the
necessary knowledge of the measures taken by States Parties in
implementing the present Convention and the difficulties encoun-
tered by them in doing so through information provided by States
Parties and through such supplemental review mechanisms as may
be established by the Committee.

8. The Committee shall examine the most effective way of receiving
and acting upon information, including, inter alia, information re-
ceived from States Parties and from competent international or-
ganizations. Input received from relevant non-governmental or-
ganizations duly accredited in accordance with procedures to be
decided upon by the Committee may also be considered. Each
State Party shall provide the Committee with information on its
programs, plans and practices to implement the present Conven-
tion, including:

@) The adoption of national implementing legislation;

(b) The establishment of administrative mechanisms fulfilling
the prevention requirements contained in the present Con-
vention;
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11.

(©) Reports on data gathering regarding its obligations under
the present Convention including, but not limited to, the
number of allegations, investigations, prosecutions, con-
victions, extraditions and mutual legal assistance requests.

The information provided by the States Parties shall be considered
by the Committee, which shall issue such comments, observations
or recommendations as it may deem appropriate. The comments,
observations or recommendations shall be communicated to the
State Party concerned, which may respond to them on its own ini-
tiative or at the request of the Committee. The Committee may al-
SO request States Parties to provide additional information on the
implementation of the present Convention.

The Committee shall establish a permanent Secretariat to facilitate
its activities, procedures and methods of work to achieve the ob-
jectives set forth in paragraphs 1, 5, 6 and 7. The Committee may
establish such other subsidiary bodies as may be necessary.

C. Secretariat

The Secretariat’s functions shall be:

@) Providing technical assistance to States in the process of
acceding to the present Convention;

(b) Providing technical assistance, including appropriate ca-
pacity building assistance, to States Parties in fulfilling
their obligations under the present Convention;

(©) Disseminating information between States Parties;

(d) Facilitating mutual legal assistance and other aspects of
cooperation between States Parties, including facilitating
cooperation in matters involving the appearance of wit-
nesses and experts in judicial proceedings, and in effec-
tively protecting such persons;
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14.

(€)

(f)

The Secretariat shall be headquartered at

Receiving and compiling information from States Parties
as required by the Committee; and

Ensuring the necessary coordination with the secretariats
of relevant international and regional organizations.

D. Expenses

The expenses of the Conference of States Parties, the Committee,
the Secretariat, and any other subsidiary bodies shall be provided
from the following sources:

(a)

(b)

Contributions of States Parties assessed in accordance
with an agreed scale of assessment, based on the scale
adopted by the United Nations for its regular budget and
adjusted in accordance with the principles on which that
scale is based,;

Funds contributed on a voluntary basis by governments,
inter-governmental organizations, non-governmental or-
ganizations, private organizations, foundations, and indi-
viduals.

E. Voluntary Trust Fund

The States Parties shall establish a Voluntary Trust Fund managed
by the Committee to provide States Parties with technical assis-
tance and capacity building needed in support of efforts to carry
out the obligations arising under the present Convention.

Explanatory Note

1. This article draws heavily upon Articles 112, 116 and 117 of

the Rome Statute, Articles 63 and 64 of the UN Convention
Against Corruption, and Articles 26 and 29 of the Enforced
Disappearance Convention.
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2. Paragraph 2 of this provision will be subject to approval by
the competent organs of the United Nations, including reim-
bursement by the States Parties to the United Nations for ex-
penses incurred by the organization.

3. The experience of States Parties with this body and its func-
tions will determine how it will evolve in the future and what
role it will assume over and above the mandate mentioned in
the Convention such as fact-finding for purposes of develop-
ing an early warning system.

4. With regard to paragraph 12, an appropriate Headquarters

Agreement will need to be negotiated with the host country,
subject to approval by the Conference of States Parties.
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Article 20
Federal States

The provisions of the present Convention shall apply to all parts of federal
States without any limitations or exceptions.

Explanatory Note

This language is from Article 41 of the Enforced Disappearance
Convention.
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Article 21
Signature, Ratification, Acceptance, Approval, or Accession

The present Convention shall be open for signature by all States at
until

The present Convention shall be subject to ratification, acceptance
or approval by signatory States. Instruments of ratification, ac-
ceptance or approval shall be deposited with the Secretary-
General of the United Nations.

The present Convention shall be open to accession by all States.
Instruments of accession shall be deposited with the Secretary-
General of the United Nations.

Explanatory Note

This article draws upon Article 125 of the Rome Statute.
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Article 22
Entry into Force

1. The present Convention shall enter into force on the thirtieth
(30th) day following the date of deposit of the twentieth (20th) in-
strument of ratification, acceptance, approval, or accession with
the Secretary-General of the United Nations.

2. For each State ratifying, accepting, approving, or acceding to the
present Convention after the deposit of the twentieth (20th) in-
strument of ratification, acceptance, approval, or accession, the
Convention shall enter into force on the thirtieth (30th) day after
the deposit by such State of its instrument of ratification, ac-
ceptance, approval, or accession.

Explanatory Note

Paragraphs 1 and 2 draw upon Article 126 of the Rome Statute.
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Article 23
Reservations

No reservations may be made to the present Convention.

Explanatory Note

1. This language is from Article 120 of the Rome Statute.

2. It is understood that national legislative systems vary and that
these variances will apply to modalities of aut dedere aut judicare
and that States may make declarations about their respective na-
tional legal systems and procedures. This applies particularly to
Articles 9, 10, 11, 12, 13, 14, 15, and 16 of the present Conven-
tion.
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Article 24
Amendment

1. Any State Party to the present Convention may propose amend-
ments thereto. The text of any proposed amendment shall be sub-
mitted to the Secretary-General of the United Nations, who shall
promptly circulate it to all States Parties.

2. No sooner than three months from the date of notification, the
Conference of States Parties, at its next meeting, shall, by a major-
ity of those present and voting, decide whether to take up the pro-
posal. The Conference may deal with the proposal directly or
convene a Review Conference if the issue involved so warrants.

3. The adoption of an amendment at a meeting of the Conference of
States Parties or at a Review Conference on which consensus can-
not be reached shall require a two-thirds majority of States Par-
ties.

4. Amendments to the present Convention shall enter into force one
year after instruments of ratification or acceptance have been de-
posited with the Secretary-General of the United Nations by two-
thirds of the States Parties and shall be binding on those States
Parties that have accepted them; other States Parties who have not
accepted the amendments shall continue to be bound by the provi-
sions of the present Convention and any earlier amendments that
they have accepted.

5. The Secretary-General of the United Nations shall circulate to all
States Parties any amendment adopted at a meeting of the Confer-
ence of States Parties or at a Review Conference.

Explanatory Note

This article draws heavily upon Article 121 of the Rome Statute.
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Article 25
Interpretation

The terms of the present Convention shall also be interpreted in the light
of internationally recognized human rights standards and norms.

Explanatory Note

It is self-evident that the customary international law of treaty in-
terpretation applies (codified in the Vienna Convention on the
Law of Treaties). This article is also intended to ensure that the
terms of the present Convention are interpreted in accordance
with the regional human rights obligations of States Parties under
the European Convention on Human Rights, the American Con-
vention on Human Rights, and the African Charter on Human and
Peoples’ Rights, as well as in accordance with specific obliga-
tions established by treaty bodies with respect to different human
rights conventions.
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Article 26
Dispute Settlement Between States Parties

Any dispute between two or more States Parties concerning the interpreta-
tion or application of the present Convention, including those relating to
the responsibility of a State for alleged breaches thereof, that cannot be
settled through negotiation shall, at the request of one of them, be submit-
ted to arbitration. If within six months from the date of the request for ar-
bitration the Parties are unable to agree on the organization of the arbitra-
tion, any one of those Parties may refer the dispute to the International
Court of Justice for a final and binding decision by a request in conformi-
ty with the Statute of the Court.

Explanatory Note

This provision draws upon Article 30(1) of the Torture Conven-
tion, Article 42(1) of the Enforced Disappearance Convention,
and Article IX of the Genocide Convention.
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Article 27
Authentic Texts

The original of the present Convention, of which the Arabic, Chinese,
English, French, Russian, and Spanish texts are equally authentic, shall be
deposited with the Secretary-General of the United Nations, who shall
send certified copies thereof to all States.

Explanatory Note

This language is from Article 128 of the Rome Statute.
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Annex 1
Use of Terms

For the purposes of the present Convention:

(a)

(b)

(©)

“Fair,” “fairly” or “fairness” means in accordance with
norms of due process recognized by international law,
consistent with the minimum guarantees in criminal pro-
ceedings, as contained in the International Covenant on
Civil and Political Rights;

“Effective,” “effectively” or “effectiveness” means dili-
gently, independently and impartially in a manner not de-
signed to shield the person concerned from criminal re-
sponsibility for crimes against humanity and consistent
with an intent to bring the person concerned to justice,
bearing in mind respect for the principle of the presump-
tion of innocence.

“Person” means a natural person or legal entity.

Explanatory Note

The definitions of ‘fair” and “effective” in paragraphs (a)
and (b) are designed to ensure that States may not use sham
investigations or legal proceedings to thwart their obligations
to investigate, prosecute or extradite. The definition in para-
graph (b) draws heavily upon the ne bis in idem principle ar-
ticulated in Article 10 of the ICTY Statute and Article 20 of the
Rome Statute.
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Annex 2
Extradition

A. Crimes Against Humanity as Extraditable Offenses

Crimes against humanity shall be deemed to be included as an
extraditable offense in any extradition treaty existing between
States Parties before the entry into force of the present Conven-
tion.

States Parties undertake to include crimes against humanity as an
extraditable offense in any extradition treaty subsequently to be
concluded between them.

B. Legal Basis for Extradition

In the absence of relevant national legislation or other extradition
relationship, States Parties shall consider the present Convention
as the legal basis for extradition in order to fulfill their obligation
to prosecute or extradite persons alleged to be responsible for
crimes against humanity pursuant to Article 8, paragraph 9 and
Article 9.

C. Modalities of Extradition

In the absence of relevant national legislation or other extradition
relationship, States Parties may use all or some of the following
modalities provided in this Annex.

D. Grounds for Refusal of Extradition

For the purposes of extradition between States Parties, crimes
against humanity shall not be regarded as a political offense or as
an offense connected with a political offense. Accordingly, a re-
quest for extradition for crimes against humanity may not be re-
fused on this ground alone, nor shall extradition be barred by
claims of official capacity subject to Article 6, paragraph 1.
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10.

It shall be grounds for denial of extradition that the person sought
is being tried for crimes against humanity or for another crime
under the laws of the requested State based on facts which consti-
tute one or more of the constituent acts listed in Article 3, para-
graph 1, or that the person sought has already been tried for such
crime or crimes and acquitted or convicted, and has fulfilled the
penalty for said conviction. It shall also be grounds for denial of
extradition if the requested State Party ascertains that the person
sought for extradition may be subjected to crimes against humani-
ty in the requesting State as provided for in Article 18.

It shall be grounds for denial of extradition that the requested
State has substantial grounds for believing that the request for ex-
tradition has been made for the purpose of prosecuting or punish-
ing a person on account of that person’s race, religion, nationality,
ethnic origin, political opinions, sex or status, or that the person’s
right to a fair and impartial trial may be prejudiced for any of
those reasons.

It shall be grounds for denial of extradition that the judgment of
the requesting State has been rendered in absentia, the convicted
person has not had sufficient notice of the trial or the opportunity
to arrange for his or her defense, and the person has not or will not
have the opportunity to have the case retried in his or her pres-
ence.

It shall be grounds for denial of extradition that the person has not
received or would not receive the minimum guarantees in criminal
proceedings, as contained in Article 14 of the International Cove-
nant on Civil and Political Rights.

Extradition may be refused if the offense of crimes against hu-
manity carries a penalty not provided for in the requested State,
unless the requesting State gives such assurance as the requested
State considers sufficient that the penalty not provided for in the
requested State will not be imposed or, if imposed, will not be car-
ried out.

E. Rule of Specialty
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12.

No person extradited for crimes against humanity shall be tried in
the requesting State for any other crime than that for which extra-
dition was granted unless the requested State or person extradited
SO consents.

F.

Multiple Requests for Extradition

In cases of multiple requests for extradition, the State Party in
whose territory the person alleged to be responsible for crimes
against humanity has been found may take into consideration the
following factors in determining priority:

(a)

(b)
(©)
(d)

The territory where one or more of the constitutive acts
considered part of the crime has taken place;

The nationality of the offender(s);
The nationality of the victim(s); and

The forum most likely to have the greater ability and ef-
fectiveness in carrying out the prosecution, and which
provides greater fairness and impartiality.

Explanatory Note

Paragraph 1 draws upon Article 13(2) of the Enforced Disap-
pearance Convention.

Paragraph 2 draws upon Article 13(3) of the Enforced Disap-
pearance Convention.

Paragraph 3 ensures that, in the absence of relevant national
legislation or an existing bilateral or multilateral extradition
relationship, the present Convention shall provide the legal
basis upon which a State Party may fulfill its obligation to ex-
tradite or prosecute in accordance with Article 8, paragraph 9
and Article 9.

Paragraph 4 ensures that, in the absence of relevant national
legislation or an existing bilateral or multilateral extradition
relationship, the present Convention may define the modalities
by which a State Party may fulfill its obligation to extradite or
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11.

prosecute in accordance with Article 8, paragraph 9 and Arti-
cle 9.

Paragraph 5 draws upon Article 13(1) of the Enforced Disap-
pearance Convention with regard to political offenses. With
regard to claims of official capacity, this paragraph is con-
sistent with Article 6, paragraph 1 of the present Convention,
which precludes any official capacity as an applicable de-
fense.

With regard to paragraph 6, in order to uphold the substance
of the principle ne bis in idem, it should not matter whether a
State or a State Party has tried a person. In any event, the re-
quested State will have to determine whether the prosecution
was fair and effective.

Paragraph 7 draws upon Article 3(b) of the UN Model Treaty
on Extradition.

Paragraph 8 draws upon Article 3(g) of the UN Model Treaty
on Extradition.

Paragraph 9 is draws upon Article 3(f) of the UN Model Trea-
ty on Extradition.

Paragraph 10 is similar to, but broader than, Article 4(d) of
the UN Model Treaty on Extradition, and recognizes that
States may have differing obligations with respect to regional
human rights treaties.

Paragraphs 6 through 9 provide mandatory grounds for re-
fusal of extradition, while paragraph 10 provides an optional
ground for refusal. Potential additional optional grounds for
refusal are provided in the UN Model Treaty on Extradition,
Article 4.
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Annex 3
Mutual Legal Assistance

Legal assistance between States Parties shall be afforded to the
fullest extent possible under relevant laws, treaties, agreements,
and arrangements of the requested State Party and may be afford-
ed on the basis of the present Convention and without the need for
reliance on a bilateral treaty or national legislation.

Types of Mutual Legal Assistance

Legal assistance to be afforded in accordance with this Annex
may be requested for any of the following purposes:

@) Taking evidence or statements from persons;

(b) Effecting service of judicial documents;

(©) Executing searches and seizures, and freezing of assets;
(d) Examining objects and sites;

(e) Providing information, evidentiary items and expert eval-
uations;

)] Providing originals or certified copies of relevant docu-
ments and records, including government, bank, financial,
corporate or business records;

(9) Identifying or tracing proceeds of crime, property instru-
mentalities or other things for evidentiary purposes;

(h) Facilitating the voluntary appearance of persons in the re-
questing State Party;

(1) Any other type of assistance that is not contrary to the
domestic law of the requested State Party.

Transmission of Information

Without prejudice to domestic law, the competent authorities of a
State Party may, without prior request, transmit information relat-
ing to crimes against humanity to a competent authority in another
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State Party where they believe that such information could assist
the authority in undertaking or successfully concluding inquiries
and criminal proceedings or could result in a request formulated
by the latter State Party pursuant to the present Convention.

4. The transmission of information pursuant to paragraph 3 of this
Annex shall be without prejudice to inquiries and criminal pro-
ceedings in the State of the competent authorities providing the in-
formation. The competent authorities receiving the information
shall comply with a request that said information remain confi-
dential, even temporarily, or with restrictions on its use. However,
this shall not prevent the receiving State Party from disclosing in
its proceedings information that is exculpatory to an accused per-
son. In such a case, the receiving State Party shall notify the
transmitting State Party prior to the disclosure and, if so request-
ed, consult with the transmitting State Party. If, in an exceptional
case, advance notice is not possible, the receiving State Party shall
inform the transmitting State Party of the disclosure without de-

lay.

C. Obligations Under Other Applicable Treaties

5. The provisions of this Annex shall not affect the obligations under
any other treaty, bilateral or multilateral, that governs or will gov-
ern, in whole or in part, mutual legal assistance.

D. Transfer of Detained Persons

6. A person who is being detained or is serving a sentence in the ter-
ritory of one State Party whose presence in another State Party is
requested for purposes of identification, testimony or otherwise
providing assistance in obtaining evidence for investigations,
prosecutions or judicial proceedings in relation to crimes against
humanity may be transferred if the following conditions are met:

@) The person freely gives his or her informed consent;

(b) The competent authorities of both States Parties agree,
subject to such conditions as those States Parties deem ap-
propriate.
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. Form of Requests for Mutual Legal Assistance

Requests for legal assistance shall be made in writing or, where
possible, by any means capable of producing a written record, in a
language acceptable to the requested State Party, under conditions
allowing that State Party to establish authenticity. The Secretary-
General of the United Nations shall be notified of the language or
languages acceptable to each State Party at the time it deposits its
instrument of ratification, acceptance or approval of or accession
to the present Convention. In urgent circumstances and where
agreed by the States Parties, requests may be made orally but shall
be confirmed in writing forthwith.

A request for legal assistance shall contain:
@) The identity of the authority making the request;

(b) The subject matter and nature of the investigation, prose-
cution or judicial proceedings to which the request relates
and the name and functions of the authority conducting
the investigation, prosecution or judicial proceedings;

(©) A summary of the relevant facts, except in relation to re-
quests for the purpose of service of judicial documents;

(d) A description of the assistance sought and details of any
particular procedure that the requesting State Party wishes
to be followed;

(e) Where possible, the identity, location and nationality of
any person concerned; and

)] The purpose for which the evidence, information or action
is sought.

The requested State Party may request additional information
when it appears necessary for the execution of the request in ac-
cordance with its domestic law or when it can facilitate such exe-
cution.

Execution of Requests for Mutual Legal Assistance

A request shall be executed in accordance with the domestic law
of the requested State Party and, to the extent not contrary with
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13.

14.

the domestic law of the requested State Party and where possible,
in accordance with the procedures specified in the request.

. Witnesses

Wherever possible and consistent with fundamental principles of
domestic law, when an individual is in the territory of a State Par-
ty and has to be heard as a witness or expert by the judicial au-
thorities of another State Party, the first State Party may, at the re-
quest of the other, permit the hearing to take place by video con-
ference if it is not possible or desirable for the individual in ques-
tion to appear in person in the territory of the requesting State Par-
ty. States Parties may agree that the hearing shall be conducted by
a judicial authority of the requesting State Party and attended by a
judicial authority of the requested State Party.

. Limited Use of Information

The requesting State Party shall not transmit or use information or
evidence furnished by the requested State Party for investigations,
prosecutions or judicial proceedings other than those stated in the
request without the prior consent of the requested State Party.
Nothing in this paragraph shall prevent the requesting State Party
from disclosing in its proceedings information or evidence that is
exculpatory to an accused person. In the latter case, the requesting
State Party shall notify the requested State Party prior to the dis-
closure and, if so requested, consult with the requested State Par-
ty. If, in an exceptional case, advance notice is not possible, the
requesting State Party shall inform the requested State Party of the
disclosure without delay.

Refusal of Requests for Mutual Legal Assistance

States Parties shall not decline to render mutual legal assistance
pursuant to this Annex on the ground of bank secrecy.

Legal assistance may be refused if the request is not made in con-
formity with the provisions of this Annex.
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Legal assistance may not be refused based upon claims of official
capacity subject to Article 6, paragraph 1, or that the crime was of
a political nature.

Legal assistance shall be refused if the person who is the subject
of the request is being tried for crimes against humanity or for an-
other crime under the laws of the requested State based on facts
which constitute one or more of the constituent acts listed in Arti-
cle 3, paragraph 1, or if the person has already been tried for such
crime or crimes and acquitted or convicted, and has fulfilled the
penalty for said conviction. It shall also be grounds for refusal of
mutual legal assistance if the requested State Party ascertains that
the person who is the subject of the request may be subjected to
crimes against humanity in the requesting State.

Explanatory Note

1. Much of the text of this Annex draws upon the mutual legal
assistance provisions of Article 46 of the UN Convention
Against Corruption.

2. For additional modalities of effectuating mutual legal assis-
tance, States Parties may look to model legislation such as the
UN Model Treaty on Mutual Assistance in Criminal Matters
or to the relevant conventions of regional bodies.
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Annex 4
Transfer of Criminal Proceedings

1. Whenever a State Party, having jurisdiction over a person charged
with crimes against humanity, agrees with another State Party, al-
so having jurisdiction pursuant to Article 10, to cede jurisdiction
and to transfer the record of the proceedings undertaken to the re-
questing State Party, the transfer procedure shall be established by
agreement between their respective competent authorities. Such a
procedure shall be based on the present Convention and shall not
require the existence of a bilateral treaty between the respective
States Parties or national legislation.

2. A transfer may occur when it is in the best interest of justice, and
when it enhances fair and effective prosecution.
3. A State Party may request another State Party to take over pro-
ceedings in any one or more of the following cases:
@) If the suspected person is ordinarily resident in the re-
quested State;
(b) If the suspected person is a national of the requested State
or if that State is his or her State of origin;
(©) If the suspected person is undergoing or is to undergo a
sentence involving deprivation of liberty in the requested
State;
(d) If proceedings for the same or other offenses are being
taken against the suspected person in the requested State;
(e) If it considers that transfer of the proceedings is warranted

in the interests of arriving at the truth and in particular that
the most important items of evidence are located in the re-
quested State;

0] If it considers that the enforcement in the requested State
of a sentence, if one were passed, is likely to improve the
prospects for the social rehabilitation of the person sen-
tenced;

(9) If it considers that the presence of the suspected person
cannot be ensured at the hearing of proceedings in the re-
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questing State and that his or her presence in person at the
hearing of proceedings in the requested State can be en-
sured,

(h) If it considers that it could not itself enforce a sentence if
one were passed, even by having recourse to extradition,
and that the requested State could do so.

Explanatory Note

1. This provision draws upon the European Transfer of Proceed-
ings Convention and includes in paragraph 3 the situations
listed in Article 8 of that convention defining when States may
make such transfer requests.

2. Grounds for refusal have not been included in light of the di-
versity of national legal systems.
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Annex 5
Transfer of Convicted Persons for the Execution of Their Sentences

1. States Parties may transfer to one another a person convicted of
crimes against humanity in their respective legal systems for pur-
poses of the execution of such convicted person’s sentence on the
basis of the present Convention and without the need for a bilat-
eral treaty between the States Parties or national legislation.

2. The transfer shall require the consent of the transferring State Par-
ty, the transferred-to State Party, and the person to be transferred,
who shall waive any rights to challenge his or her conviction in
the transferring State, along with the agreement of the transferred-
to State Party to execute the sentence as decided in the transfer-
ring State in accordance with its penal laws and applicable regula-
tions.

3. Conditional release and other measures provided for in the trans-
ferred-to State shall be in accordance with its laws and applicable
regulations. No pardon or other similar measure of clemency,
however, shall be extended to the transferred person without the
consent of the transferring State.

Explanatory Note

This provision draws upon the Convention on the Transfer of Sen-
tenced Persons as well as the Inter-American Criminal Sentences
Convention. States Parties may also wish to look to model legisla-
tion of relevant organizations, to regional directives, and to sub-
regional agreements.
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Annex 6
Enforcement of the Effects of States Parties’ Penal Judgments

Recognition and enforcement of a State Party’s penal judgment
shall be based on the present Convention and shall not require a
bilateral treaty between the respective States Parties, or national
legislation, other than that which may be required under the Con-
stitution or national law of each State Party to implement the pre-
sent Convention.

Cooperation and assistance between States Parties, particularly
with regards to giving effect to Annexes 3 through 6, and which,
in accordance with the laws of a given State Party, are barred if
predicated on a foreign penal judgment or which require a treaty
or national legislation having for effect the recognition of a for-
eign penal judgment, shall instead rely on the present Convention
with respect to the enforcement or reliance upon a foreign penal
judgment.

A State Party may, however, refuse to execute, enforce, give ef-
fect to, or rely on another State Party’s penal judgments if the
judgment in question was obtained by fraud or duress, or was is-
sued on the basis of procedures that violate international standards
of due process, or are in conflict with domestic public policy.

Explanatory Note

This provision draws upon the European Convention on the Inter-
national Validity of Criminal Judgments.
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between States in the area of international criminal law. It suggests that the scope of the obliga-
tion to prevent crimes against humanity will become a decisive question.
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effective legislative, administrative, judicial and other measures in
accordance with the Charter of the United Nations to prevent and
punish the commission of crimes against humanity in any territory
under its jurisdiction or control.
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