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e 5K R e, R R AR T DA I R [ s AR e 28 % [
TR R) VRN UL 1) 2 24 1] 552 24 RO B 0 = 7k R s S . X2 DA,

%% Judgement of 14 February 2002 of the Arrest Warrant case (Democratic Republic of

the Congo v. Belgium).
0 A/CN.4/601, 539 Bt.
' Judgement of 3 February 2012 of Jurisdictional Immunities of the State (Germany v.

Italy: Greece intervening), available at http://www.legal-tools.org/doc/674187/.
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Robert Cryer, et al., An Introduction to International Criminal Law and Procedure,
second edition, 2010, p. 532, in turn citing Rosanne van Alebeek, “The Pinochet Case:
International Human Rights Law on Trial”, in British Yearbook of International Law,
2001, vol. 71, no. 29, p. 47; J. Craig Barker, “The Future of Former Head of State
Immunity After Ex Parte Pinochet”, in International and Comparative Law Quarterly,
1999, vol. 48, p. 938.

International Court of Justice, Arrest Warrant of 11 April 2000 (Democratic Republic
of the Congo v. Belgium), Judgment of 14 February 2002, para. 75 (Joint Separate
Opinion of Judges Higgins, Kooijmans and Buergenthal), available at http://www. le-
gal-tools.org/doc/23d1ec/.
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R, 7 *

9 b, BAE 1919 4R, 3R RERETR LS, XMl T
BIMBN T o HAE ] S R AR B P 2 B VR IR AS AR (FL/RBES%
Z1) TR TR RE . BRI IRE S SR oA RS o I
HIZXHIFR A R AL B 500 R e i @ A, 4R, Nz R R
XA A AT AEREAT T 4R LS AE ETRG TR s 0L R, A o )
fE.

5 M FURAR LUS BEAL T A B8 TR o5 4 S0k B R 2R 3yt R o 2 g7k
BE. (ARERERAEREERT) (AetssEm) 5 7 &ME:  “Hd
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MR DTT IR T 2 B . © AMCEREPRE SERE T 1946 4 10 H 1
HRA T AP, ZARBES T (AetsE®m) 5 7 &0 HE i

> International Court of Justice, Arrest Warrant of 11 April 2000 (Democratic Republic

of the Congo v. Belgium), Judgement of 14 February 2002, para. 54, available at
http://www.legal-tools.org/doc/c6bb20/.

Supra note 1.

5 Treaty of Versailles 1919, Article 227.

United Nations, Charter of the International Military Tribunal, Annex to the
Agreement for the prosecution and punishment of the major war criminals of the
European Axis (‘London Agreement’), 8 August 1945.
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AFFIREEI T o 7 R R REE A, AR R e > B i
s CEIBFDANRINHESHUE, LR E T, BIAE A 12 [ 500

-

The Trial of German Major War Criminals, Proceedings of the International Military
Tribunal sitting at Nuremberg, Part 22, 22 August, 1946 — 1 October 1946), p. 447.
General Assembly, Official Records, fifth Session, Supp. No. 12, U.N. Doc. A/1316,
1950.

Antonio Cassese, International Criminal Law, second edition, 2008, p. 305.

o

“Documents of the second session including the report of the Commission to the Gen-
eral Assembly”, in Yearbook of the International Law Commission, 1950, vol. 2, no. 1,
p. 375, UN. Document A/CN.4/SER.A/1950/Add.1, 6 June 1957, available at
http://untreaty.un.org/ilc/publications/yearbooks/1950.htm, last accessed on 15 Octo-
ber 2012.

Statute of the International Tribunal for the Prosecution of Persons Responsible for
Serious Violations of International Humanitarian Law Committed in the Territory of
the Former Yugoslavia since 1991, adopted by Resolution 827 of the United Nations
Security Council (25 May 1993); Statute of the International Tribunal for the Prosecu-
tion of Persons Responsible for Genocide and Other Serious Violations of Internation-
al Humanitarian Law Committed in the Territory of Rwanda and Rwandan Citizens
Responsible for genocide and other such violations committed in the territory of
neighbouring States, between I January 1994 and 31 December 1994, adopted by Res-
olution 955 of the United Nations Security Council on 8 November 1994.
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SEWAEIE, 2, FAEANREA S I B > 15 bRk i A DGR )
MEEH AR, 7 PIEWRZEN (Antonio Cassese) HIRfrik: “4
AT, AE B2 30 7 B () s B R B b 7, ] P 25 B8 A BORI 223K
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Prosecutor v. Anto Furundzija, Case No. IT-95-17/1-T, Judgement, Trial Chamber, 10
December 1998, para. 140, available at http://www.legal-tools.org/doc/e6081b/; see
also Prosecutor v. Slobodan Milosevi¢, Decision on Preliminary Motions, Case No.
IT-99-37-PT, Pre-Trial Chamber, 8 November 2001, para. 28, available at
http://www.legal-tools.org/doc/f15771/.

International Law Commission, Draft Code of Crimes against the Peace and Security
of Mankind, adopted by the Commission at its fourty-eighth Session, from 6 May to
26 July 1996, General Assembly, Official Records, fifty-first Session, Supp. No. 10;
U.N. Document A/51/10.

Prosecutor v. Charles Ghankay Taylor, Decision on Immunity from Jurisdiction, Case
No. SCSL-03-01-1, Appeals Chamber, 31 May 2004, para. 52, available at http:/
www.legal-tools.org/doc/3128b2/.

S Prosecutor v. Omar Hassan Ahmad Al Bashir, Case No. ICC-02/05-01/09, Decision
Pursuant to Article 87(7) of the Rome Statute on the Failure by the Republic of Mala-
wi to Comply with the Cooperation Requests Issued by the Court with Respect to the
Arrest and Surrender of Omar Hassan Ahmad Al Bashir, 12 December 2011, para. 42,
available at http://www.legal-tools.org/doc/476812/.

Antonio Cassese, 2008, supra note 9, p. 308.
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7" The Prosecutor v. Charles Ghankay Taylor, Case No. SCSL-2003-01-I, Submissions

of the Amicus Curiae on Head of State Immunity, para. 2, available at http:/

www.legal-tools.org/doc/fdc405/.

This question was at the heart of the decision by the SCSL in Prosecutor v. Charles

Ghankay Taylor, Decision on Immunity from Jurisdiction, Case No. SCSL-03-01-1,

Appeals Chamber, 31 May 2004, para. 52, available at http://www.legal-tools.

org/doc/3128b2/.

" The Prosecutor v. Charles Ghankay Taylor, Case No. SCSL-2003-01-I, Submissions
of the Amicus Curiae on Head of State Immunity, para. 118(1), available at http://
www.legal-tools.org/doc/fdc405/.

20 Arrest Warrant case, supra note 2, para. 58.
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2L Arrest Warrant case, supra note 2, para. 58.

2 R.v. Bow Street Metropolitan Stipendiary Magistrate and Others, ex parte Pinochet
Ugarte, No. 3, 2000, 1 AC 147, per Lord Browne-Wilkinson, p. 209.

2 Dapo Akande, “International Law Immunities and the International Criminal Court”,
in American Journal of International Law, 2004, vol. 98, p. 411.

Human Right Watch, The Trial for Hissene Habre: Time Is Running out for Victims,
January 2007, p. 20.

Arrest Warrant case, supra note 2, para. 60.

24

25
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% Vienna Convention on the Law of Treaties (1979), in UNTS, vol. 1155, p. 331.

7 Decision Pursuant to Article 87(7) of the Rome Statute on the Failure by the Republic
of Malawi to Comply with the Cooperation Requests Issued by the Court with Respect
to the Arrest and Surrender of Omar Hassan Ahmad Al Bashir ICC-02/05-01/09 (ICC
Pre-Trial Decision), 12 December 2011, available at http://www.legal-tools.org/
doc/476812/.
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2 ICC Pre-Trial Decision, para. 38.
2 Ibid. at para. 39.

30 Ibid. at para. 40.

3U Ibid. at para. 41.

2" Dapo Akande, “ICC Issues Detailed Decision on Bashir’s Immunity (...at Long
Last...) but Gets the Law Wrong”, in European Journal of International Law (EJIL)
Analysis, 15 December 2011, available at http://www.ejiltalk.org, last accessed on 15
October 2012.

33 ICC Pre-Trial Decision at para. 39. Z&#} A Lt LV AT BL4E, 4L IE KA LT 7

g8, DRV RMFMFCRTR S8, O RN T IUE S 5.
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3 ICC Pre-Trial Decision para. 40.
3 William A. Schabas, “Obama, Medvedev and Hu Jintao may be Prosecuted by Inter-
national Criminal Court, Pre-Trial Chamber Concludes”, 15 December 2011, available
at http://humanrightsdoctorate.blogspot.com/2011/12/obama-medvedev-and-hu-jintao-
may-be.html, last accessed on 15 October 2012.

36 Dapo Akande, “International Law Immunities and the International Criminal Court”,

in American Journal of International Law, 2004, vol. 98, p. 433.
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IS T FE B TR R e TR 70 e B (0 P S AR

[E BRik e £E A& S i K 21— B ey 2y D3 o — B IR ik e o
(IR G R, JF4 A G i R AN — 58 W5 TR o AR DL X e o 1)
YRR . EEsEBeat:  “ERMREILY, DULBH RSN KAR
A B Bk B = AT (R e AN WIS R S U . BUE BRSNS A AT 712

37 UN. General Assembly, Rome Statute of the International Criminal Court, last

amended on January 2002, 17 July 1998, A/CONF. 183/9.

38 African Union Press Release No. 002/2012, “On the decisions of Pre-Trial Chamber 1
of the International Criminal Court (ICC) pursuant to Article 87(7) of the Rome Stat-
ute on the alleged failure by the Republic of Chad and the Republic of Malawi to
comply with the Cooperation Requests issued by the Court with respect to the Arrest
and Surrender of President Omar Hassan Al Bashir or the Republic of The Sudan”.
available at www.au.int/en/sites/default/files/PR-%20002-%20ICC%20English.pdf,
last accessed on 17 October 2012.

¥ «AU. Rejects Bashir Darfur Charges”, BBC World News, 21 July 2008, available at
http://news.bbe.co.uk/2/hi/7517393.stm, last accessed on 15 October 2012.

40 Dapo Akande and Sangeeta Shah, “Immunities of State Officials, International Crimes

and Foreign Domestic Courts”, in European Journal of International Law, 2010, vol.

21, p. 815.
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S Arrest Warrant case, supra note 2, para. 61.

“ Ibid.
B Prosecutor v. Krsti¢, Decision on Application for Subpoenas, Case No. IT-98-33-A,
Appeals Chamber (Dissenting Opinion of Judge Shahabuddeen), 1 July 2003, para. 11,
available at http://www.legal-tools.org/doc/7635¢3/.

* William A. Schabas, 2011, supra note 35.
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* Article 25 of the U.N. Charter reads: “The Members of the United Nations agree to
accept and carry out the decisions of the Security Council in accordance with the pre-
sent Charter”.

% Article 103 of the U.N. Charter Reads: “In the event of a conflict between the obliga-
tions of the Members of the United Nations under the present Charter and their obliga-
tions under any other international agreement, their obligations under the present
Charter shall prevail”.
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47 Report of the International Criminal Tribunal, United Nations General Assembly,

sixty-sixth Session, 19 October 2011, A/66/309, para. 25.

ICC Press Release, “Pre-Trial Chamber I Requests Observations from Malawi on the
Enforcement of Warrants of Arrest against Omar al Bashir”, 19 October 2011, ICC-
CPI-20111019-PR733, available at http://www.icc-cpi.int/NR/exeres/4530910C-6874-
4F4E-BCBE-34B1D71E539A . htm, last accessed on 15 October 2012.

Paola Gaeta, “The Arrest Warrant against the President of Sudan: Reasoning and Im-

48

49

plications of the ICC Decision, Does President Al Bashir enjoy immunity from Ar-
rest?”, in Journal of International Criminal Justice, vol. 7, no. 2.

50 Security Council Resolution 1199, on the situation in Kosovo (FRY), U.N. Doc.
S/RES/1199, 1998.

FICHL Publication Series No. 15 (2012) — page 54



Pl 50 1 AN A R ot 7 RO > 158 [ By R 0 ?

WK B [ 2 B PRAT T A R A [ R Sy e AR 4 240 [ 1) B X0
I RN AT k. BIH ATk, BB R FHEABEAE I & [ 2 2y
AR IR RN SRR LS 4R A8 [ B T R Be IR 3R, 1
R ZoCE R M T4, BRI R g Ay /R AR L B ge R 4LAE. H
&, BT A B 1 50 PO BOE A E B FE B s A Horh
—APOESE, IR VR E ST EFH U R A SN PR H
FUEE GO (HE BRI SRk 2 L) a2,

PRI ] 22 B2 1) [ B PR S0 B A RS A RO G D0 5 B B R S B
W PR DL, 2300 S RIS Ko — iy D02 7 B R ik e v
W Ur SR, RSO SR AR N , PIERE S0 (P
INLTY WIGRAIEA (D LAY H ARG o

] B PR 2 B AR R 95 B A R R AT Il g iR . ‘%
Bor oz, X RS DU LA URSE N R VRt 75 (I Bt
FUEBE T TIL) MUE A AHER T . 7 P E 2, R
KRR Ebs ke, (PSR K@M RS, A
WIZEE T (P HIAD) WarZgE . WRICIREEEN O H bl 3k
Berh 2w, sy W, FEES RG] (P SIAD) 5 27 4. AE
N R s PR R e A2 U (KA A K AN BE LA S0 ¥ (A3 S BUAE: S B e ok BHL
15 FE B f SR BeA T A FE R, BRI BEE N T & R A 2 42 [

DI, FEZR— RO T, O ) L RS VR 1) [ 500 B T J 1) [
Ko St XG5 AT E B SRR (R & 5 g o R AZ I i FE B <
EBEIER A, B AT BIER 2 S UL 55 . WA E ARSR
21, MR QRS EZERD) 55 25 &M 103 KH0E, Emt22E1T
CRREE =) XS IETEN AR, B2 IFHATIS [H 2 B2 (K k

3! BBC News Africa, “Sudan's Bashir offers help to Libya during criticised visit”, 7

January 2012, available at http://www.bbc.co.uk/news/world-africa-16454493, last ac-
cessed on 15 October 2012.

Decision on the Prosecution’s Application for a Warrant of Arrest against Omar Has-
san Ahmad Al Bashir, ICC-02/05-01/09-3, Pre-Trial Chamber, 4 March 2009, availa-
ble at http://www.legal-tools.org/en/doc/e79f78/.
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U.N. Charter, Art. 41 reads: “The Security Council may decide what measures not
involving the use of armed force are to be employed to give effect to its decisions, and
it may call upon the Members of the United Nations to apply such measures”.

% Claus Kress and Kimberly Prost, “Article 98 (Cooperation with respect to waiver of
immunity and consent to surrender)”, in Otto Triffterer (ed.), Commentary on the
Rome Statute of the International Criminal Court: Observers’ Notes, Article by Article,
C.H. Beck/Hart/Nomos, second edition, 2008, p. 1613.

Dapo Akande, “The Bashir Indictment: Are Serving Heads of State Immune from ICC

Prosecution?”, in Oxford Transitional Justice Research Working Paper Series, 30 July

55

2008, available at http://www.csls.ox.ac.uk/documents/Akande.pdf, last accessed on
15 October 2012.

% T.M. Dralle, “The Legal Nature of Security Council Referrals to the ICC and Muam-
mar Gaddafi’s Immunity from Arrest”, 2011, available at http://www.tilman-
dralle.de/pdf/Gaddafi_Immunity International Criminal Court_Security Council_Re
ferral.pdf, last accessed on 15 October 2012.
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T Supra note 47, p. 324.

% Ibid.

% See S.C. Resolution 1593 that states “that the Government of Sudan [...] shall coop-
erate fully with and provide any necessary assistance to the Court and the Prosecutor
pursuant” and S.C. Resolution 1970 that states “the Libyan authorities shall cooperate
fully with and provide any necessary assistance to the Court and the Prosecutor” [em-
phasis added].
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0 Rome Statute, Art. 98(1).
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A. Watts, “The Legal Position in International Law of Heads of States, Heads of Gov-
ernments and Foreign Ministers”, in Recueil des Cours, 1994-111, vol. 247, p. 35.
Jones v. Ministry of the Interior of the Kingdom of Saudi Arabia and Another, United
Kingdom House of Lords 26, Opinions of 14 June 2006, para. 30 (per Lord Bingham
of Cornhill).
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UNGA, A/RES/56/83, adopted on 12 December 2001, with Annex.

1bid., Article 1.

UNGA, A/Res/59/38, adopted on 2 December 2004.

Ibid., Article 1.

T B 2004 4F (ALY SETACE TR AT S o s e R ANIX 2
R. Kolodkin, “Second Report on Immunity of State Officials from Foreign Criminal
Jurisdiction”, U.N. Doc. A/CN.4/631, 10 June 2010, paras. 7 and 94(i).
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S, TR BRVEZRS R IRE AR S SRR R B A W B, < AN R

AR AT R A AR A AR S, i RZAT AR TEZEK " (“an official

performing an act of a commercial nature enjoys immunity from foreign criminal ju-

risdiction if this act is attributed to the State”) : Ibid., para. 94(e).

A. Gattini, “War Crimes and State Immunity in the Ferrini Case”, in Journal of Inter-

natioanl Criminal Justice, 2005, vol. 3, p. 233.

10 AN SOR A Py vk RS SO 22, LASE VLA R A T, Beale,
“The Jurisdiction of a Sovereign State”, in Harvard Law Review, 1923, vol. 36, p. 241.
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F.A. Mann, “The Doctrine of Jurisdiction in International Law”, in Recueil des Cours,
1964-1, vol. 111, p. 15.

Quoting C. Rousseau, “Principes de droit international public”, in Recueil des Cours,
1958-1, vol. 93, p. 394.

B W IC), Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v.
Belgium), Judgment of 14 February 2002, /CJ Reports (2002) p. 3 (‘Arrest Warrant’),
para 51, available at http://www.legal-tools.org/doc/c6bb20/. [E iz il «“ &
BER WESER COREE. REHEAYTEL” HH4: Third Commission, Resolution on the
Immunity from Jurisdiction of the State and of Persons who Act on Behalf of the State
in case of International Crimes, IDI Napoli Session, 2009, Art. 1(2), available at
http://www.idi-iil.org/idiE/resolutionsE/2009 naples 01 en.pdf, last accessed on 17
April 2012.

F.A. Mann, “The Doctrine of International Jurisdiction Revisited after Twenty Years”,
in Recueil des Cours, 1984-1, vol. 186, p. 28.

S Ibid., p. 29.

B. Cheng, “The Extra-Territorial Application on International Law”, in Current Legal
Problems, 1965, vol. 18, p. 136.

7" Watts, 1994, p. 106, see supra note 1: ‘B Gt E J7 Ui inl Y118 8.2 B (1245 =47 Vi
.
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19 X DLAE LR B T LR E  http:/www.un.org/en/ga/sixth/65/ScopeAppUni

Juri.shtml, 2011 4F 11 A 21 HYi.

S.H. Yee, “Universal Jurisdiction: Concept, Logic and Reality”, in Chinese Journal of

International Law, 2011, vol. 10, pp. 503-530.

Z: . Institute of International Law, Resolution on Universal Criminal Jurisdiction

20

21

with Respect to the Crime of Genocide, Crimes against Humanity and War Crimes,
adopted 26 August 2005 during the Krakow session, 71 Annuaire (Tome II), p. 297.
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UH R PERHPAT AR E FERU R
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Warrant case) WIFIRMIEN TIX— . 2 fEiZRH, £ NIUEIZ
A HIUAT i Fr AR A SRR G DL, 1 By AT R BT 15 5
HCER I S . 2 YRR -
Rerf BAT oy sk Fo 1806 4 % = & AT O B IR 29 4 B FHE
TARFRIEOG S, AmER Y KL FEIER,
A2 3K A AR GG § K IBA AT 77 & %508 3] 1R 1B [ % BT AL
FHE R, QIR L. B ML E Ik RARYE
SR NHITREAEIER, B TR LR L.

[ v B LA 13 SR 3 S b, AN DL e
2000 4 4 A 11 BxXMaLE « RFRE « B2 HBEH L
%4 ( Abdulaye Yerodia Ndombasi) & i #9iiH 4R 3 £ H
MRIEE A S, A A A e 2 E xERDR K 2 R A0 E AR
ReEEL SRR, BACEAFERNRKELAE
FESh 3 RARYE B 7 5k P F A 690 F 8 488 % A2 KT 12
Jo. %

VI [R) ISR U IR i 4l 2, TR I — Pl AU A D gl
PR E K . WA AT LA, ok 327k B 5 e i) 440
FFAE RS i) 502 —— L6 [ S A . TR 5 S R AN W 080 0 155 0 A9 AT 4 3 ks
R

2 Arrest Warrant, para. 15, see supra note 13. 3XB W] EL R I NI B 3 KA 47
HHRAT Z R B TR

B Ibid., para. 58.

" Ibid., para. 59.

2 Ibid., para. 78.
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VR7 IIGRZY 55D 77 A 1085 3t AR BN AN AL T e T S AT > 4502
R o SRR ) i T4 40 2 W R IX R, Bt 2 AW ? )
Ah, ESCRR E S AL X G AN G N 1 1n), B0 SR A )
DI RIS 3 57 ) RN AT >3 R VR T, IS A BAT T Re A EAHAIRIY, 21
M B RO AR 2 S 2 8 A ) ST AR e T a7 2 6) > 48
VLR, T RS A AN S B BRoRATIE Gius cogens ) 1) R IF)HE Td
T, SIBNERINZ A A AR ? AT R AR FANEA T e T E R
FHORFN R 5t LA - A RE IR L )

52, A E s R Sk fE R, JEsa 8. T BRT
DT AR — R BN LI LA, 2556 ML B Ab B 3L+ (A E AR BGEE)
AR YR FH LAt 25 ] AL B AR08 (R B SR AT 1 BGSF IR 2 R, U] 13X 7
T R S T A R AR Ak . P RO B BURIA I M B 4, AR SR 1A
EEREFE, TR A IR E SRR . BRI R R R AR
%" (Jones v. Saudi Arabia) Hiie—Hl. %W M EZKE 5 SR 5]
L R A ) R, o [ ] 2 RS R T R R A ek, 0 RN

A E LA F R IR . BB, (B8 i TR A A i

% fl4n, A. Cassese, “When may Senior State Officials Be Tried for International
Crimes? Some Comments on the Congo v. Belgium Case”, in European Journal of In-
ternational Law, 2002, vol. 13, pp. 853-875.

The AU-UN Expert Report on the Principle of Universal Jurisdiction, Council of the
European Union Secretariat, Brussels, 16 April 2009, 8672/1/09, Rev. 1, para. 24, p.
24-25.

Yee, 2011, pp. 512519, see supra note 20.

27

28

¥ %M H. Fox, The Law of State Immunity, second edition, Oxford University Press,

2008, pp. 356-362 and 583-590.
%" Supra note 2, para. 33 (per Lord Bingham of Cornhill): “Where applicable, state im-
munity is an absolute preliminary bar, precluding any examination of the merits. A

state is either immune from the jurisdiction of a foreign court or it is not”.
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AL FTRLE I TE SRR S il A > IR 5R S G 36A Gra e ] Py e A i
KIHT, IR EHE BRI 2 A Al ?

. EXRERK#HRL
56 [ g VA B VA S8R (Marshall ) AE XUME LI AS B &2
(Schooner Exchange v. McFaddon) " ARUFHUARFRS T 1B S o U A4 |
(1 HAE -
IR LIRS AP LS B AT AR R E B RS
WH kR A, AT —REMHHEI. EZLRMT,
/B FAALA A FATIRI S LT F A 0 T £ B
BEHEAR, RAAIAA R B R R R AFE, Y
KA BGERBE 45 2R A 4518«
ERBEAERE LA, B F5FZ 8 LEER (par
in parem non habet imperium ) X — /RN Xk, ARIFEX
—RUN—BEREZH—EEE, HRAHERFIFRF L
FoEHL, EABTTEFMEGIREER—AEE

3U' Convention against Torture and other Cruel, Inhuman or Degrading Treatment or

Punishment, 1984, entry into force on 26 June 1987, in United Nations Treaty Series,

vol. 1465, p. 85.

Supra note 2, para. 33 (per Lord Bingham of Cornhill).

POREERERG A, A BHEM R R, W CE SR gk B L) -k
IS LIA L LIBARER S Arrest Warrant, para. 58, see supra note 13. “VEBEik
IR LSRN [RIREAN RRAL S A VAR &, AR I E BRIk A AR AT AT X
B oh.

3 The Schooner Exchange v. McFaddon, (1812) 7 Cranch 116 (per Marshall CJ).

32
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%035

i TRl 2K 76 B BOBURT 15 1o ASM IR B B3 2 R S A S S A5 R 11
O LI A ER G5 JLHR 45 U ) BIR B 1R R AR S 45 M e . Y7 2008
o, EERERRE, M EARRIFAE R e I, M E AR E
(R KNI R 2 i e, R BRVEAS AR UABA T 8 N ER . 2y
FIH 2004 4E (ALY BN T LLE T B0 WA N RS b,

HJEF 5 X R R S5 MR G IR YG R BE Ok )72, W Ry Be e 2002
SRR — TR T HRSS U i) IR AR 0 SR T DA Bk

HIRAE AT R 2k, AN I KRINS Tk A AL EAME

RN, EAEBREZ X ANHNELTIED S RTIZ.

XA S o Fr T AZACAR AP AD KA A 2 B BUFAEAT 45 7%

EBATBRAAT AT, P

KN T IS E K ICE  BUN 1 I S AMEARE—HE,
TEVAR 4 20 S AR A BA KRR oo M & T AT IR G 1 B B2
MR, ERREBEEA AT, SEE I TG e 18 .

% European Court of Human Rights, Al-Adsani v. UK., Application No. 35763/97,

Judgment of 21 November 2001, reprinted in International Law Review, vol. 123, no.
24, p. 40, para. 54.
3% B 2004 1 (ALY =43k, %L ICT, Djibouti and France’s submissions
in Certain Questions of Mutual Assistance in Criminal Matters (Djibouti v. France),
ICJ Reports, 2008, p. 177, paras. 187 and 189.
A. Watts, 1994, pp. 103 and 107, see supra note 1. Also see, R. Kolodkin, 2010, para.
94(h), see supra note 7.
ICJ Reports, 2008, p. 177, para. 194, see supra note 36.
D. Stewart, “The Immunity of State Officials under the U.N. Convention on Jurisdic-

37

38

39

tional Immunities of States and Their Property”, in Vanderbilt Journal of Transna-
tional Law, 2011, vol. 44, p. 1056.
O Arrest Warrant, para. 54, see supra note 13; also, ibid., Joint Separate Opinion of

Higgins, Kooijmans, and Buergenthal, para. 75.

1 Cf C. Keitner, “Foreign immunity after Samantar”, in Vanderbilt Journal of Transna-

tional Law, 2011, vol. 44, pp. 841-842.
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Blo AL AR B T8 SOl HBURFR 2 AT, A EEXEAT 0
R UUE T St P CURBURFIR R 0L ARERENIE, A Bk be
AL PRI EAERT w0 w S vr n] LAEE JLRENS th 15 5 S 03
M= M . XA RS B ARl 55— R b, DR Ry B A2
RE BN PGE [ o VRBERRIE SIS 10 7 53 RRE B 5
o GUN EREANTA AR, BRAREaZE D BUMF B E MR
Remy g, PIEARERGEI . AMEREBEA BRI BUE RN AAZ
B R LR AE A AT e e LA NS 04T S IS 00 T~ i o
B3 S ARG MEAE R AR RR AT AR 28 A AR (HE, DINIRE], X
FAMEHAC LGN LR 0 E 5 N G b B AEAE 18 o BLAE RS e
JE, BB K R A G TR R T SR T R
(Rt e. ¥ RIITTLAE S, 7EHS AATELEBe i [ HARGTAT A A

2 R. Kolodkin, 2010, p- 54, see supra note 7.

# Atrticle 7, ILC Draft Articles: “The conduct of an organ of a State or of a person or

entity empowered to exercise elements of the governmental authority shall be consid-

ered an act of the State under international law if the organ, person or entity acts in
that capacity, even if it exceeds its authority or contravenes instructions”.

 Arrest Warrant, para. 59, see supra note 13; VEBEAEIZE T 1A FF% AT X 73 B 5%
AT ARFANAT A -

4 R. Kolodkin, 2010, paras. 35, p. 94, see supra notes 7; R. van Alebeek, The Immunity

of States and Their Officials in International Criminal Law and International Human

Rights Law, Oxford University Press, 2008, pp. 192—195.

% Article 31(1), Convention on Special Missions, adopted 8 December 1969 by the UN-
GA; entry into force 21 June 1985, in UNTS, vol. 1400, p. 231. As of writing, it had 38
States parties, available at http://treaties.un.org/pages/ViewDetails.aspx?src=TREATY
&mtdsg_no=III-9&chapter=3&lang=en, last accessed on 29 March 2012.

47 C. Tomuschat, “The International Law of State Immunity and its Development by

National Institutions”, in Vanderbilt Journal of Transnational Law, 2011, vol. 44, pp.

1105-1140, 1133-1139. FRF i B W A0 A — T — 1, AEAt 7%

B BT IRITSCF
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Pl By AT A A3 B 9K

X T2 R AT FREAS T AL, BRI AT LI A ] AS
P s EANA G, KR T “HGRRRA R (ubi jus ibi reme-
dium) 7 WJEN . BRI BRI AR, B
FREPP PRI, T DA SRV ) R o A A R mT DABHL b A 3 Bt
[N AR F, BONFELLIREYF, HE AR =25 % Tl — VI35t
fE. 7 ¥ Bz kB E iy, i RS R 0 L IRAT G T E R
MR, B SR R ARERCA — IR R A N TR R ZR . 1%
b, EBRIEBER A PUR RS 5 ROy iR VR TN O R ik
W FIFRA I, KRR S R DA NS ) YE G, A EL TR AN
K,

FEEEIR, N HORRR B ARk b R ] RV [ 82 e
[ 5 S B AME T 4 Q2R 21 I, [ R S bOsh T BEASSE T .

DRI, R 5 fo T2 oK R B 2550 i v DASRRE A TR 5K 3 FH IS
WIkBE AR, P nH, YRS ERBARSR T, EES %R

H

*® The Lozano case (or the Calipari case), Corte di Cassazione (Sez I penale), 24 July

2008, No. 31171, reported by G. Serra in Italian Yearbook of International Law, 2008,
vol. 18, pp. 346-351. JAREIN, 1B — MR (1 5015, [E LA JEATHR
U H AT R ANSZ A0 B L B S a8 & % Paolo Palchetti, “Some Re-
marks on the Scope of Immunity of Foreign State Officials in the Light of Recent
Judgments of Italian Courts”, in ltalian Yearbook of International Law, 2009, vol. 19,
p- 87.

Arrest Warrant, para. 60, see supra note 13.

0 Ibid., para. 61.

U Ibid., para. 59.

o ORT R E F RO B, LT SO\ o

53

49

Jones v. Saudi Arabia, para. 24, see supra note 2. (per Lord Bingham of Cornhill).
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(IR S B RE o B AR AR, T ST | )28 1 e ) e LA 23 1
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DS L) C (B ) H 98 4 EE—HUAE :

S0 RAIF R B PAT AR R 6 — A X 22w R, ZEH

EH A F Z B AR 69 B K RI R B R ARG

B Rk X5, MARRAFREZTFER, RIEAERE

BEHRBIFZE ZBE, S ZEKFEBRA.

AT A ALEE T [ SR G s A T S ) S ), A 4%
MM SLIINE o S LNETHI B 55 = AL OB RE S 5 98 455 — 3K
JLRh, O R (B IML) 5 27 LEKIZML T AP ARE
H, AERRE T S0mzERER ", B AR E LR e 5 A
TIAVE BT ZMNATAEE SR o BAR (B RIL) B MLSE v] BE A7
FET WA, (L) I8 A4 LA AR KB L 2 41, 1 H G
98 4B —HORG, Ebr LU IR BT DLAC LR S FE AL .
ok, TR 98 4B KIS, AER T, fEp
Je B =S, oI I (K SR IO R 2 IR IR T (1 %o i 2
SRAT (R AR AN REIR T [l B TR i e A M R BT RS B4 2

(BOL) PP T AN, IZRE AR 2 9847
AT TZNL ISR TIE BT 2 X R & R E 5 2k
W, T 98 B —IME, (BHML) AL L E R kb

" Ibid., para. 33.
55 Article 34, Vienna Convention on the Law of Treaties 1969.
% F.i, D. Shelton, “International Law and ‘Relative Normativity’”, in M. Evans (ed.),

International Law, second edition, Oxford University Press, 2008, p. 165.
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EERLZ IR R RIEA Sy 4h— i i W] . 5Jedl (Bingham) VAH /L5
W RV BEEB 5740 % (Jones v. Saudi Arabia) ', B34 0 G &
CGE="9) KFETLLNIME: TP A YA B P i,
T [ BR ik AN REBEER AT L (ZEIREE N A2 B4 AT 00 3 8 5
B, NCER T2 BIE MR EE N R, WS ok 2B, 7 7
AR T a2 B A R S, DRI AR 29 1R RV AN R A0S F A 2 I
AN o P DAL e ] DL A 200 B 32 7l S 1 B 2 2 10 444
ZEAIES LR, ZAARE R e i AME TEA AT ReiE o LR R AT
AeAE, (EVLBEHLE R HARR BRI N Lk FR i K 2 0], AZHEN
Yk (les specialis) W CURILIRE DG T8 G0 i) SISE ML) o 3XRF FHEERARL
PG AT FRA, AR AR AT e R T A OGS A AR T . 28491k
Ui, A LEIRAE 2 2 1B U AEAH AT b R AR AR LA A Bl R Y
Wi, A REETIIEAH 282004 4F (AL thifiih 75 B K R 5
PFIAHLZ R C R . AL 12 e

PR X B RS A WS, —BAS ERETEETFZE

VEA R A F| R AT RATGE . A B =694

FTRREZRERRIZGFINT, wRZEHAXTIESD 2

KA KA LERB AL N, T BAE A R H 6947

HANTEAEH ST A AL TRRBEAR LA, W RF

®) % — B REE AR IRIE T BB L.

B2, W RAERANE 2 M S A R R B, 4 2995E ik

ATHIAEAE W REAS A& LA IR Bt 52 15 15 1R 3 Sy >3 150 R0 00 ) 42

7 Jones v. Saudi Arabia, para. 19, see supra note 2. (per Lord Bingham of Cornhill).

8 Ibid., para. 20 (referring to the US’ understanding II(3) regarding Art. 14(1) of the
Convention against Torture 1984), available at http://treaties.un.org/pages/View De-
tails.aspx?src=TREATY &mtdsg no=IV-9&chapter=4&lang=en - 12, last accessed on
29 March 2012.
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¥, BRAFABL.

R, EAFEREEANF R B ORI A s AR E
AR ERIR T 5 IR R AE (RS R PR A s AT VR R R T
FAR T BRI RELAS, PR A o (R smA TV M Al LA B R ) o 4T
B o U LR 5 02 G B U W 2 1R AR 0 D00 i ] 5% S A 2
IR FE R S, B AX— FIRFUEIEMT . RS EEE IR
WIFAIZFEINA -

ESLH AT R I B, SRAT IR R J& T 15 By SEAAR R, 1 5% T
s 57 A AR ] 8 s P D) S0 ) 8 e M o 5 S BB U AT AR
X A 3 I TR oy RO U FR0 AT Ay TR S 2 A L A A T A i 5 i LY
X E FRAE 21 X455 Cobligation erga omnes) o ANHEFEH, AEHIAL N A
2 BN LR R PRAT 2 TR AR 2200, FRAR I SIE r 7k A 2 I U R 54 T
VR W R AR, SR 3 A R RORAT A H AT 2

PHJH

39 RN AL B AR 3K 55 1 WL AR k& AT ANJR] . view of this: Al-Adsani v. U.K., in Inter-
national Law Review, vol. 123, no. 24, p. 41, para. 58.

0 A5 WA K AT VETT LAHERR A 44 A. Cassese, International Law, second edition,
Oxford University Press, 2005, p. 208.

' International Law Review, vol. 123, no. 24, p. 43, para. 66; 15 AR I 3479
Figkik:  ibid., para. 61.

52 Ibid., 4950, paras. 1-3.
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Fggm . B TRPERSEAIEN S, EPREBER T EANREA L 5
BUREBL R SN REE BB A SE RN 2% AR BEafl S ZE A F R ORI ]
B2 BRE ZRT, VR B 0 R I B SRAT R ) Fe 4 AR R Csub
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I S8 S R U PR TR AS 7E NI e Py [ R A A e A . (R
K FERES IR, TR EBRIEBE TN . 7 %5 R i)

Article 53, Vienna Convention on the Law of Treaties of 1969; 73 il ICJ, Barcelona
Traction (Second Phase) (Belgium v. Spain), ICJ Reports, 1970, p. 32.

8 ICJ, Armed Activities on the Territory of the Congo (New Application: 2002) (Demo-
cratic Republic of the Congo v. Rwanda), Jurisdiction and Admissibility, Judgment,
ICJ Reports 2006, p. 6.

8 Ibid., para. 64.

8 Ibid., para. 78.

5 Jurisdictional Immunities of the State (Germany v. Italy: Greece Intervening), General
List No. 143, Judgment of 3 February 2012, available at http://www.legal-tools.org

/doc/674187/. The written and oral pleadings in this case are available at
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http://www.icj-cij.org/docket/index.php?p1=3&p2=3 &code=ai&case=143&k=60, last
accessed on 15 December 2011.
88 Ibid, Germany’s Application, para. 2.
% Ibid., para. 3.
™ Ibid., paras. 4 and 67.

" Sect. 2, Part XV, the United Nations Convention on the Law of the Sea.
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72 Supra note 67.

B Ibid., para. 95.
™ G. Schwarzenberger, “International Law as Applied by International Courts and Tri-
bunals”, in his The Law of Armed Conflict, vol. 1l, Stevens and Sons, 1968, p. 518.

5 Article 7, the Nuremberg Charter; Article 6, the Tokyo Charter. Also see, A. Cassese,

International Criminal Law, Oxford University Press, 2003, pp. 267-271.
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T BUSCHAE T 2012 4F 5 H 8 HIRIEA RS T8 SR Bm ok #2245 1E %

M —AME 2 IE A Ry e ME——ANE 2. ICC-ASP-20120509-PR793.

FICHL Publication Series No. 15 (2012) — page 106



PR R it R B P b 24 (1w VR O 2

M. &g

I SRS AR IS, SR AT DRl S AR E i [ ) I
AR IR T EN TR SR R R IR B U B 5% RAEA T
FRTES R TEIAF I AR, R K2 TR R e ) A il A
B R AR IR 2, e (S ) A0 B AN BUAE ) T, AR B MR
i, KIERE Ul A TR BLSE i A R 5OA O SR HAE
N NFEE I K Z [ RN 3o, A, SRR
A B B, SO IE 2 B AR IR NP IR AR A e AT A B2
BIE T R WP A S . IR, XA RS, AEA
Fee i IR AR I YEAL R, AE REEZER) Ik 7 EA,
BUREI B T (A BB A ik, " SR, Rk K&
FCBH B AN AR SR B B A B H IR T AR Bds B A T
Eo 80

(I, AN [ BR AR 2 4 i) w i OR B i 452 WS 11 5 SO Rl
AN T E bR BORIBLSE . B5E, MmO AR R I FE B 4
RN, BREATH AR K228 s FHp AR 3o E xR
Boe R By AR BIE K A 74, X
SEEUA L, A REEGA TBORMY, A0 N NI 3E R, "]
BERAL R, AT [ b A, Rk, A RSO IS ARAS A
Sy FBFRRATH SRR o 5 Bk, R R S [ BRI e 4 5
IR, e DUAE 22 POy A R BOR OR 9 3L 8 5 1072 AT 30 0 X
1o BrEA, fE2 B2 A — AT PR FE S O ALK,

™ Stephen C. Neff, War and the Law of Nations: A General History, Cambridge Univer-
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Henry L. Stimson, “The Nuremberg Trial: Landmark in Law”, in Foreign Affairs,
1947, vol. 25, Issue 2, p. 179.
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' Malcolm N. Shaw, International Law, sixth edition, Cambridge University Press, 2008,

p. 668.

A.U.-E.U. Expert Report on the Principle of Universal Jurisdiction (‘A.U.-E.U. Expert
Report’), issued on 16 April 2009, 8672/1/09, Rev. 1, available at http://ec.europa.
eu/development/icenter/repository/troika ua ue rapport _competence universelle EN
.pdf, last accessed on 30 July 2012, Annex, para. 8. For other definitions of universal
jurisdiction see e.g.: Principle 1.1 of The Princeton Principles on Universal Jurisdic-
tion, 2001, available at http://lapa.princeton.edu/hosteddocs/unive jur.pdf, last ac-
cessed on 15 October 2012; para. 1 of the 2005 Resolution on “Universal Jurisdiction
with regard to the crime of genocide, crimes against humanity and war crimes” of the
Institute of International Law; F. Jessberger, “Universal Jurisdiction”, in Antonio
Cassese et al. (eds.), The Oxford Companion to International Criminal Justice, Oxford
University Press, 2009, p. 555; Cedric Ryngaert, Jurisdiction in International Law,
Oxford University Press, 2008, p. 101; Gerhard Werle, Principles of International
Criminal Law, TMC Asser Press, The Hague, 2005, p. 59; Christopher C. Joyner, “Ar-
resting Impunity: The Case for Universal Jurisdiction in Bringing War Criminals To
Accountability”, in Law and Contemporary Problems, 1996, vol. 59, no. 4, p. 153, pp.
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ble Notion of Universal Jurisdiction”, in Journal of International Criminal Justice,
2003, vol. 1, p. 589; Christopher K. Hall, “The Role of Universal Jurisdiction in the
International Criminal Court Complementarity System”, in Morten Bergsmo (ed.),
Complementarity and the Exercise of Universal Jurisdiction for Core International
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See R. Cryer, H. Friman, D. Robinson and E. Wilmshurst, /nternational Criminal Law
and Procedure, Cambridge University Press, 2007, p. 44; Werle, 2005, p. 59, see su-
pranote 2; A.U.-E.U. Expert Report, Annex, para. 9, see supra note 2.

See A.U.-E.U. Expert Report, Annex, para. 9, see supra note 2. See also Philippe
Sands, “International Law Transformed? From Pinochet to Congo...?”, in Leiden
Journal of International Law, 2003, vol. 16, pp. 37, 42 et seq.

A.U.-E.U. Expert Report, Annex, para. 9, see supra note 2.

Ibid., para. 11; Hall, 2010, pp. 204-205, see supra note 2.

A.U.-E.U. Expert Report, Annex, para. 11, see supra note 2.
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B Ibid., pp. 214.
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A.U.-E.U. Expert Report, paras. 1 and 2, see supra note 2. Six independent experts
were appointed: Professor Antonio Cassese (Italy), Professor Pierre Klein (Belgium),
Dr. Roger O’Keefe (Australia), Dr. Mohammed Bedjaoui (Algeria), Dr. Chaloka Bey-
ani (Zambia) and Professor Chris Maina Peter (Tanzania); all experts served in their
personal capacities. See A.U.-E.U. Expert Report, paras. 5-7.

A.U.-E.U. Expert Report, Annex, paras. 33-38 in respect of African concerns and
paras. 39—45 in respect of European concerns, see supra note 2.

Y Ibid., para. 4.
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2 Ibid., para. 34.

2 Ibid., para. 34.

B Ibid., paras. 35-38.
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iy (Nikola Jorgic) Hlififgelrhok « MF e (Novislav Djajic) ()i
VF, LRI EA AT R e T8 « 54Ty (Hisséne Habré) R VT,
S EEFRS S b o i /R (Donald Rumsfeld) AT YF. w7k
TEN S, —SeSmyEATEh O P EAC S AE %, Bl LRI AP, X
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3 AMICC, Questions & Answers on the ICC and Universal Jurisdiction; see also Kathe-
rine Gallagher, “Universal Jurisdiction in Practice: Efforts to Hold Donald Rumsfeld
and Other High-level United States Officials Accountable for Torture”, in Journal of

International Criminal Justice, 2009, vol. 7, no. 5, p. 1087.

3 Sands, 2003, p. 37, see supra note 4.

0 See e.g. Cassese, 2003, p. 589, see supra note 2; Roht-Arriaza, 2004, p. 375, see supra

note 37; Gallagher, 2009, pp. 1087, see supra note 38; Roozbeh (Rudy) B. Baker,
“Universal Jurisdiction and the Case of Belgium: A Critical Assessment”, in /LS4
Journal of International and Comparative Law, 2009-2010, vol. 16, no. 1, p. 141.
1 A.U.-E.U. Expert Report, Annex, paras. 18 and 24, see supra note 2; see also Hall,
2010, pp. 223 et seq., see supra note 2.
4 Antonio Cassese, International Criminal Law, first edition, Oxford University Press,
2003, pp. 286-287.

s Ibid., pp. 284-292; see also Cassese, 2003, pp. 589595, supra note 2.
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# Cassese, 2003, pp. 285-286, see supra note 42; Cassese, 2003, pp. 592—593, see supra

note 2. Antonio Cassese, “When may senior state officials be tried for international
crimes? Some comments on the Congo v. Belgium Case”, in European Journal of In-
ternational Law, 2002, vol. 13, no. 4, pp. 853, 855 et seq.

¥ AU.-E.U. Expert Report, Annex, para. 10, see supra note 2.

% Cassese, 2002, pp. 857 et seq., see supra note 44.

47 Georges Abi-Saab, “The Proper Role of Universal Jurisdiction”, in Journal of Interna-
tional Criminal Justice, 2003, vol. 1, p. 596.

% AU.-E.U. Expert Report, Annex, para. 14, see supra note 2. See also Cedric Ryngaert,
“Applying the Rome Statute’s Complementarity Principle: Drawing Lessons from the
Prosecution of Core Crimes by States Acting under the Universality Principle”, in
Criminal Law Forum, 2008, vol. 19, no. 1, p. 153, who concludes that, although
desirable, the application of the subsidiarity principle is not required by international

law. A ST 0 22, (B BT AN SR A I )

FICHL Publication Series No. 15 (2012) — page 119



Pl X RS [ B R

AR Sr 3d 5 SR UL TR )\ ARV R SRR — R SR e L R
G TR) Pl T s vk A 51 b/ 5 o [ S T 1 DY AN S €= 7 K TR [
SRR, JUTRMRBE A NEEE . A A K, WAL, EE R A
AR, T SRAT A A A B LR AT b b ] R G b 5k
REEprAt o475, RONEAT N E 2 2R I GSE N\ ple— Mg, B
A7 Sy 1 4 SR A A0 A R R 5 TR B 8h i 55« SRR H 5 1 3K
FEAT R LA (3R AT A . 7 ORI, U IR RS B8
W B M, SR R — N, TR
MES ISR S, ATRAACh, SEER,  MIUSR AR ELE AR IEAT A Hh
XY, AT AHE 2 BCAE R BRI R, DR 2 e U B
SRATI, SN AT B A R eI — CBURY o R RV
IR, WS ILAERIA N :

EAFFEEGEAAN, BRARR LY 537 ERELE

WA, B ARATITE, EARIT-E@NEIN R AZITEA
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52

Pk, KRR S, AT FERUE LUT b E 5 EFE 1 (L 322
R E S VLT VFARRT A Rrn, Frel, il BRI
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DL T PRt S BemiAi (1) 2005 4 (O T-X KMz e fad AR
R 4 5 305 3 R HR0) 3 ¢) 55 d) B

* http://lapa.princeton.edu/hosteddocs/unive_jur.pdf, last accessed on 15 October 2012.

30 Hall, 2010, p. 230, see supra note 2.
' Claus KreB, “Universal Jurisdiction over International Crimes and the Institut de Droit
international”, in Journal of International Criminal Justice, 2006, vol. 4, no. 3, pp.
589-595; see also Cassese, 2003, pp. 593-594, see supra note 2; see also Abi-Saab,
2003, p. 596, see supra note 47.

2 AU-EU. Expert Report, Annex, R9, see supra note 2.
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53

54

55

56

http://www.idi-iil.org/idiE/resolutionsE/2005_kra 03 en.pdf, last accessed on 30 July
2012.

http://www.idi-iil.org/idiE/resolutionsE/2005_kra 03 en.pdf, last accessed on 30 July
2012. See also A.U.-E.U. Expert Report, Annex, para. 46, R12, see supra note 2.
Ryngaert, 2008, pp. 157-158, see supra note 48.

Ibid., pp. 156-157.

FICHL Publication Series No. 15 (2012) — page 121



Pl X RS [ B R

EAERIE, /£ SR B, = AIEE Rk TR
W, JFAESEA BRI R 5 RE A i A R B R IA TR K
WAZFR e Jo bt N TR B SRR IA SR L . 7 TSk 5 Al
Bh JE MR )53 PP B ik B AE G T “ eI SRR b s ” P ik
Yo, IR PUHEE kB R 8 CAAT 3 AT O ARE [ HAS
DISAT AR, TE RSPy AT A AL, 7

E—HEE (DAY PEERENIE R AR P
XAt A i B A A L [ o ) i B oo R SO LR A AR A 8,
A 15 AEAE B SO g™ H A FE BB AR BEAT T A AR R AORE D0 R, i
AR VRX LRI ANE AR . W prid, [ BRIk b« A [
FAERAZANS” o CHRBLIEIN, P S LR T I B AR Sk
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3" International Court of Justice, Case Concerning the Arrest Warrant of 11 April 2000

(Democratic Republic of the Congo v. Belgium), Judgment (Joint separate opinion of
Judges Higgins, Kooijmans and Buergenthal), 14 February 2002, /CJ Reports, 2002, p.
80, para. 59, available at http://www.legal-tools.org/doc/23d1ec/.

Spanish Supreme Court, Decision of the Spanish Supreme Court concerning the Gua-
temala Genocide Case, 25 February 2003, Decision No. 327/2003, available at http://
www.derechos.org/nizkor/guatemala/doc/stsgtm.html, last accessed on 30 July 2012.

58

% See also Ryngaert, 2008, p. 153, see supra note 48.

0 preamble and Article 1 of the Rome Statute; see also Sands, 2003, pp. 40 et seq., see
supra note 4.

Article 17 of the Rome Statute. See also International Criminal Court, The Prosecutor
v. Germain Katanga et al., Judgment on the Appeal of Mr. Germain Katanga against
the Oral Decision of Trial Chamber II of 12 June 2009 on the Admissibility of the
Case, Case No. ICC-01/04-01/07-1497, 25 September 2009, available at http://www.

legal-tools.org/doc/ba82b5/.
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52" Hall, 2010, pp- 207, 209 et seq., see supra note 2.

8 Hall, 2010, p. 212, see supra note 2; see also Louise Arbour, “Will the ICC have an
Impact on Universal Jurisdiction”, in Journal of International Criminal Justice, 2003,
vol. 1, p. 585.

4 Abi-Saab, 2003, p. 601, see supra note 47.

% A.U.-E.U. Expert Report, Annex, para. 38, see supra note 2.
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% AU.-E.U. Expert Report, Annex, R8, see supra note 2.

http://www.un.org/en/ga/sixth/66/Scope AppUniJuri/shtml, last accessed on 15 Octo-
ber 2012.

International Court of Justice, Case Concerning the Arrest Warrant of 11 April 2000
(Democratic Republic of the Congo v. Belgium), Judgment, 14 February 2002, /CJ
Reports 2002, para. 54, available at http://www.legal-tools.org/doc/c6bb20/.
International Court of Justice, Case Concerning the Arrest Warrant of 11 April 2000

67

68

69

(Democratic Republic of the Congo v. Belgium), Judgment (Joint separate opinion of
Judges Higgins, Kooijmans and Buergenthal), 14 February 2002, /CJ Reports 2002, p.
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79, para. 56, available at http://www.legal-tools.org/doc/23d1ec/; See A.U.-E.U. Ex-
pert Report, para. 10, see supra note 2.

International Covenant on Civil and Political Rights, 19 December 1966, Article
14(3)(d), in UNTS, vol. 999, pp. 171, 177; see also Gabriel Bottini, “Universal Juris-
diction after the Creation of the International Criminal Court”, in Journal of Interna-
tional Law and Politics, 2003, vol. 36, p. 523.

A.U.-E.U. Expert Report, Annex, para. 25, see supra note 2.

2 Ibid., para. 25.

B Ibid., para. 25.
74

70

71

See also Hall, 2010, pp. 224 et seq., see supra note 2.
7 “A Legal Gap? Getting the evidence where it can be found: Investigating and prose-
cuting international crimes”, Report of an expert meeting in The Hague, 22 November

2011 (HIIL and Government of the Netherlands), p. 2.
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% Ibid., p. 3.

T Ibid., p. 4.

8 Ibid., p. 4.

" Ibid., p. 5.

8 Ibid., pp. 5-6.

8U Ibid., p. 6.

82 Abi-Saab, 2003, p. 599, see supra note 47, referring to a view by Fletcher, 2003, p.

580, see supra note 15, who himself refers to the cases of Finta and Ariel Sharon.

FICHL Publication Series No. 15 (2012) — page 126



Ao P R AT 100 3 A

¥ —FRFE RN L EimgERELE —RNOEXT

Al CHLE IR R IR RS AGIE AR

F, T ARG R R AL A AR e p)k, B

ST ILMRA Ay, IR A 2 B A AR A BB R 5%, )
[ BRAL AR A FERGHAT 4207, AN T “ i Fpcsls b ot s
VR, SRR B A T a2 7 x-dez, M

o R B E pR VAN E R . gk, v E s REE . AHEE
S B JRJE A ol Il o P vk B B ST, A 1 38 SR SCRA B 7
Ro BTAREK, EHEHEPRZOICTETTH, o E ZO X LR AT (55
B BAEAT AR, N SRBURIE . A ANFakE, DA i
B Ay D O £ I o ) s o 0 20 5% Jl ] 5 KT A% 0 B o 5 AT AT A5 25 o 5 2
B, IXBEAEAT oy b R R (6] 2 A8 e VR ix L8000 A VR i . 55—
% L bR G B A RO BR A B9z, BB, AL AT A R T X
[ A4 0 e ™ AJRAE, Yk B T R AR R K LR SR S
ENRIERE TR . S [ b h) Sk B 0 B UE 52 BT R BRI, SO0
(B s (BRI 2002 4 7 H 1 H2ZJE) KA EE

8 Fletcher, 2003, p. 584, see supra note 15.

8 Abi-Saab, 2003, p- 599, see supra note 47.

% AMICC, Questions & Answers on the ICC and Universal Jurisdiction. 7% Y64,
T R IR S A AR 2 D e AL AT A . B N T B A2
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% AU-EU. Expert Report, Annex, para. 28, see supra note 2.

87 Article 5 of the Rome Statute. See also Article 1.

88 Articles 6-8 bis of the Rome Statute respectively.
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% Articles 12 and 13.
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Malcolm N. Shaw, International Law, vol. 11, fifth edition, Peking University Press,

2005, p. 572.

OO, M R T S R AL Cuniversal criminal jurisdic-
tion) FNIE Yl B FER Cuniversal civil jurisdiction) WiFPJSH, 2 I, Jane Gar-
wood-Cutler, “Enforcing ICL Violations with Civil Remedies: the US Alien Tort
Claims Act”, in M.C. Bassiouni (ed.), International Criminal Law, vol. 1I, Transna-
tional Publishers, Inc., 1999, pp. 343-390; Luc Reydams, Universal Jurisdiction: In-
ternational and Municipal Legal Perspectives, Oxford University Press, 2003, p. 2;
David A. Tallman, “Universal Jurisdiction: Lessons from Belgium’s Experience”, in
Jane E. Stromseth (ed.), Accountability for Atrocities: National and International Re-
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20 ICJ, Questions relating to the Obligation to Prosecute or Extradite (Belgium v. Sene-

gal), available at http://www.icj-cij.org/docket/index.php?p1=3&p2=3&code =bs&
case=144&k=5e, last accessed on 15 October 2012.
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E. Musoni, AU Justice Ministers Protest Abuse of Universal Jurisdiction, New York
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31 A/63/237/Rev.1, 23 July 2009, p. 1.
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* Ibid.
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™ EHTAEIN (A/C.6/64/SR.12, para. 29).

S B (A/C.6/64/SR.12, para. 80); 3 [H (A/C.6/64/SR.13, para. 24; A/C.6/64/SR.13,
para. 37; A/C.6/66/SR.13, para. 48); F & (A/C.6/65/SR.10, para. 80; cf
A/C.6/66/SR.12, para. 33).

o B¥IRELE (A/C.6/64/SR.12, para. 26); M4} (A/C.6/65/SR.11, para. 65).

TR R AR 2 WOBr [ 5K 4 [ ) (A/C.6/64/SR.12, para. 9); 5% P4 AF
(A/C.6/64/SR.12, para. 18); B 4E(A/C.6/64/SR.12, para. 39); 15 /2. (A/C.6/64/SR.12,
para. 62); 7 9% 1% 7 (A/C.6/64/SR.12, para. 64); Z%[E (A/C.6/64/SR.12, para. 68;
A/C.6/65/SR.11, para. 11); B (A/C.6/64/SR.12, para. 69; A/C.6/65/SR.10, para. 78);
15 E  (A/C.6/64/SR.12, para. 78); . Hb F| (A/C.6/64/SR.12, para. 80); 7% *%
(A/C.6/64/SR.12, para. 89; A/C.6/65/SR.11, para. 51); ¥ CJBIE (A/C.6/64/SR.12,
para. 97); J:[H (A/C.6/64/SR.13, para. 6; A/C.6/65/SR.12, para. 30); #1525+
(A/C.6/64/SR.13, para. 29; A/C.6/65/SR.12, para. 37); J5HEiX (A/C.6/64/SR.13, para.
31); ZFF (A/C.6/64/SR.13, para. 35); & (FRERLALEHRD  (A/C.6/65/SR.10,
para. 57; A/C.6/66/SR.12, para. 4); falh 57 (A/C.6/65/SR.10, para. 71); BHELLIE
(A/C.6/66/SR.12, para. 27); i B2 (A/C.6/66/SR.12, para. 34); & % MW
(A/C.6/66/SR.12, para. 42); Zs Wi Hi (A/C.6/66/SR.12, para. 59).

Rl (A/C.6/64/SR.12, para. 48; A/C.6/65/SR.11, para. 25; A/C.6/66/SR.13, para. 5);
HHL R (A/C.6/64/SR.12, para. 82); Ly PG (A/C.6/64/SR.13, para. 37); i 7F|
(A/C.6/65/SR.10, para. 57); & (A/C.6/65/SR.10, para. 78); ZE[H (A/C. 6/65/SR.11,
para. 10); % [ (A/C.6/65/SR. 11, para. 14; A/C.6/66/SR.13, para. 58); Fii 4L
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(A/C.6/65/SR.12, para. 15); ZENEiifii (A/C.6/65/SR.12, para. 19; A/C. 6/66/SR.12,
para. 59); BTHIEE (A/C.6/65/SR. 11, para. 27; A/C.6/66/SR.12, para. 72); KP4k
(A/C.6/65/SR.12, para. 29; A/C.6/66/SR.12, para. 62); J<[E (A/C.6/65/SR.12, para.
30); EUE (A/C.6/65/SR.12, para. 34); #F] (FREFELAEHRD  (A/C.6/66/SR.12,
para. 4); HOKFIW (FRFEINEH E R ED]D  (A/C.6/66/SR.12, para. 7); &L
(A/C. 6/ 66/SR.12, para. 27); i B2 (A/C. 6/66/SR.12, para. 34); LA {f %
(A/C.6/66/SR.12, para. 75).

" AJC.6/64/SR.12, para. 48; A/C. 6/65/SR.11, para. 25; A/C.6/66/SR.13, para. 5.

8 A/C.6/65/SR.11, para. 10.

81 A/C.6/65/SR.12, para. 9; A/C.6/66/SR.12, para. 75.

82 A/C.6/66/SR.12, para. 7; FHME LY (A/C.6/ 66/SR.12, para. 27).

8 A/C. 6/65/SR.12, para. 29; A/C. 6/66/SR.12, para. 62.

8 & [H  (A/C.6/64/SR.12, para. 66); Z¥ % (A/C.6/64/SR.12, para. 90); #F ¢
(A/C.6/65/SR.11, para. 17).
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8 A/C.6/65/SR.11, para. 14; A/C.6/66/SR.13, para. 58.

% A/C.6/SR.12, para. 72.

8 A/C.6/66/SR.13, para. 11.

S EIREJEVE L (A/C.6/64/SR.13, para.l); fR i (A/C.6/64/SR.13, para. 16); LA 5]
(A/C.6/64/SR.13, para. 18); faH &7 (A/C.6/65/SR.10, para. 73).

O WORRIE (AR INOET E 55 B])  (A/C.6/64/SR.12, para. 10; A/C.6/66/SR.12,
para. 6); %Kit (A/C.6/64/SR.12, para. 22; A/C.6/66/SR.12, para. 16); % /K [L%
(A/C.6/64/SR.12, para. 25; A/C.6/65/SR.11, para. 72); BHITIAZNN (A/C.6/64/SR.12,
para. 27); BE (A/C.6/64/SR.12, para. 38; A/C.6/66/SR.13, para. 8); Wi &3 JLA0
(A/C.6/64/SR.12, para. 52; A/C.6/65/SR.11, para. 29; A/C.6/66/SR.12, para. 46);,
f& H I #7 (A/C.6/64/SR.12, para. 58; A/C.6/66/SR.12, para. 22); 5 J& I
(A/C.6/64/SR.12, para. 61; A/C.6/66/SR.12, para. 13; A/C.6/66/SR.13, para. 34); 3%
% 7% (A/C.6/64/SR.12, para. 64); 7= [E (A/C.6/64/SR.12, para. 66); Fb &
(A/C.6/64/SR.12, para. 69; A/C.6/65/SR.10, para. 78; A/C.6/66/SR.12, para. 33); #/
(A/C.6/64/SR.12, para. 72; A/C.6/65/SR.11, para. 6; A/C.6/66/SR.12, para. 19); 7L
(A/C.6/64/SR.12, para. 76); % Hi F| (A/C.6/64/SR.12, para. 81); 1&
(A/C.6/64/SR.12, para. 85; A/C.6/65/SR.11, para. 73); 55 % (A/C.6/64/SR.12, para. 89;
A/C.6/65/SR.11, para. 54; A/C.6/66/SR.13, para. 29); W& CJEll (A/C.6/64/SR.12,
para. 97; A/C.6/65/SR.11, para. 24); X J& Wi (A/C.6/64/SR.12, para. 99;

%

%
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A/C.6/65/SR.11, para. 69; A/C.6/66/SR.13, para. 54); ELAFIIN (A/C.6/64/SR.12, para.
102; A/C.6/65/SR.11, para. 41; A/C.6/66/SR.12, para. 52); FJ L. (A/C.6/64/SR.12,
para. 105; A/C.6/65/SR.11, para. 1); E[) i J& 7§ W (A/C.6/64/SR.13, para. 1;
A/C.6/66/SR.13, para. 10); fFtE] (A/C.6/64/SR.13, para. 5); JilE (A/C.6/64/SR.13,
para. 7; A/C.6/66/SR.13, para. 24); [ /R J #| . (A/C.6/64/SR.13, para. §;
A/C.6/65/SR.11, para. 26); FEHIF (A/C.6/64/SR.13, para. 9; A/C.6/66/SR.13, para.
37); R Z W (A/C.6/64/SR.13, para. 14; A/C.6/65/SR.11, para. 57; A/C.6/66/SR.12,
para. 41); 53281 % (A/C.6/64/SR.13, para. 26; A/C.6/65/SR.12, para. 35); fIEik
(A/C.6/64/SR.13, para. 32; A/C.6/65/SR.11, para. 4; A/C.6/66/SR.12, para. 69); % %f
(A/C.6/64/SR.13, para. 35); >k V4§ IZ (A/C.6/64/SR.13, para. 37); & K FI
(A/C.6/64/SR.13, para. 46); YR FEMLLIV (A/C.6/64/SR.13, para. 47; A/C.6/66/SR.12,
para. 38); H] (REHLHEHR]) (A/C.6/65/SR.10, para. 57; A/C.6/66/SR.12, para.
4); Bude FCRARME ZKAEHD (A/C.6/65/SR.10, para. 61); IIEEK (FUEINHLHT
K 4E B ) (A/C.6/65/SR.10, para. 63); 12 M (A/C.6/65/SR.10, para. 69;
A/C.6/66/SR.12, para. 15); f& b T §7  (A/C.6/65/SR.10, para. 70); H ffk 2 i
(A/C.6/65/SR.10, para. 74); #5[E (A/C.6/65/SR.11, para. 13; A/C.6/66/SR.13, para.
58); £ % (A/C.6/65/SR.11, para. 16); Bl #R 2L (A/C.6/65/SR.11, para. 27;
AJ/C.6/66/SR.12, para. 76); 1/ (A/C.6/65/SR.11, para. 46); 4N (A/C.6/65/SR.11,
para. 63); & F| (A/C.6/65/SR.12, para. 6; A/C.6/66/SR.13, para. 21); FJI Ji
(A/C.6/65/SR.12, para. 34); 3¢ & 4L (A/C.6/65/SR.12, para. 38); Nigeria
(A/C.6/65/SR.12, para. 40); B8] (on behalf of MNACs) (A/C.6/66/SR.12, para. 2);
Qatar (A/C.6/66/SR.12, para. 10); 75 f} (A/C.6/66/SR.12, para. 35); %% Lk
(A/C.6/66/SR.12, para. 54); & W N /R (A/C.6/66/SR.12, para. 67); Xfi 4l
(A/C.6/66/SR.13, para. 10); #v i (A/C.6/66/SR.13, para. 16); i #E 44 ¥): ‘R
(A/C.6/66/SR.13, para. 31); % /K = (A/C.6/66/SR.13, para. 41); fif =
(A/C.6/66/SR.13, para. 46); % Ji (A/C.6/66/SR.13, para. 49); 5& % bt 7%
(A/C.6/66/SR.13, para. 57); £L1 7 [H 5 i1 43 (A/C.6/66/SR.13, para. 64).

0 SRR ARFIEHTE KR (A/C.6/64/SR.12, para. 10); SBPGHEF  (fREH
28R (A/C.6/64/SR.12, para. 18); Hi-l: (A/C.6/64/SR.12, para. 22); §%/K FLZ
(A/C.6/64/SR.12, para. 25); 1 J& W (A/C.6/64/SR.12, para. 61); %
(A/C.6/64/SR.12, para. 66); Il (A/C.6/64/SR.12, para. 72; A/C.6/65/SR.11, para. 6);
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1LE (A/C.6/64/SR.12, para. 76); {5 [H (A/C.6/64/SR.12, para. 85); Wri% LB
(A/C.6/64/SR.12, para. 97; A/C.6/65/SR.11, para. 24); =55 (A/C.6/64/SR.13, para.
12); #1318 (A/C.6/64/SR.13, para. 26); 3 M (A/C.6/65/SR.10, para. 69;
A/C.6/66/SR.12, para. 15); 1% % #1 (A/C.6/65/SR.10, para. 74); Z& W 3 i1
(A/C.6/65/SR.12, para. 19); LK 7G . (A/C.6/66/SR.12, para. 61); E[J & Jg 75
(A/C.6/66/SR.13, para. 10); .74 (A/C.6/66/SR.13, para. 49).

% CJE W (A/C.6/64/SR.12, para. 97; A/C.6/65/SR.11, para. 24); i
(A/C.6/64/SR.12, para. 85); b FJ I (A/C.6/64/SR.12, para. 102); Hi
(A/C.6/66/SR.13, para. 10).
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%2 A/C.6/65/SR.11, para. 25.
% A/C.6/65/SR.11, para. 63
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% A/C.6/64/SR.12, para. 95.

SRR AR 2 I BOE E K 4 W) (A/C.6/64/SR.12, para. 11); Fi I
(A/C.6/64/SR.12, para. 23); & Hiik 2 i (A/C.6/64/SR.12, para. 27); Fib &
(A/C.6/64/SR.12, para. 70); V£:[H (A/C.6/64/SR.12, para. 77); 18] (A/C.6/64/SR.13,
para. 4; A/C.6/65/SR.12, para. 5; A/C.6/66/SR.13, para. 43); LA{f131] (A/C.6/64/SR.13,
para. 21; A/C.6/65/SR.12, para. 10; A/C.6/66/SR.12, para. 75); 5¢[E (A/C.6/64/SR.13,
para. 24); MNEE K (ARF B F E K LD (A/C.6/65/SR.10, para. 66); 5 K&
(A/C.6/65/SR.11, para. 14); VGHEF (A/C.6/65/SR.11, para. 21); Kl 4t B SL [
(A/C.6/65/SR.11, para. 29); fif == (A/C.6/65/SR.11, para. 60; A/C.6/66/SR.13, para.
46); RIEM LLIV (A/C.6/66/SR.12, para. 40); 75 i (A/C.6/66/SR.13, para. 17).

% A/C.6/64/SR.12, para. 27.
7 AJC.6/65/SR.11, para. 60; A/C.6/66/SR.13, para. 46.
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para. 6); FFTIAZRIN (A/C.6/64/SR.12, para. 29); 15 )2V (A/C.6/64/SR.12, para. 61;
A/C.6/66/SR.13, para. 34); 74 (A/C.6/64/SR.12, para. 86); LLFIE} (A/C.6/64/SR.12,
para. 102); 5&[E (A/C.6/64/SR.13, para. 6; A/C.6/65/SR.12, para. 32); il/R KRV
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41D (A/C.6/65/SR.10, para. 64); &} (A/C.6/65/SR.10, para. 68); f& Hb b 4
(A/C.6/65/SR.10, para. 70); FiE (A/C.6/65/SR.10, para. 78; A/C.6/66/SR.12, para.
33); #IBJak (A/C.6/65/SR.11, para. 6); Wi SCJETE (A/C.6/65/SR.11, para. 23); fil /R J
FIA. (A/C.6/65/SR.11, para. 26; A/C.6/66/SR.12, para. 65); il L (A/C.6/65/SR.11,
para. 36); HFg (A/C.6/65/SR.11, para. 46); 55 JE (A/C.6/65/SR.11, para. 69); %4 F|
(A/C.6/65/SR.12, para. 7; A/C.6/66/SR.13, para. 20); LA4%1] (A/C.6/65/SR.12, para.
10; A/C.6/66/SR.12, para. 75); £ |- [ 5 2% It & (A/C.6/65/SR.12, para. 42;
A/C.6/66/SR.13, para. 64); /K (REFIRAAERD (A/C.6/66/SR.12, para. 9);
FHE L (A/C.6/66/SR.12, para. 26); §*/K FL% (A/C.6/66/SR.12, para. 31); JiFF
(A/C.6/66/SR.12, para. 36); 1% & b W (A/C.6/66/SR.12, para. 38); Bil Hl
(A/C.6/66/SR.12, para. 71); ¥ B > K (A/C.6/66/SR.13, para. 3); F1 & JE V4 W
(A/C.6/66/SR.13, para. 13); 75 /it (A/C.6/66/SR.13, para. 17); 25>~ (A/C.6/66/SR.13,
para. 27); HHE] (A/C.6/66/SR.13, para. 43); G (A/C.6/66/SR.13, para. 49).

SRE (RREIEME R EDTD (A/C.6/64/SR.12, para. 14); I (REARL Wiz
ZhEZ) (A/C.6/64/SR.12, para. 20; A/C.6/65/SR.10, para. 55; A/C.6/66/SR.12, para.
1); % FI (A/C.6/64/SR.12, para. 93; A/C.6/66/SR.12, para. 35); 5% &
(A/C.6/64/SR.12, para. 101; A/C.6/65/SR.11, para. 69; A/C.6/66/SR.13, para. 54); 2
EL A (A/C.6/64/SR.12, para. 104); ElJJEJE P WE (A/C.6/64/SR.13, para. 1); /tH
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(A/C.6/64/SR.13, para. 2); Bl /K X FIF (A/C.6/64/SR.13, para. 8; A/C.6/66/SR.12,
para. 65); %' Wi (A/C.6/64/SR.13, para. 14; A/C.6/65/SR.11, para. 57); % &}
(A/C.6/64/SR.13, para. 35); ZEW /K (A/C.6/64/SR.13, para. 40; A/C.6/65/SR.11,
para. 19); ZEZEM LLIV (A/C.6/64/SR.13, para. 47; A/C.6/66/SR.12, para. 38); L4k
(eZAEMEZ LD (A/C.6/65/SR.10, para. 59); 12 & (A/C.6/65/SR.10, para. 69);
[ 2 W (A/C.6/65/SR.10, para. 76); Lt (A/C.6/65/SR.11, para. 1); ' [F
(A/C.6/65/SR.11, para. 25); [ (A/C.6/65/SR.11, para. 34); ithFg (A/C.6/65/SR.11,
para. 46); TJFBEH (A/C.6/65/SR.12, para. 4; A/C.6/66/SR.13, para. 44); Z= W %/
(A/C.6/65/SR.12, para. 18; A/C.6/66/SR.12, para. 57); FH5/R (ACERBFAALRD
(A/C.6/66/SR.12, para. 11); 5 JeW. (FRERIEME K AHD (A/C.6/66/SR.12, para.
12); # J (A/C.6/66/SR.12, para. 15); FHELLIE (A/C.6/66/SR.12, para. 28); Hg
=% (A/C.6/66/SR.12, para. 49); %% L. (A/C.6/66/SR.12, para. 55); 3k VG iL
(A/C.6/66/SR.12, para. 63); % N M /K (A/C.6/66/SR.12, para. 68); Bl i %
(A/C.6/66/SR.12, para. 71); M1 B = & (A/C.6/66/SR.13, para. 1); ® Ik
(A/C.6/66/SR.13, para. 8); 7 M (A/C.6/66/SR.13, para. 17); A %k 44 ik &
(A/C.6/66/SR.13, para. 30); # J& W  (A/C.6/66/SR.13, para. 35); [ 7§
(A/C.6/66/SR.13, para. 49); 55 7 (A/C.6/66/SR.13, para. 56).
SEJer (FRRAEMIE S AEHD) (A/C.6/64/SR.12, para. 14); HHE] (REARLHIEE)
E %) (A/C.6/64/SR.12, para. 20; A/C.6/65/SR.10, para. 55; A/C.6/66/SR.12, para.
1); "PE (A/C.6/64/SR.12, para. 48; A/C.6/65/SR.11, para. 25; A/C.6/66/SR.13, para.
5); # Al (A/C.6/64/SR.12, para. 55; A/C.6/66/SR.13, para. 8); 7/} (A/C.6/64/SR.12,
para. 94; A/C.6/65/SR.12, para. 22; A/C.6/66/SR.12, para. 37); 5% J& ¥
(A/C.6/64/SR.12, para. 101); Z&L L (A/C.6/64/SR.12, para. 104); E|JJ¥ J& 75 I
(A/C.6/64/SR.13, para. 1); ] (A/C.6/64/SR.13, para. 5; A/C.6/65/SR.12, para. 4;
A/C.6/66/SR.13, para. 45); P4 ¥t % (A/C.6/64/SR.13, para. 9); ffk % My
(A/C.6/64/SR.13, para. 14; A/C.6/66/SR.12, para. 43); Z&F (A/C.6/64/SR.13, para.
35); ZEWINZR (A/C.6/64/SR.13, para. 39; A/C.6/65/SR.11, para. 19; A/C.6/66/SR.12,
para. 68); RFEM LY. (A/C.6/64/SR.13, para. 47; A/C.6/66/SR.12, para. 40); thfir4fi
(REARMEZR EBD (A/C.6/65/SR.10, para. 59); 35} (A/C.6/65/SR.10, para. 69);
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148 % Wy (A/C.6/65/SR.10, para. 76); FILLAV (A/C.6/65/SR.11, para. 1); Bl /K K K3l
(A/C.6/65/SR.11, para. 26; A/C.6/66/SR.12, para. 65); NI H & &= Jt f
(A/C.6/65/SR.11, para. 32); ) (A/C.6/65/SR.11, para. 34; A/C.6/66/SR.12, para.
34); jtiFd (A/C.6/65/SR.11, para. 46); N4 (A/C.6/65/SR.11, para. 66); Z= PN Jiidir
(A/C.6/65/SR.12, para. 20; A/C.6/66/SR.12, para. 59); 8T (AL IR FE x4
1) (A/C.6/66/SR.12, para. 12); FF A& LL W& (A/C.6/66/SR.12, para. 29); Fib &
(A/C.6/66/SR.12, para. 33); I B + % (A/C.6/66/SR.12, para. 51); %% th P
(A/C.6/66/SR.12, para. 56); H L = K (A/C.6/66/SR.13, para. 1); . 7§
(A/C.6/66/SR.13, para. 51); 55t 78 (A/C.6/66/SR.13, para. 56).

00 W [ (A/C.6/64/SR.12, para. 78); i F| (A/C.6/64/SR.12, para. 82); 4 %
(A/C.6/64/SR.12, para. 90); NIE= K (FRRNIMUFTE Z4EHD (A/C.6/65/SR.10, para.
67); Wk & (A/C.6/65/SR.11, para. 8; A/C.6/66/SR.12, para. 21); Lt A I
(A/C.6/65/SR.11, para. 42; A/C.6/66/SR.12, para. 53); Hiillt (A/C.6/65/SR.12, para.
17).
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193 47+ >4 (A/C.6/64/SR.12, para. 34); J5 '} (A/C.6/64/SR.12, para. 95); fMEik
(A/C.6/65/SR.11, para. 5); Fi[ /R &RV (A/C.6/65/SR.11, para. 26; A/C.6/66/SR.66);
BIH (A/C.6/65/SR.12, para. 8; A/C.6/66/SR.13, para. 23).

%7 v % 58 (A/C.6/64/SR.12, para. 65); 4% % (A/C.6/64/SR.12, para. 92;
A/C.6/66/SR.13, para. 29); LLFI (A/C.6/64/SR.12, para. 103; A/C.6/65/SR.11, para.
43); 53 ¥ 4% (A/C.6/64/SR.13, para. 28; A/C.6/65/SR.12, para. 37); =& KA
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(A/C.6/65/SR.11, para. 60; A/C.6/66/SR.13, para. 46); J<[E (A/C.6/66/SR.13, para.
25); % IR (A/C.6/66/SR.13, para. 41);

195 1CJ, Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. US.),
Judgment of 27 June 1986, para. 184.
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International Court of Justice, Jurisdictional Immunities of the State (Germany v. Italy:
Greece Intervening), Judgment, 3 February 2012, available at http://www.legal-tools.
org/doc/674187/; 1CJ, Case Concerning the Arrest Warrant of 11 April 2000 (Democratic
Republic of the Congo v. Belgium), Judgment, 14 February 2002, /CJ Reports 2002, p. 3,
available at http://www.legal-tools.org/doc/c6bb20/; [ BRyk B i K 2] 7 H Brik L1
4, Case Concerning Certain Questions of Mutual Assistance in Criminal Matters
(Djibouti v. France), Judgment, 4 June 2008, ICJ Reports, 2008, p. 177, available at
http://www.legal-tools.org/doc/7b6a80/.
Institut de droit international, Resolution on the Immunity from Jurisdiction of the State
and of Persons Who Act on Behalf of the State in case of International Crimes, Napoli
Session 2009, Third Commission, available at http://www.idi-iil.org/idiE/resolutionsE/
2009 naples 01 en.pdf, last accessed on 17 July 2012; Institut de droit international, Les
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third Session, A/66/10, paras. 102-203 (Chapter VII — Immunity of State officials from
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foreign criminal jurisdiction, 24 May 2011, A/CN.4/646; Second report on immunity of
State officials from foreign criminal jurisdiction, 10 June 2010, A/CN.4/631; Preliminary
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2008, A/CN.4/596.

YLLK IR RS T I R . BERCRE ST UIL R 4L, W Lady Hazel
Fox, The Law of State Immunity, second edition, Oxford University Press, Oxford, 2009;
T B e B 1R B P 1) R M % 3%, W, Helmut Kreicker, Volkerrecht-
liche Exemtionen. Grundlagen und Grenzen voilkerrechtlicher Immunitdten und ihre Wir-
kungen im Strafrecht (2 volumes), Duncker and Humblot, Berlin, 2007; 5& T~ HAth 43
W%, I Rosanne van Alebeek, The Immunity of States and their Officials in Interna-
tional Criminal Law and International Human Rights Law, Oxford University Press, Ox-
ford, 2008; Ellen L. Lutz and Caitlin Reiger (eds.), Prosecuting Heads of State, Cambridge
University Press, Cambridge, 2009; ¢ HA AN 238, M. Advisory Committee on
Issues of Public International Law, Advisory Report on the Immunity of Foreign State Offi-
cials, Advisory Report No. 20, The Hague, 2011, available at http://www.rijksoverheid.nl/
documenten-en-publicaties/rapporten/2011/10/19/advies-inzake-de-immuniteit-van-buiten
landse-ambtsdragers.html, last accessed on 17 July 2012; 5&J—— S5 i {4 55 11204
I, Chiméne 1. Keitner, “Foreign Official Immunity and the ‘Baseline’ Problem”, in Ford-
ham Law Review, 2011-2012, vol. 80, p. 605; Joanne Foakes, “Immunity for International
Crimes? Developments in the Law on Prosecuting Heads of States in Foreign Courts”, in
Chatham House briefing paper, IL BP 2011/02; Beth Stephens, “Abusing the Authority of
the State: Denying Foreign Official Immunity for Egregious Human Rights Abuses”, in
Vanderbilt Journal of Transnational Law, 2011, vol. 44, p. 1163; Dapo Akande and Sang-
eeta Shah, “Immunities of State Officials, International Crimes, and Foreign Domestic
Courts”, in European Journal of International Law, 2010, vol. 21, p. 815; Mary Margaret
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Penrose, “The Emperor’s Clothes: Evaluating Head of State Immunity Under International
Law”, in Santa Clara Journal of International Law, 20092010, vol. 7, p. 85; Gionato Pie-
ro Buzzini, “Lights and Shadows of Immunities and Inviolability of State Officials in In-
ternational Law: Some Comments on the Djibouti v. France Case”, in Leiden Journal of
International Law, 2009, vol. 22, p. 455; Mark A. Summers, “Diplomatic Immunity Ra-
tione Personae: Did the International Court of Justice Create a New Customary Law Rule
in Congo v. Belgium?”, in Michigan State Journal of International Law, 2007-2008, vol.
16, p. 459; Natalino Ronzitti, “L’immunita funzionale degli organi stranieri dalla giu-
risdizione penale: Il caso Calipari”, in Rivista di diritto internatzionale, vol. XCI, 2008, p.
1033; Sarah M.H. Nouwen, “The Special Court for Sierra Leone and the Immunity of Tay-
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g0?”, in Leiden Journal of International Law, 2003, vol. 16, p. 37; Antonio Cassese,
“When May Senior State Officials be Tried for International Crimes? Some Comments on
the Congo v. Belgium Case”, in European Journal of International Law, 2002, vol. 18, p.
853; Steffen Wirth, “Immunity for Core Crimes? The ICJ’s Judgment in the Congo v. Bel-
gium Case”, in European Journal of International Law, 2002, vol. 13, p. 877; Andrea
Bianchi, “Immunity versus Human Rights: The Pinochet Case”, in European Journal of
International Law, 1999, vol. 10, p. 237; Christian Dominicé, “Quelques observations sur
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3SR BAR 24T, W Dapo Akande, “The Legal Nature of Security Council
Referrals to the ICC and its Impact on Al Bashir’s Immunities”, in Journal of Internation-
al Criminal Justice, 2009, vol. 7, p. 333; Paola Gaeta, “Does President Al Bashir Enjoy
Immnuity from Arrest?”, in Journal of International Criminal Justice, 2009, vol. 7, p. 315;
Robert Uerpmann-Wittzack, “Immunitdt vor Internationalen Strafgerichtshéfen”, in Archiv
des Volkerrechts, 2006, vol. 44, p. 33; Dapo Akande, “International Law Immunities and
the International Criminal Court”, in The American Journal of International Law, 2004,
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Criminal Courts: the Case of Charles Taylor Before the Special Court for Sierra Leone”,
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71 2011 4F 12 J] 12 Hig#sE T, [Fl—Ay (AR 73 EHE
I 4 SR [ B VAR A A SRR RS A VAR . P AR X —
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Supra note 6, para. 41.

1 1bid., paras. 42-45.

ORI A 44 BRI LA, LI R ST e RN HET .
International Criminal Court, The Prosecutor v. Omar Hassan Ahmad Al Bashir (Omar Al
Bashir), Request to All States Parties to the Rome Statute for the Arrest and Surrender of
Omar Al Bashir, 6 March 2009, ICC-02/05-01/09-7, available at http://www.legal-tools.
org/doc/24341e/; Supplementary Request to All States Parties to the Rome Statute for the
Arrest and Surrender of Omar Al Bashir, 21 July 2010, ICC-02/05-01/09-96, available at
http://www.legal-tools.org/doc/66e485/.

B 1cc, 2011, supra note 7, in fine.
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&3

4 1bid., para. 18.

5 1bid., para. 44.

16 1bid., para. 43.

7 Ibid., para. 46.

Cour Pénal Internationale, Le Procureur International Criminal Court, Le Procureur c.
Omar Hassan Ahmad Al Bashir, Décision rendue en application de I’article 87-7 du Statut
de Rome concernant le refus de la République du Tchad d’accéder aux demandes de
cooperation délivrées par la Cour concernant I’arrestation et la remise d’Omar Hassan
Ahmad Al Bashir, 13 December 2011, ICC-02/05-01/09-140, para. 13, available at
http://www. legal-tools.org/doc/c33d51/.
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20 T EENLAE R A SCE SRR EORX LA N 45T T 5835 Claus Kress and Kimberly
Prost, “Article 987, in Otto Triffterer (ed.), Commentary on the Rome Statute of the Inter-
national Criminal Court, C.H. Beck/Hart/Nomos, second edition, 2008, pp. 1601-1614;
DL K Claus KreB, “Commentary on the Decision on Immunity from Jurisdiction (Prosecu-
tor v. Taylor)”, in André Klip/Goéran Sluiter (eds.), Annotated Leading Cases of Interna-
tional Criminal Tribunals, Volume IX: The Special Court for Sierra Leone, Intersentia,
Antwerp-Oxford, 2006, p. 202.

2T A ERR S T AT AR RS2 %) Dapo Akande [197E FLEEELIAT M ) 1 3L AR 2R
URFES 05200 : Dapo Akande, 2004, supra note 5, pp. 423-424. 5¥idi 3 FEA ) ,
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2 See Akande, 2004, supra note 5, p. 656.

B 1998 4E (RIZ) BLELE 87 4k, ATIETH 2 () WLMAE RS T XA s
NNy RTHERA, W Kress and Prost, 2008, supra note 20, p. 1602, marginal note 1.
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% Ibid., p. 1602, marginal note 9.
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»  International Criminal Court, The Prosecutor v. Omar Hassan Ahmad Al Bashir, Decision

Pursuant to Article 87(7) of the Rome Statute on the Failure by the Republic of Malawi to
Comply with the Cooperation Requests Issued by the Court with Respect to the Arrest and
Surrender of Omar Hassan Ahmad Al Bashir, 12 December 2011, ICC-02/05-01/09-139,
para. 11.
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321¢7, 2008, supra note 1, p. 242, para. 188.

3 Gionato Piero Buzzini, “Lights and Shadows of Immunities and Inviolability of State Offi-
cials in International Law: Some Comments on the Djibouti v. France Case”, in Leiden
Journal of International Law, 2009, vol. 22, p. 463, drawing on Natalino Ronzitti,
“L’immunita funzionale degli organi stranieri dalla giurisdizione penale: Il caso Calipari”,
in Rivista di diritto internatzionale, vol. XCI, 2008, p. 1039.

3 International Court of Justice, Jurisdictional Immunities of the State (Germany v. Italy:

Greece Intervening), Judgment, 3 February 2012, para. 91, available at http://www.legal-

tools.org/doc/674187/; I T-TH AR 7> v [l By bR O 1M 5 53X — A ey R 1) e B i

THGE TS, WL Helmut Kreicker, “Die Entscheidung des Internationalen

Grichtshofs zur Staatenimmunitit - Auswirkungen auf das (Vélker-)Strafrecht?”, in

Zeitschrift fiir Internationale Strafrechtsdogmatik, 2012, vol. 7, p. 116.

BOEARSC, BARK X R AR SIS AT A SCHATIR S, [ B ik
Bede iR AErp i 73X A& 1C, 2002, supra note 1, pp. 20-21, para. 51.

361CJ, 2008, supra note 1, pp. 240-244, paras. 181-197.
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37 o< E 9Lk 11+, W, Harold Hongju Koh, “Foreign Official Immunity After Sa-
mantar: A United States Government Perspective”, in Vanderbilt Journal of Transnational
Law, 2011, vol. 44, pp. 1153-1154; SC AN “ AR AT AT 2 AR I8
UL Roman Anatolevich Kolodkin, Preliminary report on immunity of State officials from
foreign criminal jurisdiction, 29 May 2008, A/CN.4/601, paras. 78—83.

38 Kolodkin, ibid., para. 94.
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Summers, “Diplomatic Immunity Ratione Personae: Did the International Court of Justice
Create a New Customary Rule in Congo v. Belgium?”, in Michigan State Journal of Inter-
national Law, 2007-2008, vol. 16, p. 459.
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Immunities”, in Antonio Cassese, Paola Gaeta and John R.W.D. Jones (eds.), The Rome
Statute of the International Criminal Court: A Commentary, Oxford University Press, Ox-
ford, 2002, p. 991; Gaeta, 2009, supra note 5, p. 328.

FICHL Publication Series No. 15 (2012) — page 210



Pl T ik e B 27 B L) AR 4 24 [ 7 [ B i P AR

AN ERA R GEBE A HRSR I E 50 @A A2 A BLAEFL AL B
“H=T GRZIEIOATORE BRI OL, BE AL T AN R AR GARE [
KAERE SO St b “ =" g2y H i E KA 2 W, R R
RS E AR B, Y

PR —FPNEOL,  CHZD) 55 98 4% 1 P IZ I ERbE ke “%
Ry AWFAELLRZTE SN, BUVHIER “5 =" S RERZ T (M
29) 9 27 F5 2 ANt 22T TR YOI UE A
e R AL 1E 2 1) (O F S HARIXRE B 7S iR R S R i .
W2 TIXFEMRE, (R 36 27 4558 2 3R le v] BLIn) J5UA 32 [
B b R o DR K 2 240 L ) P BRI A 4, (HE CRRZT) 56 98 455 1
A THEESRIE e AE ) A DL 48 1) g — 4l 249 [ At Al B A IR Sk 2
Rl 20T BIIX 4 2 B TR S R . IRBEBCA TR 1 RS
CLFR B DR A8 [ s TR <0k ot 0 2 P IR 28 1 o — e S AN R VR e B, JE L
e AR I U OB AN, XA R . S,
IR MIX L[ AT 2T o IR R 7 1 2 BN TR B AS A R B3 i
R rh i AN AR BERS o IXRRAT, QRO T R IVE A B A e
NITHEGRLI 2 B OC R, A CRAT) 25 27 430 2 i AEARCRE S
FRESEBRIEM . YR CIZ) 2SRRI HAR,  GRLD) 28
27 4 2 S EAR KRS B R LS PER . ARAE CIZY) ZIbATaRA
TR HAR,  CRRZ) 25 27 4655 2 3P BOT# i AR 20 e 2 40
AR BORREM =7 AR EAEN = MRR, I RIX— 4K
K. ®

TR KB “5 =7 AR EAN RS I R OUAN ] T, DA G2
5527 45 2 AP IR R EAA R O M. I, )

41 Akande, 2004, supra note 5, p. 423; Kress and Prost, 2008, supra note 20, p. 1606, mar-
ginal note 9.

2 KM, W Kreicker, 2007, supra note 4, p. 1391.
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342.

FICHL Publication Series No. 15 (2012) — page 213



Pl X RS [ B Rk

XHHRAT DA R SUE RN, 1y FLkBe 1) 1 B4R R] RESR Hh 78 95 (R0 28 e 2
N
AR T, IRBEVE H S 35 1) g 2 15 & T BOUMHE G B s Ja 1
VRA AN H E B ERIER ™ KERE B I3 S R R AR B il Kk
kB AR E R, UKL M = MR RET b i — 2R
FHHREIL, FEOARIXRE . S, e LR B AR R
A, EREARAE CRLD) 5 98 4550 14K, TRBerEimRAA 402 [ i
TR ATEXA i ON BV BRSE N 2R, IR 95 O S i s e 3K 25K
SRz BT o SO T B 5RO 2 i T AR I A CRRZT) 2R 27 4%
5 2 EKIMRRE . M (S R E) BLEAT R, AR
AR 4 2 B BT 2RABL T L G 20 1 VR HDIR DU IR, 63X — 4k 1 AR R 3
)EHO 50

B, TR RO B R A KR, DARORT 2 2 [ ) 82 H i
AR AT A /R KRR L TR e o, £E 2009 4F 3 A 4 HIGEOEH, T
BT BERS 7 H Y T PR R A S 1) AL WD RE R IE AR . (RARH AN RE,
IYBERT T — R PR AIAN 8 35 (15 ZOR 188 F W AL
2. U BRI R AR Bl Ah i« ST Rg R

47 Helmut Kreicker, “Der Prisident des Sudan vor dem Internationalen Strafgerichtshof — ein

VerstoB gegen das Volkerrecht? Uberlegungen zur vélkerrechtlichen Immunitét von
Staatsoberhduptern anldsslich des Haftbefehlsantrages gegen Omar al-Bashir”, in Humani-
tires Volkerrecht — Informationsschriften, 2008, vol. 21, pp. 161-162.

Gaeta, 2009, supra note 5, p. 329.
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Special Court for Sierra Leone, Prosecutor v. Charles Ghankay Taylor, Decision on Im-
munity from Jurisdiction, 31 May 2004, SCSL-2003-01-I, para. 52.
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