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PUBLICATION SERIES PREFACE

The Torkel Opsahl Academic EPublisher is pleased to publish The Law of
the Future and the Future of Law in this Publication Series. The book
brings together a variety of perspectives and starts a process of reflection
in a manner that resonates well with our open access publication policy.
Broadening the discourse communities on questions of international law
and policy and the internationalisation of law is becoming increasingly
important.

The Forum for International Criminal and Humanitarian Law start-
ed the Torkel Opsahl Academic EPublisher and this Publication Series.
The Forum is a department of the Centre for International Law Research
and Policy, whose focus is not limited to international criminal and hu-
manitarian law and transitional justice. The publication of this anthology
signals a will to address a wider range of international law issues.

As with earlier volumes in the Publication Series, this book can be
freely read, printed or downloaded from www.fichl.org/toaep. It can also
be purchased through online distributors such as www.amazon.co.uk as a
regular printed book. Firmly committed to open access, neither the Torkel
Opsahl Academic EPublisher nor the Hague Institute for the International-
isation of Law charges for this anthology.

Morten Bergsmo
Publication Series Co-Editor

Alf Butenschgn Skre
Senior Editorial Assistant


http://www.fichl.org/toaep




THE LAW OF THE FUTURE
JOINT ACTION PROGRAMME

In 2010, the Hague Institute for the Internationalisation of Law (HiiL)
embarked on a unique forward-looking exercise in the field of law: the
Law of the Future Joint Action Programme. Taking the question ‘how
will law evolve in the next twenty years?’ as the focal point, the Joint
Action Programme is designed as a long-term process of broad
consultation and exchange of views, comprised of various elements,
including academic research, scenario-planning and meetings where a
range of stakeholders are brought together.

At an early stage, we invited key thinkers from around the globe to
contribute what we described as ‘think pieces’ — short, essay-like,
contributions designed for a knowledgeable but not specialised audience.
When disbursing these invitations, the primary purpose we had in mind
was to collect input for the scenario-work we carry out in the context of
the same initiative, which will lead to the Law Scenarios to 2030." Given
the insights provided by the ‘think pieces’, we expanded the project to
disseminate the products of these pieces in an edited volume, which now
lies before you.

At the same time, the think pieces have indeed served as a basis for
drafting the Law Scenarios to 2030. Scenario thinking is a common
strategy tool in business and academic disciplines such as economy and
security studies, but quite uncommon in the field of law. By using
scenarios on the future of law, politicians, corporate executives and
societal leaders can judge how they can best respond to (legal) challenges
posed by global developments. The Law Scenarios to 2030 have been
refined during a series of Scenario Building Workshops and Feedback
Sessions through which a large variety of stakeholders have been
consulted. The process will reach a culmination point during the Law of
the Future Conference, taking place in The Hague on 23 and 24 June
2011. At this conference, the Law Scenarios to 2030 will be further
discussed and developed.

' Follow www.lawofthefuture.org for updates.


http://www.lawofthefuture.org/

The Law of the Future Joint Action Programme is a longer term
process. After the Conference we will go back to the drawing board to
improve the Law Scenarios to 2030, and revisions of the scenarios are
planned every few years. In addition, ways to monitor which scenarios are
unfolding will be developed. We will continue to join creative thinkers
from academia and practice to reflect on alternative futures for law and
legal systems. Therefore, this book is only a first edition. A second edition
will be complemented with think pieces on legal issues not covered in this
edition and with views from an even broader variety of experts.

The editors would like to thank Dessy Velikova and Matthew
Simon and the interns at HiiL, Mellatra Tamrat, Lilly Brenna, and Shanu
Teysing, for their help in the demanding process of preparing this book
for publication in a rather short time. Special thanks go to Alexander
Orona for his great support during the last editorial phase. His dedication,
professionalism, hard work and guidance of the team of interns have been
crucial to the successful completion of the book.

The Hague, April 2011

Sam Muller
Stavros Zouridis
Morly Frishman

Laura Kistemaker
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Introduction

Sam Muller, Stavros Zouridis, Morly Frishman
and Laura Kistemaker”

According to an old saying (which was recalled by one of the authors in
this book), “predictions are always difficult, especially when they concern
the future”.! This truism can hardly be contested but the scope of the
challenge may prove even greater when we take into account the
particular aspect of the future at which this volume looks: that of law. For
lawyers (as reminded by yet another of the authors herein) “are bad at
predicting the future; they have enough work on their hands with the
present”> Moreover, law, as a discipline and practice generally
considered reactive to social conditions, is particularly problematic, for if
law is — as Mark Osiel has noted® — a dependent variable in the calculus of
society, then predicting its future requires first predicting the conditions of
our world as a whole.

Sam Muller is Director of the Hague Institute for the Internationalisation of Law
(HiiL).

Stavros Zouridis is connected to Tilburg Law School as Professor of Public Admin-
istration.

Morly Frishman is Research and Programme Officer at HiilL.

Laura Kistemaker is External Relations Officer at HiilL.

Jan Klabbers, “The Idea(s) of International Law”, in Sam Muller, Stavros Zouridis,
Morly Frishman and Laura Kistemaker (eds.), The Law of the Future and the Future
of Law, Torkel Opsahl Academic Epublisher, 2011. Klabbers attributes this saying to
“a famous futurist”. Funnily enough, this phrase has been attributed to more than 20
different people, without counting non-specific attributions such as “a famous basket-
ball coach”, “a famous philosopher” or a “wise Chinese sage”. See
http://www.larry.denenberg .com/predictions.html.

See Ralf Michaels, “Global Problems in Domestic Courts”, in Sam Muller, Stavros
Zouridis, Morly Frishman and Laura Kistemaker (eds.), The Law of the Future and
the Future of Law, Torkel Opsahl Academic Epublisher, 2011.

See Mark Osiel, “After International Law: Non-Juridical Responses to Mass Atroci-
ty”, in Sam Muller, Stavros Zouridis, Morly Frishman and Laura Kistemaker (eds.),
The Law of the Future and the Future of Law, Torkel Opsahl Academic Epublisher,
2011.
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The Law of the Future and the Future of Law

Against this background, it may be wise to clarify, at the outset, the
objectives of the book and where the limits of this ambitious endeavour
are drawn. As explained in the Preface, the book forms part of a broader
initiative to encourage prospective thinking in the legal sphere. The basic
premise of this initiative is quite straight forward: while prospective
thinking in the realm of law is not quite common, we consider such
thinking to be not only desirable but in fact necessary. Such an approach
is required in order to ensure that legal systems and institutions will not
constantly lag behind the ever accelerating pace of change and that law, as
means for change but also for protection, will not become obsolete.
Contemporary law and legal institutions are apt to undergo significant
changes as our world transforms. The book thus aims to explore a range
of challenges that law and legal systems are facing today and some of the
challenges that lie ahead and to examine to what extent the present
institutional design and the global legal universe — if such a thing exists —
are apt to successfully cope with such challenges and problems.

This is already a tall order to face and what the book does not
purport to do is to present a comprehensive set of predictions, the validity
of which could later be tested as a matter of whether or not the future has
unfolded in line with such assessments. The editors of this book,
unfortunately, do not posses a time machine with which one can travel to
the future (and to the best of our knowledge, nor do any of the authors
who contributed to this book). Indeed, we have no pretention to predict
the future in the manner of a fortune teller. Rather, the intent is to discuss
critically the possibilities we can see today and what these trends suggest
about our collective future. Therefore, the value of this book is in
presenting visionary, innovative and at times bold observations and
insights that attempt to look at the law of the future and the future of law;
thus initiating further discussion on how to prepare for the future or, better
yet, what do we need to do now to reach a desirable future. Unless one
opts for an entirely deterministic perspective, the future, of course, is not
merely something to look at, rather, something to shape. The decisions we
make now will direct our collective future.

Thus, understanding the possibilities of the law of the future is
relevant and important. It is relevant because the projected
transnationalisation and internationalisation of law will affect an ever-
widening sphere of subjects. It is important because the new processes of
rule-making, adjudication and enforcement entailed in such changes are

FICHL Publication Series No. 11 (2011) — page 2



Introduction

likely to dramatically alter many traditional relationships between actors
and orders in our legal universe.

The authors who contributed to this book were all presented with an
identical set of questions, as follows:

What do you see as the most significant challenges for the
development of the law? What developments are we likely to
see in the coming two to three decades? What do those
developments mean for national legal systems in the
international legal order as a whole?

Unsurprisingly, the answers to this question differ from author to
author, and not merely in the sense that each responded within the context
of a particular specialisation. Differences are also seen in the sense that
authors related their think pieces to different aspects of the law of the
future and the problems of the present (from impunity in the commission
of international crimes, to the future of positive legal theory in academic
discussion, to the role of megacities as international actors, to name just a
few examples, reflecting the great variety of issues addressed herein).
Furthermore, authors took different approaches in terms of how their think
pieces are formed. Some suffice with pointing out certain present and
future challenges. Others highlight areas and contexts where it can be
seen that law has so far failed to adequately respond to societal needs. Yet
others attempt to think about specific problems that may not even be fully
acknowledged by many, as of yet. Some authors focus on the content of
various fields of law, while others take a more holistic look at the impact
of developments on legal systems and on how they interact.

The outcome is thus an eclectic book featuring a plurality of
perspectives and approaches; its inherent strength is the diversity of each
author’s unique perspective, as well as the complex mosaic that is the
result of juxtaposing these perspectives. The book thus provides a
particularly rich compilation of insights, observations, points of critique
and suggestions for improvement, the common thread being the authors’
willingness to think critically about the possibilities of their field, at least
as far as the appropriateness of law and legal systems is concerned.

Substantially, there is another common thread that connects (in one
way or another) virtually all the think pieces: globalisation and the
internationalisation of law. Conceptually, both ‘globalisation’ and ‘law’
are the kind of elusive terms that seem to evade a precise definition (as is
the ‘internationalisation of law’, a concept which relates to the impact of
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globalisation on law). The meaning of globalisation is subject to much
theoretical and academic debate. Undoubtedly, it is a complex
phenomenon of multiple dimensions. Many attempts to define it have
been made by scholars from a range of disciplines, but no single
definition can be found that neatly captures the great scope and
complexity of globalisation as a matter of a consensus understanding.
Literature about globalisation fills entire shelves in many libraries across
the globe as well as thousands of web pages (the Internet itself being a
global platform, of course).

Irrespective of globalisation, legal theoreticians have long
attempted to define what ‘law’ is and yet a single, clear definition is not
quite available. The deeper one goes into it the more difficult it may
become to understand exactly what law is. The definition of law also
depends on competing perceptions as to what the role of law is (or should
be) and what objectives law is serving (or should serve). Moreover, law
may be seen as one academic and professional discipline, but it may be
very difficult to find a uniform definition of law’s essence, role and
purpose cutting across the various fields of law (criminal law,
constitutional law, administrative law, private law, commercial law, etc.)
and kinds of law (municipal law, national law, international law and so
forth).

The legal aspects of globalisation, the role of law in this process
and the consequences for legal systems are relatively under-researched,
compared, for example, to the economic, political, social and cultural
aspects of globalisation. A wuseful concept in this respect is the
‘internationalisation of law’, denoting the process of the accommodation
by a legal system of elements of other legal systems. This process can be
observed at the national level, as well as at the international, regional and
global levels. The internationalisation of law is driven by vertical and
horizontal processes. Vertical processes consist of top-down and bottom-
up pressures on legal systems, and this is particularly applicable in respect
of national legal systems. Horizontal processes involve transnational
interactions between individuals, states and organisations. While recent
years have shown an increasing interest in globalisation and law and in
the internationalisation of law, quite clearly there is still a long way to go.
Meanwhile, new challenges in this respect keep appearing.

In any event, it is hardly surprising that, in a book about the law of
the future and the future of law, the phenomena of globalisation and the
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internationalisation of law will feature so prominently. Quite simply, so
many of the problems and challenges of today and tomorrow are (directly
or indirectly) an outcome of globalisation, or are otherwise related to it.
The conditions of economic and social interaction generate problems and
challenges at the local level. Importantly, however, an increasing number
of problems and challenges are not only the result of globalisation, they
are global problems. In his think piece, Ralf Michaels* provides a basic
yet very helpful typology of global problems, by distinguishing between
three types: problems that are global by nature (e.g., climate change);
problems that are global by design (i.e., the global character of the
problem is a consequence of design, as is the case with legal issues
pertaining to the globally accessible Internet); and problems that are
global by definition (i.e., because that is how we choose to frame them,
e.g., crimes against humanity). Though the book’s structure does not
explicitly build upon such a typology, readers may be well advised to
keep it in mind. The important point is that global problems, as such, are
generally not the kind of problems that national legal systems and laws
were designed to deal with. The myriad international organisations that
were set up in the twentieth century reflect an attempt to compensate for
that structural problem by globally dealing with global problems. For a
variety of reasons, however, few would disagree that the international
system in its present form suffers from a range of imperfections that
frustrate its capability to successfully deal with the challenge.

In the present era, the conditions of isolation under which human
cultures and societies operated for many centuries no longer exist.
Spurred by growth in human technologies which enable rapid
communication and transportation, our geographical remoteness has given
way to complex inter-societal exchanges, the final fruits of which remain
unknown. Never in the history of our species have we shared as much as
we do now, and for that reason, the future which we create today is not
the future of a particular political community, but in fact the future of all.

In terms of the organisation of this book, we divided the volume
into two ‘parts’. Part I, entitled ‘The Law of the Future’, contains
contributions that in our view deal primarily with factors relating to how
law, as well as legal systems and institutions, will or should look in the
future. Part Il, entitled ‘The Future of Law’, features contributions on

4 Michaels, 2011, see supra note 2.
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issues that relate to factors pertaining to how law will evolve and what
future role it will have. This is a rough distinction made for convenience
only, and a decision taken by the editors. Each of the book’s two parts
contains several sections, organised around different themes. It should be
noted that individual contributions are of a variable nature, such that
many could be placed within either part and in different sections.
However, the overall division arises from considering each piece as a
whole.

Part | contains three sections: Globalisation, the International
System, International Law and a Global Constitutional Framework:
Towards a New Global New Deal? (Section 1); Changing State
Institutions (Section 2); and: Private Actors, International Commerce and
Private Legal Regimes (Section 3). Part Il contains four sections: Law and
its Evolution — Theoretical Perspectives (Section 4); Divergence and
Convergence of Legal Systems (Section 5); New Legal Challenges Posed
by Technological Development (Section 6); and: The Emerging
International Criminal Justice System (Section 7).

We have opted for a thematic structure, rather than, for example, a
more traditional division in accordance with the field of doctrinal law. We
believe such a thematic division offers a more interesting read, as it is
better suited to help exploring issues ‘out of the box’, thereby promoting
critical thinking about the inter-linkages of different areas of law with
each other and with society as a whole. Readers are invited to explore for
themselves such connections and synergies and we most certainly invite
feedback, which will be taken into account for the purpose of future
editions of this book. The remainder of this Introduction provides readers
with a roadmap as to what can be found in each of these sections.

1. PartI: The Law of the Future

1.1. Globalisation, the International System, International Law and a
Global Constitutional Framework: Towards a New Global New
Deal?

The first section of the book concerns the ‘big questions’: those problems
and dilemmas that result from or go hand in hand with the process of
globalisation and relate primarily to the international system of law and
governance. Whereas Section 2 contains think pieces that discuss how
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different state institutions are changing as a result of globalisation, this
section deals with the design of the international system and international
institutions, rather than national law and national institutions. Legal
pluralism, a multi-polar world and multi-level governance are key
concepts here.

Within this section, a great deal of attention is paid to international
law. Somewhat paradoxically, international law is the object of (at least)
two sorts of ‘attacks’. On the one hand, it is accused of being an immature
or incomplete form of law: the argument that it is not even ‘really law’ is
well-known and is echoed here as well, for example in David Koepsell’s
chapter, stating that “one might well argue that there is no such thing as
international law ... yet”.> On the other hand, it is criticised for being
based on old, perhaps outdated, concepts, and on a power balance that no
longer exists, a fact that prevents it from offering a meaningful,
appropriate and adequate response to the challenges of globalisation (for
an argument roughly built along these lines, see for instance Jan
Klabbers’ chapter in this section of the book, further described below).
Yet other authors point out new directions that international law has
started taking and how it is expected to continue to develop in coming
decades (see, e.g., André Nollkaemper’s think piece on new models of
international rule of law and Joost Pauwelyn’s chapter on the rise of
informal international law-making).

While we do not know what course globalisation will take in the
future, it seems highly unlikely that it will disappear altogether. This
assessment is shared, explicitly or implicitly, by the vast majority of the
contributors to this volume, and certainly those that appear in this section.
They also seem to share the conviction that law and legal systems and
institutions have so far proved capable of dealing with global problems
and challenges only to a very limited extent. What is even worse,
globalisation has drawbacks and the role of (international) law in this
respect may have not always been positive, a fact on which many authors
expound. Before we present these explicit and normative points of
critique, perhaps the most appropriate starting point for this book is with
the call for a ‘Global New Deal’.

*  David Koepsell, “International Law and Legal Positivism”, in Sam Muller, Stavros

Zouridis, Morly Frishman and Laura Kistemaker (eds.), The Law of the Future and
the Future of Law, Torkel Opsahl Academic Epublisher, 2011.
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Randall Peerenboom departs from the statement that now is an
opportune time to reflect on the law of the future. Several factors come
together to justify that, including the continuing sagas in Irag and
Afghanistan, the demise of the Washington Consensus, the global
financial crisis, the decline of Neo Liberalism and the rise of the BRICs.
According to Peerenboom, we are undergoing a major shift in the global
economic order, which will undeniably have consequences for the
geopolitical balance of power and for the international legal order. The
new multi-polar world in the making is marked by diversity and legal
plurality. Western economic, cultural and political hegemony will have to
give way to other influences. At the same time, more and more problems
are global problems, and these will necessitate close collaboration to
resolve. All this means that the new world order will require redistribution
of power, in the sense of adapting the way existing international
institutions and organisations are formed, how they operate, and how they
are created. The limits of the self-proclaimed universalism of the
Western-conceptualised international law will be further exposed. Beyond
such institutional changes, Peerenboom calls for a change of tone and
approach, suggesting that diversity and plurality will be taken seriously,
rather than merely being paid hortatory lip service. Peerenboom also
suggests that the way forward may be inspired by the traditional
Confucian approach, emphasising harmony among diverging views and
interest, rather than identity. The ASEAN Way, as a modern reflection of
this traditional approach, may become ever more important and useful,
characterised by tolerance and informality. Formal law-based institutions
and mechanisms for conflict resolution will not disappear and may remain
the most appropriate avenue for resolving some issues, but the
international stage will feature more and more informal mechanisms,
international mediations, negotiations and compromise, which de-
emphasise formal international law and judicial institutions. Peerenboom
does not disregard the potential for (armed) conflict that changes in the
global balance may entail, but he is nonetheless optimistic that this is not
inevitable, due to various characteristics of our era, including the great
extent of inter-dependence. To ensure a relatively smooth transition, a
Global New Deal is urgently needed, providing for a more equitable
sharing of global resources and responsibilities.

To better appreciate the proposition of a Global New Deal, we may
look at the think pieces by Thomas Pogge and by Jan Klabbers, both of
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which offer sharp and explicit critique regarding what has gone wrong
with globalisation. Furthermore, they take a normative stance against the
role (international) law has played in this process. In doing so, they also
sketch the future that we may wish to avert.

Amongst all the contributions included in this book, the think piece
by Thomas Pogge provides the most outspoken criticism of globalisation.
His starting point is that globalisation — which in the domain of law leads
to the emergence of complex bodies of supranational law that constrain
and shape national legal systems — will certainly continue into the coming
decades. The problem he points out is that supranational rules, which
increase in number and scope together with the spread of globalisation,
are subject to much less democratic control compared to national rule-
making and are far more susceptible to regulatory caption by a minority
of powerful actors. The essence of the problem is that the Achilles heel of
every competitive system, so he argues, is that there is always an
incentive for those who are able to influence rule-making to manipulate
the rules in their favour. Globalisation, however, makes the problems and
the dangers much worse: if a coterie of elite individuals enjoy a
favourable position of influence in domestic systems, globalisation
enhances their position as the ability to influence rule-making at the
international or supranational level requires such vast resources that only
a few possess. Furthermore, in the global context, the temptation to
corrupt the rules is enormous, since so much is at stake. Moreover,
whereas in other contexts the tendency of powerful players to manipulate
the rules in their favour as much as they can may be mitigated through
certain shared morality and values, on the global plane it is very difficult
to argue that such a strong commitment to morality and shared values
exists. Thus, Pogge argues, law as moulded by powerful global actors has
led (and will continue to lead) to polarisation between the rich and the
poor, both between states and within states. How can this spiral effect be
avoided? The little room that Pogge leaves for optimism relates to his
argument that manipulative behaviour of powerful actors, in the long run,
will lead to an incoherent system that would be highly vulnerable to crises
and, as such, will be detrimental also to these actors themselves.
Accordingly, once they realise that this is the risk they are running, they
might be more willing to accept a systemic solution that reduces lobbying
opportunities and thus ensures fairer competition.
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Jan Klabbers seems to agree with much of this critique. His
explicit concern however is with the intellectual apparatus of international
law, nowadays still based on roughly the same conceptions from the late
nineteenth century that were used as its foundations, and are not likely to
drastically change anytime soon. Like Pogge, Klabbers is of the
conviction that “to the extent that international law covers the global
economy, it does so in support of the major players rather than the poor
and dispossessed”. But what Klabbers is emphasising is that much of the
problem relates to the fact that many issues related to the global economy
have been cast aside by international law. Thus, while international trade
law and investment protection law have become highly developed in
recent years (protecting, needless to say, the interests of investors and
businesses), topics like development, taxation, migration, competition,
labour rights and, finally, economic, social and cultural rights, have either
been wholly ignored by the discipline of international law, or have been
comparatively marginalised. Thus, on the whole, international law has
been facilitating rather than regulating global capitalism, in many cases
allowing for, if not actually stimulating, a race to the bottom. Another
great source of concern for Klabbers is the further instrumentalisation and
even commodification of international law which, he assesses, is bound to
continue in the foreseeable future. This problem relates to Klabber’s well
known critique of soft law and its increasing popularity among policy-
makers and some international lawyers. Arguing that there is a possibility
to undertake commitments which nevertheless stop short of being legally
binding only helps, according to Klabbers, to turn the law into just one
element among other possibilities, to be utilised if and only if convenient
for those in positions of power, thus leading to erosion in the power of
law itself. If we were to save the future of international law as a
discipline, several things need to happen. In the first place, the very fact
that international law, even if it largely remains an inter-state system,
impacts the lives of individuals makes it important. The negative role of
international law in leading to unequal development and distribution of
wealth must be acknowledged. And then, topics that were left largely
untouched by international law can be brought into the discipline, even if
this will come at the expense of uniformity: “the best way to combat
fragmentation may be not so much the desperate search for uniformity,
but rather to ensure that all aspects of life are part of the same broader
fabric — only in this way can the fabric itself survive”.
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The question of uniformity and fragmentation in international law is
the point of departure in André Nollkaemper’s think piece. While also
addressing the future of international law as a discipline, his approach and
focus, however, are quite different from those of Klabbers, and seem
more optimistic. Nollkaemper views the cracks in the unitary system of
international law through the prism of the rule of law quality of
international law. From this perspective, he identifies two models of
international rule of law that will exist side by side. In the first model, the
international rule of law will remain confined to the international level.
Here progress can be expected to be slow, and to vary between regimes.
In the second model, on the other hand, the international rule of law
mingles with the domestic rule of law. The prime example here is
international human rights law as well as several other specialised
functional regimes. Interestingly, whereas Klabbers doubts the usefulness
of the increasingly popular accountability mechanisms in such contexts
(asking whether they are not leading us to an ‘audit society’ where trusts
ends up being eroded) and is particularly suspicious towards compliance
regimes (seeing them as eroding the power of law, since breaches of
obligations are no longer perceived as such, rather as ‘compliance
problems’), for Nollkaemper these developments signify a step forward
towards strengthening the rule of law quality of international law. In any
event, Nollkaemper predicts that the development of this second model
will be uneven across the world, as it depends on varying degrees of
national legal empowerment. Moreover, it is not a blessing without a risk.
In fact it creates fundamental dilemmas, since the very international law
that seeks to impose itself on the national legal order remains rooted in the
international legal order, with its relatively limited rule of law quality.
Therefore, the two futures for the international rule of law are intrinsically
connected: the international rule of law will be able to strengthen the
national rule of law (see next paragraph, below), and it will benefit from
the superiority of domestic enforcement mechanisms, to the extent that
the rule of law at the international level will be strengthened.

Rule of law is the main concern of the think piece by Stavros
Zouridis. He departs from the statement that during the past decades, the
rule of law as a legal concept has spread all over the world, but this
statement is followed by highlighting the shortcomings of our
understanding of the rule of law and the ability to measure it. Most
importantly, Zouridis calls attention to the durable gap between the rule of
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law ‘on paper’ (as reflected in many declarations, constitutions and legal
infrastructures) and the rule of law in practice. “Has the rule of law really
become a cornerstone of everyday government practices?” he asks, and
the answer he provides is that the indications thus far do not justify a
jubilant mood. While in-depth research in traditional rule of law countries
demonstrates serious discrepancies between the law on the books and the
everyday realities within public authorities, countries where the rule of
law is a relatively new focus have an even longer way to go. As part of his
assessment of the current situation, Zouridis also touches upon the darker
side of globalisation, although pointing to different problems than those
highlighted by the critics of globalisation mentioned above. While
globalisation is the process that allowed for the significant spread of the
rule of law in the last decades, globalisation also brought with it negative
phenomena such as transnational organised crime, illicit trade and
terrorism networks. These criminal activities may seriously undermine the
rule of law (especially when they involve large scale corruption on
various levels) but, importantly, fighting them within the confines of the
rule of law is also a serious challenge. Failing to meet this challenge will
result in further undermining the rule of law. Zouridis suggests that the
key for the success of the rule of law is its perceived legitimacy, and in
turn the rule of law will only be perceived as legitimate if it proves to be
effective in coping with real social problems.

Michel Rosenfeld undertakes in his think piece the daunting task of
exploring what kind of constitutional ordering would likely be both
workable and normatively attractive in a legal universe characterised as
increasingly layered and fragmented. For him, the most important two
trends that lead to such a legal realm are globalisation (adding as it does
layers of international, supranational and global legal regimes) and
privatisation (adding a transnational dimension and increasing
fragmentation). The most distinctive feature of nation-state constitution
ordering, the hierarchical ordering and overall unity, is inapt to describe
the complex multilayered and segmented legal universe nor will it be
possible in the foreseeable future to create such an order on a the global
realm which is ever more complex, diverse and legally pluralistic. These
regimes interact constantly and combine to structure the legal universe
into an aggregated multilevel edifice. Rosenfeld describes the fascinating,
rather complex and at times surprising dynamics of divergence and
convergence taking place in such a legal universe. On the one hand,
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divergences occur not only among levels but also within levels, as is the
case for example with proponents of ‘Asian values’ contesting the
Western conceptions of human rights (a point which reminds
Peerenboom’s sceptical remarks concerning the self-proclaimed
universalism of fundamental rights). This would seem to make the need
for increased convergence ever more crucial. On the other hand, in some
contexts we see that the loss of formal convergence can be compensated
for by new points of material convergence. Then again, Rosenfeld also
points out that, paradoxically, attempts to create (formal) convergence
sometimes, in fact, result in new (material) divergences (human rights
regime once again being a case in point). Rosenfeld suggests that,
contrary to constitutional frameworks at the national level, on the global
scale future harmony and legitimacy can perhaps best be achieved by de-
centralised and pluralistic constitutional ordering. While there is no single
prescription for such ordering, Rosenfeld points towards certain
possibilities and notes, in this context, a few specific constitutional tools.
One is federalism (transformed to ‘transnational federalism’) which can
achieve simultaneously both decoupling and unification. Another is the
principle of subsidiarity. Other suggested tools include devolution and
constitutionalising a right to secession.

The final piece in this section, by Joost Pauwelyn, focuses
attention on ‘informal international law-making’. The phenomenon he
denotes with this term is generally what others have sometimes referred to
as international network governance. Anne-Marie Slaughter famously
warned about certain dangers embodied in such activities insofar as they
are lacking transparency and are far removed from political
accountability. In this volume, this criticism is echoed by Klabbers, while
Rosenfeld also mentions intergovernmental networks, though in a much
more neutral fashion, simply as one of the many facts that make out our
complex legal universe. Pauwelyn investigates these activities more
thoroughly, in an attempt to see whether they indeed give rise to grave
concerns, as it is often assumed. The informality of these activities can
take the form of process informality, actor informality, output informality,
or any combination of the above. It is a phenomenon on the rise. Very few
formal multilateral treaties have been concluded in recent years, while
informal law-making is found in abundance, in many areas of life. In
presenting reasons for this, Pauwelyn states that some reasons are
perfectly benign and legitimate. For example, some of these activities can
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be attributed to the increasingly multi-polar and diverse world, with ‘new
powers’ preferring informal arrangements (a point that echoes the
approach of Peerenboom and possibly Rosenfeld as well). Other reasons
are more worrisome, and give rise to legitimate concerns regarding
accountability and even legality. Pauwelyn discusses how various forms
of accountability (towards external or internal stakeholders, at the
international or national level) can be of use, and he concludes that what
is needed is not more accountability, but better accountability (a point
which Klabbers would be likely to agree to).

1.2. Changing State Institutions

Section Two deals with changing state institutions, one of the key
uncertainties of the Law Scenarios to 2030. A number of aspects feature:
the role of constitutions, especially in the interplay between national and
international law; the role of democracy and accountability mechanisms;
the role of the state as provider of public goods; and the emergence of
new actors beside the state. It builds on the challenges elucidated in
Section 1, which looks at changes in international law — changes which, it
should come as no surprise, reflect on the state.

Tom Ginsburg argues that future developments in national
constitutions will be determined by the interaction of domestic and
transnational actors. Current trends — including the integration of
international human rights norms, constitutions’ increasingly lengthy and
statutory nature, and the import of provisions from similarly situated
nations — are likely to continue over the long-term. Constitutions are
likely to serve less as embodiments of a nation’s common aspirations and
highest norms than as deals between competing national and international
groups. Rapid social and technological change will also contribute to the
destabilisation of constitutions, and amendment procedures may become
more flexible in response to these pressures. Additionally, the frequency
of expansive judicial interpretation may increase in order to harmonise
constitutional law with new social realities generated by globalisation. In
general, constitutions and constitutional legal practice will be subject to
more external influences than in the past.

Philipp Kiiver looks at parliamentary accountability in the EU, but
his think piece can perhaps serve as an interesting case study on how one
can deal with accountability challenges that a globalising, supranationally
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developing international legal order presents. His point of departure is that
European governance defies classical notions of linear principal-agent
relations between legislature and executive or between Member States
and the EU. In his view the legislative process of the EU is relatively
straightforward, but the executive functions of the EU are spread over a
wide range of European and national actors, and hybrids and networks
between them. In addition, treaty reform and inter-institutional
agreements continue to add to both the scope and the complexity of EU
action. Lastly, he observes that national parliaments are more peripheral
in EU matters than they are on the domestic scene, while the European
Parliament is not neatly substituting their functions. He examines
parliamentary responses to this, including the development of other means
of oversight, like developing alternative or supplementary concepts or
mechanisms such as output legitimacy, transparency, and accountability
relations with multiple principals and forums of various, not necessarily
democratic, kinds. His conclusion is that the European Parliament will
probably continue to strengthen its clout, such as its growing influence in
the Commission, in standing up to the Council and in monitoring
European agencies, however without leading to any detectable reduction
of the democratic deficit. He also assumes that national parliamentary
behaviour in European scrutiny has reached a steady state — after
intensification of oversight in the 1990s this might be ‘as good as it gets’.
Actors other than national parliaments may be the most relevant actors for
change from now on. European institutions themselves (providing
stimulus for active engagement via, e.g., the subsidiarity early warning
system); upper rather than lower chambers of parliament; and
(constitutional) courts insisting on greater formalisation of parliamentary
oversight (as, e.g., the German Constitutional Court did in the Lisbon
ruling).

Global problems in domestic courts are the topic of Ralf Michaels’
think piece. He opens with the recognition that the challenge for law lies
is the fact that more and more problems are global, while our institutions
are not. He argues that coping with the increasing number of global
problems will require a paradigmatic change. Three kinds of global
problems are distinguished one from the other: problems that are global
by nature (e.g., climate change); problems that are global by design (i.e.,
the global character of the problem is a consequence of design, as is the
case with legal issues pertaining to the globally accessible Internet); and
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problems that are global by definition (i.e., because that is how we choose
to frame them, e.g., crimes against humanity). Domestic courts, even
though they were not designed to be able to cope with global problems,
have been forced to handle just such problems, and will continue to do so
in the foreseeable future where we lack a better alternative. This places
domestic courts in a difficult, and certainly challenging, position. When
dealing with global problems they are not occupying familiar legal
grounds. Moreover, there is a natural reluctance to what may be deemed
the unilateral exercise of extraterritorial jurisdiction, which explains,
according to Michaels, while domestic courts frequently present an
artificial analysis so as to deny that they are handling a global problem to
begin with, even when it is quite clear that that is exactly what they are
doing.® Interestingly, Michaels suggests that even if domestic courts are
not international or global in any constitutional sense (they form part of
national legal systems and they are constituted and operate under national
laws), as far as the scope of application is concerned, we must
acknowledge that domestic courts increasingly act as international courts.
Michael points to the increase in the use of comparative law by courts as
an indication of increasing global awareness on the part of judges, but
clarifies that more far reaching steps will be needed, including the
development of new doctrines that “detach the judicial task from the
furthering of domestic political interests”.

Based on an analysis of global challenges and responses to them,
Hans Corell looks at the role that domestic institutions can effectively
play in realising multilateral rules-based international society. He does so
by focussing on one issue: the need to develop a system in which the
quality and the consistence of the norms can be ascertained. The

On this point compare to Klabbers who points out that domestic courts have some-
times responded in a lukewarm fashion to calls for the greater involvement of domes-
tic courts in applying international law. Also compare to Nollkaemper, who argues
that the increasing involvement of domestic courts in areas that were traditionally out
of their reach can remedy a fundamental weakness in the international rule of law (the
absence of independent courts that can review the use and abuse of public power) and
also discusses the prospects of more and more states allowing their courts to distance
themselves from the political branches of the state and become effective agents of the
international legal order. Klabbers, 2011, supra note 1; and Andre Nollkaemper, “The
Bifurcation of International Law: Two Futures for the International Rule of Law”, in
Sam Muller, Stavros Zouridis, Morly Frishman and Laura Kistemaker (eds.), The Law
of the Future and the Future of Law, Torkel Opsahl Academic Epublisher, 2011.
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conclusions of the International Law Commission’s Study group on the
fragmentation of international law and the inevitability of clashes between
legal rules and principles are his point of departure. National laws can
easily conflict with international norms, especially in view of the fact that
the sources of those international norms are so diverse. He also addresses
the issues of norms that have become, in effect, obsolete and the need for
some kind of test for determining whether new laws or new international
instruments are really required. Article 38 of the Statute of the
International Court of Justice provides a hierarchy of sorts for rules at the
international level. The Vienna Convention on the Law of Treaties also
provides some guidance in this respect. The author sees this as an urgent
issue that must be addressed in the law of the future. A pragmatic solution
he suggests as a more immediate way forward is to give the legal advisers
of ministries of foreign affairs a role in dealing with some of these
concerns.

John Bell reflects on challenges for the public-private divide. The
basic issue he focuses on is that public law functions on the premise that
decisions of public interest are made and implemented at a national level
within the constraints of democratic decision-making and democratic
accountability to the domestic political community. In this, public law is
distinct from private law. The concern of the paper is that this is
increasingly not the case, and that a different paradigm is needed. In
particular, the use of transnational providers of public services poses
particular problems for the traditional conception of public law. It no
longer holds true that decisions about the public interest are and can be
taken simply in a nationally specific context, especially in the area of
public services. The role of the central state then becomes one of
regulation and purchase, and public service is an area where services are
designed and purchased, typically by contract by a public body, but they
may also operate by way of the free market, licensed and regulated by a
public body. The state-model he sees is of the ‘negotiator state’ — a State
which is less concerned with providing services (and thus employing
people to provide them on often advantageous terms) and more about
procuring the services from others, not necessarily within domestic
jurisdiction.

Jean-Bernard Auby looks at a rather new, emerging actor for the
future: big cities. It is predicted by some that almost two-thirds of the
world’s population will live in cities by 2030. His point of departure is the
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notion of ‘glocalisation’, the complex interplay between international and
local realities. He foresees that this interplay will be an important factor in
the law of the future. He discusses the position of cities and local realities
in the process of globalisation and some legal consequences of this
position that are already visible, from which he formulates some
hypotheses regarding its future influence on law, both institutionally and
normatively. Institutionally, big cities (in all their varieties) are becoming
actors on the international stage in their own right as part of global
networks — public and private — which work on specific issues.
Normatively, he sees challenges to democracy and rule of law.

Janne Nijman also looks at cities and the manner in which they
interact through non-governmental organisations and intergovernmental
organisations. She observes that many, if not most, of the challenges of
globalisation come to the fore in cities: environmental pollution, crime,
inequality, migration, cultural diversity, and unemployment, to name a
few. She distinguishes between the private city (its collective of private
economic interests) and the public city, the city governments who
increasingly act as global actors. In her think piece, she presents six
propositions on how the public city will affect international law. She sees
that direct links between cities and global institutions will intensify. This
is already very visible in the area of environmental law with NGOs, which
facilitate these links. Cities will also be implementers of international law
of their own accord, thus bypassing the state. Connected with this, she
also sees that the international law of the future will ‘de-formalise’; local
judges will simply apply it as persuasive authority and cities will become
part of international rule-making. They will be significant influencers of
international negotiations. Nijman even asks the question whether cities
will, in the future, acquire the status of an international legal person,
alongside that of states. With that, the state-centric system of today will
change and become more multifarious.

1.3. Private Actors, International Commerce and Private Legal
Regimes

Section Three changes the focus from the public government side to that
of private actors. Challenges that emerge in this field are the phenomenon
of the transnationalisation of commercial law, emerging accountability
mechanisms for transnationally operating market actors, and the
development of other trust building mechanisms besides law. Another
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aspect that is discussed in this section relates to the public-private divide
and the challenge of anchoring public goods in what has, to date, been
seen as essentially private, non-state, behaviour. Regulation in the
financial sector, where ‘private’ regulation is deemed to have been less
than successful, is discussed. In addition, the authors address the role of
corporate social responsibility and the possible alteration of company law
to accommodate new values.

Gralf-Peter Calliess outlines the challenges that national legal
systems face and are likely to face in the field of commercial law. He
singles out the transnationalisation of commercial law as a key
development for the law of the future. He observes that, if one thinks of
contract enforcement as a normative good produced on a market, the legal
needs of law consumers have shifted towards institutions that provide
legal certainty in cross-border situations. Meanwhile, the offer of national
legal systems remains focused on domestic commerce. Private
governance mechanisms such as soft law, alternative dispute resolution,
and private enforcement mechanisms are increasingly relevant. Using this
trend as a spring board, Calliess then points to a number of dilemmas
which this development raises and he does so in relation to four core
values that are embodied in the rule of law in the commercial field: access
to justice, equity, legal certainty, and the public good. In order to deal
with challenges which the transnationalisation of commercial law poses in
respect of these values, the policy options appear to be (i) to allow
privatisation to continue but to constitutionalise the values listed above
through self-regulation, or (ii) to bring the state back by modernising the
national legal system.

Jan Smits focuses on two interrelated trends, and does so from the
perspective of private law. The first is the replacement of law by other
types of trust building relationships in the global economy. If we assume
that national law is becoming less and less important and will not be
replaced by a similar type of law at an international level, this means that
(private) parties have to look for other types of trust-building. The second
trend is the increasing role of (private) parties in choosing their own law:
'legal tourism' has emerged over recent decades, and it is likely that this
trend will continue. The emergence of optional regimes is only one
important example of this. At the same time, states will have to be much
more precise about what they can still allow as a choice for a foreign or
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optional legal system. Both trends are likely to reshape the entire outlook
of law.

Deborah Hensler also looks at the transnationalisation of
commercial law and the construction of the private, transnational legal
order. She sees a trend of holding multi-national market actors to the
highest standards of accountability and affording injured populations
more generous compensation for losses in a wider variety of
circumstances. The adoption of procedures for collective litigation, class
actions, group litigation orders, and other forms of mass litigation in ever
increasing numbers and in more and more countries provides new
opportunities for building a transnational private order. There are,
however, challenges. Increased forum shopping and the subsequent rise in
the cost of litigation, divergent substantive law and an unwillingness of
domestic courts to harmonise can all lead to situations in which
multinational corporations craft class and mass procedures within
international arbitration that remove both outcomes and processes from
the public eye.

Thorsten Beck looks at cross-border banking and, in doing so,
raises interesting issues about the strengths and limits of international,
global supervisory mechanisms. Well-developed financial systems are
critical for economic development, and growth and banks constitute one
of the core segments of the financial system. Banks, however, are also at
the centre of boom-and-bust periods that many capitalist economies have
regularly experienced, most recently in 2008 and 2009. The susceptibility
to bank runs, interlinkages of banks through interbank market and
payment systems, and the critical role of banks in creating information
(and thus helping overcome market frictions), generate external costs
from bank failure, which have resulted in the banking system being one of
the most regulated sectors of the economy. The globalisation of the
financial system, illustrated by globalising markets and banks, has created
new opportunities and benefits, but also significant additional risks.
Regulating global banks at the national level undermines the benefits that
global banks can bring to economies by exacerbating their risks. Future
regulatory frameworks have to be matched to the challenges presented by
global banking. He argues that bank regulation is an area where more than
convergence, we need supra-national frameworks to harness global
banking markets for the benefits of host economies. This does not
necessarily require the construction of new supra-national institutions, but
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rather incentive-compatible frameworks that can be built around existing
institutions. Rather than seeing this as a debate about national
sovereignty, this debate should be framed as designing an optimal
regulatory framework to minimise losses from bank fragility while
maximizing the benefits of banking for everyone.

Tineke Lambooy asks whether legal systems support the emerging
requirements of corporate social responsibility (CSR). Does corporate
law, annual accounting law, environmental law, labour law, tort law, etc.
anchor and promote CSR? She defines the requirements of CSR as: (i)
adopting responsible corporate governance strategies; (ii) creating
transparency of corporate conduct and providing information with regard
to products; (iii) allowing participation of stakeholders in the decision-
making process; (iv) developing innovative business approaches towards
global issues, the resolution of which needs private actor support (e.g., to
address the ecological crises); (v) organising accountability, which
amongst other things translates into effectively addressing complaints and
not obstructing access to justice; and, if possible, (vi) employing
mediation to achieve endurable solutions for problems related to business
activities, in the design of which stakeholders participate. As a challenge
for the future, she reflects on designing a new governance approach with
regard to multinational corporations (MNCs). This approach covers both
values and procedural matters — a framework or constitution — for MNCs
that includes principles and more detailed guidelines for governing an
MNC and its economic activities — in a broad sense, i.e., so far as they, de
facto, can be considered within its sphere of influence.

Jan Eijsbouts also focuses on regulating CSR, and in particular the
law on and regulation of international corporate governance and CSR. He
approaches the issue from two angles: the substantive angle and the form
(regulatory) angle. Substantively, he deals with the alignment in the
global market of corporate control, the shareholder and the stakeholder
models. On the form angle he looks at the ways in which these normative
approaches are being shaped; hard law, soft law, self-regulation
(collective and individual) and uncodified (the societal expectations, to be
judged by the courts of public opinion). Key dilemmas he sees for the
future are: corporations as subjects of international law; an increasing
unequal playing field by more application of the extraterritorial effect of
parent company's law on foreign operations; multinational enterprise
liability; different national treatment of international soft law norms;
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different treatment of corporations in national criminal laws; and, finally,
how to ensure that investment protection in foreign jurisdictions, on the
one hand, and responsible business, on the other hand, are treated as two
sides of the same coin.

Levinus Timmerman, Matthijs de Jongh, and Alexander Schild
look at the phenomenon of social entrepreneurship. They see a rise of this
phenomenon, both at the national and at the international level, and look
at the significance of this development for company law. With
government budgets being cut and the rising costs of the welfare state, the
possibilities of social enterprises have gained attention. A ‘third way’,
between the government providing public goods and the private sector
catering for private needs emerges. Social enterprises are set up to create
external community benefits by exploiting an enterprise. These
enterprises face two key challenges, which are described as the ‘dual
purpose problem’: (i) attracting investors/capital, and (ii) at the same
time, keeping an eye on the public purpose for which the enterprise is
created. The private limited company solution is not always suited to deal
with this challenge. Sector regulation or permit conditions are other
methods mentioned. The authors suggest a number of possible solutions
to deal with the dual-purpose problem by making changes to the company
law of the future.

2. Part II: The Future of Law

2.1. Law and Its Evolution — Theoretical Perspectives

Reflecting on the law of the future goes along with reflecting on legal
thinking and legal theory. How should we understand law in the future?
What kind of concepts and theories can and should we use to
conceptualise the law of the future and the manner in which it will
evolve?

Peer Zumbansen argues that a perspective on the future of law
should take into account the political, social, and economic context of
law. According to him, “law’s extreme functionalisation is a necessary
and, as such, inevitable by-product of an increasingly differentiated,
complex and pluralist society”. But this is both “its promise and its
Achilles heel”. Because of functionalisation, law has been able to become
deeply embedded in society’s nervous system. However, it also made law
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vulnerable to the needs and pressures from society. Two strands of legal
theory compete for law’s future. On the one hand, the economic theorists
of law promote self-governing markets and law as a formal framework for
“otherwise autonomous market action”.” But at the same time politically
progressive theories connect the future of law with theories of
cosmopolitanism and global governance. The latter still cling to a global
and juridified welfare state. Zumbansen concludes that it does not suffice
to “sniff at the supposedly crude definition of law as the ‘formal’
counterpart to the otherwise ‘informal’ institution of market self-
regulation”. Legal theory will have to lay out its particular qualities and
criteria in making the distinction between formal and informal, between
law and non-law.

Jo Ritzen and Aalt-Willem Heringa also focus on the interplay
between law and its social, economic, and political contexts. Instead of
building trust and providing predictability, the explosion of legislation,
accelerated by the internationalisation of law, threatens social trust and
predictability. The exponential growth of legislation is caused by social
risk aversion in combination “with a political system which is bound to
over-compromise in order to gain political support”. A major challenge
for both international and national legislators therefore is to exercise
restraint with the creation of new legislation. Ritzen and Heringa propose
“to take a substantial minimum period before the adopted new legislation
is implemented or even made”.

Boundaries and distinctions are at the core of Hans Lindahl’s
approach to the future of law. He convincingly argues that although
cosmopolitanism and globalisation promise a single legal order without
boundaries, such an order cannot exist. Boundaries join by separating, and
therefore joining legal orders also implies separating legal orders. The
promise of an all-inclusive legal order is a theoretically false promise,
which hides the new boundaries that will evolve in an era of
postnationalism. Lindahl argues that pluralism in the ‘strong sense of the
term’ will be predominant. Pluralism will pose two major challenges to

" Several authors in this volume offer, in passing, very critical views regarding the

economic analysis of law. See for example the think pieces by Gordley and by Klab-
bers: James Gordley, “The Future of Private Law”, in Sam Muller, Stavros Zouridis,
Morly Frishman and Laura Kistemaker (eds.), The Law of the Future and the Future
of Law, Torkel Opsahl Academic Epublisher, 2011; and Klabbers, 2011, see supra
note 1.
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legal theory and legal practice. First, we have to address the issue of
making normative sense of freedom, justice, and security if we cannot
rely on a bounded community in which these concepts will be defined or
on a cosmopolitan and all-inclusive legal order. Second, we have to invent
institutional arrangements to foster boundary negotiations built upon the
recognition that we cannot separate legal orders anymore and the
impossibility of an all-inclusive and all-encompassing legal order.

Describing the law of the future assumes that law has a future at all.
James Gordley doubts that our understanding of the core doctrines of
private law will improve in the foreseeable future. At present, the basic
doctrines that concern matters such as property, tort, contract and unjust
enrichment are in disarray. In the nineteenth century, jurists founded these
doctrines on positivism, which sought answers through the exegesis of
authoritative texts, and conceptualism, which sought answers through the
definition of concepts such as contract or property. These doctrines were
thrown into disarray when, beginning in the late nineteenth century,
jurists successfully discredited these approaches without providing a
viable alternative. After over a century of failure, Gordley concludes, it is
hard to think that, in the foreseeable future, we will make sense of the
core doctrines of private law. The doctrines will not go away. But we will
be applying law that we do not understand.

Legal positivism is at the centre of David Koepsell’s think piece,
which examines it critically in the context of the evolution of international
law. Koepsell first provides an abridged history of legal theory, from the
philosophies of Hobbes, Locke and Rousseau, through the works of the
main legal positivists such as Bentham, Austin, Kelsen and Hart, to later
criticism, in particular by Rawls. He thus sketches the background against
which legal positivism emerged, the main claims of this doctrine and the
critique for which it is susceptible from any perspective that refuses to
dismiss the concept of justice in legal theory. All this, he does in order to
examine the consequences of viewing international law from a positivist
perspective and whether better alternatives exist. International law has
been formed largely in the era of legal positivism, which, according to
Koepsell, also appears to be the dominant paradigm in international law
today. Yet in his view “positivism must fail to give credence to
international law”. Keeping in mind the three prongs of positivism as
phrased by Austin, (law is the commands of the ultimate sovereign, the
sovereign is the one obeyed by the majority, and the sovereign’s
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commands must be backed by a threat of sanctions), it is very difficult to
explain the phenomena of international law, as it fails these tests.
Koepsell proceeds to present criticism that goes to the very core of
positivism itself and calls for a resurgence of natural law theory, which, in
its recognition that there is such a thing as ‘justice’, is “more promising
for the possibility of international law than the last 100 or so years of
legal positivism”.

Predicting the future from a modernist perspective usually implies
taking some form of linear projection as a point of departure. H. Patrick
Glenn argues that typical modernist predictions are arrow-like and
assume a clean slate. Instead of being a clean slate, the present is
grounded in existing laws and institutions. Based on a more realist view
on the future Glenn explores some “broad themes which may underlie
efforts at legal change and reform”. Among these are the evolving private
international law regime and the convergence of civil procedure in the
common law and civil law, but also corruption and the role of the legal
profession.

Any prospect of what the law of the future will look like requires a
theory on legal evolution. Marc Amstutz suggests a circular evolutionary
approach to legal change which “seeks to identify those generative
impulses within society which can make possible the emergence of a new
legal system”. In this approach the interplay of law and society
continuously moves between chaos and variation on the one hand and
order and self-organisation on the other. From the perspective of a
growing global society, we may expect that “in reaction to the heightened
relevance of cognitive expectations in global society, existing national
and supranational systems, on the one hand, and global norm clusters, on
the other, interpenetrate each other genetically”.

As Pierre Larouche argues, the future of law and the future of the
legal sciences are related. The key to assess their future can be found in
the connection of the factual and the normative. The main challenge for
law will be to avoid becoming ‘the sole repository of normativity in our
societies’. Citizens and companies have outsourced too much their norms
to law enacted by public authorities. Normativity should be brought back
to the private sphere of business and civil society. Legal science on the
other hand has to find ways to connect the analytical findings of social
sciences to normative statements about law. While social sciences
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encounter difficulties incorporating normativity, it is at least as difficult to
incorporate empirical evidence in legal science.

In his think piece Ewoud Hondius also advocates an
interdisciplinary approach to the future of law. According to him “the
discipline of law will probably not be amongst the disciplines with a large
impact on the agenda”. Therefore legal scholars should try to hang on to
proposals from other disciplines as much as possible, before trying to
convince our non legal colleagues what is ‘scientific’ about our research
and why it is of interest for the world at large.

2.2. Divergence and Convergence of Legal Systems

What will be the impact of the internationalisation of our economies and
societies on national law and specific national legal areas? And what will
be the mechanisms by which economic, social, and political
internationalisation will affect law? These issues are dealt with in the
analyses of David Nelken, Larry Catd Backer, Hugh Collins, Stefan
Grundmann, Ruth Sefton-Green, and Benedict Kingsbury.

Harmonisation seems to go along with internationalisation and
globalisation, but the kind of harmonisation is itself variable. The rise of
comparative law enabled horizontal harmonisation between states, such as
within the European integration process. After World War Il vertical
harmonisation expanded, and political and legal entities were created
which were superior to nation states. However, according to Larry Cata
Backer, the twenty-first century “has witnessed the emergence of
governance polycentricism, of the potential broadening of the mechanics
of law beyond the memorialisation of the commands of territorially
bounded states, of the rise of private law with public functions and public
entities as private actors”. Governance polycentricism has gone along
with a functional detachment of private law from the state. Therefore
states are confronted with a new harmonisation challenge, which Backer
calls ‘inter-systemic harmonisation’, or “harmonisation of public and
private governance systems and by public and private actors”. Instead of
adhering exclusively to the traditional public-private division, states
should embrace these new forms of governance and connect them with
the more familiar patterns of law-making.

David Nelken asks what will happen to the field of criminal justice
if globalisation continues. It appears that to simply assume convergence is
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too easy. There may be real convergence, but legal systems may also copy
or collaborate. And convergence may produce similarities or
homogenisation, but at the same time it may produce new variety.
Sometimes even “the question of diversity between cultures overlaps with
that of respecting diversity in a society”. Nelken provokingly poses
whether “as diasporic communities grow larger and more confident the
question arises as to what extent nation-states should explicitly delegate
powers of conflict-processing to them”. Even if globalisation produces
homogeneity the question should be asked whether we should consider it
as a blessing or as a matter for concern. Nelken argues that we should be
cautious because many practices that work locally will not “travel well”.

Hugh Collins uses European labour law to illustrate the complexity
of legal convergence at an international level. Because of the strong
embeddedness of labour law in national cultures and national legal
systems, European law provides only limited possibilities for vertical
harmonisation. At the same time, the need for a level playing field from a
competition perspective forces member states to harmonise many working
conditions in order to prevent regulatory competition and a race to the
bottom. In the field of labour law Collins thus predicts a difficult but
necessary process of European harmonisation. He concludes that
conceptually there are three ways out of this paradox. First, a strategy of
negative integration and deregulation can be pursued which will
“dismantle” national labour law. Second, by using soft law, the
contradictory demands of labour law and free competition can be bridged.
A third strategy would be a European constitutionalisation of labour law.
Although Collins’ analysis is limited to the field of labour law, these
strategies may well prove to be more general mechanisms towards
convergence.

The harmonisation of contract law in Europe provides an interesting
example of a nuanced approach. As Stefan Grundmann argues, the
question is not if contract law in Europe will be harmonised but rather
which form it will take. Grundmann distinguishes two possible scenarios.
In one scenario, a newly created European contract law will displace
national law, while in the other scenario there will be a co-existence of
“an optional instrument with relatively ‘free’ national laws”. The latter
would be preferable according to Grundmann, but this requires a “well
prepared codification” at the European level. Such a codification should
take into account the oxymoron that tightening protective standards
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actually strengthens the freedom of the contracting parties. For example,
“mandatory information rules ... are designed to enable both parties to
take their decision in as meaningful a way as possible, to enable them to
understand the implications of the contract, thus creating the best
conditions for material freedom in the choices to be taken”. Grundmann
foresees a contract law in Europe that is ‘more international, more
interdisciplinary, more oriented towards a comparison of solutions and to
practical consequences (outcome related interpretation) and also more
oriented towards the process of rule setting (‘governance’).

Ruth Sefton-Green’s think piece on the same issue of
harmonisation of contract law in Europe triggers some skepticism
concerning Grundmann’s answer to the question whether contract law
will be harmonised in Europe the next decades. Even if an explicit
harmonisation strategy is adopted by European law-making institutions,
this does not mean that harmonisation will be the result. According to
Sefton-Green ‘there is a certain amount of empirical evidence to suggest
that harmonisation does not lead to convergence, but to more
fragmentation triggered by “legal irritants”. Using the Common Frame of
Reference as an optional instrument does not guarantee real
harmonisation either, nor will any combination of these two strategies. In
the end, harmonisation presupposes a European legal culture. Sefton-
Green argues that it “will be necessary to radically alter the way we teach
law, by removing our mental barriers. This will require de-nationalising
or internationalising our training programmes from their domestic
national context and putting rigorous continuous training programmes for
lawyers and judges into effect. This means thinking and teaching law
trans-nationally, or trans-systemically”.

Benedict Kingsbury looks at one instance of such trans-systematic
thinking in the context of how indicators are used more and more in both
private and public governance. He considers this in the context of the law
of the future. While in formal terms it may often be correct that indicators
are hortatory and purport to be factual whereas law is binding and
expressly normative, the similarities and relations between law and
indicators are in reality much greater than a formal differentiation
suggests. These similarities and relations will become increasingly
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important as the overlaps between law and governance become greater.®
The phenomenon is most marked for law and governance beyond the
state, but its significance within states for national and sub-national law is
also growing. His paper argues that the law of the future will have to
engage much more deeply than heretofore, at the levels of fundamental
theory and quotidian practice, with the increasing role of indicators and
other quantitative measures, while defining and maintaining a core role
for law and legal principles in the whole enterprise of governance by
information.

2.3. New Legal Challenges Posed by Technological Development

When thinking about the future of law, it is not only new theories of law
or issues of convergence or divergence that come to mind. Exciting
developments in fields such as communication technology and
biotechnology very clearly force us to contemplate existing legal notions.
They make clear that law as it stands is not ready for what may lie ahead.
This section features five think pieces on technological developments and
the role of law. They deal with new cognitive enhancement medications
that are about to become available, with advancements in biotechnology
that challenge the conventional notion of what it means to be ‘human®,
with the continuous development in space technology, with data
protection and privacy in a world in which more information is shared
through communication technology every day, and with identity in a
world where the real and the virtual are less and less distinguishable.

Some of these developments are taking shape right now. Others
might seem more futuristic. But even if the future will turn out to bring
different realities than sketched in some of these think pieces, it is a
worthwhile exercise to think through what will need to happen in order
for law to deal properly with new technologies. The overall notion is
clear: technology will generate new concerns.

Certainly, these think pieces do not capture all recent let alone all
future technological developments. They do, however, shed light on the
complexity of problems that arise from a number of technological
developments. And, as one of the authors states, they show that
“technology is not just an inert tool that we might use for our own

8  Klabbers discusses indicators incidentally and makes a similar point: Klabbers, 2011,

see supra note 1.
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purposes, or that we might choose to ignore, if that is where our whim
takes us, because the mere introduction of some technologies into society
also challenges and changes our moral and legal presuppositions”.

Nicole Vincent draws attention to the challenges posed to private
law if certain psychopharmacological medications would make it possible
to enhance cognitive performance without negative side effects. Such
medications are already currently in development. Two incompatible, but
intuitively plausible stances arise. Should people be expected to take these
drugs when something important is at stake in the performance of their
jobs, or should nobody be forced to modify their own brains for another
person’s benefit? According to Vincent, what makes this a novel
challenge is the fact that we have never had to deal with human mental
capacities being intentionally ‘upgraded’. In law, especially ‘neurolaw’,
responsibility tracks mental capacity. But so far only super-heroes in
science fiction need to deal with the responsibilities that accompany
above average capacities. Does responsibility in this case also track
‘hypercapacity’?

The law imposes an objective standard of care on people; when loss
or injury occur as a consequence of breaching this standard, the person in
question is responsible. However, this objective standard is not fixed in
time; it is affected by the progress of science and technology. From this
reasoning, it follows that people could be legitimately expected to
cognitively enhance themselves and to observe a higher standard of care
than their non-enhanced counterparts. But on the other hand, an important
difference between previous capacity-extending technologies and
cognitive enhancement drugs is that the latter involves the modification of
our own brains through the use of drugs to make ourselves into better
tools. Legal policy-makers should be pro-active in deciding how this
technology should be regulated. And this should be done not only in a
multilateral discussion among a range of different experts, but also by
taking the lay interests and lay opinions into account.

Efthimios Parasidis highlights not just one, but several
developments in science, such as stem cell research, cloning, end-of-life
care, neurosciences, synthetic biology and genomics. While affecting our
thinking about what it means to be human, these new technologies have
not lead to a comprehensive definition of who is properly classified as a
human. Quite the opposite, by shedding light on, for example, the
processes that underlie fertilisation of human eggs, the discussion when
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human life comes into existence has been complicated. After looking at
findings from anthropology, comparative genomics, embryology, and
medicine Parasidis suggest a way to reconcile these finding with
normative theories to come to a legal definition of the essence of being
human, which can help policy-makers in structuring appropriate
regulations and to advance the international dialogue.

Parasidis poses two questions. What distinguishes humans from
other organisms and how precisely do we define the life or death of an
individual human being? The first question has been answered from an
anthropological angle and from a comparative genomics angle, but it is
the combination of the two that points towards the delineation of the
contours of modern humans. Similarly, Parasidis approaches the second
question from a holistic approach combining knowledge about
embryological development with the idea of ‘organism-as-a-whole’, by
which is meant that although the loss of one vital function may inevitably
bring about death, it does not by itself constitute death, though
interruption of any vital system for a period of time can result in the
destruction of the organism-as-a-whole”. He argues that this is a more
accurate way to assess whether someone is dead than using the brain
death criterion. The conclusion then is that an individual’s life
commences when the being begins to function as an organism-as-a-whole,
and ends when the being stops functioning as an organism-as-a-whole.

Yan Ling discusses four issues related to the presence of humans or
human made items in space, which may be more consequential in the near
future. She points towards the lack of an up-to-date international space
law. The first issue that is highlighted is the weaponisation of outer space.
While a current treaty only prohibits nuclear weapons or other kinds of
weapons of mass destruction in outer space and on celestial bodies, there
are at least 11 categories of anti-satellite weapons. Ling provides
suggestions about how to fill this gap. A second area that is not covered
well in contemporary law, while becoming more and more urgent, is the
likelihood of collisions between satellites and damage to satellites caused
by debris. Collisions create more debris, so it will exacerbate the problem
even without new space object being placed into orbit. By establishing
clearer international rules on liability for damage caused by debris and on
mitigating space debris, this problem could be tackled. Thirdly, the
number of private enterprises and individuals involved in space activities
is increasing and space tourism, private space travel, commercial space
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hotels and commercial space settlement are envisaged. Here too, gaps in
law need to be filled pertaining to issues such as the status of space
tourists, claiming private property rights to lunar land or celestial bodies,
and transferrable ownership of satellites in orbit. Lastly, plans to return to
the moon for exploration and exploitation purposes have been renewed,
probably leading to human settlement, mining of Helium-3, and the
establishment of lunar bases on the Moon for further space travel. This
calls for a review of the existing Moon Agreement and for an
international regime governing the exploitation of the moon. Ling points
out that these are just several space related issues that need more legal
attention, and that the future is likely to bring even more issues with the
advancement of more sophisticated space technology.

The fourth think piece in this section — by Peter Hustinx — deals
with the protection of personal data and privacy as a counterbalance to
advancement in information technology. Two developments are closely
linked with innovation: increasing complexity and globalisation. This
complexity — not only because of the technology itself, but also because
of the fact that companies work globally and outsource tasks — makes
allocating responsibility for data protection more difficult. The lack of
clear responsibility allocation, however, becomes more pressing as the
capacity for information-processing evolves. At the same time,
responsibilities should not cause undue burdens and jeopardise
technology and innovation. Moreover, determining responsibilities is not
enough. The responsible parties should be held accountable for complying
with legal obligations. Hustinx mentions several mechanisms that support
accountability and that could be laid down in law. Globalisation in
particular and the Internet specifically, put pressure on the territoriality
principle underlying law. The discussion on how to determine which law
applies when data processes take place distributed over several states
continues to generate controversy. According to Hustinx, “harmonisation
of data protection laws remains an attractive goal in order to minimise the
above problems”. Development of global standards always lags behind
technological development in our information society. Stimulating mutual
recognition of national regulatory agencies might be a more realistic
approach, but in the end, more common, binding standards of data
protection and international cooperation in practical terms, going beyond
mutual recognition, are necessary. Hustinx concludes that many of the
challenges to data protection are similar to those in other areas: “[T]he
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experiences and discussions regarding data protection are ... worth
analysing for other areas of law”.

The final think piece in this section addresses legal issues with
regard to ‘ambient intelligence’ environments. Specifically, Norberto
Andrade focuses on issues of regulation of personal identity and of
attribution of legal personality. Ambient intelligence, or Aml, is the vision
of a future in which the Internet will become integrated with the physical
environment; very small computing devices will be incorporated into
everyday objects —furniture, clothes, utensils, etc. — embedded with some
kind of intelligence and forming a communicative, sensitive, responsive,
interactive and functional network. In creating Aml, a wide array of
different emerging technologies will be combined. Aml will be invisible,
discrete and unobtrusive, and sensitive, interactive and responsive at the
same time.

Andrade continues by addressing the question of what this might
mean for personal identity. AmI will change the way a person’s identity is
captured, represented and disseminated because of a number of
developments. First, there is a radical increase in the production, creation,
circulation and exchange of personal information. Second, Aml
technologies will blur the distinction between the physical and the digital
worlds; the online and offline worlds will merge. Third, multiple
identities of one person will arise for different purposes. Identity then
becomes a complex phenomenon, inherently multifaceted and mutable.
From a legal point of view, according to Andrade, this development
should be accompanied by developing a right to multiple — partial —
identities. Finally, Andrade describes the emergence of a new form of
agent: automated and intelligent software agents, or ‘Alvatars’. Aml will
provide every individual with a tailor-made technological reality, deeply
informed about one’s characteristics and respondent to one’s necessities.
A sort of ‘digital clone’ of each individual, reflecting his personality and
emulating, autonomously, what would be the user’s own behaviour in a
given context, will come into being, and all of this in a world where the
current Internet is dispersed to the outer world. But for these ‘Alvatars’ to
be successfully implemented and to function, they need to become
generally accepted and such acceptance needs trust from the user. For
that, a legal framework regulating these agents needs to be constructed.
Very important in that regard is the transposition of legal institutes and
theories of legal personality, representation and agency to the actions
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performed by the ‘Alvatar’. And, the ‘Alvatar’ will need legal
instruments and rights in order to act on behalf of the user. Whether this is
feasible and appropriate needs to be discussed.

2.4. The Emerging International Criminal Justice System

The think pieces in this section show that the internationalisation of law
has also touched criminal law in at least three different ways. First, some
crimes have been explicitly defined by international law, like war crimes,
crimes against humanity, genocide, and aggression. Although the
deployment of criminal procedure in order to punish these crimes is not
an exclusive matter of international organisations, these organisations
(like the ICC) do play an important role. Whether international crimes
should be criminalised or juridified or not, is seriously debated in some
think pieces. Mark Osiel’s think piece aims at understanding some non-
legal responses to mass atrocity which seem to be effective. For example,
“fearing the opprobrium of global opinion, military leaders in democratic
states are impelled to unprecedented efforts at reducing innocent civilian
casualties in war, in ways that the international law of war crimes does
not itself require”. How do we understand responses to mass atrocity like
these? Should we consider norms and enforcement systems like these to
be soft law, ‘proto-law’, or alternatives to law? Do these responses “hint
at serious and even inherent limits to the process of juridification,
suggesting places where it cannot and will never successfully go?” Both
the limited effectiveness of an international judicial response and the
democratic potential of these non-legal responses provoke some serious
questions concerning the future of international criminal law.

The effectiveness of the ICC to deal with crimes defined by
international law seems to be a major future contingency. But the ICC
cannot be isolated from the context in which it has to operate. Richard
Goldstone argues in his think piece that “the future success of the ICC
depends entirely upon the cooperation of the governments of states that
have become parties to the Rome Statue. The coming years will witness
whether that cooperation will be forthcoming or not”. Like other authors,
he uses the arrest warrant issued against Sudanese President al-Bashir as
an example of the interdependence of the ICC and its States Parties. But
according to Goldstone the enforcement issue is not the only future
contingency for international humanitarian law. His analysis demonstrates
that it remains to be seen whether the current norms and rules of
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international humanitarian law can cope with the realities of modern
warfare.

To improve the effectiveness of the ICC and a well-functioning
complementarity principle, some unconventional solutions should be
considered. Goran Sluiter suggests at least four possible improvements
in his think piece. First, trials in absentia allow the ICC to overcome
problems like the enforcement of its arrest warrants. Second, the larger
the number of state parties to the Rome Statute, the fewer the number of
‘safe havens’ and jurisdictional gaps for accused persons. Third, the law
on cooperation with the ICC can be improved. For example, an effective
cooperation regime in the case of referrals from the Security Council
could have prevented the Darfur problems. Finally, cooperation should be
enforced. The ICC could benefit from the full-hearted support of the UN
Security Council and the United States.

The enforcement problems pose real challenges for the future of
international criminal law. While Goldstone and Sluiter aim at improving
the implementation of the Rome Statute, Osiel considers serious non-legal
alternatives. Their think pieces also have something in common. They
share concern and scepticism about whether international criminal law is
really the adequate answer to problems like mass atrocity and aggression.
In contrast, Sébastien Jodoin’s think piece is not sceptical. Rather, he
proposes a new category of international crime. This crime he calls the
‘crime against present and future generations’. It includes acts in ‘any
sphere of human activity’, such as “forcing members of any identifiable
group or collectivity to work or live in conditions that seriously endanger
their health or safety, including forced labour, enforced prostitution and
human trafficking” and “causing widespread, long-term and severe
damage to the natural environment, including by destroying an entire
species or ecosystem”. According to Jodoin, these crimes can already be
derived from international human rights law or other international
conventions. Introducing crimes against present and future generations
would address the ‘governance gaps’ which pose a serious challenge to
national and international law.

With or without expanding the scope of international criminal law,
the experiences with Europeanisation of criminal law may provide some
useful lessons for international criminal law. Filippo Spiezia’s think
piece is grounded in Eurojust’s experiences with transnational
enforcement and criminal justice administration. It appears that both legal

FICHL Publication Series No. 11 (2011) — page 35



The Law of the Future and the Future of Law

and extra-legal factors determine the success of transnational criminal
justice. Without common values and trust at the operational, policy, and
political levels, a transnational criminal justice system will not be able to
function. But trust requires “a certain degree of approximation and
harmonisation of national laws”. Even though the EU-strategy of mutual
recognition provides an alternative to harmonisation, effective
enforcement demands that both national criminal law and criminal
procedure also have some similarities. The experiences with Eurojust,
therefore, cannot be easily transplanted to the global level. Rather, Spiezia
foresees “a pluralistic model of international prosecutors, disseminated at
crucial point on the planet”.

Whatever the exact model, none of the think piece authors question
further internationalisation of criminal law. André Klip’s glimpse into a
possible European and global future only reveals linear progress towards
international criminal law and internationalisation of criminal justice
systems. His ‘journey into the future’ allows only one conclusion:
“national criminal law will increasingly give way to non-domestic law.
The European and international criminal justice systems will more and
more determine the rules and structures of all criminal law, regardless of
whether it concerns international or local crime”. He concludes that
“gradually, the principle of globality replaces the principle of
territoriality”.

Globalisation of criminal law and criminal procedure is not a value-
neutral process. Ideas on crime, punishment, and legal protection of the
accused are deeply embedded in religious and cultural belief systems. We
may thus expect that globalisation will reveal fundamental value-conflicts
with regard to criminal law doctrine. Maira Rocha Machado’s think
piece introduces a useful paradigm for the analysis of these value-
conflicts. Her critique of ‘modern penal rationality’ brings together the
constitutive elements of modern theories on punishment: deterrence,
retribution, rehabilitation in prison, and denunciation. Machado
demonstrates that this paradigm of modern penal rationality “functions as
a cognitive obstacle to the acceptance of non-prosecutorial forms of
justice, to the reception and enforcement of non-prison sanctions and also
to the reduction of the length of prison sentences and of the frequency of
their use”. We may therefore expect the paradigm of modern penal
rationality to be seriously challenged by further internationalisation of
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criminal law. Whether prisons will survive further internationalisation,
also remains to be seen.

Sohail Inayatullah’s think piece explores some scenarios for the
future of prisons. Because of technological developments and new ideas
on the causes of crime, new types of punishments are under consideration
before legislatures throughout the world. Prevention and transformation of
prisons may become more plausible punishments in the future. Second,
crime and criminal organisations increasingly cross national borders. In
order to tackle transnational crime, criminal law and criminal procedure
have to be concentrated on an international level. With the
internationalisation of criminal law and criminal procedure the criminal
justice systems and administration also become more international.

Having presented the book’s structure and the sort of discussions
one can expect to find in each of the sections, a few words about the style,
structure and the ordering of this book are called for.

Unlike many other book projects, which start with an envisaged
table of contents, with authors subsequently been asked to write the
planned chapters, this book is almost a spontaneous outcome, rather than
the result of detailed planning and programming. As already indicated
above, the book forms part of a broader initiative to encourage
prospective thinking in the legal sphere. When we first invited key
thinkers from around the globe to contribute what we described as ‘think
pieces’ — short, essay-like, contributions designed for a knowledgeable
but not specialised audience — the primary purpose we had in mind was in
this way to collect input for the scenario-work we carry out in the context
of the same initiative, which will lead to the Law Scenarios to 2030.°
Given the insights provided by the ‘think pieces’, we expanded the project
to disseminate the products of these pieces in an edited volume.

This history, however, has consequences for the book’s style and
structure, as well as for the ordering of the various contributions. It is a
sampling of diverse perspectives, each presented succinctly. As such, the
format does not allow extensive discussion as may be typical of a usual
academic anthology. The explanation for this lies in the nature of this
book as explained above, as an exercise in exploring new ground, rather
than attempting to present a full analysis of any given or imaginable issue.

 See the Preface for more information, and follow www.lawofthefuture.org for up-

dates.
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Second, with respect to the structure, online publication permits leeway.
Given the intellectual and professional achievement of the authors, we
have provided them with general guidelines. In doing so, each author is
able to briefly address issues within the purvey of their specialisation, but
within a loose framework. We decided this to be appropriate when
accounting for the diversity represented among the authors, including
philosophers, judges, lawyers, academics, and policy-makers; therefore,
we have left many issues of structure and content at the discretion of
contributors, as per their field and background. We consider this diversity
a strength.

As to the overall structure of the book and the ordering of think
pieces within it, they reflect the editors’ attempt to organise in a sensible
manner the various contributions (which vary considerably, as already
stated, both in term of their respective approaches as well as in the issues
they address). Other editors may have opted for a different structure and
perhaps they would have achieved a more compelling result. When
preparing the (already planned) second edition of the book, its structure
and ordering will both be reconsidered, and this introduction, revised.

3. Future of The Law of the Future and the Future of Law

This book constitutes the first of our efforts at compiling an innovative,
forward-thinking monograph. As we stated at the onset of this
introduction, contemplating the law of the future is of great importance.
Since dialogue about future trajectories informs contemporary decision-
making, we hope that by providing an opening for discourse, we can
positively affect the direction of law. We anticipate that the second
edition will be released in late 2011 or early 2012. We invite criticism of
our first edition, and we look forward to providing a forum for critical
discussion of law and its possible future.
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Towards a New Global New Deal?






1.1

The Future of Law in a Multi-Polar World:
Toward a Global New Deal

Randall Peerenboom”

We are currently undergoing a fundamental shift in the global economic
order. These changes in the global economic order will produce a new
multi-polar world with more mid-level powers from various regions. One
of the dominant features of the new multi-polar world will be a dramatic
increase in the diversity of cultures, religions, worldviews, economies,
political regimes and legal systems. The new order will require, and be
reflected in, a change in existing institutions and how they operate, as
well as the creation of new institutions. Although the rise of new powers
has often resulted in war in the past, there are some grounds to hope that
this time will be different. But even if military conflict between old and
new powers is avoided, a New Global Deal — a new vision for a more
equitable world, combined with feasible development agendas — is
urgently needed to ensure a more just world in which global resources
and burdens are more fairly shared by all.

1. Introduction

This is an opportune time to reflect on the law of the future. The
relentlessly hyped globalisation of the last two decades, the anxiously
anticipated convergence of legal systems, and the fervent faith in
‘international best practices' have all come under critical scrutiny. As a
result, the irrational exuberance attached to the hope that all countries
would quickly establish rule of law and good governance has (once again)
abated. The disappointing performance of many Third Wave democracies
has (once again) raised questions about the preconditions for democratic
consolidation, and whether promoting democratisation before economic
development is to put the cart before the horse, while the depressing sagas
in Irag and Afghanistan have (once again) undermined support for

Randall Peerenboom is Director of the Foundation for Law, Justice and Society’s
Rule of Law in China programme, an Associate Fellow of the Oxford Centre for So-
cio-Legal Studies, and a Professor of Law at La Trobe University, Melbourne.
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aggressive intervention in troubled states and ambitious nation-building
efforts. The demise of the Washington Consensus and the fallout from the
economic crisis, including the fall from grace of neo-liberalism and the
‘American model’ of (non-)regulation and the emperor-has-no-clothes
moment when the absurdity of the rational market hypothesis became all
too readily apparent, have accelerated the shift toward Asia and the
BRICs, demonstrating unequivocally the need for a new international
economic architecture to supplement, if not replace, the creaky Bretton
Woods edifice. Meanwhile, global warming, a rash of potentially
devastating global pandemics from SARS to bird and swine flu, and
rapidly depleting oil reserves have all contributed to the current critical
juncture where business as usual just isn't good enough.

2. The Substructure: The New Economic Order

We are currently undergoing a fundamental shift in the global economic
pecking order, which will inevitably have geopolitical repercussions and
consequences for the international legal order. The US is likely to remain
the largest economy, however the gap between the size of the US
economy and other economies, and the difference in relative living
standards will continue to narrow, even if the US is able to overcome the
morass of partisan politics and shift from an economy driven by financial
shenanigans and leveraged consumerism to a more sustainable path
fuelled by returns from higher education and investment in innovative
technologies. And unless dramatic steps are taken to redistribute wealth
more equitably in the US, the hollowing out of the middle class and the
rising disparity between the small percentage of economic elite and the
vast majority of the rest of the populace will continue to grow, fuelling
protectionist pressures.

Meanwhile, Old Europe, Japan and some other high income
countries (HICs) will lose power and status, living standards will
deteriorate, and some may slip back into the ranks of middle income
counties (MICs). The EU and Japan face severe demographic challenges
with a dramatic decrease in the number of workers supporting the aged
and retired. This will challenge longstanding social welfare policies in
Europe, and increase political instability. While increased immigration
could mitigate the crisis, immigration is politically unpopular in both
Europe and Japan, and plays into the hands of right-wing nationalist
parties. Australia is living beyond its geological means, and increasingly
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reliant on the export of natural resources to maintain the current standard
of living. Absent major technological breakthroughs and/or a shift in its
economic model, it is poised for a fall as resources are depleted or
demand tapers in China and other emerging economies in the region.
HICs that have relied on oil sales for growth may enjoy the ride for a few
more years, however many are likely to suffer once the oil runs out or if
the global push to go green leads to commercially viable alternative
energy sources sooner than anticipated. Finally, the HIC status of small
knowledge-economy countries such as Singapore or some of the island
nations that have relied on tourism and their tax-haven status will remain
precarious. Changes in the global economy, pressure to curb tax loopholes
to force multinational corporations (MNCs) to incorporate in Euro-
America, improvements in the regulatory environments and a narrowing
of the education gap in emerging states all threaten to erode their
economic advantages.

Among the most likely winners, the BRICs have garnered the most
attention. China is likely to rise the fastest and grow the largest, though
that is by no means certain. Many MICs have had their day in the sun,
only to succumb to reform fatigue, corruption, collective action problems
and other political economy woes that have prevented them from
continuing their ascent. China has more than its share of problems, and is
showing signs of the middle-income blues. Future progress will require
the political will to press ahead with deeper economic, social, legal, and
political reforms. India may not be far behind, although infrastructure
bottlenecks, ethnic unrest and regional conflicts may hinder growth.
Brazil is likely to emerge as a regional leader, though it seems destined to
trail China in both growth and geopolitical importance. The jury remains
out on Russia, which will have to diversify its economy to sustain growth.
A number of other MICs are also likely to continue to prosper, including a
handful in Latin America, several in Eastern Europe (particularly those
within the EU umbrella) and Asia (including South Korea, Thailand and
Vietnam), some of the more well governed Middle Eastern states that
invest their oil revenues resources wisely in human capital, growth-
oriented infrastructure and institutions, as well as some of the non-core
Islamic countries such as Turkey and Indonesia.

That leaves a number of low income countries (LICs) — the so-
called bottom billion — for whom prospects are decidedly less promising.
While most are in Africa, several former Soviet republics and South
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Asian countries are also underperforming LICs. Despite the occasional
temporary success story, most LICs are likely to fall farther behind in
relative terms, and some in absolute terms. Many are failed states, torn by
war and ethnic strife. Institutions are weak. Political leaders are often
incompetent, corrupt or simply overwhelmed. Few LICs are on track to
meet their Millennium Development Goals. With the population expected
to continue to rise sharply in LICs, poverty reduction will remain a
serious challenge, with hopes for higher living standards and GDP/capita
convergence a distant dream.

3. The Superstructure: Geopolitical Consequences of the New
Economic Order in a Multi-Polar World Marked by Diversity

The changes in the global economic order will produce a new multi-polar
world with more mid-level powers from various regions, though the US
and perhaps one day China will exert a disproportionate influence on
global affairs. There have been multi-polar periods in the past, but one of
the dominant features of the new multi-polar world will be a dramatic
increase in the diversity of cultures, religions, worldviews, economies,
political regimes and legal systems, in a world where all are linked by
modern telecommunication and increasingly face issues of global reach
that bind everyone together and require close collaboration to resolve.

The new order will require, and be reflected in, a change in existing
institutions and how they operate, as well as the creation of new
institutions. Rising powers are already clamouring for greater
representation and voice in the UN Security Council, IMF, World Bank
and other international bodies, and the G7 has given way to the G20, if
not the G77. Among the new organisations, the China-Russia led
Shanghai Cooperation Organisation may one day play a larger role than
NATO, whose influence will most likely continue to decline.

The redistribution of power, the expanded list of players, and the
proliferation of new institutions will further expose the limits of the self-
declared universalism of contemporary international law and the human
rights movement, and undermine consensus-based decision making of the
kind found in the UN Security Council. Accordingly, regional leaders and
organisations are likely to play a greater role, including ASEAN, the
South American Community of Nations, the Organisation of American
States and the African Union. In the absence of a global consensus, key
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economic and geopolitical decisions will be made by regional leaders who
will at times join other regional leaders in issue-specific shifting alliances
of coalitions of the willing.

However, beyond the change in institutions and voting
requirements, perhaps the biggest difference will be one of tone or
approach. A few short years since the breakup of the Soviet Union that
led to self-congratulatory proclamations of the end of history and the
victory of Euro-American secular liberal democracy, we now seem to be
approaching the end of Euro-American hegemony of thought and life
forms. In the new era, policy makers will need to take pluralism seriously,
and their decisions will need to reflect and show respect for the wide
diversity of their constituents, be they Chinese, Indian, or African;
Muslims, Confucians or Buddhists; modern or traditional; urban or rural;
rich or poor. To give just one example, every year the US, in a jarring
unilateral act of hubris, issues human rights reports that invariably
criticise other countries based on a set of human rights that we in the US
consider to be the most important (although national interests dictate that
strategically important allies are treated gingerly). Less if any attention is
paid to other rights that citizens in other countries may consider more
important given their particular circumstances, traditions and values. Yet
different countries (and different dominant and minority groups within
countries) will rank or prioritise rights differently. More sensitivity to
such differences will be required in a world where the US is at best first
among equals.

The traditional Confucian approach that emphasises harmony rather
than identity or a modified form of the ‘ASEAN Way’ may be more

Kawai and Petri propose a global federalism consisting of functional area hierarchies
of global and regional organizations with overlapping membership structures, akin to
the World Banks’ relationships to regional development banks like the Asian Devel-
opment Bank, and suggest “Asia could contribute to this transformation by building
effective institutions to promote macroeconomic and financial stability and deepen
regional trade and investment integration”. See Masahiro Kawai and Peter Petri,
“Asia’s Role in the Global Economic Architecture”, ADBI Working Paper No. 235,
2010, available at http://ssrn.com/abstract=1658346, last accessed 28 March 2011; al-
so Michel Rosenfeld’s think piece in this volume suggests a variety of approaches,
techniques and principles that could be used to establish a new global constitutional
order, including federalism, subsidiarity, devolution, decentralization, and the margin
of appreciation. To this list could be added the Confucian pragmatic approach focused
on harmony and the ASEAN Way.
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useful and effective. The Chinese approach begins by searching for
similarities and common interests while setting aside differences. Rather
than treating each person as an instantiation of some universally
applicable principle, it takes their particularity seriously. The goal is to
find a creative context-specific solution that best suits the interests of all
parties concerned rather than simply imposing a top-down solution based
on some preordained standard chosen by an elite minority of
powerbrokers.

The ASEAN Way is a modern statement of this traditional
approach. The ASEAN Way reflects the fundamental principles for
international law in The Treaty of Amity and Cooperation (TAC) in
Southeast Asia (1976):

= Mutual respect for the independence, sovereignty, equality,
territorial integrity and national identity of all nations;

= The right of every State to lead its national existence free from
external interference, subversion or coercion;

= Non-interference in the internal affairs of one another;

= Settlement of differences or disputes by peaceful means;
= Renunciation of the threat or use of force; and

= Effective cooperation among themselves.

Disputes are to be settled in a flexible, informal way. The emphasis
is on tolerance, compromise and cooperation in finding a pragmatic
solution amenable to all parties. Parties will often have to agree to
disagree on some points to find a mutually acceptable solution. Although
ASEAN has formal mechanisms for dispute resolution, they are not often
used. Mediation based on the actual interests, concerns and circumstances
of the parties is preferred to dispute resolution based on formal law and
compulsory enforcement.

To be sure, the new global order will require a variety of informal
and formal mechanisms for addressing problems and resolving disputes.
Formal law-based dispute resolution backed up by compulsory
enforcement powers is no doubt more suitable to some issue areas than
others. Nevertheless, the new order is likely to be characterised by and
benefit from a greater emphasis on informal negotiations, political
agreements and compromise — the ASEAN Way’s ‘diplomacy of
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accommodation’® — with a de-emphasis on international law and decisions
by judicial-like bodies with coercive enforcement powers.*

4. War and Peace

Will a change in institutions and how they operate be enough to ensure
peace and stability? The rise of new economic powers has often resulted
in (and from) wars. The transition from a unipolar world to a multi-polar
one is inevitably dangerous, as the reigning hegemon struggles to
maintain power, up-and-comers are eager to flex their muscles and
reshape global affairs in their interests, and the rest jockey for position as
new alliances replace old ones. Moreover, the first half of the twenty-first
century presents even more daunting challenges than the first of half of
the twentieth century, when the previous round of globalisation gave way
to two world wars and a global depression. While the US emerged as the
undisputed leader of the ‘Free World’, and capitalism eventually
prevailed over Marxism-Leninism, for the US to replace England as the
dominant power was akin to Chico Marx replacing Harpo Marx, rather
than the much more fundamental transition from a unipolar world led by
the latest Western power espousing Enlighten-era inspired secular
liberalism to a multi-polar world where Mohammed, Deng and Chavez
are as familiar, and hold as much sway, as Locke, Madison and
Montesquieu. The US and England shared similar cultures and
worldviews. The rise of China, India, Brazil, Chile, Iran, Russia,
Indonesia, Vietnam and other states with more diverse cultures, histories
and institutions is more likely to lead to conflict.

Global security is already threatened by nuclear proliferation in Iran
and North Korea, domestic and regional wars, terrorism, asymmetrical

Mely Caballero-Anthony, “Mechanisms of Dispute Settlement: the ASEAN Experi-
ence”, in Contemporary Southeast Asia, 1998, vol. 20, no. 1, pp. 51-64.

To illustrate the growing importance of soft and informal law, Joost Pauwelyn cites in
his think piece for this volume both long-standing examples such as transatlantic net-
works on competition policy, financial cooperation at the Basel Committee and stand-
ard-setting in the field of food safety, product regulations, pharmaceuticals, veterinary
medicines and cosmetics, as well as informal cooperation on issues previously dealt
with by treaty, including the Kimberley Scheme on conflict diamonds, regulation of
the internet and cyber-security (e.g., ICANN), the Proliferation Security Initiative (al-
lowing for security check on the high seas), and the Financial Action Task Force’s is-
suing of black and grey lists of tax heavens.
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warfare, conflicts over resources, climate change, transnational crime,
global infectious diseases, and the growing imbalance between wealthier
countries and the bottom billion. Meanwhile, the US and China are
sparring over the South China Seas, control of real and cyber space, and a
host of commercial issues from currency exchange rates to intellectual
property protection to standards setting.

Nevertheless, there are grounds for hope. A knock-down, drag-out
battle with China for world supremacy is not inevitable. Much will
depend on whether China democratises, when it does so, and what type of
democracy it becomes, though democratisation alone will not be enough
to ensure peace.* More importantly, this is a different era. There is less
emphasis on territory as a source of power. Chinese exports require US
consumers, and US profligacy requires Chinese purchases of US
treasuries. A more developed international trade regime has clarified
many of the rules of the game, and the WTO is available to resolve
disputes peacefully, even if many of the most significant decisions about
the global economy are made in other, more political, venues. And thanks
to the global media, the world is better informed about what is happening.

Most fundamentally, for better or worse, we now live in an age of
co-dependence, where we will all live or die, or at least flourish and
suffer, together. Cooperation is essential to solve many of the most
pressing problems from greenhouse gas emissions to deforestation and
loss of biodiversity; to depletion of fisheries and fossil fuels to water and
food shortages; to transnational crime and global terrorism.

5. Toward a Global New Deal

Yet a willingness to cooperate, a change in the tone of international
relations and new and improved international institutions will not be
sufficient to ensure peace and stability in the coming years. What is
needed is a Global New Deal — a new vision for a more equitable world,
combined with feasible development agendas.

The good news is that the political economy of the Existing Raw
Deal for most of the world is creating the incentives for a more equitable

* | consider how the outcomes might differ, for better or worse, on a range of issues

from rights to war, if China becomes democratic, in: Randy Peerenboom, China Mod-
ernizes: Threat to the West or Model for the Rest?, Oxford University Press, Oxford,
2007.
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Global New Deal in both developed and developing countries, albeit
mainly because the increasingly seductive alternative path of beggar-thy-
neighbour protectionism has been tried and proved wanting.

Within developed countries, middle class workers, who have lost
out in the latest round of globalisation, will push for protectionist
measures to maintain their current cushy standards of living. The purchase
of prized assets in Euro-America by state-owned enterprises or sovereign
wealth funds from up and coming MICs will further exacerbate tensions
and fan the flames of protectionism.

Conversely, while China, India and other developing countries may
become major economic powers, they will still lag far behind Euro-
America on a GDP per capita basis, which means in real terms
considerably lower standards of living for the majority of the population
for decades to come. Most citizens in developing countries are already
aware that rich countries did not get rich by following the policies they
now recommend for others, including open economies and respect for IP
laws, as well as early democratisation and the protection of a wide range
of civil and political rights for all citizens. They also resent the hypocrisy
of rich states that preach free trade yet continue to impose unfair trade
conditions on developing countries in the form of agricultural subsidies;
tariffs, discriminatory quotas and anti-surge restrictions on textiles and
other products for which developing countries enjoy a competitive
advantage; and the large transfer of wealth from poor countries to a
handful of wealthy countries under the Agreement on Trade-Related
Aspects of Intellectual Property Rights (TRIPs), imposed on developing
countries as one of the prices for admission to the WTO. Accordingly,
LICs and MICs are likely to continue with their own mercantilist policies:
a depressed currency to bolster exports, market access barriers, support
for infant industries, IP violations and so on.

Meanwhile, the life-threatening problems of the bottom billion will
fuel emigration and may lead to terrorism and wars that spill over into
other regions or disrupt increasingly important supply lines of oil and
natural resources heading to MICs and HICs.

In short, despite their different interests and perspectives, most
people in developed and developing countries can appreciate the need for
a Global New Deal that provides a more equitable sharing of global
resources both within and between states, and policymakers with any

FICHL Publication Series No. 11 (2011) — page 51



The Law of the Future and the Future of Law

sense of history will appreciate the dangers of another round of global
protectionism, trade wars and world wars. The Global New Deal will
require a redistribution of the bounty in wealthy countries, including
reinvigorated welfare systems, to ensure the continued support of those
who have lost out in the latest round of globalisation; modification of the
international trade regime along the lines sought in the Doha round to
level the playing field and better reflect the needs and interests of
developing countries; compensation to developing countries for
preserving forests and biodiversity; disproportionate reductions in gas
emissions in developed countries combined with growth-impairing
reductions in developing countries; IP-challenging cost-effective sharing
of the latest and most valuable technologies and medicines; and a host of
other measures. It will also require a new approach to law and
development.

6. Law and Development for the 21 Century: New Development
Agendas

Neither the 1960s ‘old’ or the more recent ‘new’ law and development
movements have been very successful. Rather than blindly plunge ahead
with a new law and development agenda, it is time to stop and take stock
about what went wrong. There is no shortage of problems on the part of
the international community or within the target countries. Nevertheless,
among the more salient shortcomings are the excessive attention to law, in
particular clear property rights enforced by an independent judiciary; the
misplaced emphasis on international best practices modelled on the latest
rules and institutions in developed countries; and the fruitless quest for a
magic cure and one-size-fits-all solutions.

The growth of East Asian states demonstrates that the emphasis on
law and the judicial enforcement of property rights is too narrow. Much
more important to economic growth and investors are solid
macroeconomic policies and the quality of the business environment. Lest
there be any doubt about what drives business decisions, foreign investors
in China recently cited as the major risks: a slowdown of the Chinese
(58%) and global (44%) economies, followed by labour costs, global
financial market instability, increased protectionism, RMB appreciation
and Chinese financial market instability. Only after listing all of these
economic/business risks did they mention ‘increased bureaucracy’.
Moreover, for all their complaints, over 80% of respondents have been
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profitable since the surveys began in 2003, with two-thirds enjoying
profitability rates that meet or exceed their company’s global rate. In most
years over 90% of respondents have been bullish about their companies’
future in China, with more than 80% bullish about their five-year outlook
even in 2009 despite the global economic crisis.”

Developing states are regularly advised to adopt ‘international best
practices’. These practices are often succinctly captured in rule of law
‘toolkits’ or international documents such as the 22-article UN Basic
Principles on the Independence of the Judiciary or IFES’s 18 ‘judicial
integrity principles’ — although Eastern European countries were required
to comply with more than 80,000 pages of highly specific technical
requirements to join the EU! Unfortunately, LICs and MICs cannot
simply mimic legal systems in Western liberal democracies. Exhorting
developing countries to adopt international best practices is like telling a
10 year-old with a stick in his hand for a golf club and rock for a ball that
if he wants to win the Masters he should watch Tiger Woods videos.
More attention must be paid to the particular circumstances of developing
countries, with reform policies genuinely ‘country-owned and country-
led’, as opposed to the current practice where the reform agenda is
designed abroad and then submitted to local government officials for
ratification. For instance, LICs and MICs face different challenges, and
require different reforms. Even within these broad categories, there is
considerable diversity, ensuring that one-size-fits-all reform packages will
not suffice. Failed LICs destroyed by war and torn by ethnic strife are
different from poor but politically stable LICs in which institutions are
weak but law and order prevails.

7. Neither the Washington Consensus nor the Beijing Consensus:
From the Futile Quest for a Universal Model of Development to a
More Diversified Context-Specific Approach

The law and development industry has sought universal solutions to
diverse local problems, often adopting a reductive ‘magic-bullet’
approach. With the Washington Consensus largely discredited, many
developing countries are now pinning their hopes on the ‘Beijing

®  American Chamber of Commerce, “The Business Climate for U.S. Firms in China”,

2009, available at http://web.resource.amchamchina.org/Podcasts/WhitePaper2009.p
df , last accessed 2 March 2011.
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Consensus’ and the ‘China Model’. Just as there never was a consensus in
Washington or developing states about the Washington Consensus,
neither has there been a consensus in Beijing about the principles for
development for China, much less for the rest of the world. That said,
China has followed a similar development path as other successful East
Asian states. The ‘China Model’ is a variant of the East Asian Model
(EAM) of state-led development, adapted for the realities of the twenty-
first century.

There are aspects of China’s experience and the experiences of
successful East Asian states in general that may be useful for other
countries. However, that the EAM has proven to be a successful model
for some countries in some circumstances does not mean that it is the
model for all countries everywhere regardless of their circumstances. For
a variety of practical and normative reasons, the EAM does not provide a
detailed blueprint that other developing countries can easily follow.
Although the general economic approach appears sound — or at least
seemed to work in an era where American leveraged consumerism was
able to support Asian export-led growth — the model is stated at a level of
abstractness that still requires policymakers to make wise choices in light
of the particular circumstances. East Asian countries have diverged on
specific policy issues, and other countries that follow the model will as
well. A non-ideological pragmatic approach to reforms has been essential
to the East Asian success.

Moreover, other countries may not be able, or may not want, to
follow the East Asian Model. Unlike China and many other East Asian
states, most developing states that have democratised will not be able to
restrict civil and political rights in the name of social stability and
economic growth. Citizens of other developing countries may also object
that the trade-off is unnecessary in their case or not worth it. In addition,
other countries may not have the political or economic power that China
has to resist external pressures to open the domestic economy to foreign
competition. China is certainly different than many developing countries
in terms of size, political power, the nature of its political system, and the
degree to which it can control its own economic destiny.

®  For a discussion of the key elements of the East Asian Model, see Peerenboom, 2007,

see supra note 4.
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More fundamentally, each country faces unique challenges and
opportunities. Along the way, particular choices are made. Some
institutions gain power, some lose power; some segments of society are
improved as a result of reforms, while others are made worse.
Accordingly, the story of modernisation or law and development in any
given country is inevitably a story of politics — and largely one of local
politics. Thus, it is not likely that any single model will apply everywhere.

Rather, different regions, and countries within particular regions,
are likely to pursue different paths to development. In Europe, EU
accession requirements will ensure that states continue to follow the
Euro-America model of democracy + markets + liberal civil and political
rights. In Arab states and Russia, where resource dependent growth has
stymied political reforms by allowing leaders to buy off the populace in
exchange for rising living standards, escaping the ‘natural resources
curse’ will require a more diversified economy, with broader investment
in human capital and institutions, and deep political reforms. Turkey and
Indonesia may become modern democracies in which Islam, rather than
secular liberalism, shapes the national identity. In Latin America, some
states are likely to continue to embrace populism because of ethnic and
demographic patterns, widespread inequality and the temptation of quick
fixes made possible by the availability of revenues from the sale of oil and
other natural resources. The vast majority of Latin American states,
however, are likely to continue on their winding path to become
consolidated democracies, led in many cases by pragmatic, moderate or
centre-left parties. In any event, most Latin America countries must
overcome the historical legacies of colonialism, slavery and commaodity-
dependent economies that have led to a high concentration of economic
and political power and some of the world’s highest levels of inequality,
while hindering state investment in poverty reduction, education,
infrastructure and institutions that provided the foundation for more
sustainable growth in East Asia.

8. Multiple Modernities and Post-Modernities

In sum, the emergence of China and other countries with their own
distinct cultures will remake the existing international order. Yet as these
countries grow and take their place in the new international order, there
will be further convergence of the institutions and practices found in other
wealthy modern societies. As these new arrivals negotiate modernity, and
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indeed post-modernity, they may very well give rise to one or more novel
varieties of capitalism, rule of law, democracy, and human rights.
Capitalism, rule of law, democracy, and human rights — the hallmarks of
modernity — are sufficiently contested in theory and varied in practice that
the final outcome in emerging countries cannot be specified at this point,
much to the chagrin of those who would press their own version on them.
Yet there is enough minimal determinate content to each of these four
aspects to provide a teleological orientation to the process that is likely to
survive into the next decades, barring extraordinary catastrophes that
radically change the nature of contemporary society. Rather than
lamenting the end of a false universalism built on the historically-
contingent cosmopolitan values of Euro-America, we should welcome the
arrival of a more pluralistic, truly global order, and work to ensure that it
is a more just world in which global resources and burdens are more fairly
shared by all.
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A Future to Avert: Law as Contributor
to Instability and Polarisation

Thomas Pogge*

The next decades are very likely to bring a continuation of globalisation,
involving a shift of law and regulation from the national to the global
level. Supranational law and regulation will increasingly pre-empt,
constrain, and shape national legislation. Barring a concerted effort to
achieve deep structural reform, this aspect of globalisation will drive two
undesirable trends. First, the increasing prominence of supranational rule
making, which is undemocratic and mostly intransparent, continually
enhances the rule-shaping powers of the most affluent individuals and
organisations (relative to the vast majority of ordinary citizens). This is
so because only these elite players have the resources and incentives, and
can acquire the requisite expertise, successfully to lobby those stronger
governments that dominate supranational rule-making. Bending
supranational and national law to their will, a tiny global elite will
continue to grow its share of global income, twisting law away from
justice in the process and also gaining even more influence. This
polarisation spiral will corrupt law and its application and will ensure,
despite global economic growth, the massive persistence of poverty and
disease. Second, regulatory capture will happen piecemeal. Any
powerful player or coalition of such players will make concessions in
areas where it has relatively less at stake in exchange for other such
players making reciprocal concessions in other areas where it has
relatively more at stake. Such trades are collectively rational insofar as
they get all powerful players more of what they want. However, such
trades are also dangerous. An elite coalition ‘buying’ control of some
piece of supranational regulation will tend to disregard the needs of the
rest of humankind and of future generations because it lacks assurances
that other elite players practice analogous self-restraint. Moreover,
insofar as various pieces of supranational regulation are shaped by
different sets of players with diverse special interests, the whole

Thomas Pogge is Leitner Professor of Philosophy and International Affairs at Yale
University and Professorial Fellow at the ANU Centre for Applied Philosophy and
Public Ethics.
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international rule system will become incoherent and therefore
vulnerable to crises that will continue to become increasingly severe.

A very clear existing trend likely to continue into the next decades is
globalisation. In the domain of law, globalisation involves the emergence
of complex and ever more comprehensive and influential bodies of
supranational law and regulations that increasingly pre-empt, constrain,
and shape national legislation. Supranational rules are not formulated
through the kind of transparent, democratic procedures that characterise
national law-making in the countries that have reached a basic level of
domestic justice. Rather, supranational rules largely emerge through
intergovernmental negotiations from which the general public and even
the majority of weaker governments are effectively excluded. Only an
unusually small number of ‘players’ exert real influence on supranational
rule-making. These are powerful organisations, including large
multinational corporations, banks, and associations representing very rich
individuals, that have the resources and incentives, and can acquire the
requisite expertise, to successfully lobby those stronger governments that
dominate supranational rule-making. Globalisation greatly enhances the
rule-shaping powers of these elite players relative to the vast majority of
ordinary citizens. But it is not, as we shall see, an unmixed blessing even
for these elite players. The problems I point to are familiar from domestic
politics, especially in the United States which has more, and more blatant,
buying and selling of legislation than most other democratic states. Let
me begin, then, with a more general analysis.

In the modern world, competitive and adversarial systems are
omnipresent. The real economy and our financial markets are based on
competition: firms and banks are competing over customers, investors,
and employees. The exercise of political power is based on competition
among political parties for votes and campaign contributions.
Internationally, states compete for military and economic power as
supported by access to natural resources, advanced technologies, and the
most talented people. The interpretation and application of rules is settled
by courts that function as adversarial systems driven by two parties
seeking to make their own proposed application of the rules seem
compelling and to discredit their opponent’s proposal. There is fierce
competition among the media over stories, advertisers and consumers and
similarly dogged competition among NGOs over donations and success
stories. And in the academy, as well, there is competition over teachers

FICHL Publication Series No. 11 (2011) — page 58



A Future to Avert:
Law as Contributor to Instability and Polarisation

and researchers, students, donations, and the rewards of success such as
grants, prizes, and media recognition. Organised competition is pervasive
in modern life.

Competition can be a very powerful motivator of performance. In a
competitive system, agents tend to receive greater rewards the better they
perform. This much is also true of non-competitive systems; but there
agents have incentives to play up the difficulties of their task, and to
downplay their own capacities, in order to influence in their favour the
judges or the designers of the relevant reward algorithms. By making
others believe that they are working harder than they really are, agents can
boost the rate at which they get rewarded. Competition avoids this
problem by motivating agents to reveal their full capacities. To reap
maximal rewards, agents must put in a good performance not relative to
their own presumed capacities but relative to the actual performance of
other agents. It is a great virtue of competitive systems that they
incentivise agents to reveal their own capacities and then to give their
best.

This virtue enables competitive systems to be highly effective at
promoting desired outcomes. Such effectiveness depends, however, on a
competitive or adversarial system being properly framed. This means that
the rules of the game must be designed so as to ensure that the self-
interested pursuits of the players are closely correlated with their
contributions to desired outcomes and that these rules are administered in
a transparent and impartial way so that the competing agents know that
they will be rewarded for superior performance and only for superior
performance.

The Achilles heel of competitive or adversarial systems is related to
this need for proper framing. Competitive/adversarial systems contain the
seeds of their own demise by providing powerful incentives to reward-
focused players to attempt to manipulate the rules, or to interfere with
their impartial application. Here the rules and the regulators, supposedly
in charge of organising and constraining the competition, become
themselves potential objects of the competition. To the extent that efforts
by players to influence the design or application of the rules in their own
favour (in order to corrupt the competition) succeed, these efforts
diminish the effectiveness of the competitive or adversarial system. This
happens in two distinct ways: first, player resources diverted toward
corruption are no longer available to boost performance; and second, the

FICHL Publication Series No. 11 (2011) — page 59



The Law of the Future and the Future of Law

incentives to work hard toward superior performance are weakened
insofar as such rewards fail to track superior performance.

As an example, suppose the military needs to replace its ageing
fleet of refuelling planes. It puts out a tender for a large contract for
designing and supplying a new model of refuelling planes. Competing
firms can now throw all their best efforts at the task of designing a plane
that reaches a high level of performance at a relatively low unit cost. But a
firm can make other efforts as well. It can try to influence the formulation
of the call — by trying to affect who gets to write the call and/or by trying
to affect how it is formulated by its authors — so that this call emphasizes
features of refuelling planes in which the firm has a comparative
advantage over its competitors and deemphasises features in which the
firm is at a relative disadvantage. And the firm can also try to influence
the judgement made pursuant to the call — again, by trying to influence the
composition of the judging panel and/or by trying to influence the
appointed judges. Euphemistically referred to as ‘lobbying’, such efforts
to corrupt the rules of the competition or their impartial application are
costly. When such efforts have no effect, then they merely produce a cost
to the firm as well as a social cost in those cases where this firm, had it
concentrated its effort on delivering a better bid, would have beaten the
actual winner. Insofar as such corruption efforts succeed, they cause
additional social costs: the formulation of the call for tenders, and the
plane it eventually leads to, may not match the real needs of the military;
a plane that is superior according to the terms of the call may be beaten by
an inferior one; and, for the future, potential defence contractors may be
encouraged to divert more of their resources toward corruption efforts,
which in practice will result in the military receiving less suitable
equipment for the money it spends.

In cases like our example, the corruption efforts typically take
advantage of a principal-agent problem which arises from the fact that the
people formulating the call for tenders, and those who decide which
firm’s design best meets the call, are not focused solely on the country’s
interest in an effective military but also have strong private interests, for
example in positioning themselves for a lucrative future consultancy (the
‘revolving door’ phenomenon). But efforts to corrupt can make sense
even in cases where there is no principal-agent duality. Thus take a family
choosing among competing architects, car dealers, dentists or investment
advisors. Here individual competitors can try to win the contract by
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invoking their expertise to influence their potential customer’s or client’s
decision procedure. One can try to coax one’s potential customer or client
into valuing more highly those features of the relevant product or service
with regard to which one has a potential advantage over one’s competitors
or one can try to divert the potential customer or client from a sober
assessment of her options. These skills are omnipresent in the modern
world and matter greatly not merely for the success of professional
lobbyists, but also for that of salespeople, attorneys, politicians, corporate
executives and basically everyone filling a social role with competitive or
adversarial aspects.

Corruption problems of the sort | have described can be greatly
reduced through protective rules that deter corruption efforts, such as
rules governing the conduct of military contractors and military
procurement personnel in their interactions with each other. Such rules
can be helpful, but as rules they are vulnerable to these same sorts of
corruption efforts as the primary rules they are supposed to protect. The
application of such secondary rules will often be corrupted, or proposed
secondary rules will never be adopted in the first place. Lobbyists and
political incumbents benefit from a wide-ranging freedom to lobby, and it
is therefore hardly surprising that lobbyists will lobby against proposed
restrictions on their activities and legislators will be inclined to vote down
proposed such restrictions.

An obvious antidote against the corrosive effects of corruption as
defined is a shared morality, involving a shared religion or common social
purpose, for example, or common moral values, goals, principles, or
norms. When there is, for instance, a strong and universally shared sense
of patriotism in a country, supported perhaps by a manifest threat from a
powerful and expansionist neighbouring state, then corruption is likely to
be kept at bay. However, outside such special situations, a strong
commitment to a widely shared morality is difficult to sustain in the
modern world. There are various important reasons for this. One reason is
the global spread of an economic mindset that is closely associated with
the omnipresence of adversarial and competitive systems. Pursuant to this
mindset, controversies over ends and values, including moral ones, are not
subject to rational reflection, discussion and resolution; only controversies
over effective means to given ends can be rationally resolved.
Accordingly, the theory and design of a modern economic system is
guided by two principles: (1) there are no ultimate shared purposes that
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the system as a whole is meant to serve. (2) the rules of the system can
and should be designed so that the diverse purposes of its participants are
optimally served even while each participant is focused only on rationally
advancing his or her own interests under the system’s rules (including
sanctions). The second principle cannot adjudicate among the many
Pareto-efficient designs of the system; and since disagreement over such
alternative designs is also presumed to be irresolvable by appeal to
authoritative moral values or principles, such disagreement will then be
settled on the basis of bargaining in which each participant will exert
pressure on behalf of its own values and interests.

Here it is possible of course that these participants have important
values in common and are willing to prioritise these shared values over
most of their private interests. But such a fortunate coincidence is unlikely
in the domain of supranational rule making. Moral values could play a
substantial role in intergovernmental negotiations only if they were shared
and also known to be genuinely shared among most of the parties
involved. This is generally not the case because such negotiators have
learned that others’ appeals to moral contents are not always trustworthy
and rarely explore such moral contents in any significant depth.
Negotiations are then typically driven by bargaining in which each
negotiator seeks to promote the interests or values of its own country or
organisation (or even those of her or himself). This trend is amplified by
what one may call the ‘sucker exemption’: it is a near-universal feature of
human moralities that they regard conduct that would be immoral under
conditions of full compliance as less wrong or not wrong at all when
compliance by others cannot be counted upon. In other words, moralities
do not require their adherents to be ‘the sucker’, that is, someone who can
easily be taken advantage of because she continues to comply with her
morality even while others are not complying with theirs.

The sucker exemption renders fragile the moral solution to the
corruption problem. When much is at stake, competing agents will not
willingly refrain from efforts to influence the formulation or application
of rules in their own favour when they have reason to suspect that at least
some of their competitors are making exactly such efforts. When even a
small minority of the competing agents shows a disposition to get ahead
by influencing the design or application of the rules organising the
competition, then most of the remaining competitors will also shed their
inhibitions; they will be frustrated by competing at a disadvantage and
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will attach much diminished weight to their obligation to protect the
integrity of the rules and of their application.

When there is no common morality that supports a shared
commitment to respect and preserve the integrity of the rules and of their
application, moral language may still be prominent. But it will be used by
participants strategically, for the sake of promoting their own interests and
values. Participants will invoke a shared moral vocabulary in their efforts
to revise some rules and to protect others from revision. Because the rules
structuring a competitive system are harder to change when they are
widely regarded as moralised, competitors will spend resources on
‘moralising’ rules they are interested in entrenching and on ‘de-
moralising’ rules they are interested in revising. Such efforts produce a
degeneration of moral discourse and undermine its standing in the wider
culture.

Let me recapitulate how, according to these explanatory
hypotheses, the noted Achilles heel of competitive systems becomes more
dangerous with globalisation, that is, with the emergence of an
increasingly dense and influential network of supranational rules. This is
so for two reasons. First, as noted, our world is very far from a strong
commitment to a morality that is widely shared across continents. And the
agents able to affect the formulation or application of those supranational
rules do not understand one another’s moral outlooks well enough to be
sure that most others are complying at least with their own moralities.
Second, the temptations toward corruption are enormous. This is so for
the obvious reason that so much is at stake in the formulation and
application of supranational rules, and it is so also for the less obvious
reason that only an unusually small number of agents (namely those
corporations and individuals who can successfully lobby the more
powerful governments that are shaping these rules with little democratic
oversight) have the incentives, expertise, and power to partake in the
contest over the formulation and application of supranational rules. A
serious lobbying effort by a powerful company or industry can make a
huge difference to its fortunes. For a very large profit-oriented
multinational firm there is hardly any more lucrative investment than that
in influencing the emerging global rules that structure the space in which
it will operate.

One systemic problem °‘predicted’ by the foregoing analysis iS
polarisation: increasing inequality involving a small minority gaining
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ground at the expense of all the rest. In a globalised world, especially, the
richest and most powerful agents are best positioned to engage in cost-
effective lobbying: they have much to gain from favourable rules and
therefore can spend a lot on acquiring the necessary expertise, on forming
alliances with one another, and on lobbying the relevant political decision
makers. Ordinary citizens, by contrast, each have too little at stake to
make it worth their while to acquire the necessary expertise and to form
alliances that are large enough to engage in effective lobbying that could
rival corporate influence. And so the players that are already the richest
and most powerful typically get their way and thereby increase their own
relative wealth and power within the system. This in turn further increases
their capacity to influence the design and application of the rules in their
own favour. In the absence of global democratic institutions or other
mechanisms through which ordinary people can influence the formulation
and application of supranational rules, we can expect regulatory capture
with a spiral of increasing polarisation that benefits a small minority at the
top and, unintentionally but no less inexorably, keeps the bottom half of
humankind down.

One important example of global regulatory capture is the TRIPS
Agreement (trade-related aspects of intellectual property rights). This
Agreement was achieved by large corporations that stood to make a lot of
money from licensing their intellectual property. In the early 1990s, firms,
mainly from the pharmaceutical, software, entertainment, and agricultural
industries overcame their differences in order to lobby jointly for a global
expansion and strengthening of intellectual property rights which was
then incorporated into the WTO Treaty. Thanks to this mighty lobbying
effort, any country that wants to participate in the WTO trading regime
(and remaining outside this regime is a substantial handicap for any
country) must now enact and enforce very strong intellectual property
protections and thereby, in effect, collect massive economic rents for
well-capitalised innovators in the aforementioned industries.* The richest
have shaped the new global rules in their own favour and thereby further
polarised the distribution of global household income. In this case, the
impact on the world’s poor majority was especially detrimental as they
essentially lost access to advanced medicines. Before 2005, clever Indian

For some more background, see Thomas Pogge, “Access to Medicines”, in Thomas
Pogge (ed.), Public Health Ethics, 2008, pp. 73-82.
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manufacturers typically managed to bypass process patents (which were
all that pharmaceutical innovators could obtain in India) by developing a
different way of making the relevant molecule. After 2004, Indian law
became TRIPS-compliant by entitling pharmaceutical innovators to 20-
year product patents which allow them to suppress unlicensed copies
regardless of how they were produced.

We can observe the effect of the polarisation spiral in the following
table (figures supplied by Branko Milanovic, World Bank), which shows
a remarkably rapid shift of income share toward the top five percent of the
human population.

Share of Share of Absolute .
Segment of . Relative
Global Global Change in .
World Change in
Population Household Household Income Income Share
P Income 1988 Income 2005 Share
Richest 42.87 46.36 +3.49 +8.1%
Ventile
Second 21.80 22.18 +0.38 +1.7%
Ventile
Next Three 24.83 21.80 -3.03 -12.2%
Ventiles
Second 6.97 6.74 023 -3.3%
Quarter
Third 237 2.14 -0.23 -9.7%
Quarter
Poorest 1.16 0.78 -0.38 -32.8%
Quarter

We find a similar polarisation also within countries that have been
heavily involved in globalisation. In the last US economic expansion
(2002-07), average per capita household income grew by 16 percent. But
this growth was very unevenly distributed. The top one percent of US
households registered a gain of 62 percent; the remaining 99 percent of
households registered a gain of 7 percent. The top percentile captured 65
percent of the real per capita growth of the US economy during these
years. This phenomenon is not confined to the Bush Administration or
Republican governments. During the 1993-2000 Clinton expansion, the
top percentile did similarly well, capturing 45 percent of the real per
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capita growth of the US economy.? In fact, the trend is consistent for the
entire 30-year globalisation period. During 1978-2007, the share of the
bottom half of US citizens in national household income declined from 18
to 12.8 percent. In the same period, the share of the top one percent rose
2.6-fold, from 8.95 to 23.50 percent; the share of the top tenth percent
rose 4.6-fold, from 2.65 to 12.28 percent; and the share of the top
hundredth percent even rose 7-fold, from 0.86 to 6.04 percent of national
household income.?® The top hundredth percent of US households (30,000
people, 14,400 tax returns) now have nearly half as much income as the
bottom half (150 million people) of US households — and about two-thirds
as much as the bottom half (3.4 billion) of the world’s population.* This
trend is dramatically at odds with the still widely propagated Kuznets
curve which depicts the evolution of inequality as a curve in the shape of
an inverted U: rising in the early period of industrialisation and then
falling off as a national economy matures.’

The same sort of phenomenon can be observed in China, another
country heavily influenced by globalisation. Here the available data are
spottier, presenting only deciles and only going back to 1990. But the
trend is unmistakable: in the period of 1990-2004, the income share of the
bottom half declined from 27 to 18 percent — while that of the top tenth
rose from 25 to 35 percent.®

Emmanuel Saez and Thomas Piketty, “Income Inequality in the United States, 1913—
1998, in Quarterly Journal of Economics, vol. 118, 2003, pp. 1-39, as updated in
“Tables and Figures Updated to 2007 in Excel Format”, August 2009, available at
elsa.berkeley.edu/~saez/, Table 1 (based on data from the US Internal Revenue Ser-
vice).

Saez and Piketty, 2009, Table A3, see supra note 2.

Saez and Piketty, 2009, see supra note 2; World Bank, World Development Report
2007, World Bank Publications, Washington DC, 2006, p. 289; David Leonhardt and
Geraldine Fabrikant, “Rise of the Super-Rich Hits a Sobering Wall”, available at
http://finance.yahoo.com/banking-budgeting/article/107575/rise-of-the-super-rich-hits
-a-sobering-wall.html, last accessed on 7 March 2011.

See, for example, “Kuznets Curve”, Wikipedia, available at http://en.wikipedia.org/wi
ki/Kuznets_curve, last accessed on 7 March 2011.

Camelia Minoiu and Sanjay G. Reddy. “Chinese Poverty: Assessing the Impact of
Alternative Assumptions”, in Review of Income and Wealth, vol. 54, no. 4, 2008, pp.
572-96; and World Bank, World Development Indicators 2008, World Bank Publica-
tions, Washington DC, 2008, p. 68.
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There is a second systemic problem emerging from the foregoing
analysis of collective rule shaping under conditions of globalisation.
Relatively few in number, the organisations capable of influencing
supranational rule-making through the lobbying of major governments
will strategically adjust their efforts to one another. One such
phenomenon we have already discussed: such organisations will seek to
overcome their differences in order to form alliances devoted to lobbying
for a mutually desired outcome (such as the TRIPS Agreement). Another,
related phenomenon is that such a powerful player (or coalition of
players) will make concessions in areas where it has relatively less at
stake in exchange for other such players making reciprocal concessions in
other areas where it has relatively more at stake. Such trades are
collectively rational insofar as they get all powerful players more of what
they want. But such trades are also dangerous in the long term, in two
ways. First, when an elite coalition buys control of some system rules or
their application, it will tend to disregard the needs of the rest of
humankind and of future generations because it lacks assurances that
other elite players practice analogous self-restraint. Second, insofar as
various pieces of supranational regulation are shaped by different sets of
players with diverse special interests, the whole international rule system
will become incoherent and therefore vulnerable to crises of increasing
severity. Both phenomena exemplify the structure of ‘collective action
problems’ (as paradigmatically exemplified by the prisoners’ dilemma):
The strongest players are impelled, by their self-regarding interests, to
seek influence in ways that are detrimental and dangerous even to
themselves collectively (and even more so, of course, to weaker players).
Even the strongest are worse off in the long run than they would be if they
abandoned their competitive efforts to corrupt the rules and their
application in their own favour. In the long run, they must expect more
risk and loss from the incoherence of an institutional order shaped by
lobbying than opportunity and gain from their own lobbying efforts.

This second systemic problem of competitive and adversarial
systems, especially prominent at the supranational level where special
interests can lobby under unusually favourable conditions, constitutes a
serious danger as exemplified by the recent global financial crisis. But it
also exposes a great opportunity to overcome both systemic problems
together. If the strongest corporations can be shown that their
opportunities to influence the design of supranational rules are
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collectively detrimental to themselves (each does better with this
opportunity than without, but each does worse with several having it than
with none having it), they may be willing to support a systemic solution
that reduces lobbying opportunities and thereby presumably also the great
concentration of wealth and lobbying power at the very top. They may
also be willing then to work toward the formulation of a basic moral
consensus that could guide supranational rule making toward greater
coherence and act as a constraint on corporate lobbying.

Such a basic moral consensus might well form around an agreement
on the great scourges that all have a shared interest in banishing: the risk
of major wars involving weapons of mass destruction, the degradation of
our natural environment including resource depletion and catastrophic
climate change, and the still very high prevalence of severe poverty and
disease among the bottom half of the human population.” Paradoxical as it
sounds, a moralisation of supranational rule making may be in the interest
of the most powerful corporations precisely because they now have such
unusually large power to shape supranational rules. Insofar as such
corporations are taking an intelligent long-term view of their own
interests, many of them will find that they have reason on balance to
support such a moralisation (which is not to say that their top executives
have such an interest). There is a great task and opportunity here for those
trained in moral theorising and reflection: we should specify the first steps
of such a moralisation in detail and seek to show how they help overcome
especially the second systemic problem. | have tried to make a small
contribution to this task by helping to develop, specify and propagate the
Health Impact Fund proposal.® If we fail in this effort, or fail to make it,
we can expect the law of the future increasingly to become a contributor
to polarisation and serious instability.

The scourge of overpopulation is closely related to that of poverty in that overpopula-
tion aggravates poverty and reductions in poverty entail large reductions in total fertil-
ity rates. See Thomas Pogge, Politics As Usual, Polity Press, 2010, Cambridge, pp.
108-109 and note 172.

See for example Thomas Pogge, “The Health Impact Fund: better pharmaceutical
innovations at much lower prices”, in Thomas Pogge, Matt Rimmer, and Kim Ru-
benstein (eds.), Incentives for Global Public Health: Patent Law and Access to Essen-
tial Medicines, Cambridge University Press, Cambridge, 2010, pp. 135-154. Addi-
tional information can be found at www.healthimpactfund.org.
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The Idea(s) of International Law

Jan Klabbers

This think piece addresses international law not so much on the level of
practice, but rather on the level of ideas. It discusses the inherent biases
contained in international law in favour of the powerful, arguing that
some of the topics ignored by international law (taxation, migration,
labour) should come to be included, since international law is, or ought
to be, about improving the lives of people. The piece also discusses the
ways international law is becoming instrumentalised, or even
commodified, through such notions as non-legal but binding agreements,
or the creation of so-called compliance procedures. Finally, the author
expresses some concerns about the ever-increasing creation of
accountability mechanisms and accountability techniques. These not
only tend to re-conceptualise the world, but also hide from view the
circumstance that action is always — at least to some extent — the work of
agents, and that thus the individual virtues of those agents may be of
relevance.

1. Introduction

“Predicting things is always difficult, especially when they concern the
future”, a famous futurologist once quipped. With that in mind, what
follows should be taken tongue in cheek: while all of us make our
everyday plans on the basis of some expectation of what tomorrow will
bring, nonetheless actually predicting what will happen, and doing so with
any degree of accuracy, is by no means an easy task. Likewise, the
following should be read with some sceptical distance because it will
prove hard to resist the temptation to paint a doomsday scenario: there
resides a Spengler in all of us, tempted to yet again produce a Decline of
the West.

And no wonder — the trends identified by perusing future scenarios
do indeed suggest that difficult times lie ahead. A rapid population

Jan Klabbers is Professor of International Law at University of Helsinki and Direc-
tor of the Academy of Finland Centre of Excellence in Global Governance Research.
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increase of near-Malthusian proportions is expected, crime will become
ever more rampant, the environment is spinning out of control and, if the
last three decades are anything to go by, public solutions are frowned
upon and lightly replaced by confidence in the market, with performances
being monitored by means of the hard currency of indicators. Those
markets themselves, however, prove uncontrollable. Crisis is the global
keyword, and goes hand in hand with privatisation even to the extent that
yesterday’s citizen is being replaced by today’s consumer, whose political
affiliations are being replaced by brand loyalties. Those brands, in turn,
are just that — labels placed on products produced anonymously by others,
sometimes even in sweatshops by children who should be out playing.
The politics of symbolism takes over, and the leading symbol is that of
greed. In such a setting, it is all too easy to paint the decline of the West,
and the decline of the rest.

This is no coincidence. The futurologist who will publicly present
the expectation that things will improve will be branded as naive at best,
and perhaps even as irresponsible. Should they be proven wrong, they will
be ridiculed, and perhaps even blamed for misdirection. Moreover, they
will have a hard time receiving research funding: while everyone loves an
optimistic message, our scientists are supposed to be gatekeepers between
the public and disaster. The alcoholism researcher who feels alcoholism is
not a problem will be outcast; the social scientist who predicts a sunny
future will be stifled, and the sceptical environmentalist is simply
disbelieved.

All this suggests that predicting the future in international law is a
troublesome activity, biased in favour of doomsday scenarios. What
follows will be no different. | will address a few things which, to my
mind, will have to be developed by international law as an intellectual
project. 1 will not argue for a convention on climate change, or a treaty on
global banking, or a World Human Rights Court. All these may be
desirable, even necessary, in their own right, but are not my immediate
concern. Instead, my concern is with the intellectual apparatus of
international law. That alone will provide enough grounds for doomsday
scenarios...
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2. Classic or Outdated?

Intellectually, international law is still based on late nineteenth century
conceptions, which were necessary at the time to facilitate an emerging
global capitalist economy. It is still taught as a system of law that applies
between states (with the occasional nod to individual human rights, or to
international organisations and some tut-tutting about terrorist groups); as
a system made up of rules expressly consented to or, alternatively, rules
that happen to be to the teacher’s liking, dressed up in Latin garb; and as a
system devoid of sanctions. This picture is not likely to change anytime
soon. Today’s teachers tend to reproduce their own teachers’ thoughts,
and today’s politicians have shown a marked desire to treat international
law as purely instrumental (and are all too often supported in doing so by
academic international lawyers). International law, in such an
instrumentalised version, is to be used when considered advantageous
(regardless of its precise contents), and to be brushed aside when
something else is more useful to the immediate goal at hand — legitimacy,
morality, culture, or just brute force. Globalisation seems to have
bypassed the discipline of international law completely, and to the extent
that international law covers the global economy, it does so in support of
the major players rather than the poor and dispossessed. International law,
in other words, is strongly biased, favouring the rich over the poor, and
facilitating rather than regulating global capitalism.

3. The Global Economy

Much of international law relates to economic issues. Sometimes it does
so directly, for instance in the form of rules on trade between states, or
rules on investment protection. Much of it is less visible though. The
emergence of the legal concept of the continental shelf, e.g., owes much
to economic incentives: as soon as oil and gas were to be found, states
recognised an interest in acquiring such a shelf, and developed the law to
facilitate it. Much the same applies to the time-honoured freedom of the
seas, or the far younger rules on air traffic.

Over the last couple of decades, moreover, within the international
legal framework two sub-disciplines have emerged which both address
the protection of capital. International trade law already arose in the
1970s, but came to full blossom with the creation of the WTO and in
particular its strong dispute settlement mechanism. More recently,
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investment protection law has established itself as an important branch of
international law, characterised by a multitude of treaties and the
mushrooming of arbitration and similar proceedings.

And yet, amidst all this attention for the global economy and the
protection of investments and market access, it is useful to note that some
topics have been cast aside or are still mostly left to domestic law. There
is, for example, little or no attention for development in international law
— how to overcome the structural causes of poverty — unless one would
regard foreign investment as the road to development (this, however, is
plausible only within a neo-liberal political philosophy). Likewise,
economic, social and cultural rights are still the stepchildren of the human
rights revolution, if only because they involve the sort of political choices
that insistence on civil and political rights manages deftly to avoid. Global
finance is by and large unregulated, as the recent banking crisis
underlined yet again. Alternatively, to the extent that it is regulated, it is
done on the legally subliminal level through standards established by the
leading participants themselves, far from the public view.

The domestication of international affairs applies to taxation.
Despite the existence of many, many treaties to avoid double taxation,
international law has been reluctant to embrace international taxation as
part of international law. All the same, the possibility of an international
tax to protect the global commons is sometimes floated but remains
utopian. The results are twofold. To the extent that companies are taxed,
they can pick and choose in the absence of a harmonised regime which
jurisdictions serve their interests best. Here, the absence of global
regulation facilitates free movement and free choice. Starkly though, the
opposite happens when individuals are concerned: they cannot normally
relocate to places of low taxation (also because this will immediately
affect the level of public services) but, instead, can count themselves
lucky if they don’t have to pay taxes twice. Either way, trying to make
sense of taxation issues involved in a move abroad, or a temporary
relocation, can be immensely complicated. Here then, the absence of a
global regime tends to affect free movement negatively.

This is hardly a coincidence, as somehow the free movement of
persons is considered anathema in a global economy which otherwise puts
a premium on free movement of goods, services and capital. It is not just
taxation which is left to national regulation — the same applies to
migration. Migration law is typically absent from the textbooks on
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international law and left to domestic law, which again means that states
are at liberty to erect barriers for foreigners to enter, and can exclude
people at will.

Labour law too is not often treated as part of international law.
Much is left to the International Labour Organisation which, as Robert
Cox has reminded us, is essentially a device to facilitate global
corporatism.> Universal rules concerning labour standards or working
hours or the acceptable age for children and the elderly to start and stop
working are few and far between, not to mention anything about
acceptable minimum wages. Again then, as with taxation and migration
issues, the system allows for, and even stimulates, a race to the bottom.

Tellingly, international law has not even occupied itself with
competition other than between states. The behaviour of private
companies is left without regulation, and any form of control is left to
domestic authorities (these include the EU, for present purposes) and their
own ideas on what would constitute a proper market, and reasonable
company size and company behaviour. Tellingly, the WTO has no powers
in the field of competition law, allowing companies to move freely and
even affect each other’s markets.

The problem with all these issues is not so much that there is no
regulation on the international level, as regulation as such is no guarantee
for good and desirable rules. The problem is rather that there is not even
much recognition that it could be useful or desirable for international law
to address these issues. And this applies a fortiori to global poverty. It
may be the case that poverty cannot be tackled by any direct legal
measures, in that typically it results not from agents’ activities but from
economic structures, but at the very least international law could and
should recognize that it helps create those structures and helps keep them
intact.

4. All Things Soft and Mushy

One thing that is bound to continue over the next few decades is, alas, the
further instrumentalisation and even commodification of international
law. The tendency has been, since the 1950s, to no longer regard

! Robert W. Cox, Production, Power, and World Order: Social Forces in the Making of

History, Columbia University Press, 1987.
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agreements between states as automatically giving rise to legal rights and
obligations, but, instead, to posit law as one option among many options.
Along this line of thought, states can enter into legally binding
agreements if they so wish, but can also conclude agreements that are
considered to give rise to non-legal ‘rights’ and ‘obligations’. This helps
turn the law from the full menu into just an element on a smorgasbord of
possibilities — to be utilised whenever it is deemed convenient, and to be
left aside when considered inconvenient. The obvious question is then:
“convenient or inconvenient for whom?”” And the equally obvious answer
is: “for those in positions of power”. This is further stimulated by Anne-
Marie Slaughter’s worrying observation that much policy-making takes
place in networks of civil servants, far from the public view, and far
removed from any systems of political accountability, never mind legal
accountability.?

The net effects of such activities are, at minimum, twofold. First, it
means that domestic procedures with respect to treaty-making have
eroded. Parliaments have often fought long and hard to receive some
influence on the making of foreign policy, if only to prevent their position
from being eroded by means of the conclusion of treaties. As a result,
many parliaments have some formal role to play when it comes to the
conclusion of treaties. However, they have no formal role to play when it
comes to the conclusion of other kinds of instruments. Hence, the
possibility of concluding a non-legally binding agreement will often
involve the circumvention of a domestic parliament, and thereby
undermine democracy.

Second, it means that the power of law (the culture of law, if one so
wishes) is also being eroded. The seeming possibility of choosing which
norm system or normative order is most suitable for the circumstances at
hand means that law has become, and will increasingly become, an option
among options. Where earlier generations still respected, or even
celebrated, the law as a human artefact in its own right, the law now has
to compete with politics, morality, and even brute and untrammelled force
for its place in the sun.

This trend is visible not just in the conclusion of agreements. In
more recent decades, states have also seen fit to establish soft tribunals,

2 Anne-Marie Slaughter, A New World Order: Government Networks and the Dis-

aggregated State, Princeton University Press, 2004.
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euphemistically referred to as ‘compliance procedures’, which aim to take
the sting out of obligation. A breach of an obligation is no longer a
breach, but rather a ‘compliance problem’; and the most fitting approach
is not to present the violating states with sanctions, but rather with
assistance.

All this stems from the (understandable) desire to have law reflect
existing political or moral configurations and sentiments as closely as
possible, but this is deplorable, for two reasons. One is that existing
political configurations tend to be those in vogue among the power
holders, not the powerless. Second, it discards the function of law which,
in all plausibility, is precisely to simplify those existing political
configurations and turn them into workable mechanisms, where behaviour
is either legal or it is not, and one is either in breach of an obligation or
one is not.

All this is further exacerbated by academic trends and vogues, none
more detrimental than the rising popularity of social science approaches
to study, analyze and discuss the law. Some have tried to argue, in recent
years, that law is only law if states actually behave in accordance with it
(the behaviouralist perspective).® The obvious result then is that illegality
is no longer a possibility, for any violation must mean that the norm was
not legal to begin with. Others have even subjected international law to
economic analysis, usually with terrifying results, ignoring altogether that
the behaviour of states hardly fits the presumption of rationality
underlying such methods and, moreover, that the number of actors is too
small to draw many meaningful conclusions.* Together, however, such
methods further confirm the idea that law is a tool among others.

Of course, there is no action without reaction, no thesis without its
antithesis, and here too reactions are visible. One such response is to press
for stronger sanctions elsewhere in the system. Many have advocated a
bigger role for the International Criminal Court. Surprisingly, while states
are increasingly left off the hook, individuals are increasingly thought
suitable subjects for punishment, even those (or especially those, perhaps)
who exercise little or no political power. In much the same way that water

José E. Alvarez, International Organizations as Law-makers, Oxford University
Press, 2005.

Jack L. Goldsmith and Eric O. Posner, The Limits of International Law, Oxford Uni-
versity Press, 2005.
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flows wherever it can, so too is responsibility assigned where the chances
of actually holding someone responsible are greatest, rather than on the
basis of their perceived guilt.

While non-compliance procedures have mushroomed, so too have
calls for greater involvement of domestic courts in the application of
international law. Those domestic courts themselves have responded in a
lukewarm fashion, sometimes creating sophisticated but untenable
distinctions between the existence of an international obligation and the
authoritative interpretation thereof (as the US Supreme Court did in
Medellin), and sometimes simply ignoring the international setting
altogether (like the ECJ in Kadi).

5. Controlling Public Power

The increasing looseness or softness of international law has also been
met with a response when it comes to the activities of international
organisations. Ever since the demise of the International Tin Council in
the 1980s and the UN Security Council found itself brought back to life in
the early 1990s, the international legal community has aimed to come to
terms with the exercise of public power by entities that, until then, were
thought to never do wrong. The Institut de Droit International, the
International Law Association, and the International Law Commission
have been or are engaged in projects aiming to establish a regime relating
to the responsibility (or, broader, accountability) of international organis-
ations. Individual academics have devoted a lot of attention to this as
well, and have borrowed notions, concepts and principles from con-
stitutional law (‘constitutionalisation’) and administrative law (‘Global
Administrative Law’) in order to curtail the activities of international
organisations.

Much of this comes as no surprise: for decades organisations were
allowed to run wild, without there being any controls other than fairly
blunt political mechanisms (withdrawal, withholding funding). Yet
ironically, those same organisations were not overly active, carefully
making sure not to step on the sovereign toes of their member states.
Since the early 1990s the level and scope of their activities has increased
dramatically: the Security Council has started to impose sanctions on non-
state actors and even individuals, and the UN at large has seen fit to
demarcate boundaries, decide on war compensation claims, and even
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administer territory. It is no wonder then that an increased level of activity
has been followed by increased calls for control.

Typically, the control takes on two related guises. The first, and so
far dominant of these, is to create all sorts of standards to which
organisations are supposed to adhere. These may be standards associated
with constitutionalist thought (to respect fundamental rights, e.g.), or
more often perhaps standards borrowed from administrative law:
proportionality, transparency, and the like. Some posit that organisations
are bound by all sorts of rules of customary international law (however
unsettled these may be by themselves), and organisations themselves have
taken up the gauntlet and have started to create or upgrade departments of
internal oversight and so-called compliance officers, whose task is to
control the organisation from the inside.

Second, the creation of standards also, almost by definition, implies
the desire to see bodies created to test whether the organisations meet
those standards. Those compliance officers are an example of such an
accountability mechanism, as are such bodies as the World Bank
Inspection Panel and ad hoc mechanisms such as the Volcker
commission, set-up to apportion blame after the UN’s Oil for Food
Program turned out to be less than fortuitous. Likewise, the member states
may set up ad hoc bodies to study events or, as happened after the Dutch
military embarrassed itself in Srebrenica, award the task of finding
accountability to an existing institution.

While the growing relevance of standards and accountability
mechanisms (also in domestic settings) is meant to inspire public trust in
public authorities, critics have noted that the effect may be well the
reverse. Such trends create what Michael Power has felicitously referred
to as ‘the audit society’,> where everyone eventually controls everyone
else but trust ends up being eroded. The reason is, eventually, obvious:
creating standards for behaviour invites actions that conform to these
standards. Actors are no longer forced to ask themselves whether
behaviour is right or wrong, just or unjust, honest or dishonest, but simply
whether it meets with the standard concerned. Since standards are by their
very nature open to different interpretations, may need to leave some
discretion in order to be workable, and will never be able to capture all

®  Michael Power, The Audit Society: Rituals of Verification, Oxford University Press,

1997.
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possible contingencies, it follows that such standards exercise the
simulacrum of control, rather than control itself. In the meantime, trust
and confidence in public authorities, including international organisations,
seeps away; the authority may act in perfect conformity with some
standard or other, and yet not do the right thing, or act unjustly.

In addition to standards of behaviour, which are expected to single
out right from wrong, a growing trend is to employ indicators of
performance to monitor the exercise of public power. These do not
separate right from wrong but, instead, single out effective from
ineffective. In the field of human rights, this trend has already been
visible for a number of years: states’ human rights records are monitored
with the help of indicators such as the number of incidents, the number of
prosecutions, et cetera. The same is also visible elsewhere, e.g., in relation
to environmental protection. In principle, there is nothing wrong with this,
but two dangers loom large.

The first of these is, of course, that the use of indicators is itself an
exercise of public power. Monitoring agencies should not remain above
scrutiny, and the choice for certain indicators over others is a political
choice par excellence. Second, and perhaps more disturbing because less
obvious, is the circumstance that indicators may come to affect the world
as such: they do not only measure performance, but mould the world to
accord with the indicator. Indicators may be chosen not just because they
are substantially relevant, but also because they make for easy
measurement or make comparisons possible. Those in positions of public
power may no longer strive to fulfil their mandates as best as they can, but
instead to score as well as possible on the indicators used. And this, in
turn, would come to mean that we re-construct the world around us so as
to coincide with our indicators, rather than the other way around.
Moreover, there is enormous scope for conflict between standards of
behaviour and indicators of performance — they do not necessarily go
hand in hand.

6. Some Prescriptive Conclusions

What now is the discipline of international law to do? First, it should
come to the realisation that international law ultimately, and in particular
by regulating the global economy, affects the life of people, not just of
states and other actors. That does not mean (as is often supposed) that
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individuals should be considered as subjects of international law; it might
be perfectly possible to respect each and every individual without giving
them a formal status, in much the same way that the US can respect the
lives of people in other countries without pronouncing them subjects of
US law. International lawyers should realise that world poverty and
malnutrition are a product (or at least a side-effect) of international law, as
is unequal development. To the extent that the domestication of tax law,
migration law and labour law help sustain a ‘race to the bottom’, it would
be useful for international lawyers to make sure that those fields do not
remain as neglected as they now are, if only for the discipline’s own sake:
the fragmentation of international law may entail that the discipline as
such will end up shattered, replaced by fragmented specialists in, say,
maritime law, or trade law, or indeed tax law. The best way to combat
fragmentation may be not so much the desperate search for uniformity,
but rather to ensure that all aspects of life are part of the same broader
fabric — only in this way can the fabric itself survive.

International lawyers (at least those working as independent
academics) should stop providing states with the arguments to kill off
their very discipline. Arguments that agreements can be binding yet
remain non-legal rest on very flimsy, and eventually untenable, theoretical
assumptions and, what is more, only produce similar orders devoid of the
guarantees that come with law. As Michel Virally once demonstrated
(without drawing the obvious conclusion), if one takes the idea of non-
legally binding agreements seriously, one would need to develop a set of
rules to deal with the creation of such agreements, their effects,
implementation and application, and their termination.® Such a system of
rules can only mirror the law of treaties, so, in the end, there is no real
difference, except for democracy and legal protection being eroded. Much
the same applies to the creation of compliance procedures: if taken
seriously, these will come to look like courts in all but name. The big
loser here is the idea of law, to be replaced by some kind of unclear, un-
transparent functionality that only serves the interests of those in positions
of power.

Michel Virally, “La Distinction Entre Textes Internationaux de Portée Juridique et
Textes Internationaux Dépourvus de Portée Juridique (2 L’exception des Textes Ema-
nant des Organisations Internationales)”, in Annuaire de [’Institut de Droit Internatio-
nal, vol. 60, pp. 166-257.
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Finally, one lesson to learn is that while the law is a great invention,
not everything can be captured in terms of standards and tribunals.
Deontology begets deontology. Increased sets of standards will lead to
increased accountability mechanisms, but not necessarily to greater
accountability of public power. Instead, there is every reason to believe
that this will lead to increased distrust. The only remedy may well reside
in a new faith in the classic Aristotelian insight that what matters is not
just the standards applicable to our political leaders, but also their
individual character traits.
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The Bifurcation of International Law:
Two Futures for the International Rule of Law

André Nollkaemper*

The continuing quest for the international rule of law will not develop
along a uniform path. The main divergence will be between two models.
In the first model, the international rule of law is confined to the
international level. Here, progress can be expected to be slow, and to
vary between regimes. In the second model, the international rule of law
mingles with the domestic rule of law. Here it will be much more
powerful, as it can profit from national institutions. However, the
development of this second model will be uneven across the world, as it
depends on varying degrees of national legal empowerment. Moreover, it
creates fundamental dilemmas, as the very international law which seeks
to impose itself on the national legal order remains rooted in the
international legal order with its relatively limited rule of law quality.
Therefore, the two futures for the international rule of law are
intrinsically connected. The international rule of law will be able to
strengthen the national rule of law, and profit from its superior
enforcement mechanisms, to the extent that the rule of law at the
international level will be strengthened.

Traditionally, international law is understood to constitute a unified
system. It is based on a common set of sources that define which norms
are part of the international legal system. General principles define the
basic foundations of the relations between subjects. Unity is further
supported by secondary rules that govern matters such as rules of change,
interpretation and the consequences of wrongful acts. Moreover, a number
of global institutions, most notably the United Nations, constitute the
institutional manifestation of a unitary international legal order.

In the past few years we have seen cracks in this unitary system,
often examined through the conceptual lens of fragmentation. In the
coming twenty years, it is likely that these cracks will magnify and we

André Nollkaemper is Professor of Public International Law at the Amsterdam Cen-
ter for International Law (ACIL), Faculty of Law, University of Amsterdam.
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may see the system divide into separate parts. These will still be
connected through all of the common elements identified above.
However, the distinctions between the separate parts are likely to become
gradually more important.

One of the many criteria that will differentiate subsystems is the
rule of law quality of international law. While the quest for the rule of law
beyond the nation-state (or: the international rule of law) is as old as
international law itself, there is ample evidence that this quest will
continue be strengthened in the next few decades. International affairs are
simply too important, and affect too many people’s daily lives, to leave it
to the uncontrolled arbitrary whims of politics. However, it is unlikely
that the international rule of law will develop itself along a uniform path.
Rather, it is likely that we will see multiple variations in the rule of law
quality within the international legal system, which will affect the very
foundations of international law as a uniform system applying to all states
in the world.

The main dividing line is likely to be between two, coexisting,
models for the international rule of law (though, as will be elucidated
below, within each model there will be further variation). In the first
model, the international rule of law is confined to the international level.
In the second model, the international rule of law will connect with the
domestic rule of law and profit from, but sometimes also undermine, the
rule of law at national level. We can call this model the internationalised
rule of law — ‘internationalised’, because a previously domestic system for
the protection of the rule of law is infiltrated by international law.

In the first model, the international rule of law will be a continuity
of traditional international law. It will be based on the very foundations of
international law, including the core principles of sovereignty, sovereign
equality, dualism, non-intervention and the prohibition of the use of force.
It is not at all impossible to think about this type of international law in
terms of the rule of law. Indeed, the quest for the rule of law is inherent in
the existence of international law. International law is an instrument of
power, but at the same time seeks to control power. From this perspective
the entire system of international law can be seen in rule of law terms, as
it seeks to limit the use and abuse of power by states. Thus, the rule of law
at the international level, in large part, is defined though the protection of
sovereignty, non-intervention and the peaceful settlement of disputes, as
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intervention and use of force are the most obvious violations of any rule
of law system.

Precisely because of the dominant role of sovereignty, this rule of
law at the international level is fundamentally different from the rule of
law at the national level. Partially as a result, compared to the rule of law
that exists at the national level of some (but obviously not all) states, the
international rule of law remains primitive and weak, in particular in its
enforcement, dispute settlement and adjudication functions. Enforcement
remains largely in the hands of the very actors whose acts are to be
controlled. Self-help and countermeasures are the next best option.
Adjudication remains incidental and it is impossible to conceive
adjudication as a systematic force in the enforcement of international law
or in the settlement of disputes. It is this feature that will continue to raise
the question of whether international law is truly law.

Yet, this rule of law at the international level will remain an
important model, shared across the world. Much of the modern
international law scholarship may underestimate the power of continuity
in normative, as well as empirical terms. Indeed, much of traditional
international law is utterly modern in its emphasis on the protection of
distinct groups and communities that define their own social, economic
and political order and their relationship with other communities and legal
orders.

In particular areas of international law, the rule of law at the
international level has been significantly strengthened and may even start
to share qualities with the domestic rule of law, notably in its increasing
reliance on independent forums for accountability. The reliance on auto-
determination and self-help is gradually being replaced with international
adjudication organisations and their softer counterparts of international
non-compliance procedures. The next twenty years will see an extension
of international adjudication currently exemplified by the World Trade
Organization, investment arbitration, human rights litigation in
international courts, and litigation in international and internationalised
criminal tribunals for individuals. It will also see a continuation of the
review of compliance by international institutions, for instance in the field
of international environmental law.

It would be incorrect to consider this second type to be of marginal
relevance because it would be limited to a few specialised functional
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regimes. We can see the strengthening of the rule of law at the inter-
national level, precisely in areas of international law that are of impor-
tance to the daily lives of many people (including fundamental rights,
trade and investment and environmental protection), will be quite distinct
from the traditional international rule of law.

The strengthening of the international rule of law in particular
regimes and areas of international law will lead, to some extent, to a
disruption of the unity of international law, in terms of its rule of law
quality. Yet, in all cases, the international rule of law principle remains
confined to the international level, and continues to be based on and sup-
ported by principles of sovereignty, consent and dualism that characterise
traditional international law.

The second future for the international rule of law presents a radical
departure from the first model. Here international law transforms itself
from its international roots and interconnects and mingles with national
law. In this model, the international rule of law is still based on and
protected by international law, as the very concept of international law
necessarily remains source-driven, and the sources are located in and
recognised by the international legal order. However, unlike the first type
of international law, it is not based on a duality with national law. In
terms of contents and subjects, it overlaps with national law. Perhaps most
importantly, it makes use of the organs of the national legal order. Thus it
is not based on a separate rule of law at the international level, but rather
on an integration of the international and the national rule of law. There
are not two rules of law, only one, be it a particularly complex rule of law
with built-in tensions and contradictions.

This second model is driven by the fact that international law is
increasingly regulatory in nature, directly governing matters that are
otherwise located in domestic legal orders. International law not only
influences and determines the contents of the ‘law that has to rule’, but
also determines the very foundations of the rule of law that are to apply
domestically. International law, particularly international human rights
law, imposes such fundamental limitations on the power of government
that it has, in fact, become difficult to think of a rule of law or a relation-
ship between a state and its citizens that does not have some connection
with international law.
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This increasing normative space creates opportunities for and can
strengthen both the traditionally domestic rule of law and the international
rule of law. As to the former, international (human rights) law strengthens
and supports the domestic rule of law, for instance in protecting the
autonomy of domestic courts vis-a-vis the political branches, and in
protecting citizens against retrospective laws. As for the latter, this ming-
ling of international and national spheres allows international law to profit
from the rule of law quality of national institutions. A key institutional
consequence is that national courts, which were always the natural first
port of call for adjudicating rights and obligations of private parties, also
become the first port of call for international claims by private parties.
The effect of the allocation of rights to individuals on the power of
national courts extends to issue-areas that traditionally have been removed
from the power of domestic courts, including armed conflict. This can
remedy, to a significant extent, a fundamental weakness in the inter-
national rule of law: the absence of independent courts which can review
the use and abuse of public power.

In the coming decades, the two types of international law will co-
exist. One might call this a situation of legal pluralism within the
international legal order. They will each occupy a separate normative
space. However the second model will probably not overtake the first.
The development of the second type of the international rule of law and
the relative size that it will occupy in relation to the rule of law at
international level, will be highly uneven and indeed raises some fun-
damental dilemmas.

As to the uneven development of this type of international rule of
law, two considerations are critical. First, within international law there
are significant variations in the degree in which particular parts of inter-
national law indeed, penetrate the national legal order. It is in particular
international law that creates individual rights which circumvent the
shield of the state. Kelsen correctly observed that as direct authorisation
or obligation of individuals by international law replaces the traditional
model of indirect authorisation and obligation, the boundary between
international and domestic law evaporates.® While such direct regulation
provides the power of international law to pierce the legal order of the

! Hans Kelsen, Law and Peace in International Relations: The Oliver Wendell Holmes

Lectures, 1940-41, Harvard University Press, Cambridge, 1942, p. 96.
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state, it also presents its limitation. Although there are ample examples of
states that make international law part and parcel of domestic law, even
irrespective of individual rights, the overwhelming trend in practice is to
limit the insertion of international law in the national legal order to those
rules of international law that create international rights. There is indeed a
systematic connection between, on the one hand, international law that
creates individual rights that protect individuals against the exercise of
public power (and thus substantively are at the core of the rule of law),
and, on the other hand, the power of such rules to pierce the veil of the
legal order of the state. But that connection is representative of only a
relatively small part of international law.

Second, the trend towards the internationalised rule of law will be a
highly uneven development throughout the world. In contrast to the first
two types of international law, it is only driven in part by international
law alone, but depends strongly on national law. It would be simplistic to
contend, as is sometimes done, that the influence of international law on
national law, and the national rule of law, would only be a matter of
national law. International rules contain fundamental principles, including
the principle of effectiveness, which have direct consequences for and
require effective domestic implementation. However, the actual legal
effect of all international rules, including those that create individual
rights and obligations, in the national legal order necessarily remains
driven by a complementary role of national law. International law can mix
with national law to the extent that national law supports this.

It is here that we are likely to see fundamental separations in the
international legal order in the next twenty years. The number of states
that allow international law to mix with national law, and allow their
courts to distance themselves from the political branches of the state, thus
becoming effective agents of the international legal order is increasing,
however they remain fairly limited. Based on current trends, in particular
as evidenced by the practice of constitutional change and the practice of
national courts, it may be estimated that by 2030-2040 that number may
increase to about half of the states in the world. The trend will be
strongest in the European states, giving an entirely new dimension to the
old concept of European international law. Somewhat paradoxically, the
old notion of European international law, which was predominantly based
on the European power politics, transforms itself largely (but it should be
re-emphasised, not exclusively) into a European rule of law based system
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that incorporates part of international law. To a lesser extent, patterns
supporting this third type of international law can be found in states in
(South-East) Asia, Africa and Latin-America, such as Japan, India,
Pakistan, Australia, South-Africa and Argentina. The group of states that
by 2040 will not have moved in the direction of this second model of the
international rule of law will decline, but is likely to still include powers
such as China, Indonesia, Venezuela, Saudi-Arabia and Iran. A varied
middle category will contain such diverse states as the Russian Federation
and the United States.

The uneven nature in which the model of the internationalised rule
of law will spread itself throughout the world will be based on a wide
variety of political, social, economic and cultural considerations which
will differ between states. However, critically, it also will be based on a
structural condition of international law itself. Here we reach the
fundamental dilemma that will be posed by this second model for the
international rule of law. International law, as it imposes itself on national
legal orders, intrinsically has a dual nature. On one hand, it prescribes
national law and practice and, in cases of individual rights, directly
regulates the legal position of individuals. By doing so, it will become
part of the very foundations of the rule of law that are to apply
domestically. But on the other hand, the very international law that seeks
to impose itself on national law remains part of the international legal
order where the rule of law remains in a much weaker state. While
international law may benefit from mixing with national law to strengthen
the character of its rule of law, its own weaknesses, in particular with
regard to decisions of international institutions, may endanger the rule of
law. The dilemma posed then, is to what extent and how, national law
should set up controls, filters and limits to mitigate these dangers without
undermining the substantive values that international law seeks. States
have perceived, and coped with this dilemma in widely different ways,
which in itself further contributes to the pluralism within the international
rule of law.

The technical legal answer to this dilemma from the perspective of
international law is simple. The principle of supremacy does not allow for
states to prioritise national considerations beyond the room that
international obligations leave for such considerations (which,
incidentally, by no means is insignificant — international law does not
come from out of the blue but is made by the same states that wish to
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preserve particular national interests, and that generally will know how to
create room for lawfully preserving such interests).

But from a more general perspective, it may not be obvious that full
performance of international obligations, whatever their substantive or
procedural deficiencies, is necessarily conducive to the rule of law. The
deficiencies will generate a continuous contestation between the
international rule of law and the rule of law at the national level. National
decisions to decline full and unconditional reception of international law,
which are based on these very rule of law deficiencies, may well protect
and indeed strengthen the rule of law at the international level. In this
respect, national organs can contribute not only to the review of the
exercise of power of national organs on the basis of international law, but
can also do so in regard to international institutions. With regards to those
areas where international law seeks to determine the content of national
law, international law should only be allowed to do so if it meets the same
qualitative standards as those that have been applied domestically. A
sensible approach that deserves following was the Kadi judgment of the
ECJ.2 In this respect, the two futures for the international rule of law are
intrinsically connected: the international rule of law will be able to
strengthen the national rule of law, and profit from its superior
enforcement mechanisms, to the extent that the rule of law at the
international level will be strengthened.

2 Court of Justice of the European Union, Yassin Abdullah Kadi and Al Barakaat Inter-

national Foundation v. Council of European Union and Commission of European
Communities, Joined Cases C-402/05 P and C-415/05 P, Judgment, 3 September
2008, ECR 1-06351.
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The Rule of Law in the 21* Century:
Bridging the Compliance Deficit

. . *
Stavros Zouridis

During the past decades the rule of law as a legal institution has spread
all over the world. It has become part and parcel of many constitutions
and legal infrastructures. But has the rule of law also become a
cornerstone of everyday government practices? Even though we lack an
empirical body of knowledge on the actual impact of the rule of law, the
indications thus far do not justify a jubilant mood. While in-depth
research in traditional rule of law countries demonstrates serious
discrepancies between the law of the books and the everyday realities
within public authorities, new rule of law countries have an even longer
way to go. Although, on the surface enforcement seems to be the key to
compliance with the rule of law enforcement only works if the rule of
law is perceived as legitimate. In turn the rule of law will only be
perceived as legitimate if it proves to be an effective governance
approach to real social problems like transnational crime, pollution, and
economic growth. The roadmap towards global compliance with the rule
of law therefore includes enforcement, legitimacy, and governance.

1. The Rule of Law as a Socio-Political Institution

A government bound by its laws — a rechtsstaat — greatly contributes to a
society’s prosperity, stability, and well-being. The rechtsstaat as a socio-
political institution is a historical achievement that took hundreds of years
to develop in the context of Western civlisation. However, its growth and
maturity have never been a matter of course, despite the widespread belief
that it constitutes a timeless and universal principle. The rule of law has
evolved as an answer to a reoccurring historical problem. The caprice of
powerful rulers who increasingly depended on a taxpaying class of
merchants caused revolutions which in turn forced rulers to accept the
rule of law. The rule of law has not followed deterministically from

Stavros Zouridis is Full Professor of Public Administration at Tilburg University,
The Netherlands.
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historical conditions, nor shall it in the future. Rather, it canalises
collective political action is a way that is at odds with its nature.

Even if the rule of law is laid down as a legal principle in
constitutions and international law, it does not therefore guarantee
compliance. Independent courts can be corrupted, powerful governments
are very well able to operate in the shadow of the law, and fundamental
rights can easily be violated and justified with an appeal to maintaining
public order, fighting crime or terrorism. The separation of powers may
be an attractive theory underlying the rule of law, but it has nowhere been
realised to an extent that it guarantees the total adherence of public
authorities to law in practice. The rule of law has always been contested
and there is no reason to believe that this will change in the near future.
Even in countries where rule of law has a long tradition, research
demonstrates serious discrepancies between the rule of law in the books
and the rule of law as government practice.

This ‘think piece’ argues that the major challenge the rule of law
will face in the next decades is the movement from the rule of law as an
abstract doctrine to the rule of law as real governmental practice.
Increasingly governments throughout the world have adopted the rule of
law as a leading principle, but they fail to enact corresponding practices.
At the same time, countries with histories of the rule of law tout their own
achievements while research shows many discrepancies between their
words and actions. In order to move from the books to practice, the rule of
law will face a two-part challenge. First, to the concept must be
conceptually redefined and extended in order to allow an empirical
assessment beyond constitutions, legislation, and legal institutions.
Second, the rule of law must be enforced and respected. Both challenges
are addressed in this ‘think piece’.

2. The Rule of Law?

Although the rule of law is frequently cited in legal and political debate, it
is a complex and problematic concept to use for scholarly purposes. Its
core meaning is not contested. The rule of law means that law rules, not
the whims or a ruler (e.g., Neumann, 1986). Even though the Anglo-
Saxon concept of the rule of law differs from its German counterpart (a
rechtsstaat, or, literally, a state of law) both in a legal and a historical
sense these concepts share a core meaning. In the realm of the state, the
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rule of law means that governments and public authorities are bound by
law. But this core meaning raises some serious questions: what do we
mean by the law that binds governments and public authorities? And what
do we mean if we say that governments and public authorities are ruled by
law?

2.1. The Rule of What?

Any scholarly claim beyond this core meaning is inevitably subject to
contestation. The concept of law has triggered age-old debates that have
not been satisfactorily settled. Law may refer to legislation and court
orders (a positivist conception), but it may also refer to principles of
justice, human dignity or fundamental rights (a natural law conception),
fair trial and fair procedure (a formalist conception) or legal and social
order (an institutional conception). Both the positivist and the formalist
conceptions have been attacked by scholars because they allow for
totalitarian governments and public authorities infringing on human
dignity. The natural law conception addresses this concern, but only if
human dignity is actually laid down in a constitution or in legislation.* If
it remained exclusively a natural law principle, it would allow
governments to surpass law so as to achieve a higher ideal. If human
dignity or fundamental rights is in fact laid down in law, the rule of law
blends with culture. Western Europeans or Americans will not necessarily
adopt the same definition of human dignity as Chinese, Indians, Nigerians
or Bolivians, for example. Bringing in natural law also means bringing in
a culturally subjective element which complicates an objective rule of law
standard.

If we wish to empirically establish and compare the rule of law as a
real-life institution we thus need an objective standard. The doctrine of
the rechtsstaat as a state or government bound by its own laws provides
such an objective standard. This basic doctrine has been defined in Article
2 of the Code of Good Administration, an appendix to the
Recommendation on Good Governance of the Committee of Ministers of

For example, Article 1, section 1 of the German constitution states that human dignity
is inviolable and that all state powers have the legal obligation to uphold and protect
it. See Grundgesetz fur die Bundesrepublik Deutschland, 23 May 1949, Article 1 (1):
Die Wiirde des Menschen ist unantastbar. Sie zu achten und zu schiitzen ist Verpflich-
tung aller staatlichen Gewalt.
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the Council of Europe to Member States (Recommendation
CM/Rec(2007)/7). Article 2 states:

Article 2 — principle of lawfulness

1. Public authorities shall act in accordance with the law. They shall not
take arbitrary measures, even when exercising their discretion.

2. They shall comply with domestic law, international law and the
general principles of law governing their organisation, functioning
and activities.

3. They shall act in accordance with rules defining their powers and
procedures laid down in their governing rules.

4.  They shall exercise their powers only if the established facts and the
applicable law entitle them to do so and solely for the purpose for
which they have been conferred.

Even though this approach is objective, it will still often be difficult
to legally decide whether or not public authorities act in accordance with
the law. Almost any rule, principle, and section of national and
international law cannot be unequivocally interpreted.

2.2. What Does Law Rule?

Using the concept of rule also reveals some serious difficulties. The main
problem is how to approach the relationship between law and the ruler or
the sovereign within a state. If sovereigns are bound by law, how can they
be considered ‘sovereign’ in the proper sense with respect to a political
order? The rule of law sometimes seems to be a contradiction, as
Neumann has argued:

Both sovereignty and the Rule of Law are constitutive

elements of the modern state. Both however are

irreconcilable with each other, for highest might and highest

right cannot be at one and the same time realised in a

common sphere. So far as the sovereignty of the state

extends there is no place for the Rule of Law. Wherever an

attempt at reconciliation is made we come up against

insoluble contradictions.?

Even if we solve this contradiction by using existing legislation,
court orders, and treaties, it remains unclear how these relate to the

2 Franz Neumann, The Rule of Law: Political Theory and the Legal System in Modern

Society, Berg Publishing Ltd., Leamington Spa, 1986, p.4.
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sovereign in a state (e.g., the constitutional legislator). For example, to
what extent does this conundrum imply that the state cannot change the
law? And if the sovereign is entitled to alter the law, to what extent can it
do so? Should the sovereign respect certain legal principles, fundamental
rights or procedures that mark the boundaries within which he has to act?
Or does the rule of law only demand that a ruler has to rule by law? And
even if we limit the meaning of the rule of law to rule by law, what are the
consequences for the actual functioning of public authorities? Do public
authorities have to apply all law in all cases, even if law demands
contradictory actions? What if environmental law requires the refusal of a
permit and the principle of legal certainty requires that it should be
granted? What if the police do not completely observe insignificant
criminal procedure guidelines while successfully solving a major crime?
Finally, does the rule of law only apply to the actions of the state, or
should the rule of law also be taken into account if the state decides not to
act? Should courts only assess how public authorities use their power to
enforce law, or should the courts also assess the omissions of public
authorities in order to detect possible non-compliance and arbitrariness? If
courts do not take omissions into account, how can they ever assess
possible arbitrariness on the part of public authorities?

For the purposes of this paper it is not necessary to fully consider
these problems of legal change and legislative, administrative, and
judicial discretion. The rule of law has been defined as a principle of
lawfulness. A ruler is always entitled to change the existing laws, but only
if the changes comply with higher law and if the appropriate procedures
have been followed. Therefore, the rule of law obliges governments and
public authorities to obey their own laws while governing, making
decisions, and acting within the sphere of governance. But this definition
of the rule of law requires we take all actions and omissions of public
authorities as our focus instead of the actions that coincidently are brought
before a judge or picked up by the media or by researchers.

3. The Current State of the Rule of Law: A Rough Sketch

3.1. Measuring the Rule of Law

Any attempt to sketch the current state of the rule of law seems a priori
destined to end in tragedy. Besides the vast literature on institutional
design, the implementation and the enforcement of law, judicial review
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and so on, a comparative diagnosis of the rule of law requires a stable
measuring tool across time and place. For the time being we lack a world-
wide survey on the principle of lawfulness and the extent to which
governments and public authorities actually comply with their own laws
and their international obligations. We therefore have to look for
alternatives.

A group of researchers working within the scope of the World
Justice Project attempted to develop such a tool. They created the Rule of
Law Index 3.0, which encompasses 10 factors which are divided into 49
sub-factors.? At first glance many scholars will adhere to these principles
and institutions and the 3.0 version is a much better attempt than earlier
versions of the Rule of Law Index. But the Rule of Law Index as defined
in the World Justice Project is too problematic to use for research
purposes. First, some factors are too abstract and too general to refer to
any reality outside law. For example, sub-factor 1.2 requires that
government powers are effectively limited by the legislature. The
institutional embodiment of the rule of law in the context of legal and
public administration practice may differ substantially. The Rule of Law
Index is therefore too indeterminate to discriminate between different
designs. Second, the Rule of Law index 3.0 is not only too abstract and
too general, in some respects it is also too concrete. Among the sub-
factors listed, there are many sub-factors that embody a specifically
Western approach to institutionalising the rule of law. For example, the
index requires a guarantee of freedom from arbitrary interference with
respect to privacy. As such, a number of these factors denote the
individualistic and liberal orientation of Western Europe and the United
States. Third, we lack reliable data on the actual state of the practice of
the rule of law in almost every country. Finally, looking at the rule of law
in this way conceals both the real and everyday dilemmas within the
rechtsstaat. For example, efficient administration does not always go
hand in hand with independent audits and a system of checks and
balances. And fundamental rights like the fundamental labor rights can
hardly be directly related to the rule of law. Sometimes fundamental
rights may even force governments to violate the rule of law. This broad

8 Mark David Agrast, Juan Carlos Botero, Alejandro Ponce, “The World Justice Pro-

ject: Rule of Law Index 20107, World Justice Project, available at
http://www.worldjusticeproject.org/sites/default/files/WJIP%20Rule%200f%20Law%
20Index%202010_2_0.pdf, last accessed 23 March 2011.
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interpretation of the rule of law thus masks dilemmas, tensions, and trade-
offs between different theories of the rule of law.

The World Bank’s Governance Indicators also attempt to grasp the
comparative complexity by means of a standardised tool. These indicators
aim to internationally compare governance on six dimensions:

- Voice and accountability: the extent to which a country's citizens
are able to participate in selecting their government, as well as
freedom of expression, association, and the press;

- Political stability and absence of violence: the likelihood that the
government will be destabilised by unconstitutional or violent
means, including terrorism;

- Government effectiveness: the quality of public services, the
capacity of the civil service and its independence from political
pressures; the quality of policy formulation;

- Regulatory quality: the ability of the government to provide sound
policies and regulations that enable and promote private sector
development;

- Rule of law: the extent to which agents have confidence in and
abide by the rules of society, including the quality of property
rights, the police, and the courts, as well as the risk of crime;

- Control of corruption: the extent to which public power is exercised
for private gain, including both petty and grand forms of corruption,
as well as an elite ‘capture’ of the state.

Several dimensions directly relate to the principle of lawfulness.
Regulatory quality, rule of law, and control of corruption are directly
connected with the principle of lawfulness, while government
effectiveness and accountability are only indirectly connected with this
principle. Therefore, these governance indicators may provide some
partial knowledge on the current state of the rule of law throughout the
world. We should be cautious when interpreting these indicators because
of the different sources used in different countries and because the
indicators use (expert and citizen) opinion polls instead of facts.*

*  See, for example, the World Bank Group, “The Worldwide Governance Indicators

(WGTI) Project”, available at http://info.worldbank.org/governance/wgi/index.asp, last
accessed 23 March 2011.
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4. The Need for a Public Administration and Public Governance
Perspective

In order to assess whether governments and public authorities are also
ruled by law in practice we need a multidisciplinary, objective, and
standardised tool based upon the principle of lawfulness. Such a tool must
comprise a set of operational indicators and the application of these
indicators to all public authorities at all levels of government. These
indicators should not be limited to what is legally required in order to
establish a rule of law. A legal perspective does not suffice to assess
whether law really rules. A legal perspective only establishes whether the
rule of law is laid down in legislation and whether the corpus of law
incorporates the necessary legal institutions. This does not necessarily
relate to real government. For example, besides Germany, the United
States and the United Kingdom are perhaps, on paper, the most fully
developed contemporary rule of law jurisdictions. But most in-depth
studies on the actual practices of real-life implementation agencies,
enforcement agencies, police and justice organisations and even courts in
the United States and the United Kingdom demonstrate serious
discrepancies between the rule of law in the books and the rule of law in
real life government and judicial practices.’

A legal perspective on the rule of law may thus be useful to
describe the legal preconditions of the rule of law, but it will not
guarantee a rule of law in the real practices within public authorities.
First, it does not include the public authorities’ state of compliance with
law. Second, it does not include the use of law by public authorities.
Public authorities usually possess substantial discretionary powers, and

®  For example, see Patrick O’Hara, Why Law Enforcement Organizations Fail: Map-

ping the Organizational Fault Lines in Policing, Carolina Academic Press, Durham
(N.C.), 2005; Keith Hawkins, Law as Last Resort: Prosecution Decision-Making in a
Regulatory Agency, Oxford University Press Inc., New York, 2002; Gregory Alain
Huber, The Craft of Bureaucratic Neutrality: Interests and Influence in Governmental
Regulation of Occupational Safety, Cambridge University Press, New York, 2007;
Jerry L. Mashaw, Bureaucratic Justice: Managing Social Security Disability Claims,
Yale University Press, New Haven, 1983; Eugene Bardach and Robert A. Kagan, Go-
ing by the Book: The Problem of Regulatory Unreasonableness, Transaction Publish-
ers, New Brunswick, 2010; George Weissinger, Law Enforcement and the INS: A
Participant Observation Study of Control Agents, University Press of America, Inc.,
Lanham, 2005; Richard A. Posner, How Judges Think, Harvard University Press,
Cambridge Mass., 2008.
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the use of these powers usually remains under the radar of legal scholars.
Third, the legal perspective does not shed any light on the mechanisms
that empirically guarantee the enforcement of the rule of law. To what
extent does adversarial criminal procedure better guarantee the rule of law
than inquisitorial criminal procedure? Do judicial institutions better
guarantee the rule of law than political and democratic institutions? Do
legal rules better guarantee compliance by public authorities than legal
principles? In order to detect these regulatory, organisational, political,
and administrative design issues, we need a broader public administration
perspective on the rule of law. Moreover, to empirically measure and
compare the rule of law on an international level, such a perspective must
encompass three kinds of indicators:

a) Legality indicators: to what extent do public authorities in nation
states really act in accordance with the domestic and international
substantive and formal regulation (i.e., treaties, constitutions,
national legislation and the legislation of international
organisations, the rulings of international courts and so on)?
Compliance can be measured by systematically looking at decisions
of governments and public authorities, the reception of international
agreements in national legislation, the orders of administrative and
constitutional courts, international courts, and compliance surveys.

b) Rules of the game indicators: to what extent do public authorities
act in accordance with rules defining their powers and procedures?
Do public authorities respect the international, constitutional, and
administrative distribution and demarcation of powers? Compliance
can be measured by looking at the decisions and acts of
governments and public authorities.

c) Arbitrariness indicators: to what extent do public authorities take
arbitrary measures, both when applying given powers and when not
applying given powers? Arbitrariness can also be measured by
looking at whether there are policies in a governance sector and the
levels of compliance with these policies.

Besides these primary indicators, we should use secondary
indicators that indirectly measure whether a state is ruled by law in
practice. As we have seen the Rule of Law Index 3.0 is too biased from a
Western liberal-democratic perspective. We need a more neutral tool that
focuses on the principle of lawfulness while at the same time taking into
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account the different legal and political traditions throughout the world.®
In theory, only three secondary indicators are needed which ensure the
principle of lawfulness in the daily practices of public authorities:

i) Clear, known and determinate laws: a state needs laws that can be
used to assess which government acts are lawful and which are not.
Without such laws, there can be no Rechtsstaat. These laws must be
clear, known, and determinate. It must be possible to define the
meaning of these laws independent of any interpretation by the
state.

ii) A hierarchy of laws: there must be a hierarchy of laws in order to
decide which public authorities have to follow which law and which
laws can be changed by which public authority. A written
constitution is one expression of such a hierarchy. Some
constitutions also contain a nucleus of provisions that cannot be
changed.

iii)Enforcement mechanisms: in order to secure the principle of
lawfulness, there must be mechanisms in place to enforce the law
and to keep governments and public authorities within legal
boundaries. At least two kinds of mechanisms are necessary:

a. Structural mechanisms with real power: these might include
institutions like an independent court system, but also an
ombudsman, internal regulations, and auditing committees.

b. Cultural mechanisms: a government must have a spirit or ethos
that embraces the rule of law. Without such an ethos, the laws
will not be upheld and the structural mechanisms to keep
governments within the boundaries of law will not work.

Using these primary and secondary indicators allows us to establish
whether governments and public authorities comply with the rule of law
in practice. Up to now we have not been able to systematically gather in-
depth data on these primary and secondary indicators. It is therefore
nearly impossible to make any scholarly claim on the current state of the
rule of law throughout the world. It is also impossible to make any
comparison beyond the coincidental institutionalisation of some legal
institutions like independent courts. Any claim beyond the law on the

® H. Patrick Glenn, Legal Traditions of the World, Oxford University Press Inc., New

York, 2007.
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books is hazardous. Even on a European level such a comparison is not
possible, let alone on a world-wide scale with its manifold complexities.
Hence a first challenge for the rule of law in the twenty-first century will
be to build such a systematic and comparative objective body of
knowledge on the rule of law in the everyday reality of government and
governance.

5. The Spread of Law-Bounded Government

Even though we lack a systematic comparative body of knowledge on
global compliance with the principle of lawfulness and its development
over time, there exists fragmented and superficial knowledge at our
disposal. We know that the rule of law ideology spread throughout the
world together with the globalisation process initiated by the fall of the
Eastern bloc at the start of the 1990s. In the past decades nation states
increasingly adopted the rule of law formally as a guiding principle (for
example, the former Eastern bloc, some African states, some of the Asian
states and some states in Middle and South America). A linear progress
towards a universal and global rule of law cannot yet be discerned. For
example, the Governance Indicators of the World Bank paint a rather
diffuse picture of the development of states between 1996 and 2008.
Some nation states show substantial progress on these indicators and
some of these nation states even overtook ‘Western’ countries. For
example, Chile, Botswana and Hungary show impressive progress. Some
countries show a decline on these indicators, such as Zimbabwe and
Venezuela. The World Bank researchers conclude that the world-wide
development is too diffuse to come to aggregate conclusions.

Some other indicators are connected with the rule of law. These
also indicate an ambiguous trend. According to the Democracy Index of
The Economist the number of democratic countries in the world increased
from 69 to 118 during the nineties. The past couple of years the growth of
democracy seems to have stagnated such that the number of autocratic
regimes remains high. In 2010, the Democracy Index counted 26 full
democracies (12,3 per cent of the world’s population), 53 flawed
democracies (37,2 per cent of the world’s population), 33 hybrid regimes
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(14 per cent of the world’s population) and 55 authoritarian regimes (36,5
per cent of the world’s population).”

Freedom House measures the percentage of the world’s population
that is considered to be free which means that the people have political
rights and civil freedoms. Since 1992 the percentage of the world’s
population that is considered free has increased steadily. In 1992, only
24,83 per cent of the world’s population was considered to be free, while
in 2007 45,85 per cent of the world population was considered to be free.
During this period the percentage of the world population that was
considered to be partially free declined from 44,11 per cent to 17,9 per
cent. The relative number of un-free people in the world also increased
from 31,06 per cent in 1992 to 36,21 per cent in 2007. Ever since 2007,
Freedom House observed a decline of the number of people considered to
be free. One fifth of all countries demonstrated a development towards
less freedom, including politically important countries such as Russia,
Pakistan, Kenya, Egypt, Nigeria, and Venezuela.® The most recent
measurement (2009) demonstrates a continuous decline of freedom
throughout the world.®

The Global Corruption Barometer developed by Transparency
International demonstrates substantial improvement during 2004 to 2007.
The level of perceived corruption of political institutions (political parties,
members of parliament) as well as the level of corruption of enforcement
institutions (the police, the justice system, but also tax authorities)
declined during this period. Contrary to the decline of perceived
corruption, a majority of both Asians and Northern Americans then
expected that the level of corruption in their own countries will increase
in the future.’® The most recent measurement (2010) by Transparency

Economist Intelligence Unit, “Democracy Index 2010: Democracy in Retreat”, avail-
able at http://graphics.eiu.com/PDF/Democracy_Index_2010_web.pdf, last accessed
23 March 2011.

Freedom House, “Freedom in the World 2008, available at http://www.freedomhou
se.org/uploads/fiw08launch/FIW08Tables.pdf, last accessed 23 March 2011.

Freedom House, “Freedom in the World 2010, available at http://www.freedom
house.org/template.cfm?page=505, last accessed 23 March 2011.

Transparency International, “Report on the Transparency International Global Cor-
ruption Barometer 2007, available at http://www.ethicsworld.org/publicsectorgover
nance/PDF links/BAROMETER.pdf, last accessed 23 March 2011.
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International proves they are right. It signals an increasing level of
corruption throughout the world.™

Besides the spread of the rule of law among countries (states), a
large number of international institutions has been established to develop
and enforce the rule of law on an international level.”> Together with
globalisation processes, a large number of regional and functional, legal
and quasi-legal, legislative and judicial institutions have grown next to,
within and outside the framework of the United Nations.

5.1. The Current Situation

During the past decades we have thus witnessed a world-wide spread of
the rule of law. Many nation states have adapted their legal systems and
their institutions in order to implement and enforce the rule of law. For
example, systems for legal protection against public authorities,
administrative review systems and audit systems, court systems to
guarantee fundamental rights, administrative and constitutional legislation
that legally institutionalises the rule of law, penal systems that are based
upon the principle of fair trials, and so on. International institutions
increasingly guarantee fundamental rights and the enforcement of law
among nation states. We have to take these revolutionary developments
into account to assess the challenges for the rule of law in the twenty-first
century. But we should not be misguided by the jubilant mood of the
nineties. Even though the development towards a global and world-wide
rule of law seems to follow a linear pattern, the indicators point at a sir
place or even a decline. Less people are free, and corruption is growing.
How should we understand this sir place? Has the global rule of law
revolution stagnated?

" Transparency International, “Global Corruption Barometer 20107, available at

http://www.transparency.org/policy_research/surveys_indices/gch/2010, last accessed
23 March 2011.

Anne-Marie Slaughter, A New World Order, Princeton University Press, Princeton,
2004; Robert Owen Keohane, Power and Governance in a Partially Globalized
World, Routledge, New York, 2002; Judith L. Goldstein et al., Legalization and
World Politics, the MIT Press, Cambridge Mass., 2001.
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5.2. Rule of Law on the Books and Rule of Law in Action

In order to assess the current situation at least three considerations should
be taken into account. First, the question should be posed whether the rule
of law has only been institutionalised formally or whether it also exists in
action and in decisions and omissions of states, governments, and public
authorities throughout the world. It is definitely easier to adjust legislation
or even a constitution than it is to fundamentally change the daily
practices of governments and public authorities. Besides, even states that
may be considered textbook examples of the rule of law have difficulty
living by the principle of lawfulness. For example, the United States
increasingly attracts criticism with regard to its fight against organised
crime and terrorism. Recently, the Washington Post launched a huge
project on top secret and intelligence agencies ‘running out of control’."3
And ever since Robert Kagan’s famous study in 1978, many of the in-
depth studies on implementation and enforcement agencies in Europe and
the United States note substantial discrepancies between the law in the
books and the law in actual government practice.™

5.3. Eroding Public and Political Support for the Rule of Law?

Second, some observers point at political developments that may lead
nation states away from the rule of law. These do not only occur in
peripheral countries with autocratic regimes. For example, according to
some scholars, the political instrumentalisation of law that occurs in many
European countries and the United States threatens the rule of law."
Others regard our contemporary democracies are also believed to threaten
the rule of law.’® In Europe, some fear that the rise of (right-wing)

¥ Dana Priest and William M. Arkin, “Monitoring America”, available at

http://projects.washingtonpost.com/top-secret-america/articles/, last accessed 23
March 2011.

For example, with regard to the United States: Patrick O’Hara, Why Law Enforcement
Organizations Fail: Mapping the Organizational Fault Lines in Policing, Carolina
Academic Press, Durham (N.C.), 2005; George Weissinger, Law Enforcement and the
INS: A Participant Observation Study of Control Agents, University Press of Ameri-
ca, Inc., Lanham, 2005.

Brian Z. Tamanaha, Law as a Means to an End: Threat to the Rule of Law, Cam-
bridge University Press, New York, 2006.

Fareed Zakaria, The Future of Freedom: Illiberal Democracy at Home and Abroad,
W.W. Norton, New York, 2003
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populist parties will threaten the rule of law.'” Although some of the
evidence does not substantiate these claims, there appears to be some
erosion of the legitimacy of the rule of law in Western countries both
among citizens and politicians.’® On a global scale, some commentators
also witness declining legitimacy of the rule of law.'® Kagan argues that
an increasing number of countries have a highly developed market
economy, but these countries do not evolve towards democracy and the
rule of law. The taken-for-granted status of the rule of law as an ideal is
increasingly replaced by self-consciously presented alternatives. Kagan
cites Russia and China as powerful examples.?® Of course, there are
multiple perspectives from which to assess these examples. Seen from a
historical perspective, both Russia and China may have achieved
unprecedented levels of compliance with the rule of law with respect to
their own history. Even if we take the positive account of what is actually
happening, the public and political support for the rule of law ideology in
its modern-day (Western) shape is undeniably under attack.

5.4. The Dark Sides of Globalisation

A third consideration concerns the globalisation process that may have
triggered or at least enabled the global spread of the rule of law. We do
not understand the empirical connection between globalisation and the
spread of the rule of law, but from a longitudinal perspective these
phenomena seem to correlate. Evolving global markets, global companies,
global communication, global networks, and a global mindset among
citizens and politicians ever since the 1990s went along with the global
spread of the rule of law and global institutions to implement and enforce

7 For example, in the Netherlands scholars like Frissen (See P.H.A. Frissen, Gevaar

Verplicht: Over de Noodzaak van Aristocratische Politiek, Gennep B.V., Uitgeverij
Van, Amsterdam, 2009) and lawyers like Bohler (See Britta Bohler, Crisis in de
Rechtstaat: Spraakmakende Zaken, Verborgen Processen, Arbeiderspers, Amsterdam,
2004) have thus argued.

Stavros Zouridis, De Dynamiek van Bestuur en Recht: Over de Rechtsstaat als Be-
stuurswetenschappelijk Fenomeen, Boom Lemma, Den Haag, 2009.

¥ Fareed Zakaria, The Post-American World, W.W. Norton & Co., New York, 2008;
Robert Kagan, The Return of History and the End of Dreams, Knopf, New York,
2008.

Robert Kagan, The Return of History and the End of Dreams, Knopf, New York,
2008.
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international law. However, we are also confronted with the dark sides of
the globalisation process. Especially transnational organised crime, illicit
trade (of people, weapons, money, drugs, and so on), and terrorism
increasingly attract political and scholarly attention. Both Glenny and
Naim have intensively studied transnational organised crime and both are
quite pessimistic about the possibilities of tackling these phenomena.?
Ilicit trade and transnational crime may seriously undermine the rule of
law, as may, for example, be observed in Mexico. Whether transnational
organised crime, illicit trade and terrorism can be tackled by public
authorities in accordance with the rule of law remains to be seen. If it
appears that these problems can only be addressed by violating the rule of
law, we may increasingly expect further erosion of the rule of law
throughout the world.

6. Future Challenges

A real life perspective on the rule of law should take into account
compliance with the rule of law by public authorities and governments,
but it should not be limited to a descriptive approach that merely maps the
levels of compliance by public authorities and governments. We need
sound and proven theories on the political, public administration, and
governance institutions that hamper or improve compliance. Because of
the lack of proven theories, a first challenge to a practice approach to the
rule of law is to develop them. We urgently need a multidisciplinary
perspective on the rule of law built with a combined body of knowledge
of constitutional and administrative law and public administration theory.
Such an approach includes an international comparison of the actual state
of the rule of law within countries, knowledge on the discrepancies
between the rule of law in the books and the daily practices of public
authorities and governments, and the mechanisms that explain these
discrepancies. Which regulatory, organisational, political, and cultural
designs minimise the discrepancies between the rule of law in the books
and the real practice of the rule of law? Which designs increase these
discrepancies? What are the mechanisms underlying these processes?

L Misha Glenny, McMafia: A Journey Through the Global Criminal Underworld,

Knopf Books, New York, 2008; Moisés Naim, Illicit: How Smugglers, Traffickers
and Copycats are Hijacking the Global Economy, Doubleday, New York, 2005.
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Such a research agenda will not be enough to lead the rule of law as
a principle of lawfulness through the twenty-first century. Even though
our knowledge on actual compliance with the rule of law by public
authorities and governments is limited, we do have some clues that should
cause concern. There appears to be a growing deficit between actual
compliance to the rule of law and the legally defined principle of
lawfulness. Logically, compliance to the rule of law will only be
improved by forces which guarantee such compliance. The rule of law
needs to be equipped with real power to fulfill its promise. A first point on
the action agenda therefore should be enforcement. Strengthening
enforcement mechanisms on every level of government, from the local
level to the United Nations, should be on top of each government’s and
international institution’s agenda. But how can we strengthen
enforcement? The traditional answer is to strengthen the organisations
responsible for enforcement. Thus, we observe an enforcement deficit
which requires huge investments in organisations responsible for
implementing international law and the rule of law throughout the world.
Strengthening enforcement organisations will not be enough though. With
regard to the rule of law we do not only have a lack of enforcement
organisations and enforcement powers. Certainly, we should take care of
the compliance deficit. Enforcement only works if it is limitedly needed.
If compliance levels fall below a certain level, even strong and big
enforcement organisations will not be able to guarantee compliance.

Paradoxically we therefore need more compliance and more
enforcement. Compliance to the rule of law and the principle of
lawfulness primarily rest on perceived legitimacy. Only if the legitimacy
of the rule of law and the principle of lawfulness increases will we be able
to expect higher levels of compliance. If the levels of compliance
increase, the effectiveness of enforcement will also increase. Enforcement
organisations are only effective if the burden of enforcement is limited.
The key to a solution of the compliance deficit therefore is to strengthen
the legitimacy of the rule of law and the principle of lawfulness. But how
can the legitimacy of the rule of law and the principle of lawfulness be
strengthened? Of course, serious and conscientious enforcement does play
a limited role. Badly functioning enforcement organisations destroy the
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legitimacy of the rule of law. The rule of law will have to be executed
conscientiously in order to generate legitimacy.*

But merely implementing the rule of law will not be enough to
strengthen its legitimacy. To increase support for the rule of law and the
principle of lawfulness, the socio-political institution of the rechtsstaat
should be able to provide an adequate answer to real problems within real
societies. The rechtsstaat must be equipped to tackle illicit trade and
transnational organised crime, to fight crime and poverty, to reduce the
pollution of our oceans, to combat deforestation and overfishing, to
provide peace and stability, and to guarantee natural resources. The rule
of law therefore faces a serious governance challenge. If the rechtsstaat is
not suited to cope with these governance challenges, it will not survive the
twenty-first century.

Even with limited knowledge, we are thus able to put forward three
challenges that the rule of law will probably face in the upcoming
decades:

i) The enforcement challenge: in the past decades, the rule of law has
spread throughout the world. Many nation states (the former
Eastern bloc, among African countries, some Asian countries and
those in the Americas) have legally institutionalised the rule of law
by adapting their legal systems. The major challenge for the next
decades will be implementing and enforcing the rule of law in the
practice of the (micro-)cosmos of governments and public aut-
horities. Even text book examples of the rule of law like Western
European states and the United States of America continue to face
challenges to enforcing and complying with the rule of law.
Research on the implementation and the enforcement of the rule of
law in European governments and the United States of America
reveals major discrepancies between the rule of law on the books
and the rule of law in action. Compliance with the rule of law does
not appear to be self-evident, even if a nation state has a long rule
of law tradition. Therefore, a first and predominant challenge to the
rule of law will be its enforcement.

i) The legitimacy challenge: the global spread of the rule of law
during the past decades was at least partially supported by the

2 Tom R. Tyler, Why People Obey the Law, Princeton University Press, Princeton,

2006.
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power of the “Western World’ (the United States and Europe). Many
observers expect that the new distribution of power will
dramatically change during the twenty-first century.® The
asymmetry will gradually disappear. Having new powerful players
on the world stage also implies that new ideas on the rule of law
will emerge. This redistribution of power already started with
economic power, but political and cultural power will soon follow,
and in the end even military power will probably be more evenly
distributed. If this global shift takes place, the future of the rule of
law will depend on its global legitimacy. Hence the rule of law
faces a legitimacy challenge. We have to prove that a government
with the rule of law is better for a society’s prosperity, happiness,
and stability than government without the rule of law. And we have
to prove that governments and public authorities that comply with
the rule of law are better than governments and public authorities
that do not comply with the rule of law. Although these questions
may seem too trivial and self-evident for many lawyers and legal
scholars, it will be a real challenge to convince others. A convincing
answer should also be accompanied with empirical evidence.
Besides, the legitimacy challenge is not limited to ‘new rule of law
countries’. Both in Western Europe and the United States, scholars
observe an erosion of the legitimacy of the rule of law. A growing
part of the population is increasingly alienated from the rule of law,
and even contemporary polarising political elites publicly dispute
the rule of law.

iii) The governance challenge: to a certain extent the rule of law is a

luxury. If a society is too poor (for example, some African nations),
if governments do not have any real power (for example, Somalia)
or if governments are unable to adequately tackle social problems,
the rule of law will be useless. The global increase of both wealth
and government power means that the rule of law is of ever greater
importance, but only to the extent that it enables governments to
tackle major economic, social, environmental and other problems.
If the rule of law prevents governments and public authorities from
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Robert Kagan, The Return of History and the End of Dreams, Knopf, New York,
2008; Fareed Zakaria, The Post-American World, W.W. Norton & Co., New York,
2008; Kishore Mahbubani, The New Asian Hemisphere: The Irresistable Shift of
Global Power to the East, Public Affairs, New York, 2008.
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addressing major problems, it will not only lose its legitimacy but it
may be sidelined by rulers. Therefore, the rule of law must be
adjusted to deal with major problems such as transnational
organised crime, illicit trade, global terrorism, and environmental
problems like overfishing and deforestation. On these issues, the
rule of law should contribute to real global governmentability. This
will probably imply that governments have to limit their policy
ambitions because of the current overload with which implementing
and enforcing agencies are confronted.

These challenges are connected. Without improving govern-
mentability and enabling governments to adequately tackle major social
and environmental problems, the legitimacy of the rule of law cannot be
strengthened. And without the necessary legitimacy the implementation
and enforcement of the rule of law cannot be improved. In turn, without
improving the implementation and the enforcement of the rule of law, it
will not be able to reinforce governance. And so on.

If these challenges make up a vicious circle, where should govern-
ments start? How can they disentangle the jumble of challenges? First of
all, it might matter more to start than to aim for a perfect and com-
prehensive strategy. Second, why not start with implementation and en-
forcement? Without real enforcement of the rule of law, all other efforts
are pointless. Although it may be the least politically sexy thing to do,
implementation and enforcement of the rule of law will benefit the rule of
law in the long run.
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The Challenges of Constitutional Ordering in a
Multilevel Legally Pluralistic and Ideologically
Divided Globalised Polity

Michel Rosenfeld”

We live in an increasingly pluralistic legal and ideological universe.
Moreover, as globalisation is complemented by balkanisation and the
proliferation of supranational regimes is accompanied by a trend towards
greater sub-national legal and political autonomy, constitutional ordering
becomes more problematic. The formal hierarchy and unity of traditional
nation-state constitutions gives way to competing constitutional frame-
works that confront the law abiding person with inconsistent and even, at
times, contradictory legal obligations. How may these difficulties be
resolved in the future? Can a new hierarchy and unity be constructed
trough search of universal formal and/or substantive norms? Or, is the
best hope adaptation to plurality with some dissonance and
inconsistencies? The paper will explore the possibility of non-
hierarchical, non-unified pluralistic constitutional ordering, and spell out
the future conditions that would have to materialise for such an ordering
to become both viable and desirable.

1. Introduction

As the grip of the nation-state loosens on the path toward globalisation,
legal actors are increasingly confronted with a plurality of legal regimes.
On the one hand, national legal orders are supplemented by other legal
orders both supranational and global. For example, in Europe, a citizen of
a state that is a member of the European Union (EU) is subject to her own
nation-state’s legal order, to that of the EU, and to that issuing from the
European Convention on Human Rights (ECHR) as elaborated by the
European Court of Human Rights in Strasbourg (ECtHR) as well as to
certain worldwide legal regimes, such as that emanating from the World
Trade Organisation (WTQO). On the other hand, legal regulation in a

Michel Rosenfeld is the Justice Sydney L. Robins Professor of Human Rights, Ben-
jamin N. Cardozo School of Law, New York.
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variety of particular fields, such as the Internet or the commercial dealings
among multinational corporations, which are subject to the precepts of a
non-state-based lex mercatoria, veer toward privatisation. These fields
seemingly achieve an increasing independence from governmental
regulation or control, whether on a national or a transnational scale.

These plural regimes are, at times, at odds with one another,
lacking, as they do, an established hierarchy to resolve inevitable
conflicts. Thus, several constitutional courts of Member States of the EU
have proclaimed the right to deny supremacy to EU law that is contrary to
their country’s constitution." Without prospect for a world government,
traditional solutions modelled on the Westphalian nation-state no longer
seem viable.

With no apparent structural solution in sight, it is tempting to turn
to ideological alternatives. Impasses, impervious to structural resolution,
may be overcome through the global adoption of relevant shared or
convergent norms. Along these lines, Jirgen Habermas proposes recourse
to the concept of ‘constitutional patriotism’.> Habermas’ idea is that
‘patriotism’, which traditionally denotes a profound attachment to one’s
nation, can be redirected to produce a steadfast intellectual and existential
commitment to the ideal of constitutionalism. The appeal to constitutional
patriotism, however, is no more likely to lead to success than an appeal to
traditional structural orderings. This is because contemporary legal
pluralism is matched by an equally diverse and often fractious ideological
pluralism.

Taken together, legal and ideological pluralism compound the
problem confronting constitutional ordering. In this paper, | explore
possible ways out of the conundrum posed by the convergence of the
above mentioned trends of globalisation and privatisation. Assuming
current trends continue or accelerate over the next generation, what kind
of constitutional ordering would likely be both workable and normatively
attractive?

See, for example, Bundesverfassungsgericht (BVerfG) (Federal Constitutional Court),
Solange I, Judgment, 29 May 1974, 37 BVerFGE 271, para.24; Corte costituzionale
della Repubblica Italiana (Constitutional Court of Italy), Case Frontini v. Ministero
delle Finanze, 1974, C.M.L.R. 372, para.21.

Jurgen Habermas, Between Facts and Norms: Contributions to a Discourse Theory of
Law and Democracy, MIT Press, 1996, pp. 491-515 and pp. 566-567.
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2. Legal Pluralism in Context: A Dynamic of Convergences and
Divergences

What is most distinct about the traditional nation-state constitutional order
is its hierarchical nature and overall unity. In every working constitutional
democracy, deployed on the scale of the nation-state, there is a
hierarchically situated institutional mechanism to guarantee order and
unity. This is consistent with Kelsen’s account of the constitution as the
basic norm structuring and legitimating the entire national legal order
over which it presides.’

In stark contrast, in more recent transnational orderings, external
norms can be binding within the nation-state without domestic
constitution-based mediation or reprocessing. Thus, EU regulations can
have direct effect within EU Member States without prior action by the
latter.* Furthermore, certain legal obligations originating beyond the
nation-state can clash with other obligations and, at the same time, be at
odds with those generated by the nation-state. For example, obligations
imposed by the EU on its Member States may conflict with obligations
the latter have under the ECHR.”

Multilayered legal pluralism, such as that prevailing within the EU,
creates divergences and, at the same time, gives rise to convergences.
Thus, the greatest actual and potential challenges to the authoritativeness
of EU law, has been from Member State constitutional courts.® To defuse
such challenges, the EU’s European Court of Justice (ECJ) went out of its
way to incorporate the principles of constitutionalism and respect for
fundamental rights in its interpretations of EU law, stressing its adherence

Hans Kelsen, General Theory of Law and State, Russell & Russell, New York, 1961.

See Court of Justice of the European Union, The Case of Van Gend en Loos (NV
Algemene Transport- en Expeditie Onderneming van Gend & Loos v. Netherlands In-
land Revenue Administration), Case 26/62, Judgment, 5 February 1963.

Lech Garlicki, “Cooperation of Courts: The Role of Supranational Jurisdictions in
Europe”, in International Journal of Constitutional Law, 2008, vol. 6, no. 3-4 and pp.
509-530.

Michel Rosenfeld, “Comparing Constitutional Review by the European Court of Jus-
tice and the U.S. Supreme Court”, in International Journal of Constitutional Law,
2006, vol. 4, no. 4, p. 618 and pp. 633-634.
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to the ‘rule of law’, to ‘fundamental principles’, and to ‘the common
constitutional traditions of the EU’s Member States’.”

Constitutional courts within the EU have not abandoned the
principle that a Member State’s constitution prevails in case of conflict
with EU law.® In spite of this, however, actual conflicts have been
avoided, thus far, largely through judicial interpretations that have found
ways to harmonise EU law and domestic constitutional requirements.

The dynamic manifest within the legal space carved out by the EU
also operates in other contexts in which legal regimes overlap. Viewed
systemically, the totality of different legal regimes interacting constantly,
combine to structure the legal universe into an aggregated multilevel
edifice. This structure comprises global, supranational, regional, and
national norms, as well as a broad array of largely separate and self-
contained, segmented limited-purpose fields, such as lex mercatoria and
self-regulation of the Internet. Moreover, the possible combinations and
permutations among multilevel-based orderings and segmented
differentiated fields seem almost endless. If, as some have claimed, the
UN Charter functions as a world constitution,® then it stands at the apex of
a multilevel constitutional ordering that encompasses the entire globe and,
presumably, all the existing legal regimes within it. In contrast, the legal
regime framed by the WTO also purports to be global, although it remains
segmentary, since it singles out trade from all other human activity that
can be made subject to law.*

Multilevel and segmentary orderings can overlap and intersect.
They can also cause mutual interference. A legal obligation deriving from
the WTO, for example, may conflict with a proscription imposed by a
nation state’s constitution. More generally, the plurality of distinct

" Rosenfeld, 2006, pp. 623-624, see supra note 6.

See, for example, Bundesverfassungsgericht (BVerfG) (Federal Constitutional Court),
Maastricht, Judgment, 12 October 1993, 89 BVerFGE 155; Bundesverfassungsgericht
(BVerfG) (Federal Constitutional Court), Lisbon Treaty, Judgment, 30 June 2009, 2
BVE 2/08, 2 BvE 5/08, 2 BvR 1010/08, 2 BvR 1022/08, 2 BvR 1259/08, 2 BvR
182/09.

Bardo Fassbender, “The United Nations Charter as Constitution of the International
Community”, in Columbia Journal of Transnational Law, 1998, vol.36, p. 529.

See Marrakesh Agreement Establishing the World Trade Organization, 15 April 1994,
available at http://www.wto.org/english/docs_e/legal_e/legal_e.htm#wtoagreement,
last accessed 29 March 2011.
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coexisting and competing legal regimes seems to be on the rise,
constantly multiplying the opportunities for divergences. These
divergences, moreover, are not limited to those among levels of regulation
or among different segmented fields of regulation or among clashing
levels and segments. They are also bound to occur within the same level,
particularly if the latter is broadly encompassing. Thus, universal human
rights as they emerge from the 1948 UN Universal Declaration of Human
Rights™ and numerous subsequent international instruments'? are meant
to be truly worldwide in their scope and application and are accepted, as
such, by the vast majority of polities.*® Nonetheless, strong disagreements
have emerged over which human rights should be enforced and how. For
example, proponents of ‘Asian values’ have contested Western
individualistic conceptions of international human rights, arguing that
they are culturally and ideologically biased.** Accordingly, there are
divergences within the most broadly encompassing levels of fundamental
human rights protection.

All these divergences and many others that seem bound to arise
make the need for increased convergences crucial. Without a centripetal
movement to counter the strong centrifugal tendencies associated with
globalisation and particularisation, the world may be headed for a war
among legal regimes that could culminate in an erosion of the rule of law
itself.

What is required in this context is some combination of formal and
material points of convergence. The formal would reflect an acceptance of
the function of the prevailing constitutional and legal order as a means to
settle issues over which no material agreement among the plurality of

' Universal Declaration of Human Rights, 10 December 1948, United Nations General

Assembly Resolution 217A (111), U.N. Doc A/810, available at http://www.udhr.org
/udhr/default.htm, last accessed 29 March 2011.

See, for example, International Covenant on Civil and Political Rights, 16 December
1966, General Assembly Resolution 2200A (XXI); International Covenant on Eco-
nomic, Social and Cultural Rights, 16 December 1966, GA Res. 2200A (XXI).

13 As of 2008, 161 Nations had ratified the ICCPR and 158 had ratified the ICESCR.
See Office of the United Nations High Commissioner for Human Rights, ‘“Ratifica-
tions and Reservations”, available at http://www2.ohchr.org/english/bodies/ratifica
tion, last accessed 29 March 2011.

See generally Joanne R. Bauer and Daniel A. Bell, The East Asian Challenge for
Human Rights, Cambridge University Press, Cambridge, 1999.
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competing views within the polity seems possible. The material points of
convergence, on the other hand, would result from a normative
commonality or overlap that spreads across a vast majority of competing
normative outlooks within the polity.

Upon closer examination, the centrifugal tendencies unleashed by
globalisation and privatisation are not as threatening to the rule of law as
they might initially appear. The principal reason for this is the forces that
push for globalisation and privatisation do not seek to operate in a legal
vacuum. Thus, it may be advantageous for a multinational corporation to
escape from legal regulation by its country of original incorporation as
much as possible. The last thing it would wish for, however, is having to
operate without legal protection. Instead, it may prefer segmentary
regulation by a lex mercatoria fitted to its needs and to those of like-
minded multinational corporations.

To a certain extent, the loss of points of formal convergence can be
compensated by forging new points of material convergence. Although
there is no legal hierarchy or overarching unity that can settle the
underlying potential conflict between certain Member States’
constitutions and EU law, the more the two share the same fundamental
norms and values, the more unlikely it becomes that a truly disruptive
actual conflict will occur.

In a post-Westphalian world, the legal realm seems to become, at
once, increasingly layered and fragmented. It becomes layered, along the
vertical axis — the German constitutional polity cannot be seamlessly
integrated into the EU in the same way California is into the U.S. — and
fragmented, through the proliferation of single, segmented, self-enclosed
and self-referential legal regimes stacked alongside one another in a
horizontal sequence. Within this new ordering scheme, points of
convergence can be both formal and material, as already stated above; and
they can be either independent of one another or mutually dependent.
Within a layer, there can be agreement on formal mechanisms even in the
absence of a means of integration and harmonisation among layers. For
example, formal EU legal decision making may be fully legitimated from
an EU perspective even if this is not the case from certain individual
Member State’s perspectives. Furthermore, within a self-enclosed,
effectively delimited, segmented legal regime there is likely to be a high
level of material convergence, often much higher than in the context of
the typically pluralist contemporary nation-state. Thus, the businesses that
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promote a privatised legal regime based on lex mercatoria would seem to
share many more interests and values in common than the various legal
actors who interact within the precincts of their own nation-state.

The key unanswered question is whether and how it would be
possible to reconcile the various new points of convergence and
divergence into a workable and coherent legal universe that would
encompass all the domains of contemporary legal interaction. Layering
may mitigate the effects of the collapse of hierarchy; however, it is not
apparent whether or how it could help the necessary reconciliation or
harmonisation among layers. Similarly, separate segment-fitted legal
regimes may strengthen internal material bonds, but segmentation itself,
as well as the degree of separation among the segments it produces, must
be legitimated. Thus, for example, multinational corporations may
strongly agree among themselves and share a common culture, although
they would still have to deal with employees and customers who would
resist being drawn into a self-enclosed, segmented legal regime that seems
stacked against their interests.

The contemporary multilayered and segmented pluralist legal
universe is extremely complex. For example, the layers of international
law, transnational law, and national law may be impervious to any
possible unification or harmonisation. Nonetheless, they may be linked by
strong patterns of convergence, as in the case of the EU and its Member
State constitutions, as discussed above. More generally, if we add the
claims that international law has become constitutionalised and
constitutional law internationalised;™ that private or nongovernmental
networks, carving out distinct spheres of segmented self-regulation, have
generated their own internal constitutional framework;'® that these various
individually adopted frameworks have much in common;*’ and that
formal and informal international networks among professionals in the
same field, be it private (such as physicians or climate experts) or
governmental (such as ministers of the economy or of the environment of

> Norman Dorsen et al., Comparative Constitutionalism: Cases and Materials, West,

2010.

Helene Ruiz Fabri and Andrea Hamann, “Transnational Networks and Constitutional-
ism”, in International Journal of Constitutional Law, 2008, vol. 6, no. 3-4, pp. 481-
508.

Ruiz Fabri and Hamann, 2008, see supra note 16.
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various nation-states or, even more importantly, judges across the world),
share many values and objectives based on common professional
interests, then it seems inevitable that these developments will lead to the
consolidation of important paths of convergence.

Paradoxically, the attempts to consolidate and spread newly minted
clusters of convergence may also lead to new divergences. The most
dramatic example of this latter trend is to be found in the spread of
international and transnational human rights norms. There are disputes
concerning the legitimate content of universally applicable human rights
not only at the global level, but also in more homogeneous cultural
settings, such as those of the forty-seven European nations bound by the
ECHR. For example, the United Kingdom banned and branded as
indecent the same book that Nordic countries clearly considered to be
protected speech.’® What is more, the ECtHR institutionalised this
divergence by holding that individual countries are entitled to a ‘margin
of appreciation’ in the implementation of ECHR rights such as freedom of
expression.

3. De-Centred and Pluralistic Constitutional Ordering as the Means
to Future Harmony and Legitimacy

The proliferation of layering and segmentation has consequences for the
integrity of every single, distinct self. This issue confronts both individual
and collective selves. A typical contemporary individual forms a complex
identity made up of an aggregation of links to a number of collective
selves with which the individual in question has bonds of varying
intensity. These links may well include ethnic, religious, linguistic,
cultural, national, professional, transnational (for example, the EU),
global (for example, global warming), and ideological affiliations. These
will inevitably produce certain conflicts within the individual, such as, for
example, where one’s feminism clashes with some of the dogmas of one’s
religion.

There seem to be two principal ways to cope with such conflicts
when one cannot resolve or avoid them: either to relativise them (per
issue or context), or to learn to live with a fair, yet tolerable, degree of
dissonance. As an illustration of relativisation, a French citizen may feel

8 See European Court of Human Rights, Handyside v. United Kingdom, Judgment, 7
December 1976, Series A, No. 5493/72, para. 24.
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alienated from the EU with regard to a dispute between the latter and
France and yet, at the same time, identify with the EU concerning
economic competition between the latter and the United States.
Accordingly, contradiction is avoided by making each of the
identifications involved context specific. In some other circumstances,
however, this is not possible. Thus, if one’s feminism clashes with one’s
religion, and both form an important part of one’s identity, it is very
unlikely that relativisation will work. In this latter situation, one must
either give up one’s membership in one of the two conflicting
communities, or one has to learn how to live with the contradiction one
confronts. If the conflict is all-encompassing, for example, if the religion
involved considers (core values of) feminism a mortal sin, then one would
be forced to choose one allegiance to the exclusion of the other. But if
there is enough of an overlap between the two conflicting communities,
assuming, let’s say, the religion preaches love and equality among all
human beings but also bars women from the priesthood; then the best
available course may be to accept the dissonance resulting from the partial
contradiction and to remain an active and committed member of both
communities.

Whereas constitutional ordering tailored to the nation-state
essentially concerns a single sphere, post-Westphalian constitutional
ordering must extend over several distinct spheres. Therefore, the main
challenge confronting post-Westphalian constitutional ordering is that
each sphere encompasses its own distinct pluralities and that the spheres
involved must cater to different constitutional needs depending on
whether they encompass all-purpose or limited-purpose selves; an ‘all-
purpose self” being one that as a whole is deeply embedded (as is
traditionally the individual citizen in her own community and nation-
state), and a ‘limited purpose self’ being one that is typically partially
engaged (as is one who partakes in a global environmental movement). In
the case of a ‘limited purpose self’, constitutional ordering may need to be
broader, yet shallower, since a self adhering to a sphere for a limited
purpose presumably can turn to other spheres to more fully sustain her
overall quest for self-realisation and self-fulfilment.

There is no single prescription for a pluralist constitutional ordering
of post-Westphalian polities, but it is possible to suggest certain directions
in which such an ordering could evolve in the future. The new
constitutional ordering should revolve around two overriding objectives.
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The first is to allow for greater difference and plurality within
constitutionally relevant intra-communal settings; the second, to forge a
sufficient number of links of identity or convergence among separate
spheres of interaction to ensure that inter-communal dealings as seen from
a constitutional standpoint do not lead to insurmountable
incompatibilities.

A number of existing constitutional tools, alone and in combination,
seem particularly well suited to reshaping the transnational constitutional
order so as to better serve these two objectives. Chief among these is
federalism, understood in its broadest functional sense, as a means to
achieve both decoupling and unification. In the best of cases, the process
of federalisation could simultaneously forge concurrent paths toward
unification and toward decoupling, all within the same constitutional
arena. Like federalism operating within the nation-state, transnational
federalism would also simultaneously segment or subdivide and bind
together, but with one crucial difference: whereas federalism within the
nation-state must always impose a hierarchy or unity, on a transnational
scale its very success would depend on preserving plurality and on
steering away from straightforward hierarchy.

Another constitutional tool that could play a useful role in the post-
Westphalian arenas (especially when combined with federalisation and
adjusted for transnational use) is the principle of subsidiarity. This
principle holds that regulation of a matter ought to be entrusted to the
most local level of government at which it might be regulated effectively.
The principle of Subsidiarity has played a prominent role in promoting the
policy that the EU refrain from regulating matters that could be handled
equally or more effectively by the Member States.’® More generally,
subsidiarity, if understood not only in terms of efficiency but also in terms
of its appropriateness for dealing with all implicated interests fairly and
when combined with a properly tailored system of federalisation, could
optimise the combination of binding together and decoupling consistent
with the demands of the pluralist ethos. Efficiency may not always be
correlated to fairness directly, as local regulation may naturally be most

Y9 See generally George A. Bermann, “Taking Subsidiarity Seriously: Federalism in the

European Community and the United States”, in Columbia Law Review, 1994, vol.
94, p. 332.
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efficient in certain cases in which remotely located interests nonetheless
have a legitimate stake.”

Other relevant constitutional tools include: devolution; use of the
‘millet system’, which originated in the Ottoman Empire;** and
constitutionalising a right to secession. These instruments provide the
means to manage conflicts and tensions that set intra-communal pursuits
on a collision course with inter-communal ones. Moreover, all three
possess great potential for constitutional ordering, particularly where there
appears to exist otherwise insoluble mutual incompatibilities among
competing conceptions of the good. Finally, devolution and secession as
means of decoupling seem much more genuine as tools of constitutional
ordering within a transnational setting than within that of a traditional
nation-state. Indeed, an agreed-upon breakup, such as that of the former
Czechoslovakia, perhaps can be best characterised as a ‘constitutional
divorce’. By contrast, breaking up a federated entity into two states within
a federal republic or creating a member state within a larger
constitutionalised transnational polity, such as the EU, results not in
cutting off constitutional links but, rather, in the creation of a new,
different constitutional ordering among the resulting units.

The millet system, devised to grant religious communities
autonomy over their spiritual and communal affairs, can serve as a model
in situations where the members of the particular community are not
geographically concentrated. Under this system, religious communities
remain within the larger polity and enjoy only partial autonomy. This
autonomy, which extends to religious affairs and personal communal
relationships that are closely tied to religious practice such as marriage
and divorce, is, nonetheless, crucial from a pluralist perspective. It allows
each religious community to pursue norms it deems of the highest
importance that would otherwise remain constantly at odds with those of
other religions or of the polity as a whole. On the other hand, and this
seems highly compatible with the pluralist ethos, the system allows for

" For example, regulation of fishing in local waters may be left more efficiently to mu-

nicipal than to national governments and yet members of the polity located well be-
yond the municipality in question may have interests as consumers or advocates of
preservation that ought fairly to be taken into account.

Talip Kucukcan, “State, Islam, and Religious Liberty in Modern Turkey: Reconfigu-
ration of Religion in the Public Sphere”, in Brigham Young University Law Review,
2003, p. 475 and pp. 480-485.
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certain norms that are of lesser importance to the religion in question to be
subordinated to norms that rank high in the normative spheres framed by
the polity as a whole.

In spite of all their potential virtues, devolution, the millet system,
and secession all share the same vice: under certain circumstances, instead
of solving or significantly decreasing the conflicts that arise from
profound clashes between intra-communal and inter-communal dealings,
they merely displace them and reproduce them at different levels. For
example, if Quebec were to secede, its Anglophone minority and its
indigenous population would find themselves in a position much like that
of Quebec’s current position within the existing Canadian federation.

Under the millet system, on the other hand, the solution to problems
among religions and between the latter and the polity as a whole seem
bound to raise new, equally serious issues. These new problems are likely
to involve dissident individuals or groups within a particular religion,
those who do not belong to any of the enfranchised religions, and those
who seek to engage in certain interdenominational activities.

These problems can be greatly mitigated in the layered and
segmented post-Westphalian universe. Indeed, in a transnational
constitutional setting, not only can secession preserve constitutional links
between the newly separated entities, devolution may end up being less
fractious because the spread of power among three levels; the subnational,
the national, and the transnational can diffuse potentially explosive
confrontations between a subnational unit and the nation-state in which it
is embedded. Also, in such a setting, new alliances can be forged, both
within and among levels, thus allowing for interlocking constructive
relationships. For example, direct tensions between the U.K. and Scotland
and between Spain and Catalonia could be productively diffused by
institutionalising certain relationships among sub-national units within the
EU.? This offers the possibility of overcoming a deadlock occurring on
two levels, by opening paths to new horizons on a third level without
requiring strict hierarchy or unity.

The problems stemming from millet-system arrangements may also

be better handled by way of the greater and more varied means available
in the expanded, layered, and segmented post-Westphalian constitutional

22 Kucukcan, 2003, pp. 480-485, see supra note 21.
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space. From a pluralist standpoint, a millet-based religious
communitarianism should be harmonised as much as possible with, and if
necessary limited by, (liberal) individual rights regarding freedom of and
from religion. The availability of an international human rights regime
and of a concentrated, segmented, and concerted pursuit of such rights,
vastly increases the chances of better approximating an optimal pluralist
equilibrium.

Proportionality analysis and judicial balancing, which are widely
used both at the national and transnational levels,”® are additional
constitutional interpretive tools that seem adaptable to the goal of
harmonisation within a multilayered and highly segmented legal and
political universe. Proportionality and judicial balancing require the
ranking of competing interests in terms of their relative ‘weights’ and the
pursuits of legitimate objectives in ways that least intrude upon the pursuit
of other such objectives. Accordingly, proportionality and judicial
balancing seem particularly well suited to advancing the constitutional
implementation of the pluralist ethos. Proportionality analysis and judicial
balancing tests boil down to two essential requirements: that there be a
‘fit” between means and ends, and that there be a ‘balancing’ of the
relevant competing interests at play.**

As tools, proportionality and balancing can contribute to
harmonizing as well as to adapting to convergences and divergences. By
using the same test within different layers and segments, proportionality is
likely to create parallels and greater congruity. Thus, if the conditions and
practical considerations attached to a particular issue, which has arisen in
a substantial number of constitutional units, are essentially similar, then
subjecting this issue to a proportionality test should result in a general
congruence of results across the numerous constitutional systems
involved. For example, if a large number of constitutional adjudicators
determine that the current ‘war on terror’ does not justify recourse to

#  See, for example, Court of Justice of the European Union, Liselotte Hauer v. Land

Rheinland-Pfalz, Case C-44/79, Judgment, 13 December 1979, E.C.R. 3727; Bun-
desverfassungsgericht (BVerfG) (Federal Constitutional Court), Pharmacy Case,
Judgment, 11 June 1958, 7 BVerFGE 377; Supreme Court of Canada, Regina v. Oak-
es, Judgment, 28 February 1986, 1 S.C.R. 103.

Michel Rosenfeld, “Judicial Balancing in Times of Stress: Comparing the American,

British and Israeli Approaches to the War on Terror”, in Cardozo Law Review, 2006,
vol. 27, pp. 2079, 2094.
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emergency powers, then other adjudicators should be led, presumably, to
the same conclusion, and the constitutional standard should be similar for
most constitutional jurisdictions.?

The ubiquity of the proportionality principle ensures the circulation
of a common procedural currency throughout the vast majority of
contemporary constitutional systems. Finally, the actual outcome resulting
from subjecting a contested law to a process of measuring for ’fit* and
weighing for ’balance‘ is bound to depend on substantive variables
external to the proportionality standard itself. For example, in subjecting
an issue such as abortion to a constitutional proportionality standard, the
ultimate outcome undoubtedly would differ according to whether one
operates in a country like Ireland, with deep religious objections to
abortion engraved on the nation’s conscience, or like Japan, with an
apparent lack of major normative concern over the issue. By subjecting
these substantive variables to the same constitutional test, the
proportionality standard highlights both similarities and differences, as
well as the relative importance of particular differences within and across
constitutional systems.

4. Concluding Remarks: A Non-Hierarchical Convergence between
Ideological and Legal Pluralism?

The preceding analysis, based on both the assumption of the attractiveness
of a pluralist nomos and on an indication of the pragmatic benefits of
harnessing rather than combating legal pluralism, has revealed that a
pluralist constitutional ordering for the post-Westphalian polity is not only
desirable but, in principle, also plausible. Such constitutional ordering
must deal with daunting complexities resulting from layering and
segmenting on a global scale. Is it likely that all the necessary changes
will actually materialise in the foreseeable future?

Although the vast proliferation of layering and segmenting affords
multiple new spheres and arenas of mutual accommodation, ultimate
success depends on luck, as one can imagine many potential scenarios in
which the enterprise would be doomed to failure. One such scenario

% Note that the U.K. was the only country among the then forty-six parties to the ECHR

to have derogated from its obligations thereunder. See House of Lords, Cf. Secretary
of State of the Home Department v. AF, 2004, Judgment, UKHL 56, (2005) 2 A.C.68,
99-101 (appeal taken from Eng.) (U.K.).
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would be a polarisation of the global political arena into an unyielding
struggle between fanatical jihadists and champions of an aggressively
instituted globalised free market. This would pit radical libertarians
against believers in an all-pervasive political theocracy, with no room for
accommodation or plurality. To be sure, this scenario is extreme. But
even in less extreme scenarios, the multitude of ideologies and interests,
which any legitimate constitutional ordering would have to take into
account, might not yield the requisite minimum degree of congruence.

Even with luck, there may be other obstacles to the success of a
pluralist post-Westphalian constitutional scheme. Constitutionalism
cannot succeed without democracy, and there is little doubt that, in the
vastly expanded post-Westphalian universe, democracy must be
rethought, reset, and redeployed. All this involves manifold risks and
dangers. Suffice it for now, that in spite of numerous dangers and risks
and odds of success, the best hope for the future appears to be the non-
hierarchical non-unified pluralist type of constitutional ordering outlined
above.
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The Rise and Challenges of X
‘Informal’ International Law-Making

Joost Pauwelyn**

Whereas the second half of the twentieth century saw a move toward
international law and international organisations, the first part of the
twenty-first century is marked by a move away from law and
international organisations, toward more informal cooperation.

This is not to say that international cooperation does not materialise.
Only that it occurs in less formal channels (G-groups or networks rather
than 10s), with soft law as output and as between new actors (including
regulators, central banks, judiciaries, parliaments as well as businesses,
private actors and NGOs), often crossing the lines between domestic and
international legal systems.

The challenge for ‘law’ is how law will maintain its independent and
regulating force (rule of law which is to legitimise any form of coercion
or limitation on freedom) in the face of this trend towards informality. In
some way, informality and law are opposites. Law can adjust and reduce
its formality requirements (both in terms of subjects of law and sources
of law) so as to remain sociologically relevant. Or, law can insist on its
formalities, be increasingly marginalised but do so in the hope that the
tides will turn again and actors will realise that cooperating under law is
more sustainable and power-neutral.

1. Introduction

A core distinguishing element of law is its formal character, or so holds
the conventional view. If we look carefully around us, however,
‘informal” norm development is everywhere. Especially since the late

This contribution builds on a project sponsored by HiiL on Informal International
Lawmaking (IN-LAW). Papers and case studies are available at www.informal
law.org. To obtain the access code, please e-mail joost.pauwelyn@graduateinsti
tute.ch. This paper is the result of a collective effort by, amongst other people, Ayelet
Berman, Shwawn Donnelly, Sanderijn Duquet, Ramses Wessel and Jan Wouters.

Joost Pauwelyn is Professor of International Law at the Graduate Institute of Interna-
tional and Development Studies in Geneva.

*k
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1990s, ‘informal’ law-making is on the rise both domestically and
internationally. Though often enhancing effectiveness, ‘informal’ law-
making challenges traditional mechanisms of democratic accountability.
With ‘informal’ international law-making, we refer to three distinct
features, often combined into one:*

1. Process-informality: norms developed not in treaty-based
international organisations but in networks, fora or G-groups often
without international legal personality.

2. Actor-informality: amongst or involving not formal state
representatives or diplomats but regulators, agencies, sub-federal
entities or other elements of the ‘disaggregated’ state often
including also private actors, industry associations, civil society and
other international organisations or networks.

3. Output-informality: leading to norms that are not formal treaties or
traditional sources of international law but standards, non-binding
guidelines or indicators most of which are strictly speaking outside
of the remit of public international law.

Informal international law-making so defined (hereinafter ‘IN-
LAW’) not only crosses the boundaries between what is formal and
informal, or what is law or merely has legal effect. It also blurs the
traditional lines between international law and domestic law, and between
private law and public law.

2. The Rise and Possible Explanations for ‘Informal’ International
Law-Making

As José Alvarez and others have documented, the second half of the
twentieth century has witnessed a move toward more formalised
international cooperation, starting, in the 1940s, with the creation of the
UN and its specialised agencies and culminating, in the 1990s, with the
creation of the Kyoto Protocol, the WTO and the International Criminal
Court. More recently, however, this trend has reversed. Whereas IN-LAW
is certainly not new — the debate on soft law, for example, is much older

Joost Pauwelyn, Informal International Law-making: Mapping the Action and Testing
Concepts of Accountability and Effectiveness, Project Framing Paper, February 2011,
available at http://www.nilproject.org/assets/1378/INLAW_Framing%20_Paper_Pau
welyn_Feb_2011.doc, last accessed 29 March 2011.
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(the 1SO dates back to 1947, the Codex Alimentarius to 1963) — more IN-
LAW has emerged especially in the last two decades. Anne-Marie
Slaughter was among the first to describe this trend, focusing especially
on international cooperation amongst regulators. Think only of the
International Organization of Securities Commissions (established in
1983), the Basel Capital Accord (1988, updated twice since), the
Financial Action Task Force (1989), the International Conference on
Harmonization in respect of pharmaceuticals (ICH, 1990), the G-20
(1999, upgraded in 2008), the Kimberley Process to combat conflict
diamonds (2000), the International Competition Network (2002), the
Proliferation Security Initiative (2003), the Internet Governance Forum
(2006) or the Financial Stability Board (2009). There are many other
examples.

In contrast, notwithstanding the explosion of issues that require
international cooperation in the face of globalisation, can you think of
when the last major international organisation or formal multilateral treaty
was concluded? Seen from this perspective, globalisation has bypassed
the discipline of international law completely. In the face of IN-LAW,
international law is struggling to remain sociologically relevant.

The argument is clearly not that international cooperation will no
longer materialise. The point is only that it will occur in greater variety
and, more often than not, through less formal, less traditional channels,
such as G-groups or issue-specific coalitions or networks rather than 10s.
It will have soft law or flexible coordination as its output, and cooperation
will take place between new actors such as telecom regulators, food safety
agencies or competition authorities often complemented by private actors
and NGOs. These systems of cooperation will often cross the lines
between domestic and international legal systems and transcend the
traditional spheres of private and public law.

In terms of the participating countries, recent instances show that
informal cooperation has moved beyond cooperation between like-minded
states to also cover broader networks traditionally reserved for regulation
by treaty (think of the Kimberley Scheme). Even when it comes to climate
change, the prospects of a formal treaty are dim and what may emerge is a
package of domestic initiatives informally accepted and monitored as
‘equivalent’ by participating countries, following the already less formal
2009 Copenhagen Accord.
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Some of the reasons for IN-LAW are novel or recently on the rise.
Domestically, reference can be made to the emergence of the
administrative or disaggregated state. Regulators under growing domestic
demands yet with limited resources and information seek to share the
workload with other (public or private) parties, at home and abroad.
Internationally, some of IN-LAW can be attributed to an increasingly
multi-polar world (higher diversity of interests) and power shifting to
countries less wedded to formal law-making mechanisms, as well as to
private actors. In other cases IN-LAW models were simply copied and
pasted from the European network experience and ‘internationalised’.
This may explain the growing number of IN-LAW mechanisms especially
in the last 10-20 years. Other reasons for IN-LAW have been around for
much longer, in particular, circumventing the formalities linked to formal
law-making (such as, internationally, state consent and, domestically,
congressional ratification) or the uncertainty inherent in specific fields of
cooperation (be it science-related or technical fields or ‘high politics’
stakes centered on national security).

Some of the reasons for IN-LAW are perfectly benign. They
portray IN-LAW as a complement or alternative to formal law (e.g., in
areas that would otherwise not be occupied by formal law) or even as the
first-best option to deal with a cooperation problem, more appropriate or
effective, or less costly than formal law (think of internet regulation or
ISO standards). These reasons would not seem to raise concern or call for
major reforms or changes.

Other reasons for IN-LAW are more worrisome. The goal of
circumventing formalities, for example, has raised questions of
accountability and even legality. Concerns also arise when countries are
excluded from IN-LAW ‘clubs’ of selected and often more developed
nations, clubs which, nonetheless, end up having a serious impact on
external stakeholders in the rest of the world (think of the Basel Accords,
ICH, Proliferation Security Initiative or G-20). Those reasons for IN-
LAW could lead to calls for reforming, regulating or limiting IN-LAW
activity. Other reasons for IN-LAW, in contrast, relate to arguably
outdated features of international law itself: who can make it, how can it
be made, changed and implemented, and how does it score on the scales
of legitimacy and effectiveness. This raises the question of not so much
how to reform or adjust IN-LAW but how to reform or adjust traditional
international law to modern realities.
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There are, in any event, multiple reasons for actors to opt for IN-
LAW, some of which may even be in tension or outright contradictory.
One way to classify those reasons is in two broad categories. First, those
that, in one way or another, portray IN-LAW as a ‘second-best’ option
that could possibly be problematic (not least in terms of accountability) as
compared to the perceived ‘superior’ route of formal law-making. Think
of IN-LAW because formal law-making is ‘too burdensome’ (e.g.,
because of international or domestic formalities of notice and comment,
consultation and publication or consent and super-majority ratification),
‘un-attainable’ (parties cannot agree to something more formal due to
high uncertainty or high diversity of interests) or ‘technically impossible’
(e.g., domestic agencies have no mandate to bind the state and
international law does not normally recognise them as legal persons); IN-
LAW as norm-making that ‘favors the powerful’ (as in coalitions of the
willing or like-minded clubs that impose their views on outsiders) or IN-
LAW to ‘counter formal law’ in the exercise of forum-shopping where
powerful actors or constituencies disagree (and move debates on, for
example, GMOs or intellectual property away from the WTO and into
more informal fora). Those reasons are what we could call the more
conventional explanations for the rise of IN-LAW which also inspired the
HiiL tender that led to the IN-LAW project.

Second, less conventional or less noticed reasons for IN-LAW can
be detected which set up IN-LAW not as a second-best, fall-back choice
but as a ‘first-best’ option which may be, rather than problematic, the
progressive way forward, putting into question not so much IN-LAW
itself but formal law-making practices. For example, IN-LAW can simply
be a ‘cheaper’ alternative to achieve the same goal (where countries agree
and there are few incentives for defection, why go through the long-
winded process of setting up a treaty or 10?). IN-LAW can also be a
cultural or social practice or trend that comes hand in hand with the rise of
Asian powers or as an adoption of EU network models. Most importantly,
IN-LAW and, in particular, what is emerging as something of a ‘Code of
Good Practice’ in setting standards has features that can be procedurally
and substantially superior to ‘outdated’ formal law-making practices (e.g.,
more inclusive ‘rough consensus’ as compared to individual state consent;
inclusion of non-members as observers; ongoing processes of consultation
and implementation rather than one-off negotiation and ratification;
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flexibility to adapt to new developments; clarity, effectiveness and
consistency of norms themselves).

From this perspective, the growth of informal cooperation has to do
with the inadequacy of the traditional, formal system of international
state-to-state cooperation to efficiently cope with modern challenges. This
system has remained unchanged for a long time, centred on the consent of
sovereign states (no state can be bound by a rule it did not agree to;
subjects of international law beyond states remain controversial) and
domestic ratification of output (in the United States, for example, few
treaties are concluded since they require adoption in the US Senate by 2/3
majority before incorporation into US law). To avoid these formal
strictures and obstacles both internationally and domestically, IN-LAW
(output, actor and process informality) has emerged as an attractive
complement, alternative or antagonist to formal law-making.

3. The Challenges and Accountability of ‘Informal’ International
Law-Making

A note of caution is in place. Although there is a trend in favour of IN-
LAW at the beginning of the twenty-first century, the balance between
formal and informal law-making can easily shift. There is a risk of too
much IN-LAW including IN-LAW that limits the freedom of individuals
without appropriate, formal controls. Similarly, as beneficial and
advanced as IN-LAW can be, certain cooperation will only materialise
and stick through more formal, binding instruments (as recent experience
in the financial field has underscored; similarly, within the EU, a second
reversal is in play away from EU networks toward more formal EU
agencies with more autonomy from both EU member states and the EU
commission). The challenge is, in other words, to know when formal or
informal modes are more appropriate and, either way, to keep norm-
making activity accountable albeit with novel mechanisms and at different
levels.

The question of democratic accountability of IN-LAW only really
arises to the extent public authority or power is being wielded under IN-
LAW, more specifically, action by public entities which (either de jure or
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de facto) unilaterally ‘determines’ or ‘reduces the freedom of> others.?
The accountability of IN-LAW raises questions and offers possible
solutions both at the international level (where national actors and other
IN-LAW participants meet and set norms) and the domestic level (where
the actors involved obtain their mandate, are subject to oversight and
control, and must eventually implement IN-LAW).

A broad and a narrow definition or approach to accountability can
be identified. In its broadest sense, accountability has been equated with
‘responsiveness’ to stakeholders (as opposed to ‘disregard’), with both a
substantive component (output legitimacy) and a procedural component
(input legitimacy). In its narrow sense, accountability has been limited to
ex post and sufficiently institutionalised mechanisms between an ‘actor’
to be held accountable and a ‘forum’ holding the actor accountable
(under, more specifically, electoral, hierarchical, supervisory, fiscal or
legal accountability mechanisms).® A clear tension exists in this respect
between, on the one hand, informal networks or IN-LAW (focusing on its
process-informality axis) and, on the other hand, ex post institutionalised
or formalised accountability mechanisms: if it is the very nature of IN-
LAW to be informal, how could it include formal, institutionalised
accountability mechanisms? That said, a lot of formal rules do apply in
IN-LAW (process-informality contrasts IN-LAW to traditional 10s; it
does not preclude the existence of formal rules and procedures). In
addition, even to the extent that certain ex post, institutionalised
accountability mechanisms may be absent (e.g., legal accountability for

2 Armin von Bogdandy, Philipp Dann and Matthias Goldmann, “Developing the Pub-

licness of Public International Law: Towards a Legal Framework for Global Govern-
ance Activities”, in German Law Journal, 2008, vol. 9, no. 11, p. 1375 and p. 1376.

Adapting Bovens’ definition to the peculiarities of IN-LAW, the framing paper offers
the following, narrow definition of accountability: “Accountability is a relationship
[at the domestic or international level] between an actor [exercising public authority
in the context of IN-LAW] and a forum [internal to the IN-LAW process or an external
stakeholder], in which the actor has an obligation [in particular, but not exclusively,
expressed in legal rules or procedures] to explain and to justify his or her conduct [ex
ante leading up to a decision or ex post in the implementation of a decision], the fo-
rum can pose questions and pass judgment, and the actor may face consequences [in
particular, but not exclusively, so as to enhance the democratic legitimacy of IN-
LAW]. See Mark Bovens, “Analysing and Assessing Accountability: A Conceptual
Framework”, in European Law Journal, 2007, vol. 13, no. 4, p. 447, 450, available at
http://www.css.edu.pl/sns/pliki/Wierzba/M_Bovens_Analysing.pdf, last accessed 29
March 2011. See also Pauwelyn, supran. 1, p. 20.
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lack of legal personality of the IN-LAW network as such), these can be
compensated by other control mechanisms at both the international and
domestic level (and are, in any event, not normally available either for
formal 10s).

Besides such accountability mechanisms in the strict sense, one can
also identify (1) preconditions that enable accountability
(mandate/benchmark setting, transparency, disclosure of information) and
(2) other responsiveness-promoting measures (such as ex ante control
over appointments and mandate, ongoing control in decision-making or
non-institutionalised ex post mechanisms such as market or peer
pressure). Finally, a crucial distinction exists between (1) ‘internal’
accountability or accountability to IN-LAW participants and their
constituencies, and (2) ‘external” accountability or accountability to actors
that are not formally within the IN-LAW network but that are affected by
it.

When putting together the international versus domestic and
internal versus external distinctions set out above, and adding that
accountability can be owed by either (1) the IN-LAW network as such,
collectively or (2) individual participants in the network (be they states,
domestic agencies or regulators, NGOs or private industry), the following
‘IN-LAW Accountability Table’ emerges. We use the particular example
of the International Conference on Harmonization of Technical
Requirements for Registration of Pharmaceuticals for Human Use (ICH),
where the United States (U.S. Food and Drug Administration, US FDA) is
a member, but not Brazil even though Brazil is affected by the ICH as it
de facto adopts many ICH guidelines. Cells in grey indicate conventional
lines of accountability or control; other cells need further thinking and
especially in those accountability relationships novel methods should be
considered. Though not reflected in the table below, for each cell (e.g.,
keeping the IN-LAW network as such accountable to internal

Pauwelyn, supra n. 1, p. 20: “On this premise, Corthaut et al. ... define the broader
approach to accountability as: a dual relationship (operationalized through norms and
procedures) between the public and a body, through which the latter ‘takes account' of
the interests, opinions and preferences of the former prior to making a decision (re-
sponsiveness), and through which it 'renders account' a posteriori of its activities and
decisions, with the possibility of facing sanctions (control). The effectiveness of such
relationship requires other meta-principles to exist, such as transparency and reason-
giving (which are enablers, but not components of accountability)”.
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stakeholders at the international level) one can think of three broad types
of accountability or control: (1) ex ante control, (2) ongoing control, and
(3) ex post control.

Accountability at the Accountability at the
INTERNATIONAL Level DOMESTIC Level
IN-LAW Individual Individual IN-LAW
network as such participants participants network as
such
Toward ICH towards FDA towards FDA towards the | ICH towards
INTERNAL | ICH members the American American people | ICH members
stakeholders | andtheir people, other | (hjerarchical and their
constituencies internal ST constituencies
(actors/people | @ o internal stakeholders | EDA political New
E"X wf IN- ICH decision- New control by mechanism?
delegation \r::)alli(rllgg and mechanism? executive, (e.g., US courts
model) : (e.9., _ contr(_)l and or other
procedures; ICH | complaints oversight by domestic
budget, chair procedure or Congress bodies
and secretariat ombudsman to | including reviewing ICH
appointments; challenge FDA | through FDA responsibility)
complaints at the mandate, budget;
procedure; non- | international judicial review,
implementation) | jeyel) notice and
comment
procedures;
elections)
Toward ICH towards FDA towards FDA towards ICH towards
EXTERNAL | non-members Brazilian Brazilian people | non-members
and other people New and other
Stakeholders | affected actors New mechanism? affected actors
(actors/people | (transparency, mechanism? (e.g., US notice New
affected by | allowinginput | (international | and comments mechanism?
IN-LAW; and observers | complaints procedure open | (Brazilian
participation | frome.g., Brazil; | nrocedure or | to foreigners; US | courts
model) complaints ombudsman courts reviewing | reviewing ICH
procedure open to FDA in way that | responsibility)
against ICH affected takes account of
opentoall Braziliansto | Brazilian
affected entities) | challenge interests)
FDA)
Table 1:  The IN-LAW Accountability Table.
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3.1. Internal Versus External Accountability

As the IN-LAW accountability table above illustrates (cells in grey), it is
crucial to ensure accountability towards ‘internal’ stakeholders at both the
international level (especially, by controlling the ICH) and the domestic
level (especially, by controlling the US FDA within the United States in
accordance with the regular domestic oversight of agencies).

In contrast, ‘external’ accountability is normally operationalised
only at the international level (e.g., ICH allowing input by Brazil). It is
very difficult to give voice to external interests within a domestic legal
system (e.g., US agencies, voters or courts deferring to Brazilian
interests). That said, it has been the practice of the FDA (as well as the
European Medicines Agency) to accept comments by foreign countries in
the domestic rule or guideline development process. Still, the core
problem with generating accountability under domestic mechanisms (e.qg.,
ministerial or parliamentary oversight, elections) in respect of
stakeholders that are external to the country concerned (say, the US taking
account of the interests of Brazilian patients or health authorities as it
relates to the ICH) is that domestic accountability systems are not
normally set up to respond to foreign interests.

The biggest accountability problem of IN-LAW at the international
level is that of ‘external’ accountability of the network and its participants
toward countries and other actors or sectors outside the network but that
are influenced or affected by IN-LAW output. Both public and private
external stakeholders can, however, be given voice and input through
observership, notice and comment procedures and transparency. To avoid
capture or selective (over)representation of certain private interests, there
is a trend in favor of input through consultation and ‘notice and comment’
procedures, and a move away from actual involvement of private interests
or NGOs in decision-making itself. This can be a crucial guideline to offer
to (at least some) IN-LAW mechanisms (e.g., the Kimberley Scheme
which does, in some respects, fully involve both NGOs and the private
sector as almost equal partners to public authorities): as important as it is
to involve private/NGO stakeholders, it may be best to limit their input to
(meaningful) ‘notice and comment’ procedures or advisory roles (and to
open this up to all interested actors following an ‘interest representation
model’) rather than giving (only some of) them an actual vote in the
system (which adds the risk of capture and selective representation).
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3.2. International Versus Domestic Accountability

In many cases, the only thing that national agencies or regulators do when
engaged in IN-LAW is exercise the mandate delegated to them by
national parliaments to, for example, ensure food safety or financial
stability. To fulfill this mandate they act internally and cross-border. Yet,
in both cases they remain subject to internal control mechanisms that
ensure domestic oversight by ministers, governments and/or national
parliaments.

What is the difference between enacting a rule or guideline alone
without concertation with other countries (not normally seen as presenting
an accountability deficit) and enacting a rule or guideline after
concertation with other countries in the context of IN-LAW (too often
portrayed as presenting a major accountability problem)? If anything, the
question remains the same, namely, to ensure adequate domestic oversight
of agencies and regulators. Moreover, from the perspective of external
accountability, when an agency or regulator acts transnationally it only
enhances (rather than reduces) the accountability of whatever regulation is
ultimately enacted at home (through concertation with foreign or external
interests, negative externalities can be internalised).

A common misperception is to look at an independent agency (say,
the US FDA or European Central Bank) acting on the international scene,
to note that this independent agency is not controlled by anyone and to
then call for international oversight. The independence of the agency (say,
a food safety regulator or central bank) is not the result of some
international conspiracy. It is the result of a domestic delegation of
powers from the executive or parliament to an administrative or expert
agency. Domestic control mechanisms (ex ante and ex post) must apply
equally whether this agency acts domestically or internationally. There
may be a role for oversight or accountability mechanisms at the
international (Basel Committee or ICH) level (especially vis-a-vis
external stakeholders, as discussed earlier). Yet, the core source of
internal accountability is and must remain domestic.

FICHL Publication Series No. 11 (2011) — page 135



The Law of the Future and the Future of Law

(internal) ACCOUNTABILITY (broadly defined)
Ex ante Control Ongoing Control Ex post Control
(e.g., fixed (e.g., veto, (e.g., sanction for
mandate, participation in underperformance,
appointment, set- | decision-making, budget, electoral, legal
up, conflict of supervisory or challenge, refuse
interest and hierarchical implementation, market,
transparency control) peer, reputation)
rules)
No network
autonomy or Complete
power
de jure or de
Eactjo) No/less need No/less need
Full network
autonomy or
power
(de jure or de Crucial Non-existing Crucial
facto)
Table 2.

The need for accountability mechanisms at the international level
rises proportionally with the degree of autonomy and power exercised (de
jure or de facto) by the IN-LAW network. With no autonomy or power at
all for the IN-LAW network, e.g., full control by participants, ‘ongoing
control’ by participants may be enough to ensure accountability (at least
internal accountability towards participants) and there may be no or less
need to set-up ex ante and/or ex post mechanisms of control. In contrast,
the more autonomy or power bestowed on the IN-LAW network as such
(less ongoing control by participants as is the case for central banks or
expert bodies deciding on scientific risk), and the more the network
produces normative output that actually changes behavior, the more it
becomes important to make up for the loss in ongoing control (politicians
do not get involved in interest rate decisions or risk assessments) by a
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tightening of ex ante control (e.g., careful definition of mandate,
appointment of officers) and ex post control (e.g., approval of budget,
dismissal of officers, legal or other complaints mechanisms, sanctions for
non-performance).

This way we can combine both (1) the need to give some autonomy
to IN-LAW networks in order for these networks to be effective and make
accurate or overall welfare enhancing decisions, with (2) the need to keep
all IN-LAW activity accountable, be it through ongoing control (where
there is no or little network autonomy) or ex ante and ex post control (in
cases of higher network autonomy), or both.

3.3. Not More But Better Accountability

Put differently, optimal amounts and ways of keeping IN-LAW
accountable will vary with the nature and functions of the particular IN-
LAW network. There is no one-size-fits-all solution, nor a silver bullet
that can be suggested to ensure IN-LAW accountability. What is needed
is not necessarily ‘more’ accountability or control (raising the risk of
accountability overload that may stifle the network, as has been
documented in the context of certain EU networks and EU agencies), but
‘better’ accountability or control. Such ‘better’ accountability must focus,
firstly, on activating the appropriate accountability mechanisms at the
right time and level and in the right relationships; and, secondly, keeping
the right balance between, in particular, independence (so as to achieve
effective solutions) and control (so as to maintain the mechanism
accountable).

4. Outlook

In sum, there are at least two core challenges presented by the
phenomenon of ‘informal’ international law-making:

1. In the face of IN-LAW, how to maintain law’s neutrality and
protective force (in particular in favour of the weak), rule of law
being the only justification for any form of coercion or limitation on
freedom. To the extent IN-LAW limits individual freedom (and
irrespective of whether it is or is not ‘law’), IN-LAW must
therefore by controlled ‘by law’; and

2. How to balance informality, which may be needed to enable
effective cooperation or to avoid traditional strictures, with the
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levels of control and accountability required to sustain this
cooperation in democratic societies.

In some ways, informality and law are opposites. In the face of a
move toward informality, law can adjust and reduce its formal
requirements, both in terms of subjects of law and the sources of law, so
as to remain sociologically relevant in a very dynamic reality. Or law can
insist on its formalities, risking it will be increasingly marginalised, but
hoping that the tides will turn again and the actors will realise that formal
cooperation under law is more sustainable and power-neutral.

This raises an interesting puzzle for the discipline of international
law: Should international law give up the little formality that it now has
(e.g., when it comes to consent or the legal capacity of new actors) and
embrace ‘informal law’ so as to stay sociologically relevant and put
international law ‘back on the map’? Or should it, instead, insist on
formalism and exclude ‘informal law’ from its scope to maintain
international law’s independence and stress the point that ‘informal law’
may be inappropriate as a power instrument of the strong?

Both approaches may hope for a return to international law: the
first, progressive approach, by completely accommodating ‘informal law’
as part and parcel of international law; the second, more conservative
approach, by excluding ‘informal law’ and denying it legitimacy in the
hope that actors (in particular weak players) will realise the value added
by traditional international law (with its formal guarantees, however
limited) and return to it.

Whether or not IN-LAW is strictly speaking ‘law’ and what role
IN-LAW may play before courts and tribunals (be it as law or legal facts)
may lead to fascinating academic debates. What is of more immediate and
practical importance, however, is how the informal law-making described
above, whether or not it ‘is’ law, can be controlled ‘by’ law, be it
international law or domestic law or some novel legal regime, such as
global administrative law. It cannot be disputed that the influence and
pressure from the outside on national polities has increased. Yet, national
polities (especially smaller countries or those not actively involved in the
multiple informal networks at work) see their control over this outside
influence and pressure wane. This sense of loss of control and direction
alienates the people from domestic politics and creates a sense of
helplessness and coercion when it comes to international law.
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Correction is needed both at the domestic level where domestic
oversight, input and voice must increase, and at the international or
transnational level where new types of accountability mechanisms and
checks and balances must be tested (ranging from ombudsmen and
complaints procedures to internet-based input and contestation
mechanisms) so as to make up for at least part of the loss of control at
home. This, in turn, will require a dramatic shift in international law from
being a neutral, value-free instrument enabling state-to-state cooperation,
to a genuine regulatory order with minimum standards of transparency
and due process and built-in checks and balances including input and
control by experts, parliaments, civil society and businesses, to enable the
provision of public goods (and not merely the short term protection of
national interests).

The second major challenge mentioned above is how to balance
effectiveness with democratic accountability when it comes to ‘informal
law-making’. Here, the answer might be that effectiveness and
accountability need not be (or be perceived as) polar opposites: for
informal cooperation to be effective in the long term, it will need to be
accountable; conversely, a core goal of accountability is to increase
effectiveness by learning from mistakes and feedback from stakeholders.

The crossing of lines between legal regimes, involvement of new
actors and the setting up of new accountability mechanisms at the
international level will force us to rethink international law and perhaps
also to create or further develop new legal spheres, variably referred to as
transnational law, global administrative law or self-contained regimes in
the field of trade, health, the internet or sports. A resulting challenge will
be to marry this legal diversity with a minimum of coherence so as to
effectively solve interconnected problems.
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The Future of National Constitutions
in a Global World

Tom Ginbsburg”

This paper argues that future developments in national constitutions will
be determined by the interaction between domestic and transnational
actors. Current trends — including the integration of international human
rights norms, constitutions’ increasingly lengthy and statutory nature,
and the import of provisions from similarly situated nations — are likely
to continue over the long-term. Constitutions are likely to serve less as
embodiments of a nation’s common aspirations and highest norms than
as deals between competing national and international groups. Rapid
social and technological change will also contribute to the destabilisation
of constitutions, and amendment procedures may become more flexible
in response to these pressures. Additionally, the frequency of expansive
judicial interpretation may increase in order to harmonise constitutional
law with new social realities generated by globalisation. In general,
constitutions and constitutional legal practice will be subject to more
external influences than in the past.

1. Introduction

What will be the future of constitutions in a global society? This is a
crucial question to consider, as constitutions have been regarded as the
highest norm governing the nation-state for the better part of two
centuries. Yet, like the nation state itself, the constitutional form is likely
to be impacted by global developments. This short essay considers some
of the possibilities.

It is important to clarify at the outset what we mean by
constitutions. The idea of the constitution, referring to fundamental norms
organising society, goes back to Aristotle’s notion of the politiea. While
every society of any scale has fundamental norms, the idea of embodying
these norms in a formal written document is a relatively recent one. The
first written national constitution is often seen as being that of the United

Tom Ginsburg is Professor of Law at the University of Chicago.
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States in 1789, and it was followed closely by similar efforts in Poland
and France. Spanish liberals articulated the Constitution of Cadiz in 1812,
and this document had significant influence on the written constitutions of
newly independent states in Latin America. Written constitutions can be
seen as a technology of government, defining the fundamental
organisation of the state and its relationship with its citizens.

To be sure, there were antecedents of the written constitution,
namely particular statutes and decrees of a constitutional character, as
found in England and Sweden. A few countries to this day, including
Saudi Arabia, New Zealand and Israel, continue to embody the
constitution in a set of statutes. Still, the overall trend has been toward a
single unified document that is nominally the highest body of norms in
the legal order. Constitution-making has become typical for new states
eager to define the purposes of the state itself (see Figure 1). From the
middle of the nineteenth century, when roughly half of the countries of
the world had national constitutions, the practice has spread so that
virtually every country has a single such document.

The written constitution has traditionally been seen as embodying
local values. Paradigmatically, it was “we the people” who collectively
authored the text, in accordance with the social contract theories that
inspired written constitutions in the first place. As the collectively
sovereign people gave voice to their aspirations and ideals, they
distinguished themselves from other nation-states and colonial powers.

This point illustrates that constitutions naturally reflect political
ideas that are dominant during the time they are written. Early nineteenth
century constitutions in Latin America, for example, reflected the
influence of the American constitution, featuring such institutions as
federalism, bills of rights, and, at least in some countries, indirectly
elected presidencies. European constitutions written during this period
reflected a more evolutionary understanding of norms of parliamentary
constraint on monarchs, and tended to leave some of the important norms
that actually operated unwritten. In the late nineteenth and early twentieth
centuries we see the rise of certain features associated with
industrialisation: rights to education, rights to organise into labour unions,
and in some cases rights to social welfare. After World War 11, a zeitgeist
of human rights spread around the world, and many societies included
extensive bills of rights, both negative and positive. Some included
provisions for constitutional review, either by designated constitutional
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courts or ordinary ones. Thereafter, the wave of decolonisation in the
1950s produced new experiments.
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Figure 1: The Spread of the Written Constitution.*

The most recent wave of constitution-making occurred at the end of
the Cold War and involved what | have characterised as the post-political
constitution, including a distrust of political parties, institutionalised
constraints on legislative power, and an extensive set of regulatory
institutions. The constitutions of the 1990s also reflected neoliberal ideas
of the freedom of establishment, freedom of investment and markets.

The close relationship between written constitutions and the broader
social and political context is only natural. Because these contexts change,
it behooves us to identify current trends and to speculate on the future of
constitutions in a global era.

' Special thanks to James Melton and Zachary Elkins, with whom | have jointly re-

searched many of these issues. Figure 1 is from our co-authored book. See The En-
durance of National Constitutions, Cambridge University Press, 2009.
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2. Constitutions in the Global Era

The key challenge of the global era is the general pressure on state
sovereignty associated with intensified cross-border interaction in every
sphere. One area in which this is much discussed is universal human
rights, surely one of the areas in which traditional ideas of sovereignty
have given way to a more complex reality. The machinery established by
the international community after World War 1l articulated an extensive
set of norms, nominally universal in character, and identified their
furtherance as one of the main goals of international governance.
Considerations of how a state treated its own citizens became an
important issue for outside powers. Naturally, these efforts were more
successful in articulating norms than enforcing them. But one sign of the
success of the project was the instantiation of many of these norms into
national constitutions. The menu of rights articulated in the international
bill of rights had a significant coordinating effect on national constitution-
makers, who either incorporated the international documents by reference
or copied their text into the new documents. This meant that in some
sense, the source of norms articulated in national documents came from
outside the local context. The external source of norms was particularly
apparent for non-Western countries. The image of constitutions as
produced by “we the people” gathering together in some New England
town hall is surely dead, if it ever had real purchase. Instead, local actors
are participating in a broader global conversation, constrained and
empowered by outside forces, even as they struggle to produce a
nominally local document. Constitutions may no longer be embodiments
of a particular people’s history so much as a discrete localisation of
outside norms.

One bit of evidence for this proposition is the transnational
politicisation of constitution-making. Outsiders, including states,
international organisations and interest groups, increasingly make their
views known and play a role in constitutional design. This is clearly
apparent for constitutions drafted under military occupation, as in Irag and
Afghanistan, but also occurs in lower-profile contexts. For example, in the
recent drafting of the constitution of Kenya, Christian groups in the
United States helped mobilise opposition to the draft on the grounds that
it permitted the parliament to legalise abortion in the event of medical
necessity. Their efforts were unsuccessful, but the point is that the
drafting is constrained by international norms and transnational interest
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groups. States too, will weigh in on particular provisions in foreign texts,
providing support for drafting efforts to include norms of democracy and
human rights.

The same dynamic is also apparent in the design of institutions.
Constitutions, like other public policies, are borrowed across borders. If
rights tend to be borrowed vertically from international instruments, other
constitutional institutions are sometimes borrowed horizontally from other
nation states. These states can be neighbours, former colonial powers, or
countries bearing certain cultural similarities, such as a common language
or religion.

3. Continuation of Specific Trends

We have seen somewhat of a trend in recent decades toward
constitutionalisation of various independent regulatory agencies, such as
electoral commissions, counter-corruption commissions, and ombudsmen
along with constitutional courts. There seems to be somewhat of a sense
that politics, as practiced by popularly elected legislatures in which
political parties are the dominant modes of organisation, is insufficient to
guarantee good policies. Parliamentary sovereignty was in long decline in
the second half of the twentieth century, and with the exception of a
couple of unreconstructed socialist states and British Commonwealth
societies, is mostly dead. In its place, a formally democratic system is
constrained by various layers of accountability institutions. The emphasis
is on accountability over efficacy of government.

Another trend is toward great specificity. The American
constitution passed in 1789 was around 4500 words. The Kenyan
constitution, passed by referendum in summer 2010, is more than ten
times as long at nearly 50,000 words. This is clearly more representative.
Two of the more successful constitutions in recent times, those of Brazil
and India, are extraordinarily long. Modern constitutions seem more like
statutes than fundamental unchanging texts. They often contain very
detailed policies, and thus require frequent modification, again a feature
thought of as more statutory than constitutional.

We also see an expansion of different types of rights-claims.
Classical nineteenth century constitutions focused on first-generation
rights, but constitutions were also harbingers of new kinds of second-
generation rights claims that eventually became embodied in international
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human rights law. In turn, the international covenants served as templates
for subsequent drafters. At the dawn of the twenty-first century, new
forms of social and economic rights claims have become quite common,
notwithstanding criticisms that they are vague and unspecified. Many of
these involve collective rights, such as a right to development, or a clean
environment. Some constitutional courts have proven quite effective in
adjudicating claims involving these rights, further encouraging the
development of new types of rights. The interaction of national and
international instrumentalities and conceptions of rights is likely to
continue.

In short, there are trends away from parliamentary dominance, and
toward limitation of government. The content of fundamental norms is
increasingly driven from outside the state, promoted by a set of
transnational interest groups. This trend puts further pressure on the idea
of the constitution as the embodiment of a national polity. And the
language of rights serves as a kind of global constitutional discourse that
continues to evolve.

4. The Future

Where will constitutions go in the next century? The fact that
constitutions reflect not only the social and political circumstances of both
their immediate drafting environment, but also the broader trends of their
era, means that global developments will have an increasing effect.

It is clear that the trend toward international and transnational
sources of constitutional norms will continue. We will see transnational
mobilisation of interest groups, whether they are for human rights,
abortion or freedom of establishment. Sometimes outsiders will have
particular interests in, and knowledge of, the local context. In other
instances, however, they will be more focused on particular issues (rather
than places) and will be seeking to advance a particular policy agenda in
as many contexts as possible. Once mobilised in one context, an interest
group can now easily transverse the shrinking borders among states to
lobby in other countries. The focus of Western Christian groups, unable to
win on abortion policy or anti-gay policies in their home jurisdictions, on
African constitutional drafting exercises is a harbinger of future trends.
National constitutions will become international policy battlegrounds.
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The global security regime will also have an impact in several
ways. The challenges of ‘failed states’ will lead to continued efforts at
state reconstruction. In recent years, we have seen that constitutional
reconstruction is an important part of this effort, as outside powers seek to
ensure a legal basis for the state’s internal governance structure. So there
will be external pressure to produce constitutions, and external
involvement in the same. But this external pressure will also extend to
ongoing monitoring of the implementation of certain features of the
constitution. External enforcement efforts may help to ensure that such
constitutions are made efficacious, at least in the areas of interest to
foreigners.

Perhaps this means that future constitutions will more accurately
describe the political practice of their contexts, though this relationship
has always been loose at best. Even at the present juncture, we observe
many countries with formally democratic institutions, embodied in a
constitution, whose informal constitution operates completely differently.
Yet the formal structures do constrain in ways that do not clearly track the
line between democracy and dictatorship. Vladimir Putin chose to step
down after his second term and take the revamped office of prime
minister, while other leaders choose to amend or even tear up the
constitution. The Chinese leadership takes constitutional change seriously,
using the document to confirm policy movements that have already been
undertaken. In short, there is a significant creativity to new forms of
authoritarian pluralism, which may be embodied in constitutions. So a
global constitutional era need hardly be a democratic one.

Another important factor that is likely to have an impact is that the
rate of social and technological change is likely to remain high and
continue to accelerate. This is likely to put great pressure on constitutional
stability. Stability is at the core of the very idea of a constitution, and yet
it is likely to be undercut in periods of rapid change. Rules endure as long
as they are useful, and so naturally they bear some relation with the
underlying conditions of society. If society changes dramatically, the rules
may become brittle and out of date, leading to pressure to adopt new rules
through constitutional amendment or replacement.

This observation has normative implications for constitutional
design. Constitutions adjust through two primary mechanisms: formal
amendment and informal interpretation. These two are substitutes for each
other: as the threshold for amendment rises, courts become more
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empowered, and vice versa. If demand for adjustment is going to increase,
it might be advisable to draft constitutions that have more flexible
amendment provisions so as to allow more formal change, which usually
has the advantage of involving democratic processes. We do not know if
the trend toward simpler procedures is actually in operation, owing to
methodological difficulties of measuring cross-nationally the ease of
constitutional amendment. The implication, however, would be toward a
model more like parliamentary sovereignty, in which constitutional rules
are passed in a manner that looks a lot more like passing statutes than
constitutions. Yet we have also observed a historical trend away from
pure parliamentary sovereignty, and toward more accountability
institutions.

Will the movement toward accountability and transparency
continue? It seems as if there are contradictory tendencies in this regard.
On the one hand, formal institutional structures of law-making are more
transparent than ever before, thanks in part to technological
developments. Yet some commentators have noted that there is an
expanding zone of legal ‘grey holes’ in which the law and its institutions
do not reach. The ‘dual state’ noted by Ernst Fraenkel many decades ago
seems to be returning in an era of global (counter-) terrorism. The zone of
exception has always posed conceptual challenges to constitutional
government, and that is likely to continue, even as the zone of ordinary
politics is effectively subjected to constitutional constraint. The relative
size of these two zones is in part within the control of judges whose job is
to define their own jurisdiction and to calibrate the level of scrutiny of
government practices. This level rises and falls within countries and
across time. It has been argued that judges are structurally unable to
discipline the national security apparatus in times of emergency, but that
the level of scrutiny increases as the urgency fades. There is evidence on
both sides of this question, but in recent years we have observed moments
of great deference as well as moments of judicial constraint of executive
behaviour in wartime. It is probable that the dynamic here is a long term
pattern of calibrating the pendulum, with judicial activism leading to
counter-pressures on courts to back off. Either way, the very fact that
courts are at the centre of this inquiry is evidence of one of the great
trends of recent decades, the judicialisation of public policies.
Constitutional discourse is at the centre of this trend, as judges have used
constitutional jurisdiction to expand their reach and authority.
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Judicialisation has had a number of causes, but is perhaps most
directly related to political structure. Courts are becoming more powerful
in every jurisdiction and at the international level, but their ultimate level
of power is determined by their ability to remain insulated from political
authority. When that authority is divided, courts tend to have a greater
role; when concentrated they tend to have a lesser role. One must predict
that, notwithstanding local instances of ‘de-judicialisation’, globalisation
will force more and more use of judges as paradigmatic third party
dispute resolvers. This is largely structural and so the trend toward the
expansion of judicial power will continue. Constitutional adjudication is
likely to be a part of this mix; but regardless, one must be bullish on the
overall future of law, the theme of this project.

Judiciaries are just one example of a broader trend toward the
deployment of technical expertise. We observe parallel developments in
such fields as accounting, financial monitoring, and economic policy, in
which knowledge and authority are sources of power. Epistemic
communities and forms of knowledge are driving forces behind the
secular pressures toward independent regulatory agencies, central banks,
boards of audits and environmental commissions. These communities
tend to communicate internally using informal channels, inaccessible to
outsiders to some extent. Yet technocracy always struggles for legitimacy.
There are countervailing pressures for democratic control and we will
likely observe continued swings of the pendulum between democracy and
technocracy for many years to come. These will accelerate as the locus of
regulatory power is increasingly transnational, which is seen as
presumptively illegitimate by locally entrenched actors.

5. Conclusion

In sum, the de jure constitution is produced, increasingly, through norms
whose source is outside the nation-state, and in a process in which
international actors seek to have influence. It is implemented by
transnational networks of regulatory technocrats and international actors,
either through a formal agreement or through entrepreneurial productions
of global norms and standards. The de jure constitution may become a site
of resistance to these transnational pressures, siding with democracy
against transnational technocracy (recent decisions by the German
Constitutional Court, calling into question continued European
integration, may provide illustration for this). Indeed, such resistance
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might be used strategically by local actors to gain leverage in
transnational negotiations over the content of standards. Saying that one’s
hands are tied by a national constitution is certainly a legitimate strategy
of empowerment on the international plane. Regardless of these strategic
motives, we will observe constitutional restraints on globalisation in the
name of a rump sovereignty that will in fact speak to local conceptions of
the good. The formal constitution is thus a site of accommodation
between globally produced norms and local pressures for democratic
control over policy.

One possible outcome of these developments may be that
constitutions will lose their ability to serve as effective symbolic
embodiments of national identity, binding diverse groups together into a
new unity. If this is the case, people may look to more organic identities,
such as linguistic and ethnic bonds, as their primary affiliations. This in
turn would put pressure on constitutions. They will become, essentially,
contractual agreements between groups that come to a kind of
accommodation. But the accommodation may involve division of the
political spoils rather than articulation of higher principles. In short,
constitutions may become mere deals, rather than legitimating sources of
authority.

We have argued that constitutions will be less enduring and more
amenable to change. We have also argued that their purpose will be less
noble, not so much articulating a higher set of aspirations to bring
together diverse groups into a single nation, as much as serving as deals to
hold them together. These features suggest a degrading of constitutional
documents from their nineteenth century image as embodiments of the
nation. They will instead look more like statutes or contracts, designed to
achieve instrumental purposes, albeit in a global vocabulary. They will be
more detailed, more flexible, and perhaps more fragile. They will be sites
of a large struggle between technocracy and democracy, in which
constitutional judges are likely to find themselves in a mediating role.
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The Future of Parliamentary Accountability
in Europe

Philipp Kiiver’

This Think Piece sketches a few perspectives for the future development
of parliamentary accountability within the European Union, taking into
account both the European Parliament and the national parliaments.
Based on past experiences and its current interests, the European
Parliament is likely to push for a further uniformisation of its own
election system and to claim additional weight vis-a-vis the Commission
and the Council but also in the oversight of executive agencies. It is,
however, unlikely that any of this will lead to any enhanced connection
with the citizens, especially since government-opposition dynamics are
lacking and since the European Parliament’s tested strategy to gain
strength with respect to the other institutions is exactly the avoidance of
such dynamics. The national parliaments, meanwhile, have adapted their
procedures to the challenges of European integration and some new
developments are likely to arise from their use of the subsidiarity review
of EU legislative proposals, but chances are that by and large their
adaptation process is over. It may in fact be expected that fresh impulses
for the enforcement of national democratic safeguards will increasingly
come from rather less obvious actors, namely senates (who are often
much more active in scrutinising EU action than lower chambers) and
courts (who, by insisting on parliamentary involvement in EU matters,
can give parliaments an additional boost). Unexpected events, in
particular financial, migration and/or environmental crises, may
accelerate European integration along existing trajectories; in case of a
breakup of the Union, though, national parliaments will, all else being
equal, continue to be the cornerstones of democratic governance in the
states that they are now, while the European Parliament will surely not
be the institution that is missed most.

Philipp Kiiver is Associate Professor of European and Comparative Constitutional
Law at Maastricht University.
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1. Introduction

We all know that European governance defies classical constitutional
notions that might be inherited from nation-states and traditional
international organisations. This is particularly true of linear principal-
agent relations between legislature and executive, or between Member
States and the EU. Thus, the familiar setup of political parties contesting
parliamentary elections with a view to forming or joining a government
simply does not get replicated at the European level. Neither are the
dynamics of European elections shaped by the logic of government and
opposition, nor is there an executive that might be sufficiently comparable
with a national cabinet and its supporting bureaucracy. At the same time,
it would be an illusion to believe that parliamentary representation is
neatly upheld just because national governments are each accountable to
their own national parliaments. Article 10(2) EU as consolidated by the
Lisbon Treaty may proclaim that representative democracy is maintained
directly through European and indirectly through national parliamentary
elections,! but in the light of empirical reality, this formula appears true
only in a highly formal sense. It may well be that the principles of a
parliamentary system are being eroded even in the Member States, or that
there may never have been anything like a golden era of parliamentarism
in the first place. Yet the appeal of the parliamentary system (and its
model of delegation of power) remains strong as a constitutional
blueprint. VVoters delegate power to parliament, which in turn delegates
power to the executive, which in turn delegates power to civil servants;
each principal in the chain holds his agents accountable for their actions.
It is with a view to meeting this ideal that both the European Parliament
and national parliaments have taken up the challenge of preserving par-
liamentarism in the hostile reality of European integration. Governments

! Consolidated version of the Treaty on European Union as amended by the Treaty of

Lisbon, 1 December 2009, Article 10, para. 2: “Citizens are directly represented at
Union level in the European Parliament. Member States are represented in the Euro-
pean Council by their Heads of State or Government and in the Council by their gov-
ernments, themselves democratically accountable either to their national Parliaments,
or to their citizens”, available at http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?
uri=0J:C:2010:083:0013:0046:EN:PDF, last accessed 29 March 2011. The Article
had featured already in the Constitutional Treaty. See Treaty establishing a Constitu-
tion for Europe, 16 December 2004, Article | — 46, available at http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:C:2004:310:0011:0040:EN:PDF,
last accessed 29 March 2011.

FICHL Publication Series No. 11 (2011) — page 154


http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2010:083:0013:0046:EN:PDF

The Future of Parliamentary Accountability in Europe

too are hoping to stabilise the system by introducing familiar elements of
parliamentarism, or at least parliamentary involvement, for example by
adopting proclamations like the Article 10 (2) EU referred to above.

2. The European Parliament

The European Parliament’s strategy for democratising the EU may be
summarised in the claim for a more robust status and for more powers:
first the insistence on being directly elected, then greater powers of co-
legislation and more recently and increasingly, of involvement in
delegated legislation and of oversight over the proliferating European
agencies. Also its grilling of nominees for Commission posts, especially
since the 2004 appointments, seem to have become a recurring
opportunity to flex some muscle. And yet it is abundantly clear that a
stronger European Parliament does not directly translate into a more
democratic Union; it does not even result in a higher voter turnout. That is
not to say that beefed-up checks and balances are not welcome in the
European institutional landscape, certainly in the opaque area of the
execution of law. This only means that transnational parliamentarism is in
no position to promise the same societal effects that are promised by
domestic parliamentary politics. That said, if we consider the
accumulation of weight with the European Parliament as a more or less
linear trajectory, then it should be feasible to anticipate the next logical
steps.

2.1. The Electoral System

As regards the European election system, we need to consider the two
most important milestones so far. First, there was a move away from
indirect elections, where the European Parliament consisted of members
of national parliaments, to direct elections as introduced in the 1970s.
Second, in 2002 the Council stipulated that European elections should be
based on the principle of proportional representation in all Member States.
The election rules nevertheless still differ per Member State, for instance
between list systems and the single transferable vote systems and in the
application of a minimum threshold. In the light of the above, the logical
reform to aim at would be to streamline the voting process. This would
mean:

¢ holding the elections on one day Europe-wide;

FICHL Publication Series No. 11 (2011) — page 155



The Law of the Future and the Future of Law

e banning Member States from announcing results prematurely; and
e pushing for a uniform model of proportional representation.

The existing overrepresentation of small Member States still shows
derogation from the ‘one person one vote’ principle. In its 2009 Lisbon
ruling, the German Constitutional Court had criticised the European
elections in this respect. The establishment of the entire EU territory,
however, rather than the individual Member States, as the decisive
constituency, will probably still remain a distant scenario even in 20 years
time. In fact, unitary nation-states do not always adhere to strict electoral
equality and choose, for example, to over-represent the rural vote or to
balance majoritarian democracy with an upper chamber.

2.2. Co-Legislation and Oversight

The most obvious trajectory of a strengthening of the European
Parliament is the quest for co-decision across the board. Very few areas
remain excluded from co-decision, and they can, under the Lisbon Treaty,
actually be brought under co-decision even without an ordinary Treaty
amendment. And external relations, even though they are not legislative
in nature, will remain the great prize as an area where the European
Parliament would seek co-equality with the Council. Success on that front
will probably be a matter of practice rather than law, though, and the
European Parliament’s firm stance on human rights and (at least initially)
on data protection does look promising. For even if we leave aside
democratic properties for a moment, purely from a point of view of
accountability, transparency and checks and balances, oversight by the
European Parliament should remain desirable. This applies in particular to
the execution of laws. Within the next decades we should seek to arrive at
a common framework for oversight by the European Parliament over all
European agencies, including standard rules on creation and dissolution,
appointment and dismissal of board members, accountability and
budgetary control.

2.3. Connecting with the Citizens

No matter how much power it accumulates, the most pressing challenge
for the European Parliament is not to gain more powers as such but to
connect with the citizens in the process. Perversely, success in becoming
recognisable to the citizens might undermine success in gaining clout.
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One issue concerns the absence of party-political competition. It is hard
enough to identify one-size-fits-all issues that might galvanise voters
across the continent, issues that should at the same time not polarise them
into ‘pro-EU’ or ‘anti-EU’ camps. And even if that were achieved, it
might still be smarter for party groups to maximise their seat numbers by
catering to different Member State audiences by appealing to different,
tailor-made issues. Furthermore, even though grand coalitions are known
to suffocate parliamentary culture, the grand coalition between left and
right that traditionally governs the European Parliament is a highly
effective means to confront potentially divided governments in the
Council of Ministers. Finally, the absence of a link between the European
Parliament and the Commission as it exists between government party
groups and the cabinet in national systems might be a crucial element in
the European Parliament’s strength. While it neutralises any government-
opposition dynamics, it also rids MEPs of party constraints and whips,
and avoids automatically turning the parliamentary majority into loyal
supporters of the executive. That is, after all, something that in the
Member States is known to contribute to a loss of parliamentary
independence.

3. The National Parliaments

The parliaments of the Member States find themselves in a situation that
is utterly schizophrenic. It is easy to depict them as legislators who have
signed away their powers by ratifying European Treaties, and who have
‘abdicated’ their oversight functions over their governments in European
affairs, thus contributing to the general democratic deficit. Yet we should
also be aware that government parties in parliament are, as always,
trapped between two task: a task to scrutinise the executive and a task to
support the cabinet. Opposition groups, meanwhile, may find it more
sensible to invest time and resources in domestic debates where results
will be immediate and not subject to subsequent compromise-building in
Brussels. Even where will to follow the EU policy process more closely
does exist, national parliamentarians find themselves confronted with a
machinery which requires vast information resources and whose pace and
agenda are set externally.

In spite of these constraints, national parliaments have been
adapting their institutions and procedures to the specific requirements of
European oversight. Methods include scrutiny reserves, i.e., rules that bar
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ministers from agreeing to EU measures while their national parliament is
still considering the proposal; mandating procedures whereby parliament
and ministers agree on negotiation tactics before Council meetings; and
assent procedures whereby ministers may only vote ‘yes’ after parliament
has explicitly agreed with the proposal. In addition, the Lisbon Treaty (in
fact already the Constitutional Treaty) seeks to involve parliaments by
inviting them to send objections if they find that EU legislative proposals
violate the principle of subsidiarity.

It is, however, distinctly possible that this arsenal of possible
parliamentary tools is now more or less complete, and that parliamentary
behaviour has been adapted as far as it could be. In other words, this may
be as good as it gets.” Some subtle developments may be expected from
subsidiarity review, but we may above all expect greater relevance for
rather more unconventional actors in this context: courts and senates.

3.1. Subsidiarity Review

It is very likely that the subsidiarity review mechanism, also called the
‘early warning system’, will be more relevant as a catalyst for national
parliamentary activity than as a step in the legislative process. The reason
is, first, that different parliaments and chambers find different things
interesting to consider and to complain about. The Commission has been
keeping track of incoming letters from national parliaments since 2006,
and few EU legislative proposals receive more than three letters from
national parliaments or chambers. The only cases where around 30 of
them respond to the same proposal are when COSAC, an inter-
parliamentary conference, has selected items for a concerted effort. And
even then reactions are quite diverse, not least because it is still utterly
unclear how the principle of subsidiarity should actually be defined and
applied. Some parliaments or chambers consider legality and
proportionality next to subsidiarity, some parliaments do not pay attention
to the categories at all but submit elaborate reports proposing concrete
amendments, while some parliaments choose not to participate in the
dialogue over legislative proposals at all and instead focus on white
papers and green papers, which is where they might still make a
difference.

Special thanks to Tapio Raunio for bringing up this rather sobering prospect.
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The actual impact of the procedure may be threefold. First, opinions
from parliaments, especially lower chambers, may herald the positions to
be taken by the respective governments in the Council, and are thus part
of the run-up to inter-ministerial bargaining. That is either because
parliament will instruct the minister to negotiate along the same lines, or
because the cabinet had suggested certain points to be included in the
parliamentary motion in the first place, or because the views of the
cabinet and its majority in the lower chamber tend to coincide anyway.
Second, subsidiarity review might galvanise parliamentary scrutiny that is
not particularly subsidiarity-related, simply because it raises Euro-
awareness. Third, concerted subsidiarity review via COSAC might press
the Commission to prepare a more elaborate justification of its proposals.
The most likely violation of subsidiarity is, after all, not a substantive
breach but a formal breach, namely where insufficient reasons are stated
and the principle is thus violated by default. All that is rather more subtle,
and harder to detect empirically than a neatly regulated involvement of
parliaments as a step in the co-decision procedure.®

3.2. Agents for Change: Courts

There are cases where enhanced parliamentary oversight in European
affairs has actually been claimed by the affected parliaments themselves.
Treaty ratification and EU accession, if it requires parliamentary approval,
especially if supermajorities apply, are the most significant opportunities
where additional rights may be asserted. Thus, the insertion of Article 23
of the German Basic Law, which inter alia lays down principles of the
involvement of the federal legislature in the government’s EU policy, has
been secured in the context of the ratification process for the Maastricht
Treaty. The Austrian rule on giving Brussels-bound ministers voting
instructions has been laid down to make sure the parliament, including
opposition parties, approve of accession to the EU. At the same time, we
see that it is not always parliaments themselves who assert their power,
and that a sharpening of oversight is demanded, stimulated or imposed
from the outside. If parliamentary oversight rules and practice stay more

*  For a fine analysis of the early warning system see Philipp Kiiver, “The Early Warn-

ing System for the Principle of Subsidiarity: The National Parliament as a Conseil
d’Etat for Europe”, in European Law Review, 2011, vol. 36, no. 1, pp. 98-108.
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or less stable, it may very well be that incidental judicial interventions
will do more to promote scrutiny than parliamentary motions ever could.

An early example of a court imposing recourse to a procedure that
secures national democratic (if not parliamentary) participation in a major
European decision is the Crotty ruling of the Irish Supreme Court. In it,
the Court made the Irish ratification of the Single European Act subject to
a constitutional change and thus a referendum. The need for a referendum
on the Treaty of Lisbon in 2008, and again in 2009, was based on Crotty
as well.

The most famous court ruling making certain EU decisions subject
to prior domestic legislative approval was the German Constitutional
Court’s 2009 judgment on the constitutionality of the Lisbon Treaty. The
Lisbon judgment of course contained a lengthy lecture on the
constitutional relationship between the EU and the Member States, which
is what drew most academic attention. Yet the operative part of the
judgment also contained concrete injunctions designed to make the
application of a number of Treaty provisions dependent on legislative
ratification, giving the Bundestag and, where appropriate, the Bundesrat,
a veto over Germany’s participation in these EU decisions.* Effectively,
this means that it took a court to insist on rights of the legislature that the
legislature should have insisted on itself. In addition, the Constitutional
Court reminded parliament that it should maintain day-to-day oversight as
well, something that the Court had already said in the Maastricht
judgment.

The other Member States did not consider these clauses (notably
simplified treaty amendment and the flexibility clause) to require separate
ratification each time they are to be applied: one initial ratification of the
Treaty as a package should legitimise the further use of all its contents.
That was, in any event, the attitude taken by the French Constitutional
Council and the Czech Constitutional Court. It might however also be
argued that here the German judges have spotted potentially unpredictable
Treaty provisions which the institutions of other Member States have
failed to notice. German case-law may set a precedent, so that also in

This aspect of the Lisbon judgment received far too little attention in the literature.
For a refreshing exception, see Philipp Kiiver, “The Lisbon Judgment of the German
Constitutional Court: A Court-Ordered Strengthening of the National Legislature in
the European Union”, in European Law Journal, 2010, vol. 16, no. 5, pp. 578-588.
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other Member States, if the necessary recourse to courts is available,
interested parties may challenge their government’s actual or planned
approval of EU measures on the ground that full parliamentary approval
must first be sought. Interested parties may be opposition groups in
parliament, like the Left Party in the German Lisbon case, but also
professional complainants like Mr Brunner who challenged the Maastricht
Treaty as a private citizen. In the absence of treaty amendments in the
next decade, the most probable target for judicial examination is the
flexibility clause of Article 352 TFEU, the beefed-up successor of Article
308 EC, which at least the German Constitutional Court considered
unpredictable enough to require domestic ratification as if its exercise
amounted to a treaty amendment clause. The most probable claim would
then indeed be that a proposed or adopted application of Article 352
TFEU goes ultra vires, that the government should be barred from
supporting it or that secondary legislation adopted on that basis must be
rendered inapplicable in the relevant Member State.

3.3. The Rise of the Senates

The term ‘national parliaments’ can be deceiving in that many of the 27
EU Member States are actually bicameral.® We are thus confronted with
upper chambers who may, on the one hand, be considered a component
part of the national parliament but which, on the other hand, are quite
distinct from the lower chambers. Concretely, senates tend to be in one
way or another inferior to the lower chamber. The cabinet does not owe
its stability to senatorial support (Italy being the exception), and in most
cases senates may be overruled in the legislative process (here the
Netherlands is the exception). Also, senates are often elected indirectly
rather than directly (the House of Lords is the one upper chamber in
Europe to be entirely unelected). The German Bundesrat is an inter-
executive body comprising regional governments and is manifestly un-
parliamentary in nature, but nevertheless it conventionally falls under the
scope of being part of the national parliament, at least for EU purposes.

And yet we see that senates often tend to be much more active in
the field of European scrutiny than lower chambers. In the Netherlands,
the senatorial First Chamber frequently takes the lead. The most likely

> And Belgium considers itself even multicameral as its regional and community as-

semblies are, in their field of competence, co-equal with the federal parliament.
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reasons for this are that Dutch senators are part-time politicians, typically
semi-retired, who simply have more time for in-depth scrutiny of subjects
that do not promise immediate electoral gain. As they are less focused on
(direct) re-election, they tend to enjoy travelling to other parliaments or to
inter-parliamentary assemblies, whereas to members of the hectic lower
chamber each day spent abroad is a precious day of national politics
missed. Finally, the Dutch First Chamber struggles with finding
legitimacy to justify its very existence, so that European scrutiny is a
welcome and important cause in which it may specialise. This should be
true for more senates in non-federal systems, where there is a much less
self-evident need for bicameralism.

As regards European scrutiny, we see similar developments in other
senates as well. Concerning opinions sent by national chambers to the
Commission in response to EU legislative proposals and other documents,
we observe that the House of Lords, the German Bundesrat and the
French and Czech Senate, for instance, are much more active than the
respective lower chambers.

Assuming that the trend continues, it will often be senates, rather
than what we might call the parliaments proper (i.e., the lower chambers)
that will take upon themselves a significant role in subjecting European
decision-making to parliamentary scrutiny. This should underline that
parliamentary scrutiny can be, and probably should be, divorced from the
notion of democratic legitimacy. If an unelected or indirectly elected
upper chamber can carry out scrutiny then the added value clearly does
not lie in added democratic content. It rather lies in the presence of a
diligent watchdog at the national level, elected or otherwise, who may
keep the European institutions on their toes and force them, for instance,
to justify their actions more thoroughly than they might otherwise.
Senates might be better placed to do this as they are less bound by party
discipline tying them to the cabinet.

4. The Known Unknowns

What if these more or less linear extrapolations were to be disrupted by a
severe crisis? The financial crisis has shown that the eurozone and the
European Union as a whole can come under critical strain as it forces
governments to make tough decisions about intra-European solidarity and
how far they really wish to proceed with political integration. Other crises
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may result from environmental catastrophes and migration, such as those
witnessed in the wake of the uprisings in the Arab world. Indeed, such
combinations of crises sometimes appear to force a choice upon the Union
between acceleration and failure. As motorcyclists can attest, acceleration
is in fact often preferred over braking which seems safer but is in fact
more dangerous. It is however still unlikely that acceleration in European
integration would mean the hour of the European Parliament whereas a
failure, such as disengagement from integration or a break-up of the
Union, would restore national parliaments in their old glory. The
European Parliament has not fostered significantly increased citizen
engagement when it gained more power in the past, and the only scenario
in which it could achieve that would arguably be a full federalisation of
Europe including the core areas of sovereign statehood: coercion under
criminal law, taxes and conscription. Meanwhile, national parliaments
would continue to be recognisable forums in the nation-states, whether the
Union breaks up or not. Since only around 20% of national laws seem to
have an EU background (no, not 80%), the repatriation of competences
might not even be noticed much, and parliaments are anyway not there to
actually make policy — they primarily legitimise policy. What would be
noticed, in case of a break-up, are the vanished benefits of European
integration: potentially restored trade barriers leading to higher prices and
poorer competitiveness; frustrating limitations on policy effects at
national borders; and the potentially increased likelihood of introspection,
provincialism, nationalism and war in Europe. National parliaments are
cornerstones of national constitutions with or without an EU. The
European Parliament, alas, is just another European institution, and if the
Union were to disappear, the European Parliament would not be most
missed part.

5. Outlook

Even in the Member States, parliamentarism is not the only feature of the
constitution that keeps the political system stable and legitimate. Yet, as a
democratic ingredient it is essential. The European Union will see
continued efforts to replicate at least some of the features of domestic
parliamentarism as well as efforts to extend the reach of national
parliamentary dynamics into European affairs. At the same time, we
should be realistic about the prospects of these efforts considering the
incentives and institutional logic involved. Thus, it is realistic to assume
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that the European Parliament will continue to strengthen its clout, such as
in controlling the Commission, in standing up to the Council and in
monitoring European agencies. However it is also realistic to predict that
this will not lead to any detectable reduction of the democratic deficit or
increased voter participation. Meanwhile, it is distinctly possible that
national parliamentary behaviour in European scrutiny has already
reached a steady state. After intensification of oversight in the 1990s this
may be ‘as good as it gets’. Novel mechanisms such as the review of EU
legislative proposals against the principle of subsidiarity may only have
subtle effects on Euro-awareness and on the dynamics through which
input to the EU policy process is generated. The good news is that if the
current situation is imperfect but sustainable, it will remain imperfect but
sustainable: European integration may continue to deliver positive effects
without causing its own foundations to collapse.
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Global Problems in Domestic Courts

Ralf Michaels

We face an increasing number of problems that are essentially global in
nature because they affect the world in its entirety: global cartels, climate
change, crimes against humanity; to name a few. These problems require
world courts, yet world courts in the institutional sense are largely
lacking. Hence, domestic courts must function, effectively, as world
courts. Given the unlikelihood of effective world courts in the future, our
challenge is to establish under what conditions domestic courts can play
this role of world courts effectively and legitimately.

1. Introduction

Lawyers are bad at predicting the future; they have enough work on their
hands with the present. Despite frequent claims that law is proactive — it
guides conduct — its substance is almost always reactive, a reaction to
recognised social problems. The law lags. Moreover, the acceleration of
all aspects of life (one of the key characteristics of globalisation) has led
to a situation in which deliberative responses by lawmakers almost always
come, if not too late, then at least with a considerable delay. This has long
been true for legislators and courts (and has led to the turn to the
executive in lawmaking). Moreover, it is true, increasingly, for executive
action, too.

This inability of lawyers (and of the law) to predict the future is
well-known, but it is neither trivial nor easy to overcome. It has a twofold
implication for attempts to answer the question as to the biggest
challenges for the law in the near future. First, although substantive
problems are always new and often unpredictable, structural problems are
relatively constant. We may not know what substantive questions the law
will have to resolve in the future, but we can guess what structure many of
these problems will have. In short, they will be global problems that
transcend national boundaries (though in a particular way that | will
discuss later). Second, to prepare the law for the future, we should first

Ralf Michaels is Professor of Law at Duke University.
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make sure it matches the requirements of the present. We do not know for
sure what globalisation will bring in the future, but we do know that the
law is structurally ill-equipped even for its present. Presuming that
globalisation will continue, a law more adequately prepared for
globalisation would be desirable in the future.

The biggest structural challenge for current law is well-known (and
actually expressed in the background note) but not well understood: more
and more problems are global, while our institutions are not. Although we
have been aware of this challenge for considerable time, our responses
have so far been insufficient. Supranational institutions, as one solution,
will not be able to deal with all of these problems to a sufficient degree.
Global legal unification will also remain incomplete. Networks are a
fascinating, but at the same time slightly elusive, new concept. As a
consequence, what we will be left with, for a large portion of global
problems, is fragmentation, ensuring the need for domestic institutions,
especially courts, to deal with these global problems. Where necessary,
they have to do so in a unilateral fashion.

Fragmentation may be considered undesirable (though this is not
certain), but to the extent we cannot overcome it we need to make the best
of it. What we need are three things. First, we need a better understanding
of what global problems actually are, how they differ from other problems
that may or may not also be related to globalisation, and how they
challenge current concepts of law. Second, we need a better
understanding of the role that domestic institutions, in particular courts,
can play in response to such problems, and thereby for the global legal
system at large. Third, we need better criteria, both legal and political, for
when and how domestic courts can perform these roles. In this brief
position paper (based on a book | am currently working on) | will address
these three aspects.

2. Global Problems

Globalisation creates a lot of new problems for the law, but many of those
do not require paradigmatically new thinking because they fit in the
traditional disciplines of either domestic law or international law.

Many problems are domestic in nature, which means that domestic
law and institutions can deal with them in the same way as before.
Recently, they have been helped more and more by comparative law —
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they have realised that other countries face similar problems, and
therefore may provide valuable inspiration — but this alone does not create
any paradigmatic changes.

Other problems are international in nature: they concern various
countries and/or their relations among each other. Much trade law is in
this category. More perhaps than domestic problems, such international
problems create new challenges to the law, because international law, the
typical response to such problems, today covers a far broader array of
issues than it did before. Again, however, what this requires is an
extension of existing paradigms, not a paradigmatic change.

A paradigmatic change will be required, by contrast, for what I call
global problems. Global problems are characterised by two qualities.
First, they concern the world at large, not just one country or one region,
or the relations between only a few countries (this does not mean that they
necessarily affect everyone similarly.) Second, they cannot be separated
into different sub-problems that can be solved individually. Rather, an
adequate response has an effect on the whole problem.

We can distinguish different kinds of global problems, according to
what makes them global (although the boundaries between these
categories are not sharp, distinguishing them helps the analysis). Some
problems are global by nature. Climate change may be a prime example.
It is a problem that is global by nature not because the problem has been
created by nature (in all likelihood it has not) but instead because the
nature of our climate makes it so that solutions can never be only local.
Other problems are global by design. Liability for internet defamation is a
prime example here: the internet has been designed so as to be globally
accessible, with the result that, without special software, content becomes
accessible from anywhere. Here the global character of the problem is a
consequence of the design of the internet — a redesign of the internet or its
infrastructure, including software, can change the problem’s character.
Some problems, finally, are global by definition. Crimes against
humanity, for example, are global because we decide to conceptualise
them as such, as directed not against the individual victims (who may well
be defined by territory or nationality) but instead against a global category
par excellence, namely humanity at large.
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3. A Global Problem by Nature: Global Markets

One type of global problems by nature concerns global markets. A good
example from the law of antitrust is the Empagran decision of the US
Supreme Court, rendered in 2004. Several producers of certain vitamin
products, most of them European, had fixed prices worldwide and made
billions of dollars in profits. The US plaintiffs sued in the US and
received considerable payments under a settlement. The interesting case
was brought not by US consumers but by consumers from countries like
Ecuador and the Ukraine, who had also suffered injuries from inflated
prices, and who sued the cartel members in a US court in a worldwide
class action. Foreign plaintiffs, foreign defendants, and foreign markets —
should US courts have jurisdiction?

Worldwide price fixing is a global problem by nature, because,
given the current conditions of global markets, it cannot be territorially
confined or split up. Where we have truly worldwide markets, participants
in cartels must necessarily fix prices worldwide because if they fix them
only for specific national markets, the consumers in those markets will
purchase their products elsewhere, and this arbitrage will make the cartel
ineffective. In this sense, the cartel participants in the Empagran case did
not, nor in fact could they fix prices individually for individual markets;
they raised prices globally because the global character of the market in
vitamin products forced them to do so.

Much of the debate concerned the question whether the US had any
interest, thus asking essentially whether the global cartel was a domestic
problem or not. The defendants pointed out that the U.S. had no interest in
regulating foreign markets. The plaintiffs on the other hand argued that
US consumers would benefit from these claims by foreign plaintiffs,
because these claims would enhance the deterrent effect on the cartel,
which would otherwise remain undeterred. Defendants focused on the
specific plaintiffs with their injuries; plaintiffs focused on the whole event
of the cartel and its effects on the US economy. Both agreed, however,
that the connection to the US was crucial, and both ignored the rest of the
world. This was inadequate. After all, some countries such as Canada and
Japan, as well as the European Commission — had levied high fines on the
cartel. With regard to these countries, there was obviously additional
deterrence for cartels. Other countries, by contrast, had not.
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Along these lines, Europeans invoked international law and
relations and submitted amicus curiae briefs in the litigation, arguing in
essence that jurisdiction of US courts would interfere with their sovereign
interests — even though all countries agree that, in substance, price fixing
is illegal. They argued that each country should deal with the effects on its
own local markets and that private suits to enforce antitrust laws were
against European culture. The Supreme Court essentially followed these
complaints (although with a twist to be mentioned later) and rejected the
claim. The problem with this argument is that it presumes that the cartel
can be divided into territorial subparts, and this seems doubtful.
Europeans point out that the task of US antitrust law is to protect US
consumers, not to regulate foreign markets. But what if the protection of
US consumers requires the regulation of foreign markets? Worse, what if
there is no difference between foreign and local markets at all, because we
have only one global market in vitamins? Moreover, the European
countries that submitted amicus curiae briefs argued successfully against
US hegemonialism. However the result of their intervention was that
plaintiffs from Ecuador and Ukraine were unable to recover their damages
anywhere. One could well describe this as a different kind of
hegemonialism, this time over developing countries that do not have the
infrastructure to prosecute global cartels and that rely on the first world to
do this for them.

In the end, both approaches appear inadequate, because they do not
capture the global character of the problem. The domestic approach must
fail because it ignores the degree to which the cartel has effects outside
the United States. The international approach must fail because it requires
separability of the cartel: the United States can leave the regulation of the
European part of the cartel to Europeans, only if such a separate part
exists; this however, is doubtful.

4. A Global Problem by Design: The Review of UN Security Council
Resolutions

An example of global problems by design is the review of resolutions by
the UN Security Council. Such problems are global by design because
their global nature follows from the design of the Security Council as a
global institution. Such resolutions create international law, so the
Security Council can be understood as a kind of global legislator.
However, judicial review of its decisions is not provided under
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international law. Early ideas to give review competence to the
International Court of Justice (the most obvious candidate) were rejected
by some of the permanent members of the Security Council.

The consequence is that such a review can only be provided, if at
all, by domestic courts. This became urgent especially with resolutions
that froze assets of individuals assembled on a list of presumed financiers
of international terrorism. Because these resolutions did not provide these
individuals with recourse, some of them appealed instead to domestic
courts in various countries, and to the Court of First Instance in the
European Union (Kadi). The Kadi case is an example for both the
potential and the conceptual limits of domestic courts when faced with
this problem (for purposes of this analysis, the Court of First Instance and
the European Court of Justice as an appellate court can be understood as
quasi-domestic courts). The Court of First Instance effectively denied that
domestic courts were competent to review resolutions of the Security
Council, except implicitly. The European Court of Justice, by contrast,
presumed that it was possible to review such resolutions insofar as they
had been transposed into domestic law, thereby ignoring their
supranational character. Both approaches map well on a distinction
between the international law and a domestic law paradigm, but both
seem similarly incapable of grasping the specifically global character of
these resolutions. The opinion of the Advocate General came closest to a
global approach when he spoke of a situation of legal pluralism between
domestic, European and international law. What is lacking from his
analysis as well as from most commentary on the decisions is a proper
conceptualisation of the global legal system in which domestic courts act
effectively as review courts.

5. A Global Problem by Definition: Human Rights Violations

An example of global problems by definition is human rights litigation. If
a Nigerian woman living in Nigeria with her Nigerian husband is stoned
to death because of alleged adultery with another Nigerian, this seems to
be an affair entirely internal to Nigeria. Indeed, ‘internal affair’ is the
exact codeword governments traditionally use to oppose any intervention
by foreign journalists, politicians and courts. But of course we reject such
claims in the human rights realm, and we do so with an argumentative
trick. We change the victim’s status from (local) citizen to (global)
human. We turn the perpetrator from an enemy of the victim to an enemy
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of the world, a hostis humani generis. We raise crimes from the localised
crime of murder to the globalised crime against humanity. Murder would
have to be prosecuted according to the territorial laws. A crime against
humanity on the other hand is by definition deterritorialised, simply
because humanity transcends all territoriality, except (perhaps) that of the
globe. The colére global, to paraphrase Durkheim, the global outrage over
a crime, turns a territorial event into a world event.

One of the oldest federal statutes, the so-called Alien Tort Statute,
gives federal courts jurisdiction for “a tort only in violation of
international law”. This statute lay dormant for nearly 200 years until it
was revived in 1980, and turned into a main jurisdictional basis for human
rights violations. The statute gives something akin to universal
jurisdiction, which means that human rights violations from all across the
globe can be carried before US courts and are in fact carried there.
Universal criminal jurisdiction over human rights violations is currently
much discussed, and often favourably — although the International
Criminal Court is often preferred as a venue, domestic courts are
considered to play a role, too. The American Alien Tort Statute is special,
however. First, it applies to private plaintiffs, so plaintiff lawyers rather
than state attorneys decide about prosecution. Second, it has been applied
not only against government officials (who are frequently immune from
lawsuits), but also against corporations that collaborate with governments.
Thereby, many multinational companies have been turned into potential
defendants against such claims.

Not surprisingly, this basis of jurisdiction is now under severe
criticism both in the U.S. and elsewhere. Human rights violations taking
place elsewhere are not domestic US problems and they do not create
significant US interests (beyond such secondary interests like the interest
in being a good citizen of the world). It would seem easier to find
international law solutions, but only prima facie. First, the country that is
primarily interested, is often the country whose government committed or
at least took part in the human rights violation. Second, and perhaps even
more importantly, international law solutions tend to leave decisions over
whether human rights violations are adjudicated to governments, and
governments, for reasons of international relations, will often be unwilling
to inquire.
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6. The Role of Domestic Courts

Local events can be dealt with by domestic courts in accordance with
domestic law; international events as events between nations can be dealt
with by international courts, established by and under international laws.
Global problems, however, cannot be dealt with adequately by domestic
or international law, at least in the ways in which we traditionally
understand them.

One response to global problems has been the creation of truly
global courts, the International Criminal Court being a prime example.
Even if we assume such institutions to be normatively desirable (and
doubts exist on this, particularly in the United States), it seems clear now
that, at least in the short run, we will not have a sufficient number of such
institutions. International criminal law is a good example: the vast
majority of cases under the jurisdiction of the ICC are dealt with (if at all)
by domestic courts.

A second response has been closer cooperation — sometimes called
networks — between courts. Such networks can, to some extent, substitute
for true global courts by bringing everyone in. At the same time, networks
face high coordination problems once the number of involved courts
becomes great — as will often be the case with global problems. Moreover,
networks fail where different countries differ either in their substantive
perspectives or, perhaps even more often, in their desire to be active (a
free-rider problem).

This suggests that much of globalisation will continue to be
handled, quasi-unilaterally, by domestic institutions, in particular
domestic courts. | say continue, because domestic courts already deal with
such problems. Frequently, however, they feel the need to deny the global
character of these problems. The Supreme Court decision in the
Empagran case shows this clearly. In holding for the defendants, the court
assumed explicitly that the cartel’s effects on the US were separate from
the effects on foreign markets, but we know of course that these effects
are not independent from each other. The court rested its decision on facts
that are demonstrably wrong, but the court had to do so in order to
conceptualise the problem of global cartels. Only the fictitious
compartmentalisation of global markets made it possible to reconcile
global cartels with traditional approaches to jurisdiction. Obviously this
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does not make the problem go away, and indeed the problem may well
reach the Supreme Court again.

The reason for such redefinition of the global character is our
uneasiness with unilateral extraterritorial adjudication. We have long
rejected unilateral action by domestic courts as illegitimate, and we still
feel it to be inferior to international agreement or adjudication by
supranational courts. As a consequence, the main concern in unilateral
adjudication has been devoted, usually, to constraining it. Given that such
unilateral adjudication will, in the foreseeable future, remain the
predominant legal response to globalisation, this is unsatisfactory. We
will need a better theory of when and how such adjudication is possible.

If global problems require global courts, how can domestic courts
play a role? Semantically, we must distinguish two very different aspects
of ‘global’ that are often confounded. One is the institutional, or
constitutional, aspect. In this sense a global court is a court that has been
set up by the world, a court of the world. Of course the world in its
entirety is unable to set up the court, which is why we have recourse to
international treaties or the United Nations as a kind of second best. | call
these courts international courts, because they are founded on
international law. But there is another aspect of ‘global’ in world courts,
and it concerns the scope of application, the ‘reach’ if you will, the
jurisdiction. Here, a world court is a court for the world. This aspect is
analytically different from the first one, though of course both may
coincide. Thus the International Court of Justice is a world court also in
this second sense; its jurisdiction is worldwide. However, the reach of
domestic courts on the other hand can be global, too. If it is, these courts
act as world courts.

7. Challenges

How can domestic courts adequately respond to these challenges? Short
of actual solutions, this paper can list the areas in which we will require
rethinking.

One area concerns the discipline that will have to bear much of the
burden from these problems: conflict of laws. Conflict of laws, as
traditionally understood, deals with relations between different legal
systems and the localisation of problems in one of these systems. It
determines the competent courts and the applicable law on the basis of
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connecting factors that connect a set of facts more closely to one country
and its laws. For global problems, however, we are frequently faced with
either universal or ubiquitous jurisdiction. Universal jurisdiction is
jurisdiction that, in principle, every country’s courts can exercise.
Ubiquitous jurisdiction can be defined as jurisdiction that is based on
factors that connect a problem to every country, for example accessibility
of a website. Neither universal nor ubiquitous jurisdiction fit well in the
traditional criteria, and we may have to develop new approaches. One
example can be found in Article 6(3)(b) of the Rome 11 Regulation, which
allows a court, under certain conditions, to apply its own law on unfair
competition even to the claims of plaintiffs who purchased on other
markets. Although the provision is far from perfect, some of the criticism
it has received seems unjustified: if the provision does not fit well with
traditional private international law, this may be a sign less of the
provision’s inadequacy and instead of the discipline’s inadequacy.

Notably, extraterritoriality is not a helpful criterion to assess such
adjudication. If global problems could be separated into territorial
components, each court could adjudicate a neatly defined territorial space,
and the problem of extraterritoriality should not occur. Global problems,
by contrast cannot be so separated. Global cartels are global because they
transcend boundaries and territories — price changes in one country
necessitate price changes in other countries. Human rights violations are
global precisely because we define them as such; we emphasise the
deterritorialised interests of humanity at-large over the territorially
confined interests of the specific victims or their perpetrators. In short,
because world events are deterritorialised, they do not involve the
territorial interests which would trigger complaints that territorial
sovereignty is infringed. Without territoriality there is no
extraterritoriality.

Another area concerns institutional requirements. Traditionally,
domestic courts are expected to deal with domestic problems, either under
their own law or under foreign law — they lack a global perspective. We
have made progress towards such a perspective. For example, the
increased use of comparative law shows an increasingly global awareness
on the part of judges. However, more will be needed. We will need
doctrines that detach the judicial task from the furthering of domestic
political interests. We will need courts with an understanding of the
implications their decisions have for governance — not just domestic or
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international, but global governance. What helps courts in this regard is
their relative independence. After all, the legitimacy of courts lies not in
their direct accountability to the electorate but in the quality of their
decisions, if necessary, against political pressure.

This last point leads to a third challenge. Accountability to the
electorate prevents the other branches of government — the executive and
especially the legislature — from truly globalizing; in the end they are
expected to protect the interests of their voters over those of others. This
suggests that democratically made law on the national level can lack
legitimacy on the global sphere. The traditional response to such lack of
legitimacy is for courts to limit application of domestic law to areas for
which the domestic lawmaker has both jurisdiction and an actual
regulatory interest. This process is inadequate — it either leads to the
application of a law that is, at least potentially, equally parochial, or to the
dismissal of a claim for lack of regulatory interest of any concerned
government. The alternative for courts will be to develop transnational
law on their own, even in deviation from domestic rules of substantive
law and of private international law.
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The Increased Interconnection between
International and National Law and the Need to
Coordinate the Legislative Process in the Future

Hans Corell”

The need for a well functioning United Nations is one of the greatest
challenges that lie ahead. A particular challenge in this connection is
whether the UN Security Council will be able to shoulder its
responsibility for the maintenance of international peace and security. To
be able to do so, the members of the Council must realise the importance
of a multilateral system under the rule of law and the specific role that
they must play in this respect. Seen in this perspective, one of the
determining factors for the future development will be the ability of
leading politicians at the national level to realise that a multilateral rules-
based international society is the only way ahead and that they have a
critical role to play in the work towards this common goal. The key
dilemma will be whether they will be able to play this role or, with
respect to some leaders, if they even want to play this role.

The focus of this think piece will, however, not be on all these
challenges but on a challenge common to them all, a question of an
overarching nature that must be addressed. To establish and maintain a
proper rules-based system it is necessary to develop a system in which
the quality and the consistence of the norms can be ascertained. Hence
the title: The Increased Interconnection between International and
National Law and the Need to Coordinate the Legislative Process in the
Future.

This major challenge is a common denominator in all efforts in the
legislative field. And it is vital that persons at the policy level are made
aware of this challenge and that it is not simply a technical matter.

Hans Corell was Under-Secretary-General for Legal Affairs and the Legal Counsel
of the United Nations from 1994 to 2004.
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1. Introduction

To address the topic of the challenges to legal systems in a meaningful
way, it is necessary to develop different scenarios. The reason is that the
law, by definition, must respond to the need to regulate different
phenomena in a society at any given time.

One way of looking at the future could be to use the collective
security prism employed by the United Nations High-level Panel on
Threats, Challenges and Change. The Panel defined six main clusters of
threats in the near future: economic and social threats, including poverty,
infectious diseases and environmental degradation; inter-state conflict;
internal conflict, including civil war, genocide and other large-scale
atrocities; nuclear, radiological, chemical and biological weapons;
terrorism; and transnational organised crime.’

In the past, | have focused on some of these challenges. One such
challenge that could be mentioned is the need to protect human rights in
an atmosphere where they will come under stress induced by climate
change in combination with population pressure. This links to the
empowerment of women,? the connection between the protection of the
environment and the rule of law,® and the need for a world free from
nuclear weapons.*

Untied Nations General Assembly Fifty-Ninth Session Agenda Item 55: Follow-up to
the Outcome of the Millennium Summit, 2 December 2004, UN Doc. A/59/565 avail-
able at http://www.un.org/secureworld/report.pdf, last accessed 16 February 2011.

Hans Corell, “Protecting Human Rights: The Role of the United Nations — Major
Challenges”, Address at the Human Rights Week 2010, organised by Amnesty Inter-
national, Law Students’ Network at Oslo University, 19 February 2010, available at
http://www.havc.se/res/SelectedMaterial/20100219unandhumanrights.pdf, last ac-
cessed 16 February 2011.

Hans Corell, “The Right Climate for the Rule of Law”, in International Bar News,
April 2008, available at http://www.havc.se/res/SelectedMaterial/20080421corellright
climateforroll1.pdf, last accessed 16 February 2011.

* Hans Corell, “Is It Possible to Outlaw Nuclear Arms?”, in NOW IS THE TIME TO
PROHIBIT NUCLEAR WEAPONS!, A special edition of the journal of the Swedish
section of International Physicians for the Prevention of Nuclear War. LAKARE
MOT KARNVAPEN 2010 # 120, pp. 6-9, available at http://slmk.org/wordpress/wp-
content/uploads/2010/03/Lakare-mot-Karnvapen-120-ENG.pdf, last accessed 16 Feb-
ruary 2011.
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In view of the tensions that will be generated by climate change and
its effects on the environment, combined with a rapidly growing world
population, it is necessary to have an organisation that can offer a forum
for dealing effectively with these and other questions related to inter-
national peace and security. The need for a well functioning United
Nations is one of the greatest challenges that lie ahead.® A particular
challenge is whether the UN Security Council will be able to shoulder its
responsibility for the maintenance of international peace and security. To
be able to do so, the members of the Council must realise the importance
of a multilateral system under the rule of law and fulfil the specific role
that they must play in this respect.®

Seen in this perspective, one of the determining factors for future
developments will be the ability of leading politicians at the national level
to realise that a multilateral rules-based international society is the only
way ahead and that they have a critical role to play in the work towards
this common goal. The key dilemma will be whether they will be able to
play this role or, with respect to some leaders, if they even want to play
this role. For politicians in democratic societies, the challenge will be to
convince the electorate that this common goal must be the primary
lodestar while at the same time they must be able to retain the support of
their voters. The level of vulgarity in the political debate in some quarters
in recent years is a great source of concern here.

Non-democratic societies present an even greater challenge to all of
us. How do we convince the leaders of such societies to work towards this
common goal when they realise that they are unlikely to remain in power
if international law and in particular human rights law are respected in
their countries?

The focus of this think piece will, however, not be on all these
challenges but on a challenge common to them all, a question of an
overarching nature that must be addressed. To establish and maintain a

®  Hans Corell, “Who Needs Reforming the Most — the UN or its Members?”, in Nordic

Journal of International Law, 2007, vol. 76, no. 2-3, pp. 265-279, available at
http://www.havc.se/res/SelectedMaterial/20071108corellwhoneedsreforming.pdf, last
accessed 16 February 2011.

Hans Corell, “Security Council Reform: Rule of Law More Important Than Addition-
al Members”, letter dated 10 December 2008 to the Governments of the Members of
the United Nations, available at http://www.havc.se/res/SelectedMaterial/20081210
corelllettertounmembers.pdf, last accessed 16 February 2011.
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proper rules-based system it is necessary to develop a system in which the
quality and the consistency of the norms can be ascertained, hence the
title: The Increased Interconnection between International and National
Law and the Need to Coordinate the Legislative Process in the Future.

Admittedly, the title does not ring with the grandeur that may be
expected from someone discussing the law of the future. But the reality is
that the subject matter is a major challenge. It is a common denominator
in all efforts in the legislative field, and it is vital that people at the policy
level are made aware of this challenge and that it is not simply a technical
matter.

2. The Challenge

The challenge is rooted in the relationship between norms adopted at the
national level and norms adopted at the international level. It also
concerns the interrelation between norms in the latter category. In this
context reference is often made to the ‘proliferation’ of international
norms, both binding norms and so-called soft law.

| touched briefly on the topic at a Conference in Berlin in
September 2006, organised by the Federal Foreign Office of Germany and
the Hertie School of Government.” At the time, the International Law
Commission (ILC) was studying the topic from the point of departure of
the fragmentation of international law.® In September 2006, this author
suggested that irrespective of the final outcome of that work, the matter
raised would present a major challenge to the international community in
the future. States should therefore already discuss, preferably in the
context of the report of the ILC, how to deal with the phenomenon.

Hans Corell, “International Law in Flux”, in 14. Forum Globale Fragen: Volkerrecht
im Wandel, Auswartiges Amt, Berlin, Bonifacius GmBH, Paderborn, 2006, pp. 101-
110, available at http://www.havc.se/res/SelectedMaterial/20060908corellintllawinflu
xfinal.pdf, last accessed 16 February 2011.

Study Group of the International Law Commission, “Fragmentation of International
Law: Difficulties Arising from the Diversification and Expansion of International
Law”, 2006, finalised by Martti Koskenniemi., UN docs. A/CN/.4/L.682 and
A/CN/.4/L.682/Add.1.

FICHL Publication Series No. 11 (2011) — page 180


http://www.havc.se/res/SelectedMaterial/20060908corellintllawinfluxfinal.pdf
http://www.havc.se/res/SelectedMaterial/20060908corellintllawinfluxfinal.pdf

The Increased Interconnection between International and National Law
and the Need to Coordinate the Legislative Process in the Future

Later in the same year, the work of the ILC Study Group was
presented in the form of a report containing 42 conclusions.’ The ILC
took note of the conclusions and commended them to the attention of the
General Assembly. It also requested that the analytical study finalised by
the Chairman of the Study Group, Professor Martti Koskenniemi, be
made available on the website of the Commission and also be published
in its Yearbook.'® On 4 December 2006, the General Assembly took note
of the 42 conclusions of the Study Group together with the analytical
study on which they were based. The two documents constitute an
important and extremely useful contribution to the understanding of how
the international legal system works. A reading of them is highly
recommended.

In this context, attention should be drawn to the following two
paragraphs in the analytical study:

481. One aspect of globalization is the emergence of
technically specialized cooperation networks with a global
scope: trade, environment, human rights, diplomacy, com-
munications, medicine, crime prevention, energy production,
security, indigenous cooperation and so on — spheres of life
and expert cooperation that transgress national boundaries
and are difficult to regulate through traditional international
law. National laws seem insufficient owing to the trans-
national nature of the networks while international law only
inadequately takes account of their specialized objectives
and needs.

487. But in addressing the problems at this level — conflicts
as they arise — will mean that they are addressed in a formal
and open-ended way, as matters of legal technique rather

International Law Commission, “Report on the Work of its Fifty-Eighth Session”,
2006, UN Doc. A/61/10, paras. 233-251, available at http://untreaty.un.org/ilc/reports/
2006/2006report.htm , last accessed 16 February 2011.

International Law Commission, 2006, para. 239, see supra note 9. Also see Interna-
tional Law Commission, “Conclusions of the Work of the Study Group on the Frag-
mentation of International Law: Difficulties Arising from the Diversification and Ex-
pansion of International Law”, 2006, available at http://untreaty.un.org/ilc/
texts/instruments/english/draft articles/1_9 2006.pdf, last accessed 16 February 2011.
The study itself is now available at http://daccess-dds-ny.un.org/doc/UNDOC/LTD/
G06/610/77/PDF/G0661077.pdf?OpenElement.

1 UNGA resolution A/RES/61/34.
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than substantive (legal-political) preference. The report has,
in a way, bought its acceptability by its substantive emp-
tiness. Yet this ‘formalism’ is not without its own agenda.
The very effort to canvass a coherent legal-professional tech-
nigue on a fragmented world expresses the conviction that
conflicts between specialized regimes may be overcome by
law, even as the law may not go much further than require a
willingness to listen to others, take their points of view into
account and to find a reasoned resolution at the end. ... If
international law is needed as a structure for coordination
and cooperation between (sovereign) States, it is no less
needed in order to coordinate and organise the cooperation
of (autonomous) rule-complexes and institutions.

The following two paragraphs in the report of the ILC are also of
particular interest in this respect:*

249. The justification for the Commission’s work on frag-
mentation has been in the fact that although fragmentation is
inevitable, it is desirable to have a framework through which
it may be assessed and managed in a legal-professional way.
That framework is provided by [the Vienna Convention on
the Law of Treaties of 1969 (VCLT)]. One aspect that unites
practically all of the new regimes (and certainly all of the
most important ones) is that they claim binding force from
and are understood by the relevant actors to be covered by
the law of treaties. This means that the VCLT already
provides a unifying frame for these developments. As the
organ that once prepared the VCLT, the Commission is in a
privileged position to analyse international law’s fragmen-
tation from that perspective.

250. In order to do that, the Commission’s Study Group held
it useful to have regard to the wealth of techniques in the
traditional law for dealing with tensions or conflicts between
legal rules and principles. What is common to these tech-
niques is that they seek to establish meaningful relationships
between such rules and principles so as to determine how
they should be used in any particular dispute or conflict. The
following conclusions lay out some of the principles that
should be taken account of when dealing with actual or
potential conflicts between legal rules and principles.

12 International Law Commission, 2006, see supra note 9.
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The first conclusion among the 42 that appear in the report of the
Study Group reads:

International law is a legal system. Its rules and principles
(i.e. its norms) act in relation to and should be interpreted
against the background of other rules and principles. As a
legal system, international law is not a random collection of
such norms. There are meaningful relationships between
them. Norms may thus exist at higher and lower hierarchical
levels, their formulation may involve greater or lesser
generality and specificity and their validity may date back to
earlier or later moments in time.

The common denominator among the 42 conclusions is basically
that they address situations where tensions or conflicts between legal rules
and principles are at hand. It is of great importance that states and other
actors concerned seek guidance in this material when such situations
occur, as they inevitably will.

The question is, however, whether one should leave it at that. Even
if the conclusions amply demonstrate that conflicts between legal rules
and principles can be solved, such situations nevertheless represent
uncertainties, frustrations and delays. It is obvious, for several reasons,
that the greatest efforts must be made both at the national and the
international level to avoid such situations. If nothing is done in this
respect, one can foresee an increasing number of situations where it will
be necessary to resort to the kind of conflict solving that is discussed in
the ILC report. This may in turn have very negative effects on the respect
for existing norms. It is therefore absolutely necessary to continue
working in a direction towards avoiding situations of the kind that the ILC
Study Group has correctly identified as problematic.

At the national level there is a natural hierarchy of norms. A
constitution obviously trumps rules at a lower level in the normative
hierarchy, and within this hierarchy, there may be several layers. Federal
states represent a special challenge in this respect. As it appears from the
analytical report of the ILC Study Group, the situation is sometimes even
more complex at the international level.

A common requirement in the legislative process at the national and
the international level must be to ensure that new rules are in conformity
with the fundamental rules that apply. At the national level, this means
that rules must be in conformity with the constitution and the legal system
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as a whole, including obligations flowing from international law,
specifically treaties to which the state is a party. At the international level,
new treaties must be in conformity with international norms of a higher
standing, notably jus cogens or the Charter of the United Nations and the
legal system in general.

Furthermore, with the increasing volume of international norms
there is a corresponding need for an examination of the interrelationship
between different norms at this level. At the same time the effect of the
development of such norms is that the way in which national legislators
can exercise their powers is gradually circumscribed. There might be
either treaties or jus cogens norms that set the limits, or there may simply
be ‘political realities’, in particular such that result from globalisation,
that may have to be taken into consideration during the legislative
process. The challenge here is therefore to establish a system of checks
and balances that can be applied in a more or less seamless way, in
relation to both the legislative work at the national level and the
corresponding work at the international level.

3. Requirements in the Legislative Process at the National Level

As it appears from the foregoing, there are two main aspects that must be
taken into consideration in the legislative process at the national level: the
constitutional aspect and the consistency aspect. The borderline between
the two may not always be clear, and the necessary standards require an
almost seamless approach.

3.1. The Constitutional Aspect

The legislative process at the national level is of course directly dependent
on the constitutional system. In some states there are elaborate
constitutions, accompanied by a well-developed constitutional practice. In
other states there may not even be a written constitution. Irrespective of
how the system works, there has to be a method for ascertaining that
proposed legislation is in conformity with the norms that apply at this
level.

An important question here is how this method is implemented. If
the draft legislation is prepared in a government office, there would have
to be a central function that can assist the legal offices of the different
ministries in this respect. This applies mutatis mutandis in the case where
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the main work is done within the elected national assembly. In some
systems, an attorney general may perform this supervisory task.

Methods must also be developed to make sure that legislation
proposed at other levels is subjected to a similar examination — for
example, state legislation in a federal system, or rules adopted at a lower
constitutional level within a nation state on the basis of delegated
legislative authority, such as municipalities and local governments

One important aspect of this process is that the constitutional
review must not only focus on the national constitution. Obligations
flowing from important international treaties to which the state is a party
must also be taken into consideration. This applies in particular to treaties
in the field of human rights and humanitarian law. Even case law from
international human rights courts and similar international guidance must
be taken into account here.

By way of example, it could be mentioned that in legislation
regarding inheritance, sale of goods, land law, customs, etc. there could
be provisions that might risk conflicting with rules on fundamental human
rights. Basically, such conflicts could occur in most, if not all, legal fields.
In order to fully comprehend this connection, it is necessary to have an
understanding of how human rights norms work and where, typically,
there is a risk that human rights obligations may be violated through
legislative acts. By way of example:

A government is in the process of proposing legislation to
regulate the right to purchase real estate. It is considered
necessary to establish specific conditions that buyers must
fulfil before they are allowed to purchase certain categories of
real estate.

The obvious questions are: how are these conditions formulated?
Do they entail a risk for discrimination? Who decides whether the
conditions are met? Can a refusal to grant permission to purchase be
appealed against before a court of law?

These examples illustrate the complexity in determining whether a
proposed piece of legislation risks conflicting with obligations under
international human rights law. Similar tests must be made also in other
areas. To perform this task states must establish institutions or procedures
with very good knowledge of how the national legal system works, and
how it interacts with the international system. The key issue here is to be
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able to identify elements in the national legislative process that may have
to be subjected to a closer examination from a constitutional viewpoint.

3.2. The Consistency Aspect

The point of departure in dealing with the consistency aspect at the
national level is actually a policy question. The test described here — that
the rules proposed are in conformity with the constitution in the sense
understood in the present context — does not answer the initial and
fundamental question in the legislative process: are the contemplated new
rules really necessary?

To someone who has been involved in legislative work over many
years it is obvious that a critical approach is of the essence here. In some
situations it may be tempting for policy-makers to advance ideas for new
legislation that may not be so well considered and perhaps conceived in a
very short-term perspective. The first condition must therefore be that
contemplated rules respond to a genuine need.

If the case is proven and the new rules are deemed necessary, it is
extremely important not to forget the next question that must be
addressed: what existing rules can be abolished at the same time? This
element may seem overzealous to some. However, in my experience, this
aspect cannot be over-emphasised. It is in the process of developing new
legislation that those involved have to review any existing rules, in the
same and in related legal fields. An expertise is developed that should also
be used to assess the extent to which existing rules can be abolished or
amended or maybe even amalgamated with the proposed new legislation.

If this work is not performed, there is a clear risk that the statute
book will contain provisions that after some time will be completely
obsolete. But their presence on the statute book leaves the prudent lawyer
and others concerned no other option than to look into the matter to see
whether the rules are still relevant. This creates frustration, unnecessary
work and, in the long run, a risk of disrespect for the legal system.

In the case that the test is passed and a genuine need for new rules
has been identified, it is necessary to develop a method for reviewing
legislation to be adopted so as to ensure that it also dovetails with the
national system as a whole. In the latter respect, experience shows that
legislation in a particular field of law may also have profound effects for
other fields of law.
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A common feature in preparing proposals for legislation is to ask a
commission, in some cases maybe even a standing law commission, to
prepare the necessary drafts. This work may be performed on the basis of
clear terms of reference laid down by the government. It is a common
feature that such commissions would approach their work with great
circumspection and examine the effects the proposal would have on
existing legislation in other fields. Furthermore, when new legislation is
introduced, the need for consequential amendments to existing legislation
must also be considered. Without going into detail in this fairly technical
area, suffice it to say that the process of preparing legislation at the
national level must be highly dynamic with a view to creating a system
that is consistent and does not generate conflict between existing norms.

4. Requirements in the Legislative Process at the International Level

At the international level, there are two main aspects that must be taken
into consideration in the legislative process. They mirror the situation at
the national level: the constitutional aspect and the consistency aspect.
With the increasing internationalisation of law, the legislative process at
the international level will gradually be more intertwined with the
corresponding process at the national level.

4.1. The Constitutional Aspect

As stated by the ILC Study Group, international law is a legal system
within which norms exist at higher and lower hierarchical levels. In this
sense, there is a similarity with the corresponding constitutional system at
the national level. However, one should be careful not to draw the
analogy with the hierarchical nature of domestic legal systems too far.

The main sources of international law are set out in Article 38 of
the Statute of the International Court of Justice: treaties, custom, and
general principles of law. Some of these rules are more important than
others and this explains why it is appropriate to speak about a hierarchy.

First and foremost among these rules are the ones recognised as
superior because of their importance and content combined with the
universal acceptance of their superiority. Reference is made to Article 52
of the VCLT on jus cogens:

A treaty is void if, at the time of its conclusion, it conflicts
with a peremptory norm of general international law. For the
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purposes of the present Convention, a peremptory norm of
general international law is a norm accepted and recognized
by the international community of States as a whole as a
norm from which no derogation is permitted and which can
be modified only by a subsequent norm of general
international law having the same character.

According to the Study Group the most frequently cited examples
of jus cogens norms are the prohibition of aggression, slavery and the
slave trade, genocide, racial discrimination, apartheid and torture, as well
as basic rules of international humanitarian law applicable in armed
conflict, and the right to self-determination.

There are also other elements to be noted in establishing the
hierarchy, notably the Charter of the United Nations and its Article 103,
and rules specifying obligations owed to the international community as a
whole — obligations erga omnes.*®

Attention should also be paid to special regimes — lex specialis —
that might contain requirements to be observed.

All this means that there are certain types of international rules that
admit no derogation. In formulating legislation at the international level
(i.e., in treaty-making), it is therefore necessary to observe this distinction
between different categories of norms and that there may be limits to what
is permitted within a particular negotiating process.

The field of human rights law represents a special case in point. The
International Covenant on Economic, Social and Cultural Rights and the
International Covenant on Civil and Political Rights, both from 1966, are
now ratified by 160 and 166 States, respectively.'* At the same time, the
Universal Declaration of Human Rights, adopted by the UN General
Assembly in 1948, has gradually acquired the status of customary
international law.

There are also the regional regimes for the protection of human
rights, such as the European Convention on Human Rights 1950, the

3 Reference to observations 31 to 42. See Study Group of the International Law Com-

mission, 2006, see supra note 8.

International Covenant on Economic, Social and Cultural Rights and the International
Covenant on Civil and Political Rights, United Nations Treaty Collection, 27 July
2010.
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American Convention on Human Rights 1969, and the African Charter on
Human and Peoples’ Rights 1981.

With respect to the European Convention it is clear that this treaty
is not, and has not been conceived as a self-contained regime in the sense
that recourse to general law would have been prevented. On the contrary,
as identified by the ILC Study Group, the Court makes constant use of
general international law with the presumption that the Convention rights
should be read in harmony with that general law and without an a priori
assumption that Convention rights would be overriding.*

It should be noted, however, that this applies to a situation where a
case is before an international court. It is quite another matter what weight
should be given to existing human rights norms in the international
legislative process. This author believes that a keen eye should be kept on
obligations under human rights law irrespective of the topic that is on the
agenda in a particular treaty negotiation. There is certainly no merit in
creating international norms in a particular field of law that a priori risk
being in violation of fundamental human rights norms.

In the report of the ILC Study Group, reference is made to the
technique of interpreting the European Convention on Human Rights as
“an instrument of European public order (ordre public) for the protection
of individual human beings”.*® Such an approach would no doubt also be
appropriate for other bodies interpreting treaties in the field of human
rights. Against this background it goes without saying that particular
attention must be paid to human rights obligations irrespective of the
subject matter of the negotiations at hand. This means that it is also
necessary to seek advice from experts in human rights in negotiations that
concern, for example, trade law, transport law or environmental law.

In sum, from a constitutional viewpoint, the legislative process at
the international level presents challenges that are very similar to the
corresponding challenges at the national level. For this reason it is
important that there is an appropriate process for ascertaining that
instructions given to national delegations that engage in negotiations at
the international level are properly formulated. In the preparation of such

%% International Law Commission, 2006, para. 164, see supra note 9.

Particular references are made to European Court of Human Rights, Cyprus v. Turkey,
Judgment, 10 May 2001, ECHR 2001-1V, p. 25, para. 78.
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instructions the appropriate constitutional expertise at the national level
should be consulted.

4.2. The Consistency Aspect

An examination of contemplated norms from the perspective of
consistency is of great importance at the international level as well. An
examination in the same detail as at the national level may, however, not
be possible here.

First, it should be noted that every international body entrusted with
a mandate to develop international agreements, in particular international
conferences, believe themselves to be sovereign and might be reluctant to
look at instruments adopted in other forums. This attitude is no longer
tenable. To ensure consistency, there must be an attitude of openness and
an understanding of the fact that there are fully legitimate rules adopted
by other bodies and that there is an interest, not least from a national
viewpoint, to make certain that the new rules under negotiation do not
conflict with norms adopted by other bodies.

An additional problem is that, depending on the subject matter,
instructions to national delegations in international negotiations often
emanate from different ministries or government agencies at the national
level. Therefore, the first step would be to review how this activity is
performed domestically. If there is not already a centralised system for
this coordination, such a system should be established.

However, the overriding problem is generated by the fact that
treaties established under the auspices of the United Nations and a host of
other international organisations cover such an enormous area that it is
difficult to get a complete overview. However, it does not follow that
matters should be allowed to develop without at least an attempt to create
such an overview.

Even if this activity takes place at the international level, the control
of the legislative process is basically in the hands of national delegations.
It is therefore necessary that the relevant coordination expertise be
developed at the national level. Since a corresponding overview function
would have to be established there, with a focus on national legislation,
these two activities should actually be conducted jointly, based on the
same requirements.
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Establishing a system of the kind outlined above is to a large extent
a matter of resources. In many developing countries there is an obvious
need for assistance in this respect. Such assistance is closely related to the
kind of legal technical assistance that is already provided by developed
states, intergovernmental  organisations and  non-governmental
organisations and should therefore be viewed as part and parcel of the
latter. The challenge here is to examine what different techniques are
available and to see whether these techniques fit in a particular national
legal environment. As a matter of fact it would be difficult to assist
countries in developing their legislative processes in a meaningful way if
the aforementioned elements are not taken into consideration.

5. How Can One Achieve Better Coordination?

The point of departure must obviously be that existing rules reflect the
needs of contemporary society. Developments in international law over
the past century have been tremendous, with a concentration towards the
end of the period.

It is evident that new phenomena will require new rules at both the
national and the international level. New rules are an inevitable
consequence of the globalisation and new needs in general. To adopt new
rules as necessary should be viewed as strengthening the development
towards an international society under the rule of law. As emphasised by
the ILC Study Group, international law covers a wide range of areas, and
in some cases actors other than states develop these norms.

Against this background it is important to emphasise that states
must ensure that they continue to play the lead role in developing
international law. The close connection between treaty making, the most
prominent method of creating international law, and national legislation is
obvious. The lodestar must be the democratic society under the rule of
law. In such a society an assembly elected by secret ballot makes the
laws.

One particular effect of this development must however be
highlighted in this context: the increasing number of international
agreements entail a risk that obligations will be contradictory if the
process is not well coordinated. This will, in turn, lead to difficulties when
the agreements are to be implemented and applied.
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It is true that the conclusions of the ILC Study Group provide useful
guidance here. But as indicated above, an increasing recourse to conflict
settlement in the normative area would have negative consequences. If the
system becomes too inconsistent and cumbersome there is a risk that it
will be disregarded and seen as irrelevant. This will have very negative
effects on the respect for the norms agreed upon.

This means that the same scrutiny that ought to be applied to rules
at the national level should be applied at the international level precisely
because of the expansion of the body of norms at this level. Furthermore,
the distinction between national and international norms will be less
prominent as time passes and, as already mentioned, the freedom of the
national legislator to act will be more and more circumscribed as a
consequence of obligations under international law.

The question is how to achieve the necessary coordination.
Admittedly, what has been said in the preceding sections is fairly
elementary to someone experienced in legislative work. However, in
some countries, the system may not be so well developed. Furthermore,
the need for careful coordination may not be fully understood by policy-
makers who are dependent on a well functioning legislative system.

It goes without saying that the reasoning above is merely a sketch,
and that it is almost impossible to reflect on the particularities of different
national systems. In addition, there are legislative processes that have not
been considered in this brief presentation, e.g., the process developed
within the European Union. However, this makes it all the more important
to discuss the questions raised and compare notes to see whether there are
lessons learned that could be used for the common good of the whole
international community.

One approach would be for the legal advisers of the Ministries of
Foreign Affairs from across the world to study the question and discuss it
within the framework of the informal consultations that they now conduct
on a yearly basis in October on the margins of the meetings of the Sixth
Committee of the United Nations General Assembly. Maybe a common
understanding could be developed with a view to addressing the challenge
in a systematic and coordinated manner.
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6. Conclusions

The conclusions to be drawn are that legislative activity will be increasing
in the future both at the national and the international level. The
interrelationship between the norms established at these two levels will be
even closer. In addition, it will be gradually more difficult to distinguish
between the two categories. It is important to realise that this is not purely
a technical matter. On a closer look it is apparent that it is the substance
that is at the forefront. This requires a well managed and coordinated
legislative system both at the national and the international level.

In addition, a national legal system needs maintaining through the
abolition of obsolete rules. Similarly, attention must be given to
identifying obsolete rules at the international level. The body of
international agreements will keep growing, and eventually there will be
treaties that should be abolished; their existence on the books may cause
confusion or uncertainty. Therefore, the need for a systematic review of
the existing body of treaties will materialise gradually. States have an
interest in ensuring that the system is up-to-date and coherent.

Consequently, the system must be well managed and coordinated in
the sense that the need for rules in a particular field should be constantly
tested, that new rules are adopted only as and when it is necessary and
that obsolete rules should be taken off the books. Even if this kind of
activity seems technical, it is in fact substantive and in need of careful
attention. In both cases it is a matter of maintaining the relevance and the
quality of the system.

A particular challenge is to make policy-makers realise that this is a
matter that must be given high priority in the immediate future. If the
system becomes too unwieldy, there is a clear risk for serious
consequences both at the national and the international level. A systematic
approach is of the essence, and it is the duty of lawyers to take resolute
action explaining the subject matter to the policy-makers they serve.
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2.5

The Internationalisation of Public Services and
the Character of National Public Law

John Bell”

“Public services” are seen traditionally as a core aspect of national public
law. They are determined and organised according to national decisions
of what the public interest requires, and they justify special powers on
the part of public authorities. The benchmarks for which public services
should be provided are increasingly international. Under privatisation,
the providers are often public or private bodies from other states. It is
necessary to rethink the character of state involvement in providing
public services. The paper suggests that the model of the ‘negotiator
state’, a state actively involved in brokering the provision of certain
services for the general good, best fits current practice and law.

1. The Basic Issue

The basic problem is that public law works on the premise that decisions
of the public interest are made and implemented at a national level within
the constraints of democratic decision-making and democratic
accountability to the national political community. In this, public law is
distinct from private law. The concern of the paper is that this is
increasingly not the case, and that a different paradigm is needed. In
particular, the use of transnational providers of public services poses
particular problems for the traditional conception of public law. In a
sense, what is traced here has been underway for some time. But the
global financial crisis is likely to accelerate it. As the amount to be raised
from public taxation reduces, so the preservation of major public services
will increasingly depend on counterpart funding from the private and third
sectors.! The State’s ability to dictate long-term public services will be

John Bell is a Professor at Cambridge University.

The third sector is defined as the voluntary and charitable sectors. See the OECD
comment: Tan Hawkesworth, “Public-private partnerships: Making the right choice
for the right reason”, available at http://www.oecdobserver.org/news/fullstory.php/ai
d/3228/Public-private_partnerships.html, last accessed 25 March 2011.
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reduced and its financial contributions will be limited. If the providers of
services become increasingly global and use their scale to source
resources from around the globe, then many cherished national policies on
the character and source of public services will decline. This has an
impact on the character of public law and its distinct place in the national
legal order.

2. The Traditional Conception of Public Law

Public law is defined as the law governing a particular national state. That
state draws its legitimacy and authority from the national constitution and
the national democratic order. The distinctive mission of bodies governed
by public law is to exercise special powers (pouvoirs exorbitants) in the
support of public order and public services, i.e., actions taken in the
general or collective interest rather than for private profit. What public
order and public services involve is determined by a public body subject
to its accountability to the national democratic community. Within a
democratic system, based on popular sovereignty (directly or indirectly),
decisions require the initial approval of the community through its
representative institutions.

Public law powers are basically dominium (property-based) and
imperium (unilateral authority). It has always been difficult to locate and
justify the commercium (trading, buying and selling of services) within a
distinctive public law model.

There are two problems with this traditional model of public law.
First, it presupposes a very national process of approval and
accountability, where the polity is simply a national polity. Second, it
presupposes a clear distinction between public and private law. Neither of
these is true. National decision-making about public policy is increasingly
determined by commitments made to other nations or by international
standards, such as those developed by the OECD. As to the distinction
between the public and private sectors, there are an important number of
intermediate bodies which straddle the boundary and also policies have
often to be determined in concertation between public and private sectors.

There continues to be a strand of doctrinal and policy writing that
considers that public bodies can continue to be delivery mechanisms of
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public services and also involved in their design.? This literature
presupposes that public services are governed by principles that are
significantly different from private, commercial law. That is not going to
be sustainable.

3. Decisions Are Not Simply National

It is simply untrue (if it ever was true) that decisions about the public
interest are and can be taken simply in a nationally specific context,
especially in the area of public services:

The global conceptions of free trade (GATS: General Agreement on
Trade in Services entered into force in 1995 and covers many
sectors of public services): like the EU, GATS is predicated on a
free trade model in which the freedom of individuals to provide
services trumps national needs to protect particular services as
forming part of the national interest. The regime to govern such
protection is an exception to the rules, rather than of the traditional
public law model of trading in services as being the exception.

Free trade is then complemented by comparison between countries
on policy issues. The OECD does provide a benchmark as well as
an exchange of ideas on the way in which governments provide
public services. There tends to be a bias here towards the free
market, but there is also an emphasis on transparency and ethical
conduct.

Global movements in finance will mean that the funds involved in
the support of public services may come from a range of sources,
not all of which are within a country.

Services are therefore going to be commodities which are
purchased by a range of customers from a range of essentially
commercial providers, not necessarily linked to particular states. In
that free market for services, health, education, even prisons and
defence will not be controlled and delivered within a single
jurisdiction. Once we move into multi-national situations, then the
paradigm moves much closer to commercial law.

2

X. Domino et al., “Questions sur 1’avenir de 1’établissment public”, in AJDA, 2010,

1238.
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4. Public and Private Sectors Are Overlapping

The simplistic division between public law and private law in the
provision of public services is increasingly under challenge. It is not
simply the case that either a firm acts for its own profit or it is a
concessionary working by permission of a public body and making use of
publicly provided infrastructure. The provider of the service may
contribute its own funding to a joint enterprise, e.g., the public/private
partnerships that provide schools and infrastructure in relation to a wide
range of projects. In those cases, the private body is both working to
provide a publicly-defined service for public service goals and to achieve
private profit, and a return on its own capital investment as well.
Furthermore, the provider of the service may well be a foundation (in
English legal terms a charity) which has both public and private features.
It has a distinct patrimony which is contributed by private individuals,
investments and public bodies (including tax advantages).

This merging of public and private sectors produces a mixed
economy in the definition and provision of the public service. The public
interest and the private interest are merged into a project in which the
aspirations of both parties and the reputation of both are engaged in a
common enterprise. It is often argued that there are two distinct logics that
divide public and private law. Public law is based on the public interest
and the value of social solidarity. Private law is based on private interest
and personal profit or fulfilment. The third sector is often described as
‘not for profit’ in the sense that it shares the value of solidarity with the
public sector, but it also has to be focused and efficient (‘business-like,
but not run as a business’). In accounting terms, one has to show a stream
of income (public and private, from grants and from users) that supports
the activity which is deemed to be of social value. To use Stuart
Etherington’s analysis,® we would not be seeing so much of a contraction
of the state to residual government, but a focus on added value where the
state cannot employ all the expertise it needs itself, and has the role of
mobilising resources from elsewhere. These resources mobilised might be
from the voluntary sector and might be from abroad. These external
sources provide a distinct added value which, in times of restrictions on
public debt, will include the ability to attract funding from non-state
sources.

¥ Stuart Etherington, Delivery: The Role of the Voluntary Sector, 2003, pp. 7-8.
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The increasing emphasis on a ‘customer focus’ within public
services brings their ethos closer to that of the private sector. Indeed
business practices and personnel may be shared across sectors.

These developments fit the strategies of the OECD and the WTO,
as well as the European Union through movement of expertise and talents
across jurisdictions in the belief that competition promotes efficiency and
cost-effectiveness. It is clear that in the financial crisis, bringing in private
money and expertise is seen as a way in which public deficits can be
managed. With public procurement as 10-15% of global GDP, this
becomes a very large area to manage.

5. The Changing Character of the State

The modern state has gone well beyond the ‘night-watchman state’,
preoccupied with policing, justice and defence. In the immediate post-
1945 period, it took on the role of providing minimum social security,
transport, energy, telecommunications, education, housing and health
provision. But as the demands for these services expanded, these became
too much for the state to manage through possible tax rises. So the
provision of services has been increasingly delegated to private providers.
The role of the central state then becomes one of regulation and purchase.
Public service becomes an area where services are designed and
purchased, typically by contract by a public body, but they may also
operate by way of a free market licensed and regulated by a public body.
Indeed the design of the service might be by way of an agreement with
key market actors, rather than simply the product of a political process
inside the public body.

6. The Place of Transnational Providers

Transnational providers of public services cause two problems for the
public law model. First, within a partnership model, they are providing
investment and ideas into the definition of public services. Decisions are
reached by means of negotiation with the partner. This model is unlike the
imperium and dominium models of authority, where all acts are subject to
the control of the national polity. The commercium model of authority
relies on very generic prior authorisation and then limited accountability.
The process of negotiation leaves less scope for public participation and
influence. Where the trading is with a body outside the jurisdiction and
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thus the polity, then the level of public involvement diminishes even
further.

In many areas of activity, the cost of developing expertise to run
substantial public services requires an organisation of a significant size, of
which there are few. Economies of scale can be gained by providing
services across a number of similar countries. So a number of
transnational corporations are growing up with a portfolio of public
services in a number of different countries.

The combination of the mixing of public and private partnerships in
the provision of public service and the transnational diversification of
enterprises creates the potential for a single enterprise to link the national
interest in public services in more than one country. If the exercise of
power by the private enterprise or foundation is controlled by the courts
of one jurisdiction, this may well have implications for the provision of
public services within another jurisdiction.

There is clearly a problem with the democratic accountability of
those who provide services if the definition and provision of services is no
longer part of the purely national polity’s decision-making. If EDF
provides electricity in France and in London (as it does) and sources its
electricity from nuclear sources (as it does), then the wishes of the
London polity on the sourcing of its electricity can be ignored if the
demand amongst the French polity is greater.

7. Implications

The major implication of the changes sketched out here is that the state
increasingly relies on its commercium powers in order to deliver services
and regulation to control the activities of others engaged in doing similar
things. Its function is as a purchaser of services from others, bulk buying
on behalf of its constituent community, like a parent for a family. If that is
the function of the state, then we would simply need to distinguish two
processes. The first is the process by which the public body comes to
make decisions (consultation, procurement, avoidance of corruption,
reporting etc.) and the second is the process by which the service is
agreed and delivered by the private body. It is clear that the first can be
governed by special rules that reflect the public nature of the body and the
process (there are particular ethics and processes involved). However, the
second is increasingly like any other commercial deal. The character of
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the deal is essentially commercial, even if the motives for the contract are
specifically public. In a world competitive market, the public body is just
one body among many, competing to employ the services of a
transnational company, which will use its expertise to design and
negotiate a partnership in the delivery of services. To take an example, a
construction firm might compete for contracts for a public project to build
and manage a school and a private project to build office blocks in
different countries at the same time. From their point of view, both are
design, build and operate projects. Is there really anything left of the
public character of the activity of commissioning, negotiating and
financing services, particularly when the absence of a profit motive of the
commissioning body is not essential to the definition of something as
public law?

To a great extent, the model sketched is a market model for public
services. The public sector is increasingly seen not as the delivery agent
of services, but the procuring and monitoring agent. It is a greater
departure from the French and Latin model of public law than from the
Dutch, British and American models.

We are used to the idea that public authorities are able to exercise
special powers (pouvoirs exorbitants) in order to protect the public
interest. One such interest is the ability to change the service
requirements, e.g., because the public has elected a different party into
power. A second idea is the power to require that there be a minimum
service in the public interest. Both of these may make some sense in a
single state situation, where the state can effectively make use of
unilateral powers to which the body in question is subject. But this does
not really operate as effectively in a transnational situation. The service
provider has other outlets and other places to work, so the employing state
is constrained. The employing state becomes much like any other
substantial contracting party, exercising its contracting powers in order to
achieve results. However, it is not really able to impose its will, but must
negotiate a solution. In practice, this is probably not very different from
some major areas of current public procurement in which there are
relatively few global suppliers with whom the government has to deal on
a repeated basis, e.g., in pharmaceuticals and in defence industries.

The model to which this tends is of the ‘negotiator state’, a state
which is less concerned with providing services (and thus employing
people to provide them on often advantageous terms) and more about
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procuring the services from others, not necessarily within the jurisdiction.
The state here is not simply regulating the provision of services provided
by the private sector (the ‘regulatory state’) — it is actively engaged in
brokering the provision of services and even paying (at least in part) for
them. There may be some services which the state chooses to continue to
provide directly (e.g., hospitals and education), but the special position of
the state-run services will be eroded. In addition, the provision of services
not for-profit will be in competition with the general not-for-profit sector.
Thus the state might run hospitals, whilst the voluntary sector provides
hospice and palliative care often with state encouragement and
subsidysubsidisation. Many workers move between these sectors in any
case, so the future may not hold any great changes.

The major change is conceptual. Public law becomes a matter of
how the public bodies govern themselves and come to decisions in the
light of their responsibilities to be democratic, accountable and committed
to the public sector ethos of, personal disinterestedness and social
solidarity. But in the external sphere, dealing with service providers and
service users, public bodies are but one actor among many in an
international arena of private bodies undertaking pro bono acts of
corporate social responsibility, third sector bodies expressing their
specific mission of social solidarity and private philanthropy, and various
local, regional and national governments engaged in achieving their
distinctive (and often competing) conceptions of the general interest. In
such a world, the values that should govern the way in which services are
provided involve responsiveness, fairness, transparency and consultation.
There is no necessarily privileged position for a public body. Public law
processes are one way in which the voice of the community is expressed,
but not the only one. As a result, public law and its privileged position
need to be reduced. Transnational provisions of public services are one
way in which this process will be accelerated.

FICHL Publication Series No. 11 (2011) — page 202



2.6

Mega-Cities, Glocalisation and
the Law of the Future

Jean-Bernard Auby*

In the current globalisation process, two related phenomena, both linked
with ‘local’ realities, exercise a strong structural influence on the
international governance and the evolution of public apparatuses: the rise
of global cities, and that particular dialectic between international
realities and local ones which is now commonly labeled ‘Globalisation’.
Both make corresponding local realities exist in the international legal
arena, while their relations with it were previously always mediated by
the state. This evolution raises various institutional and normative issues.

1. Introduction

Within the current globalisation process, two related phenomena, both
linked with ‘local’ realities, exercise a strong structural influence on
international governance and the evolution of public apparatuses: the rise
of the global cities and that particular dialectic between international
realities and local ones which is now commonly labelled 'glocalisation’. It
is clear enough that these two phenomena will bear significant
consequences on the law of the future. What they imply in terms of
international emergence of local governments and mega-cities is already
visible in law, and this is certainly just the first chapter of the story. In
order to bring some pieces along this line into our collective debate, 1 will
make some suggestions about the position of cities and local realities in
the process of globalisation (section 2), some already visible legal
consequences of this position (section 3), and hypotheses we can make
about its future influence on law (section 4).

2. Cities and Local Realities in the Process of Globalisation

Certainly, one of the strongest characteristics of the world’s current
evolution is the impressive urban growth it entails. But, more than this

Jean-Bernard Auby is Professor of Public Law at Sciences Po.
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growth itself, there are accompanying phenomena which are significantly
susceptible to influencing the evolution of law, among which are the rise
of the mega-cities (2.1.) and the original dialectic which has taken place
between the local and the global, and which is now commonly called
‘glocalisation’ (2.2.).

2.1. Urban Growth Around the World: The Rise of the Mega-Cities

One of the most impressive sociological features of the current
development of the world is urban growth. Humanity has reached the
point where more than 50% of the world population is now urban. In
contrast, the rate was just 10% one century ago. However, more than this
growth itself, some derived aspects of growth are of great importance to
the future of law and the institutions in the world. One of them is the rise
of the mega-cities — or mega-regions — whose population can reach 20 or
30 millions: 18.4 for Mexico City, 18.7 for New York City, 23.5 for
Seoul, 34 for Tokyo.!

These mega-cities show some common characteristics.> Among
them, their shapes are basically associated with urban sprawls and
polycentricism, they combine a large number of different spaces with
different uses, they juxtapose rural areas and urban ones and they entail
multiple centralities. People who live in them are very mobile: they work
in one part, live in another one, do their shopping in a third one, and go to
a fourth one for entertainment or sport. They tend to be affected by a high
degree of social and spatial polarisation, stretching, in some of them, from
wealthy gated communities to large zones of slums.

Of course, mega-cities raise difficult governance issues since local
government structures in general are not at the proper scale. In some
cases, however, it has been possible to establish authorities situated at the
level of the mega-city, either by interposing an additional layer of
government, or by expanding the boundaries of existing cities.®> Among
developing big cities, some can be labelled ‘global cities’, in order to
express the fact that they are connected to some major economic,

! OECD, “Competitive Cities in Global Economy”, OECD Publishing, 2006, p. 13.

2 OECD, 2006, pp. 43, see supra note 1; Frangois Ascher, Metropolis ou L avenir des
Villes, Odile Jacob, 1995; Armand Colin, “V° Metropolisation”, in Cynthia Ghorra-
Gobin (ed.), Dictionnaire des Mondialisations, Paris, 2007.

®  OECD, 20086, p.22, see supra note 1.
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political, and/or cultural networks of the globalising world. They have
been described in particular by Saskia Sassen, whose analysis is mainly
based on the consideration of big cities’ connectivity with global financial
markets.* Global cities are places where a lot of wealth and power are
concentrated, and which are in a position to take part in very influential
global networks in a state of limited but real independence vis-a-vis their
states and national governments.

2.2. Global-Local Dialectics: ‘Glocalisation’

The relations between globalisation and local economies, policies and
governments are rather complex and even a bit paradoxical. The concept
of glocalisation helps characterise these complexities and paradoxes. On
the one hand, globalisation tends to ‘erase’ territorial realities since,
among the evolutions it includes, many bear a trend to make territorial
attachments less and less relevant, a trend to ‘de-territorialise’ social and
economic relations. The Internet, of course, is the main example of that: a
place where users’ physical location — whether for fun or for an economic
activity, whether sellers or buyers — does not matter very much.

Like private activities, public institutions are affected by this ‘de-
territorialisation’ phenomenon. The social and economic realities they
have to deal with become more and more transnational, so that it is more
and more difficult for them to build efficiently related policies. Though on
the other hand, globalisation also induces evolutions which tend to
increase the importance of local realities. In the globalising world,
territories compete economically, culturally, and so on; this is shown by
the constant increase in the official recognition of local trade names (for
wines, vegetables, fruits, honeys, and so forth).

In fact, it seems that local attachments are a way for people and
institutions to counterbalance the effects of globalisation, by sticking to
some roots in a world which tends to become more and more
undifferentiated. Furthermore, as Yishai Blank puts it, “it has indeed
become impossible to understand globalisation and its legal ordering

*  Saskia Sassen, The Global City: New York, London, Tokyo, Princeton University

Press, 1991; Saskia Sassen (ed.), Global Networks, Linked Cities, 2002; Peter Marcu-
se and Ronald Van Kempen (eds.), Globalizing Cities: A New Spatial Order?, 2000;
A. Scott, Global City-Regions: Trends, Theories, Policy, Oxford University Press,
2002.
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without considering the role of localities: they have become prime
vehicles for the dissemination of global capital, goods, work force and
images™.” It is the combination of these two opposite logics which is now
commonly characterised as ‘glocalisation’.®

3. Some Already Perceptible Consequences in the Law

‘Glocalisation” and the rise of mega-cities have heavily contributed to a
double move which one can easily perceive in the current evolution of
international relations law — the international legal emergence of local
institutions (3.1.), and the international legal support these institutions
receive (3.2.).

3.1. International Legal Emergence of Local Institutions

Traditionally, local entities have no legal existence in the international
ambit, except, to some extent, when they are compounding states of a
federal system, or in the case of cities which have received international
status, such as Danzig, Shanghai or Jerusalem.” This is changing; local
institutions tend to emerge more and more in international law. This
makes them targets for rules imposing constraints or creating rights.®

Today it is not rare that legal obligations deriving from international
sources come to be imposed on local governments. A major example of
this is provided by all the rules concerning public procurement contracts
which have been issued in the WTO system and in the European Union,
and which local entities belonging to member states must respect.’

Yishai Blank, “Localism in the New Global Legal Order”, in Harvard International
Law Journal, 2006, vol. 47, no. 1, p. 263.

Ulrich Beck, What is Globalisation?, Cambridge, Polity Press, 2000, p. 42; Jan Aart
Scholte, Globalisation. A Critical Introduction, London, Mac Millan and New York,
St Partin Press Inc., 2000, p. 59.

Yishai Blank, “The City and the World”, in Columbia Journal of Transnational Law,
vol. 44, no. 3, 2006, p. 875.

Gerald Frug and David Barron, “International Local Government Law”, in The Urban
Lawyer, 2006, vol. 38, p. 1; Société Francaise de Droit International, Les Collectivités
Territoriales Non Etatiques dans le Systéeme Juridique International, Paris, Pedone,
2002.

Bernard Hoeckman and Petros Mavroidis (eds.), Law and Policy in Public Purchas-
ing- The WTO Agreement on Government Procurement, Ann Harbor, University of
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Similarly, it is not uncommon that local institutions are bound by
environmental constraints originating in international norms. This is
rather frequent in Europe, since the EU has produced a large body of
environmental rules, and most of them directly impact local utilities and
local public services (waste management, water distribution, and so on).

Conversely, it is increasingly common for local governments to find
rules in some international instruments which attribute rights to them, and
can be used by them as a means of protecting their powers and their
autonomy. Yishai Blank mentions cases before the Israeli Supreme Court
in which some UN instruments were invoked in order to challenge
governmental decisions affecting local autonomy.*° In countries which are
party to the Council of Europe’s Charter of Local Self-Government, local
bodies can refer to this instrument in general as a basis for domestic
judicial actions in order to protect their autonomy against state authorities.

What is striking is that in these situations, local authorities
sometimes are imposed legal constraints which may be ignored by their
national law and they sometimes receive legal advantages which can
prevail over their national law. This can be expressed by saying that they
no longer fully belong to their national legal system (without being fully
internationalised either, of course).™

3.2. International Legal Support for Local Institutions

In fact, local institutions are not only emerging in the international legal
ambit. They also receive much support from the international sphere.
There are now a significant number of more or less formal international
instruments which tend to favour local governments’ autonomy and
development. Within the United Nations, the body now called UN —
Habitat has produced various documents in that direction, especially, the
World Charter of Local Self-Government, drafted in 1998 in collaboration
with the World Association of Cities and Local Authorities Coordination
(WACLAC).* The World Bank has also widely expressed its support for

Michigan Press, 1997; Sue Arrowsmith and Arwel Davies (eds.), Public Procure-
ment: Global Revolution, Kluwer Law International, 1998.

Blank, 2006, see supra note 7.

Jean-Bernard Auby, La Globalisation, le Droit et I’Etat, Librairie Générale de Droit
et de Jurisprudence, 2010, p. 150.

Blank, 2006, see supra note 7.
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local self-government on various occasions, and in particular in its 2000
report Cities in Transition. For the Bank, local autonomy is an important
factor in economic prosperity as long as it meets some criteria: liveability,
competitiveness, good government and bankability.”* In Europe, the
Council of Europe’s Charter of Local Self-Government conveys a
demanding conception of local government’s autonomy, based upon
subsidiarity and the notion that local institutions are essential as
schoolhouses for democracy. Not only can local institutions rest on
various international instruments, but they also find themselves more and
more frequently represented and defended by special bodies in
international institutions: among them UN - Habitat in the United Nations,
and in the European Union, the Committee of Regions, which is now a
rather important player in the EU apparatus.

4. Hypotheses on the Future

The growing presence of local governments in the global sphere as
autonomous actors, or at least as legal entities relatively distinct from the
states, has potentially significant consequences, both in terms of
institutional logics (4.1.) and in terms of normative issues (4.2.).

4.1. Institutional Logics

Some local substatal entities emerge as global actors along states and
other global actors, which may be public or private such as international
organisations, NGOs, multinational companies etc. This fact is important
in the current evolution of the international institutional governance
arrangements. However, its consequences can only be worked out by
combining this consideration with some other lines of evolution in
international governance, and two in particular: the development of
networks and that which is commonly characterised as multilevel
governance.™

One of the major changes in the pattern of institutional governance
nowadays is the development of various networks which link together
governmental, administrative and even judicial actors, and which
sometimes also include private entities. These networks take charge of

3 Blank, 2006, see supra note 7.
" Auby, 2010, p. 149, see supra note 11.
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managing some international public tasks in which diplomatic entities are
normally involved.”® Networks of big cities and of their local
governments are among these networks. They have a particular weight
stemming from the fact that they represent large numbers of people, and
that they operate at the level where day-to-day public management issues
have to be solved.*

The concept of multilevel or multilayered governance tries to grasp
another aspect of contemporary international governance — the fact that
most public affairs dealt with at the international level are conducted not
just by one layer of institutions, but by two or more, which can include
international in the sense of worldwide, international-regional, statal,
intrastatal, international or transnational institutions of private actors.'’ It
appears that local institutions play a significant role within the multilevel
government frameworks that are common in the world of today; again
because they are both major stages for the exercise of concrete democracy
and strategic levels for responding to concrete public management issues.

The question is whether they will acquire an even higher position in
international governance in the future, and even become as important as
states in defining and implementing public affairs corresponding to their
level. The answer is not obvious. The weight and independence of local
governments varies. The way they are designed does not always place
them at an optimal level for being influential. For example, some mega-
cities are deprived of institutions situated at an adequate level for securing
their overall governance. Moreover, in a sense, local governments are
competing with states for the strategic position of governance over
various public management issues. And states, which occupy the essential
level in international governance, even if they are surrounded more and
more by other competing actors, do not easily accept being bypassed by
their local governments. This has been very well demonstrated by the
evolution observed in Europe, where in the 80s and the 90s, something
like a ‘Europe of Regions’ seemed to arise. However the states have in
fact recovered their grasps and remain the unavoidable main mediators

5 Anne-Marie Slaughter, A New World Order, Princeton University Press, 2004.
'® Peter Taylor, World City Networks: A Global Urban Analysis, Routledge, 2003.
" Scholte, 2006, p. 143, see supra note 6.
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between the European Union and the daily conduct of domestic public
affairs.'®

4.2. Normative Issues

One of the problems created by globalisation is that, the more it opens the
door to new actors in the international ambit, the more it combines old
and new actors in new arrangements like the ones that multilevel
governance theory tries to describe, and the more difficult it becomes to
ensure that contemporary international governance respects the basic
principles of democracy and the rule of law.*

Are local governments and mega-cities particularly problematic in
that respect? They are, in the sense that being public law entities they are
normally entitled not only to implement public policies in daily
administrative life, but they also possess some regulatory and even
legislative competences, and therefore make particularly sensitive
decisions in terms of democracy and in respect to the rule of law. On the
other hand, in most of the countries, they are seats of representation and
often also participatory democracy and their decisions are subject to
judicial review of their legality, often including a strong verification of
their respect for fundamental rights.

The challenge for the future is to keep this balance. The rise of
some new global actors — notably private regulators and private networks
— is sometimes criticised in itself; this is not the case for the global
emergence of local institutions, which is widely, and justly, considered to
be a positive development in international governance. One will only be
sure that they occupy an adequate position in the latter if both the
distribution of roles between them and the other major global actors
(states and especially international organisations) is made clearer, and if
their growing international autonomy is accompanied by a high level of

8 Nicolas Levrat, L’Europe et Ses Collectivités Territoriales: Réflexions sur I'Organisa-

tion et I'Exercice du Pouvoir Territorial dans un Monde Globalisé, PIE, Peter Lang,
2005.

Anne Peters, “The Globalisation of State Constitutions”, in Janne Nijman and André
Nollkaemper (eds), New Perspectives in the Divide Between National and Interna-
tional Law, Oxford University Press, 2007; Alfred Aman, The Democracy Deficit:
Taming Globalisation Through Law Reform, New York University Press, 2004;
Auby, 2010, p. 149, see supra note 11.
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accountability and submission to democracy and the rule of law. This
requires the combined efforts of international and domestic laws.
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2.7

The Future of the City and the
International Law of the Future

oo *
Janne Nijman

Janne Nijman observes that globalisation is accompanied by ur-
banisation, and that many — if not most — of the challenges of
globalisation come to the fore in cities: environmental pollution, crime,
inequality, migration, cultural diversity, unemployment; to name a few.
She distinguishes between the private city (the collective of private
economic interests) and the public city (the city governments who inc-
reasingly operate as global actors). In her article she presents six
propositions on how the public city will affect international law. She sees
that direct links between cities and global institutions will intensify. This
is already very visible in the area of environmental law, with NGO’s
facilitating these links. Cities will also be implementers of international
law of their own accord, thus bypassing the state. Connected with this,
Janne Nijman envisages that the international law of the future will
‘de-formalise’; following local judges city governments will apply it
simply by way of ‘persuasive authority’. Last but not least, cities them-
selves will directly become part of the processes of international rule
making. Given all this, cities will increasingly become actors in the
making of international law and informal rules. They will be significant
influencers of international negotiations. Proceeding from these
phenomena, Nijman even asks the question whether cities will, in the
future, acquire the status of international legal person, alongside that of
states. Such a formal development would all the more change the state-
centric system of today into the multi-actor system of the future.

1. Introduction: The Challenges of Global Urbanisation

The law of the future is shaped by the present and the past. It is contingent
upon, and will be constructed by, interests as well as ideas. The past
shows that states have not always been the pillars of global order. At

Janne E. Nijman is Associate Professor of Public International Law and Senior Fel-
low of the Amsterdam Center for International Law (ACIL), University of Amster-
dam.
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various times, cities — such as Greek cities of Antiquity, the Italian
republican Cities during the Renaissance, and the Free and Imperial Cities
of the Holy Roman Empire — were the real commanders of (European)
world power. These cities were political and commercial units conscious
of a global society to which they belonged. Their legal relations
developed within a system of jus gentium et naturale (the law of nations
and nature) and in this way cities moulded, and were moulded by, a
universal moral and legal order. In the light of history, the proposition that
the city will shape, and be shaped by, the global (legal) order of the future
is not very revolutionary at all.

Today, after centuries of state-centric international relations, cities
are again developing a global consciousness: they identify themselves as
entities with foreign offices and international relations, with global friends
and global competitors. The self-conception of cities as global entities is
not only caused by the impact of economic globalisation on the city, but
also by the fact that the major global problems of our time (variations of
human-political and ecological injustices) are often felt most urgently by
the inhabitants of the world’s cities. Again, this is not new. For centuries,
social unrest and political upheaval with world changing impact have
occurred in cities. In today’s emerging global information society, ICTs
have been instrumental to the urban societies of Tunisia and Egypt in their
revolt against the human and political injustices in their countries. As
Harvard Professor Edward Glaeser observes, “It’s Always the Urban Pot
That Boils Over”.! These are not the only urban revolutions taking place.
Globally, an urban green revolution is taking root. Cities are part of the
problem of climate change, but also part of the solution. With 75% of the
world’s CO2 emission occurring in cities, the latter contribute heavily to
global environmental problems (as well as to local health hazards). By
combating environmental pollution locally, individual cities contribute
significantly to solving global problems, but interesting enough cities
respond to the threats of global environmental decline by seeking global
inter-city cooperation on urban sustainability.

Globalisation makes cities pull people. Globalisation and
urbanisation both challenge and empower the city. This is largely about

! Edward L. Glaeser, “It’s Always the Urban Pot That Boils Over”, New York Times, 1

February 2011, available at http://economix.blogs.nytimes.com/2011/02/01/its-
always-the-urban-pot-that-boils-over/, last accessed 1 April 2011.
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numbers and its consequences. Today, over 50% of the world’s
population live in in cities, that number expected to rise to 75% by 2050.
The critical mass that cities offer can produce instability and human
insecurity as well as all kinds of changes for the better. From an urban
perspective, to put it simply, there are two contrasting scenario’s for the
world’s future. The utopian scenario envisions an earth of ‘good cities’,
places of the good life in both the political and the private sphere.
Optimists, like Glaesar, understand the city as humanity’s best hope for
the future. Florida and Landry envision a prosperous influence of
‘creative cities’ where innovation and change will produce creative
solutions to urban problems. Saunders uses the picture of successful
urbanisation in Arrival City in which the immigrants of the megacities’
slums of today are the middle classes of the future.? However, without
adequate governance, ‘failed’ rather than ‘successful’ arrival cities will
shape the world. Such a — nightmare — scenario is evoked also by Davis,
who warns against an unstable urban world in Planet of Slums,® and by
Kaplan in The Coming Anarchy,* which points to chaos and decay
spreading from dysfunctional third world cities around the globe. The
direction the world will take depends on an overwhelmingly complicated
set of human choices. Cities are among the key actors to make these
choices.

The city has always been a place of contrast and constitutive
opposition. Political and moral philosophy is permeated with images of
the ‘heavenly city’ setting moral-juridical standards for the government
and citizens of the ‘earthly city’. For many, the city is a place of
opportunity, innovation, emancipation, toleration, comfortable alienation,
and (historic) change. However, for most people around the world, the
city is a place of capitalist hardship and social inequality, of poverty,
discrimination, violence, and despair over a dead-end future lacking
sufficient food, water, and work. Already today, megacities® — mainly in

Doug Saunders, Arrival City: The Final Migration and Our Next World, Knopf Can-
ada, 2010

®  Mike Davis, Planet of Slums, Verso, New York, 2006.

*  Robert D. Kaplan, The Coming Anarchy, the Atlantic Monthly, 1994.

Megacities are cities with more than c. 8 million inhabitants. Often they lack the
complexity and diversity characteristic of global cities as they are cities of endless
slums rather than key hubs in the global economy. Megacities with c. 20 million peo-
ple or more — for example, Tokyo or soon Lagos, Mexico City, Mumbai and Shang-
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Asia and Africa — shelter approximately 1 billion slum dwellers.
According to the UN, this will be doubled by 2030 despite the fact that
the international community stipulated the reduction of slum-dwellers to
be one of its 2015 MDGs. Even apart from the moral obligation, the
Planet of Slums scenario has to be avoided for the purpose of preventing
(social and political) unrest and instability across the globe. Governance
at the urban, national and international level will have to be concerted in
this effort.

The expansion of slums is however not the only challenge to which
cities have to respond, nor are megacities the only cities challenged by
rapid urbanisation. Other urban challenges posed by globalisation include
environmental pollution, inequality, migration, and cultural diversity,
access to urban public services (including access to water, sanitation and
infrastructure to reach one’s job). In order to respond adequately, a vib-
rant urban demos is needed with active urban citizens forcing city
governments to develop innovative forms of governance, such as global
intercity cooperation initiatives. As Feagin already pointed out decades
ago, urban questions are questions of distributive justice. This is true
today and in the future. Questions of global stability, global justice, and
global governance will be in large part questions of urban stability, urban
justice, and urban governance across the globe: “[t]he central challenge of
the twenty-first century will be how to make both globalisation and
urbanisation work for all the world's people, instead of benefiting only a
few”.

In short, how the city deals with the challenges of globalisation and
urbanisation is crucial for the future of our planet, and marks the law of
the future. As the city once more becomes conscious of its global context,
the urban level of governance draws closer to the global level of gover-
nance. The rest of this paper addresses the rising influence of cities as
global actors, with a focus on the role which city governments take up in
the global arena. I will first set apart the ‘global public city’ from the

hai, to name just a few - are sometimes called metacities. The metacity is a multi-
centre city, a wide-spreading urban area.

UN-Habitat, “Cities in a Globalizing World: Global Report on Human Settlements
20017, 2001, available at http://www.unhabitat.org/content.asp?typeid=19&catid=555
&cid=5374, last accessed 1 April 2011.
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‘global private city’. I will then explore six propositions on how the rise
of the global public city shapes the future of international law.

2. The Global Private City and the Global Public City

Urban sociologists — like Feagin and more recently Sennett and Sassen, to
name just a few giants in the field — have examined how globalisation
constitutes global cities and vice versa. Sassen has coined the notion of
‘global city’, i.e., a city defined by its dominant position in the global
economy. Global cities are mutually connected in a global network. They
are the loci where the global economy is controlled and commanded by
the global financial-economic players. The global city is first and
foremost the global private city. It is concerned with private economic
interests. It is the urban private sector which seeks global opportunities
and drives economic globalisation. A healthy urban private sector is
highly significant to the urban community at-large.

However, in its efforts to secure save, equitable, healthy and
sustainable urban life, cities need to be more than just globally
competitive in order to attract businesses and secure economic growth.
All cities — whether a hub in the global economy or not — have to develop
good urban governance and sophisticated policies to distribute and sustain
economic, socio-political and ecological welfare. The pursuit of the urban
public good is the business of city governments, often incited by the u