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The Amazon is burning. The widespread damage it is suffering has
thrown rainforest protection back onto the international community’s
agenda. But what should be international law’s role in preventing and
halting rainforest destruction worldwide? Following an outline of
the current situation in the Amazon and similar deforestation taking
place in other rainforests around the world, this policy brief considers
principles of international law on sovereignty and whether mass de-
forestation can be categorized as an international legal wrong. I argue
that, not only does international law mandate that States have a duty
to prevent transboundary environmental harm, but there should also
be a duty owed to the international community to refrain from taking
actions that would damage global environmental resources and con-
tribute to runaway climate change.

1. Human Desire, Natural Destruction

The Earth’s forests and rainforests, among its most critical natural
resources, are under grave threat. Recent headlines have been filled
with news of widespread fires throughout the Amazon, with over
90,000 fires burning in the 2019 dry season.! This is the season when
fires are intentionally and often illegally lit in previously deforested
areas of the Amazon to clear the way in preparation for cattle ranch-
ing. Compared to previous years, fires in the Amazon have tripled.?

A glance at Brazil’s economy illustrates why. Brazil has become
a world leader in cattle ranching and soy-bean farming, with its ara-
ble farmland doubling between 2000 and 2019.° This makes farming
an important industry both politically and economically as agricul-
ture was responsible for approximately 10% of Brazil’s jobs in 2017.
States bordering the Amazon show strong political support for clear-
ing the rainforest.*

Furthermore, the recent US-China trade war is spurring Brazilian
farmers to try to outmanoeuvre their American rivals and exploit the
USD 36 billion Chinese market.® In 2018, Hong Kong was the largest
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importer of Brazilian beef, taking 24% of total exports (or almost
395,000t), whereas Mainland China imported 22.63%.° At the time of
writing this brief, Hong Kong was gripped by mass protests against
the government. I am not aware of a single demonstration against the
burning of the Amazon or beef imports from Brazil.

In the face of the tremendous economic gains to be made in its ex-
ploitation of natural resources, the Brazilian Government’s approach
has at best been one of complicity. Not only is it in the politicians’
interests to pander to farming lobbies; the Brazilian Government has
left its environmental protection agency underfunded and unable to
function properly.’

As it stands, the Amazon has reached a tipping point. It is esti-
mated that once 20% of total loss of the Amazon is reached (we are
currently at 17%), it will no longer be able to generate enough rainfall
to sustain itself and it will collapse entirely.®

Further, the harm suffered by the Amazon is not confined to Bra-
zil. Fires are also burning on the Amazon’s borders with Peru, Boliv-
ia, and Paraguay. Smoke from burning fires drifts across borders, pos-
ing health risks. Reduced rainfall affects farm yields and livelihoods
across the Amazon basin.’

At the same time, on the other side of the planet, a quieter but
equally pernicious course of deforestation is taking place. In South
East Asia, countries like Malaysia, Indonesia, and Papua New Guin-
ea, have some of the world’s highest biodiversity, but also see equal-
ly high rates of deforestation.!® Like Brazil, forestry and agriculture
are key industries for these countries and their rich forests are being
exploited to fuel economic growth. In Malaysia, for example, agri-
culture is responsible for around 8.2% of the country’s GDP, with
46% coming from the production of palm oil."" Palm oil requires
vast tracts of land to be cleared from rainforests, often by fire. The
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destruction of forests not only reduces their ability to act as carbon
sinks, but increases greenhouse gas emissions, worsening climate
change. The 2015 fires in Indonesia, likely contributed to by razing
of forests for palm oil production, tripled its greenhouse gas emis-
sions for that year.!? Deforestation in South East Asia also has severe
transboundary effects, for example, the haze caused by the 2015 fires
was estimated to have contributed to “100,300 excess deaths across
Indonesia, Malaysia, and Singapore”.!* Owners of some of the largest
palm oil producers have bases in Hong Kong and Singapore.'*

The root cause of deforestation in Brazil, Malaysia, Indonesia,
and beyond is the same: human consumption and pursuit of infinite
economic growth, with limited natural resources. If a sufficient num-
ber of individuals chose to reduce their consumption of beef and palm
oil products, the situation would be nowhere near as dire. The dis-
astrous clearing of rainforests around the world does economically
benefit farmers in the short run, but it is a complete fallacy to think it
will do so forever.'® Once the tipping point is reached, whether for the
Amazon, or climate change, there is no going back.

Preserving these natural resources for future generations is vital
not just to the successful development of the countries concerned,
but for the international community as a whole. Climate change is
well-understood to be brought about and exacerbated by increased
carbon emissions that lead to higher mean temperatures and more
erratic climate patterns. The Amazon and other global forests act as
carbon sinks, absorbing carbon dioxide and releasing oxygen, as well
as providing rainfall for nearby areas.'® The complete destruction of
the Amazon will transform it from a carbon sink into another source
of carbon emissions, hindering or even derailing attempts to fight cli-
mate change.

The survival of these resources and our species requires a drastic
shift in human attitude and behaviour as well as powerful and sus-
tained political will. The international community can use interna-
tional law to act and put pressure on governments who abuse their
natural resources to the detriment of their own people and the world
at large.

2. Previous Efforts and the Challenge of Sovereignty

What are the international measures available to halt rampant de-
forestation? The Brazilian Government’s inaction and posture caused
an international outcry in 2019, which led to some measures to in-
centivise Brazil to stop the fires. But the Amazon Fund — a body that
helps curb deforestation with funding from international donors — has
seen its governance structure crippled by Brazilian President Bolson-
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aro. In response to this, and the 2019 fires, Germany and Norway,
its biggest donors, would not be going through with their annual
payments of approximately USD 60 million.'” Similarly, France — a
Permanent Member of the United Nations Security Council and a key
actor in the European Union — threatened to torpedo the planned trade
deal between Mercosur and the Union. Ireland backed the measure
and Finland called for the Union to consider a ban on Brazilian beef.!*
Furthermore, the G7 states pledged USD 22 million in aid to fight the
fires, which the Government of Brazil rejected.!” Less international
attention has been paid to deforestation in South East Asia. The Eu-
ropean Union has promised to phase out palm oil from biofuel by
2030, but 70% of palm oil consumption is intended for food products
which are so ubiquitous as to be difficult to sanction or boycott.?’
These challenges are aggravated by the fact that Brazil, Malaysia and
other states are pursuing public relations offensives to enhance their
global image.”!

The measures described above are in other words wholly inad-
equate to stop the threat to humankind’s rainforests. Stronger inter-
ventions run head first into the problem of state sovereignty — widely
understood as the supreme authority of a state within its territory.
One extreme theoretical position is that these rainforests belong to
the territory of sovereign states, and that, hence, their management
or exploitation is none of the international community’s concern. As
Brazilian congressman Jodo Chriséstomo put it: “This forest isn’t
shared as [Emmanuel Macron] claims. It belongs to a nation which
enjoys complete autonomy and authority to decide what happens to
the forest and takes every possible care to prevent it”.?2

The principles of sovereign equality and non-intervention are
cornerstones of traditional international law. Their importance should
not be understated.” This is especially true for non-Western states
that have either been subject to colonialism or that are sceptical of the
Realpolitik of international affairs. There is also a perceived historical
irony that former colonies such as Brazil were pushed by the global
economic establishment to ‘develop’, but when they did so at the ex-
pense of the natural environment, they were castigated by former co-
lonial states that had the luxury of industrialising 200 years earlier.>*

Hypocrisy aside, science is clear: we are at a climate-change tip-
ping point, and further excesses will lead to widespread extinction.?
The destruction of rainforests worldwide will actually bring negative
or even catastrophic economic results in the long term.? The interna-
tional community must take stronger action to prevent environmental
destruction, and international law provides tools for doing so.
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3. Transboundary Harm in International Law

Sovereignty as a right of states is formidable, but neither ironclad nor
absolute. Sovereign equality runs both ways. As Max Huber put it in
1928, “territorial sovereignty has a corollary duty: the obligation to
protect within the territory the rights of other States.?’ It follows that
a state cannot undertake acts within its jurisdiction or control that
would cause harm in another state. This is, in effect, a restatement
of the Roman maxim of sic utere tuo ut alienum non laedas — you
must not use your property such that it injures others. This idea has
grown into a cornerstone of international environmental law. It has
been developed by international agreements and the jurisprudence
to the International Court of Justice, and is now considered a rule of
custom binding upon all.

An important early precedent affirming the sic utere maxim was
the Trail Smelter Arbitration.”® For many years, fumes from a smelt-
ing plant in British Columbia (Canada) drifted across the border into
the United States, causing widespread damage to local farms. After
a long-running dispute, the two states resorted to ad hoc arbitration.
In the Tribunal’s second decision, it held that “no State has the right
to use or permit the use of its territory in such a manner as to cause
injury by fumes in or to the territory of another or the properties or
persons therein, when the case is of serious consequence and the in-
jury is established by clear and convincing evidence”.?

A few years later, the International Court of Justice ruled that
every state has an obligation “not to allow knowingly its territory to
be used for acts contrary to the rights of other States”.3° Therefore,
when read together with Trail Smelter, it becomes clear that, under in-
ternational law, any form of transboundary harm that causes damage
in a nearby state may amount to an international wrong. Furthermore,
the Court in The Legality of the Threat or Use of Nuclear Weapons
concluded that the principle of responsibility for transboundary harm
has crystallized into custom. In a passage worth quoting in full it held
that:

the environment is not an abstraction but represents the living
space, the quality of life and the very health of human beings,
including generations unborn. The existence of the general ob-
ligation of States to ensure that activities within their jurisdic-
tion and control respect the environment of other States or of
areas beyond national control is now part of the corpus of inter-
national law relating to the environment.?!

Since the mid-twentieth century, variations on the sic utere max-
im have made their way into numerous international treaties, further
cementing its customary status. Most important perhaps is Principle
21 of the Stockholm Declaration 1972 which restates the ruling from
Trail Smelter and mandates that “States have, in accordance with
the Charter of the United Nations and the principles of international
law [...] the responsibility to ensure that activities within their juris-
diction or control do not cause damage to the environment of other
States or of areas beyond the limits of national jurisdiction”.? Since
1972, Principle 21 enjoyed a long and successful life in international
environmental law and has been referenced and adopted in several
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multilateral instruments since its adoption, for example, Espoo Con-
vention 1991, Ozone Layer Protection Convention 1985, and the Rio
Declaration 1992.33 Accordingly, the International Court of Justice
adopted the position of its Nuclear Weapons Advisory Opinion in the
Gabcikovo-Nagymaros Project case, and re-emphasizing its custom-
ary status in the Pulp Mills on the River Uruguay case.>*

Therefore, as a norm of customary international law, the principle
of sic utere binds all states. However, sic utere alone is not sufficient
to curb deforestation, as it relies by implication on post hoc reason-
ing. States become responsible for transboundary environmental
harm once it has occurred and been proven. To allow for more com-
prehensive protection of the world’s rainforests, the sic utere prin-
ciple should be paired with an obligation of due diligence.

4. The Precautionary Principle in International Law

To fully protect humankind’s rainforests, the principle of sic utere
should be paired with a due diligence obligation to prevent trans-
boundary harm. Such an obligation does exist, but its scope is con-
tested. The United Nations International Law Commission, for ex-
ample, initially argued that the duty is one of strict liability, however,
it has since revised its approach.* Nevertheless, states are under a
minimum duty to take precautions from risks of environmental harm
to other states generated within their borders.

This is in turn supplemented by another useful customary norm,
namely the precautionary principle. It is a decision-making strategy
that prioritizes caution in the face of uncertainty, and assumes that our
existing knowledge may be insufficient to fully appreciate the envi-
ronmental consequences of acts we undertake.** When making deci-
sions that affect the environment, the environment must be given the
benefit of the doubt.’” In other words, when there is a significant risk
that an act will damage the environment, the risk must be minimized
to the greatest extent possible, or the proposed act not be undertaken.

Therefore, when states like Brazil are presented with the choice
of clearing rainforests to exploit farming and mining resources, the
precautionary principle would have them err on the side of caution
and decline to clear the rainforests as doing so would risk even great-
er environmental and economic harm to their populations. This is es-
pecially true in the case of deforestation. Excessive clearing of rain-
forests in Brazil will turn the Amazon into a savannah within a gen-
eration, annihilating the farming interests it was cleared to appease.

As Owen Mclntyre and Thomas Mosedale argued in their 1997
article on the subject that there is ample state practice and opinio
Jjuris to conclude that the precautionary principle reflects custom, and
that states must take precautionary action to protect a transboundary
resource such as the Amazon.*® State practice regarding the precau-
tionary principle often goes hand-in-hand with the sic utere maxim. A
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representative sample includes the 1985 Convention for Protection of
the Ozone Layer, and Principle 15 of the Rio Declaration. Similarly,
the International Court of Justice in Gabcikovo-Nagymaros Project
also explicitly affirmed the place of the precautionary principle in
international law.*

In other words, the international community need not wait for de-
forestation to occur to assign responsibility. The fact that the destruc-
tion is happening at all is an international legal wrong. The states
concerned did not merely fail to give the environment the benefit of
the doubt; they actively ignored scientific consensus and pursued
their designs for profit. Indeed, the clearing of forests does provide
income to farmers and miners who work the new land, but, as is often
the case, the bulk of the profits become swallowed up by large corpo-
rations and their shareholders.*” Once the long-term effects begin to
show — food prices rise, farming work evaporates, and livelihoods are
destroyed — it is the same working poor who will suffer in place of the
economic elites, global and local, who enabled it.

5. The Challenge We Face

What the above has shown is that the international community can-
not stand by while a significant risk of transboundary harm is being
created. International law mandates that Brazil and Indonesia cannot
undertake acts within their territory to clear their forests as it will
undoubtedly lead to harm beyond their borders. Likewise, the pre-
cautionary principle, as a norm of customary international law man-
dates that these governments are under a due diligence obligation to
prevent transboundary harm, and that they must give the environment
the benefit of the doubt when attempting to exploit their own natural
resources, especially when scientific consensus is clear that deforest-
ation will have adverse economic and ecological consequences.

The principles of sic utere and precaution should not be confined
to harm or risks of harm to neighbouring states. They should apply
when there is a risk of global harm, that is, to the prevention or mit-
igation of climate change. The Amazon and other global rainforests
are clearly key to the survival of humankind and the maintenance
of the global ecosystem. Their destruction would make the Paris
Agreement an empty commitment, and runaway climate change a
certainty.* Not to mention the destruction of untold thousands of rare
and endangered species and the potential for advances in biological
and medical research. Eliminating these resources is a setback for
humankind, and a harm suffered by all. Therefore, in the same way
that transboundary air pollution from 7rail Smelter can by analogy
prohibit nuclear tests, the undeniable effects on climate change from
the destruction of humankind’s rainforests should be another legal
argument in favour of their immediate cessation.

6. Effective Targeted Action

The current actions of the Governments not just of Brazil, but also
states such as Indonesia and Malaysia fall far short of what is re-
quired under international law. Their conduct will not only harm their
sovereign neighbours, but their own citizens as well as actors in the
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global community who are committed to combating the climate cri-
sis. A breach of an international obligation involves a responsibility
to put right the damage that has been caused.** Not only should states
such as Brazil immediately cease their deforestation conduct, but ag-
grieved states are justified in resorting to countermeasures as well as
economic sanctions.

The international community has begun to react, but not enough
is being done. Pledges to stop using Brazilian leather or beef are en-
couraging, but the pledges do not go far enough — especially in pol-
ities like Hong Kong — and the consideration of sanctions should be
intensified. Additionally, more focus should be turned to individuals.
Not just the individuals in the developed world who consume these
products and are under an undeniable moral obligation to cease doing
s0, but also the individuals who are responsible for the deforestation.
Targeting economic elites — rather than general populations — can be
an excellent strategy. After the Skripal affair in the United Kingdom,
the Government targeted president Vladimir Putin’s key supporters,
Russia’s oligarchs. Visa crackdowns were implemented and calls to
freeze assets in London were made.* The same and more should be
done to those individuals who lead deforestation, in particular indi-
viduals who have made a fortune on logging or palm oil plantations
established in deforested areas. These individuals should be named
and shamed, and their bank accounts should be targeted. If wealth is
their goal, then they should be excluded from the legitimate global
financial system. That may make them more amenable to calls to pro-
tect the Earth’s rainforests.

But that may not be enough. Maybe the protests for more political
participation and equality in cities such as Baghdad, Beirut, Hong
Kong and Santiago will inspire similarly radical action by young
planetary citizens seeking to protect the Earth’s forests and ensure a
better future for us all. Maybe their anger will target consulates and
embassies of Brazil, Indonesia and Malaysia, scaring their Govern-
ments to finally take long-awaited steps to protect our forests.
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