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1. Global Civil Society and the International Crim-
inal Court

The development of international criminal justice is con-
sidered part of the advancement towards a more ‘peo-
ple-empowering’ international rule of law — the emer-
gence of a global criminal order created by and for ‘the
people’ rather than States.! Indeed, the creation of the
International Criminal Court (‘ICC’) is widely referred
to as a “global civil society achievement”.? According to
Benedetti, Bonneau and Washburn, the emergence of the
Coalition for the International Criminal Court (‘CICC”)
as “the most advanced and sophisticated organization
thus far created collectively by civil society to influence
and shape multilateral treaty-making is an irresistibly
compelling feature of the story of the Rome Statute”.?

But how can we understand the relationship between
‘global civil society’ and global criminal justice-making?
Whom is global civil society comprised of? And what
does this relationship tell us about the social meaning of
criminal justice and punishment on a global scale?

2. A Sociology of International Criminal Justice

International non-governmental organisations (‘NGOs”)
fulfil a number of functions at the international level
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that are yet unheard of within Western domestic systems
of criminal justice. In addition to their traditional roles
of advocacy and agenda-setting, they identify and rep-
resent victims at the Court, provide evidence and am-
icus curia briefs, draft penal codes and lobby for their
implementation in domestic systems of criminal justice.
However, rather than focusing exclusively on mapping
the extent of their activities, a sociological approach to
international criminal justice seeks to view it ‘from the
outside’; that is, to understand the relationship between
global civil society and global criminal justice-making
as a social process situated within the broader social
configurations of global society. What are the material
aspects of global social organisation that enable NGOs
to ‘connect’ for international criminal justice? How do
imaginations of justice travel? To explore these issues,
I have conducted an empirical analysis of transnational
advocacy networks in their mobilisation for global jus-
tice through the ICC.

3. Approaching International Criminal Justice
through Global Ethnography

I have approached the transnational networks of NGOs
advocating for the ICC as an ‘ethnographic object’, in-
volving multi-sited fieldwork and interviews primarily
in The Hague and Uganda, as well as in Belgium, Nor-
way, Rwanda and the United Kingdom. Methodological-
ly, such a move involves an analytical shift from the tra-
ditional ethnographic focus on bounded, territorial sites,
to the study of international criminal justice-making as a
field. Here, attention can be given to the relation between
sites in order to “build a montage that lends greater in-
sight into the whole, into the connections, disconnec-

tions and reconnections”.*

Taking the CICC as a point of departure, my empiri-
cal focus has been on the office of the Secretariat as well
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as the core group of human rights NGOs working on the
ICC in The Hague (most of which are steering committee
members of the Coalition). In addition, I have followed
the CICC’s networks from its ‘centre’ in The Hague to
the ‘periphery’, tracing one of its regional networks to
Africa, to its national network to Uganda, and finally to
its local network in Gulu in Northern Uganda, one of the
sites of mass violence subject to adjudication by the ICC
in The Hague.

4. Materialities and Imaginaries of Global Criminal
Justice-Making

In dealing with questions of political communities in
global justice-making, a “core normative issue involves
asking who is the ‘we’ that is to be at the centre of the
attempt to create a practically more viable and morally
acceptable form of global political order”?’ In an attempt
to contribute to this enterprise by examining those in-
volved in seeking to create a global criminal order, we
should first examine materialities by probing the ‘where’,
‘how’, and ‘who’ of global criminal justice-making.
From the perspective of space, we should “highlight
those spaces less visible, to identify the lived spaces of
international law, the contexts of where international law
‘happens’, and identify the voices that are able to par-
ticipate in the ‘where’”.® For example, while The Hague
can be understood as a ‘global city’” — a ‘hub’ in the
global networks of global justice-making — it is related
to and dependent on other spaces, notably those places
where international crimes have allegedly taken place.
As an ICC situation country, Uganda is one of those
sites. There, however, international criminal justice is
almost invisible: the ICC has no permanent presence in
the North, and the NGOs working on post-conflict issues
are largely disconnected from The Hague. Transnational
advocacy networks are therefore situated as part of the
geography of power of international criminal justice,
which provides a conceptual and empirical backdrop for
exploring how they navigate within the transnational and
global space of international criminal justice-making.

While NGOs played a significant role in how glob-
al justice-making materialised in the ICC, the role of
NGOs has developed in tandem with the ICC’s insti-
tutionalisation. They have become mediators between
different geographical sites, notably between the global
and the local. At the same time, international NGOs have
managed to stimulate the idea of the ‘transnational’ as a
particular space for political engagement and the CICC
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has managed to become the global civil society vis-a-vis
the ICC. As such, they play an important role as provid-
ers of moral authority through which they can represent
humanity in global criminal justice-making. However,
against the backdrop of the Ugandan case, there is a dis-
crepancy within the NGOs between the ‘Global North
and South’ in the making of the global. A question may
thus be asked about which individuals have access to the
global justice-making processes. The social positions of
the agents involved in global justice advocacy belong to
a class of transnational Western professionals, making
it difficult for non-EU citizens to work in the dominant
parts of this field. At the same time, while using humani-
tarian discourse to promote criminal global justice-mak-
ing through law, the advocates of international criminal
justice have to navigate between being ‘insiders’ as ex-
perts and ‘outsiders’ that can claim moral authority.®

In recognition that the making of the global “is not
just the production of (dis)connections, but simultane-
ously [...] the production of a convincing ideology that
obscures the source of those (dis)connections and pres-
ents them as something natural and eternal”,” we should
turn to imaginations of global criminal justice.

Through outlining the emergence of a ‘cosmopoli-
tan penal imaginary’, international criminal justice is
imagined and promoted as a form of global social jus-
tice. Through fieldwork in Uganda and Rwanda, asym-
metries in international criminal justice between the
international and national criminal justice systems are
identified. My fieldwork also shows how international
criminal justice circulates transnationally between dif-
ferent geographical sites via human rights NGOs and
is closely linked to human rights expertise. In compari-
son with Western domestic penal policies, international
criminal justice both echoes ‘the national’ and departs
from it. For example, while international criminal jus-
tice relies upon retributive and expressive undertones, it
makes no appeal to punitive sensibilities, a fact which
is understood in light of the close relationship between
international criminal justice and human rights NGOs.
Moreover, while the centrality of victims is an important
feature of both domestic and international criminal jus-
tice, the proliferation of groups speaking on their behalf
demonstrates not only their powerful motives but also
their continued politicization.'” The ICC — unlike ordi-
nary courts — incorporates what can be thought of as both
‘punitive’ and ‘reparative’ arms, representing a form of
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hybrid justice by incorporating ‘restorative’ and ‘trans-
formative’ rationales for justice.!!

However, a closer look at how these processes of pro-
viding justice for victims are implemented reveals a con-
spicuous discrepancy between ideologies and realities in
international criminal justice. Victims are nonetheless a
source of moral authority, and one that is claimed in rep-
resentational practices by both human rights NGOs and
international criminal justice generally. My analysis thus
shows how the victim is culturally represented through
imaginations from the Global North and becomes uni-
versalised as a symbol of humanity, of which the gen-
dered and racialized victim of sexual and gender-based
violence provides particularly powerful victim imagery.

Having explored the cultural authority of the ICC, the
NGO’s claim for advocacy of humanity and the moral
authority of victims, one may still ask who ‘we’ are that
do the punishing. To what extent can international crimi-
nal justice be understood as reflecting cultural authority:
to reflect bonds of common values and beliefs, tradition
and interest on the global scale? My research therefore
shows how the agents of international criminal justice
argue their cases and punish in the name of humanity. I
argue that ‘humanity’ reflects a dominant global moral
order and that global justice-making through interna-
tional criminal law is intertwined with the promotion of
rule of law and penal aid in contexts of ‘failed’ justice.
Cosmopolitan values, particularly the cosmopolitan pe-
nal imaginary, are supposed to spread through the notion
of ‘positive complementarity’, using the Rome Statute
as a ‘crowbar’ for ‘penal aid’ in the global south. Global
justice-making through international criminal justice is
thus a multi-scalar project, and one which, albeit solidar-
ist, is coercively and deliberatively implemented.

5. What it Means for Understanding Current Push-
back against International Criminal Justice

A sociological approach to punishment, and in this case
international criminal justice, enables attention to the
norms, morals and values at play in the motivational
dynamics of penal reforms. My research has taken seri-
ously the humanitarian sensibilities embedded in human
rights, and the imperative to ‘do something’ about the
suffering of others, and has therefore paid attention to
both the punitive and non-punitive forces involved in the
shaping of global justice, and the merging of humanitari-
an and penal sensibilities. At the same time, these cultur-
al forces have been analysed against the background of
materialities — of social organization and structure — that
have enabled people to “think and feel in these ways and
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to promote policies in accordance with their feelings”.
As is shown, “sentiments and sensibilities sometimes
neatly coincide with interests of a political, economic,
or ideological kind”.'? In spite of international criminal
law’s claim to be cosmopolitan, global and universal,
my analysis of materialities has revealed it to be a sit-
uated practice. Indeed, given the nature of the spaces in
which global justice-making takes place, the networks
by which sites and ideas are connected and the individu-
als positioned to advocate their views, as the analysis put
forward casts doubt on the use of ‘global’ to describe the
type of criminal justice expressed through the interna-
tional criminal justice project.

However, the point of departure for my empirical
analysis is global justice-making as it developed in the
post-Cold War 1990s with ad hoc tribunals, the creation
of the Rome Statute system of justice, and the parallel
transnational justice movement founded upon notions of
universal human rights. According to Fukuyama’s proph-
ecy, this period was “not just the end of the Cold War, or
the passing of a particular period of post-war history, but
the end of history as such: that is, the endpoint of man-
kind’s ideological evolution and the universalization of
Western liberal democracy as the final form of human
government”. '* In the newfound unipolar world order,
ideology was replaced with universalism, and human
rights went from being David’s weapon against Goliath
to becoming the lingua franca of the new world order
— “the ideology at the end of history”.!* In doing so, hu-
man rights “were subsumed by the politics of American
power and market-based democratic liberalism. Secular
religiosity, the European legacy, was the cornerstone of
an active effort to construct a plausible metanarrative of
impartiality”."> This was the ‘golden age’ of international
humanism, international law-making and institutional-
ization.

Yet while contestation and resistance to international
criminal justice and in particular to the ICC are far from
new, recently there has been a considerable growth of
this resistance and the perception of an ICC ‘legitimacy
crisis’. This pushback against global justice, however,
must be seen in tandem with a changing geopolitical
landscape where the “transformationist rhetoric about
‘post-Westphalia’’'¢ is losing traction in the face of the
emergence of a multipolar world order, that is, “a world
of renewed sovereignty, resurgent religion, globalized
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markets, and the stagnation or rollback of universal
norms about human rights”.!” With the rise of great pow-
ers such as China and India and the renewed cooling of
relations between Russia and the West, global justice-
making appears increasingly impotent, the lack of inter-
vention in Syria being the paradigmatic example.

The current resistance and legitimacy crisis of the
ICC can therefore be seen as reflective of this contempo-
rary disconnect between the idea of a global (criminal)
order based on the notion of liberal cosmopolitan soli-
darity, and the emerging conversation about contestation
and resistance. This is a result of the move towards a
multipolar, or multi-regional, system of international
relations — not necessarily because oppositional states
such as Burundi, Kenya and now Uganda represent par-
ticularly strong states, but because there is a deeper lack
of authority at the level of global justice-making. Not-
withstanding the interest heads of states have in grant-
ing themselves immunity and dodging prosecutions, it
seems that “fundamental tensions have appeared in the
relationship between those representing and advocating
at the political level the ideas of [international criminal
law], the institutions of international criminal justice, and
states or civil society in the regions most directly con-
cerned by these political and institutional practices”.'®

The author therefore suggests that the ‘situatedness’
of global criminal justice-making as identified must be
seen alongside the pushback against international crimi-
nal justice. As a result of geopolitical shifts, ‘universal-
ity’ is starting to break apart, along with international
criminal justice and its supporting structure of the human
rights NGOs claiming to represent it.

6. Where do ‘We’ Go from Here?

In moving forward, there are grounds for reiterating the
common mantra of NGOs that work in international
criminal justice advocacy: justice must not only be done
but it must also be seen to be done. While it is generally
used when advocating for outreach and communications
with a court constituency,” this watchword recalls the
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importance of appearances.?® Representations and im-
ages matter. This means that the legitimacy of the ICC
cannot just be assessed in terms of rationally defensible
principles, such as those justifying the ICC’s selective
‘targeting’ of Africa as a result of African states’ self-re-
ferrals to the Court, or the Court’s limited jurisdiction
over violence committed in other territories, such as Pal-
estine, Syria and so forth.

Legitimacy is also contingent on the Court being “ac-
knowledged as rightful by relevant social agents, which
include power-holders and their staff, those subject to
the power and third parties whose support or recognition
may help confirm it”.?! In this sense, legitimacy is as an
‘ongoing dialogue’ between power-holders’ claims to le-
gitimacy, audience response, and — if they are receptive
— power-holders’ adjustment of their legitimacy claims.*
This means that, like “all transnational law, transnational
criminal law has to find secure grounding in populations
that can culturally ‘own’ this law”,* thereby underscor-
ing the need to further sociological understanding of in-
ternational criminal law, not least to add food for thought
to one of the more pressing normative issues of our time,
namely that of who is to be at the centre of crafting glob-
al justice.
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