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1. Chinese Reservations

China’s position vis-a-vis the International Criminal
Court (‘ICC’) has become a topic as China is gradually
emerging as an influential power. China has shown her
reservations — and sometimes objections — to the ICC’s
operation. At the same time, China acknowledges the
ICC’s role in international criminal justice. Its delega-
tion addressed the 2015 Session of the ICC Assembly of
States Parties suggesting that the Court “has drawn more
and more attention in the field of international affairs”
and that its work seems to “proceed in a more efficient,
cautious and pragmatic manner”.! Observers from out-
side China may easily misunderstand the rationale be-
hind China’s position towards the ICC, owing to the cul-
tural barrier and, more importantly, an underestimation
of changes within China.? It is important to observe the
interplay between contested international criminal law
norms and China’s shifting reactions.

Other policy briefs in this series have mapped the
concerns of China with regard to the ICC.? Let me nev-
ertheless mention two concerns. First, the ICC’s target-
ing of African leaders has provoked strident critique of
selective enforcement since 2004. The controversial first
ICC Prosecutor, Luis Moreno-Ocampo, pursued what
appeared to be a vigorous programme of investigation
in Africa, but he failed to sufficiently examine all con-
cerned parties in some investigations, leading to an im-
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age of bias.* Moreover, the Prosecutor offered limited
clarification on the gravity of certain situations. Given
that the situation in Kenya entails relatively small-scale
violence compared to other situations such as the Sudan
and the Democratic Republic of Congo,’ the Prosecu-
tor did not focus enough on the gravity of the asserted
crimes, thereby reinforcing the critique of bias.

Secondly, China frequently argues that supra-nation-
al legal proceedings may constitute impediments to con-
flict resolution and peace-building processes in Africa.®
Although Article 16 of the ICC Statute’” acknowledges
the UN Security Council’s mandate to suspend investi-
gations or prosecutions for renewable one-year periods
if they are deemed to pose a threat to peace and secu-
rity, neither the ICC nor the Council has shown inter-
est in employing this escape clause.® The ICC refused to
suspend its investigation in Uganda, although both the
Ugandan president’ and concerned parties'® expressed
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their intention to participate in a peace negotiation if the
suspects would not be investigated and tried by the ICC.
This created some scepticism in China that the ICC can
complicate domestic issues, contradicting the objective
of development and peace in African societies.

2. State Integrity, Chinese Characteristics and
Non-Conditionality

State integrity!'' is viewed as the political bedrock in
modern China. China — a victor in World War I — had the
intention to sign the 1919 Treaty of Versailles, hoping
that she would regain sovereign control over the German
concessions on the Shandong peninsula. However, with
the British and French representatives supporting the
Japanese delegation at the Paris Peace Conference, the
Allied victors agreed to Japan’s takeover of Shandong
in Article 156 of the Treaty of Versailles.!? This disap-
pointing encounter with international justice distanced
Chinese policy-makers from their Western ‘teachers’.
Accordingly, patriotic claims emerged in the 1920s and
1930s. Western imperialist history is actively present in
China’s contemporary discourse, and the Chinese gener-
al public is still influenced by nationalist education. The
idea that voluntary justice can surpass state integrity un-
der certain circumstances has not been well received in
the Chinese public discourse.

The last four decades, Chinese leaders have advo-
cated the concept of ‘Chinese characteristics’ which im-
plies that international norms and values are not neces-
sarily functional in China."* The government led by the
Communist Party of China allegedly strives to modify
the equilibrium between executive and legislative pow-
ers in order to prevent the arbitrariness of officials and
safeguard the rights of individuals. The Supreme Peo-
ple’s Court initiated a series of reforms in the 1980s for
judicial professionalism and independence. On 1 July
1995, China’s Judges’ Law came into effect, followed
by the enactment of the first Lawyers’ Law of China on
15 March 1996.'* China opposes solutions that would
give an international or foreign entity the right to judge

and rule on her state conduct, and insists that “each
state shoulders the primary responsibility to protect its
own population [...] internal unrest in a country is often
caused by complex factors [...] No reckless intervention
should be allowed”.'?

Furthermore, the ICC’s extensive operations in Af-
rica collide with China’s overarching principle of non-
conditionality in foreign affairs. China likes to phrase
itself as an ‘old friend’ to Africa, who has complied with
the non-conditionality principle concerning official as-
sistance for African states since 1956. At the official
policy level, China prefers international moderation,
including UN negotiation and multilateral dialogue, to
litigious and military actions, adhering to the 1954 Five
Principles of Peaceful Coexistence.'® China is sceptical
of the involvement of the ICC in African affairs.

3. Synergies Between China and the ICC

Let us reflect briefly on a few trends that are likely to
result in a shift in China’s attitude towards the ICC. The
key argument presented here is that a positive interaction
with the ICC will match China’s ambition to rise as a re-
sponsible power internationally and build a fair judicial
system nationally.

First of all, China is known for her pragmatism on
the international stage. In fact, China played an active
role during the Rome Statute negotiations in accor-
dance with the so-called ‘proactive diplomacy’ to raise
its voice together with other developing counties in the
twentieth century. After UN General Assembly resolu-
tion 44/39 requested the International Law Commission
to address the question of establishing an international
criminal court in 1989, the Chinese delegation made
33 comments'® in the form of recommendations, state-
ments, proposals and joint proposals concerning the es-
tablishment and operation of the proposed court. China
had hoped to enhance its influence on international af-
fairs.!” China’s diplomatic policies are already experi-
encing a significant adjustment since the early 1990s. In
June 2015, China’s Minister of Foreign Affairs WANG
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Yi interpreted “a New Journey of China’s Diplomacy”
as being “the time when people believed ‘power is truth’
has gone, China is willing to carry forward the justice
and pursue shared benefits in today’s world”.?” With the
ICC materializing in the international justice system,
some Chinese scholars are concerned that, as a non-State
Party to the ICC, China cannot enjoy some rights exclu-
sively entitled to States Parties, including being substan-
tively involved in the process of discussing and defining
the crime of aggression, and nominating candidates for
ICC judges who must be nationals of a State Party.?! The
status quo leaves the authority to construct international
criminal jurisprudence only to China’s counterparts.

Secondly, with China’s domestic reforms originat-
ing in the late 1970s, China has valued concrete ben-
efits over ideological contradiction in the policy-making
process. Interestingly, China voted in favour of the UN
Security Council resolution referring the Libyan case to
the ICC, because “the greatest urgency was to cease the
violence, to end the bloodshed and civilian casualties”.??
This vote and statement surprised many observers, as
in the past China had rarely moved away from its dog-
matic foreign policy of non-intervention. Furthermore,
now that raw material import from Africa, including
crude oil, iron, metals and commodities, is progressively
more important for the Chinese economy, a better socio-
political environment in Africa is in China’s own inter-
est. The challenges faced by African countries — armed
conflicts, corruption, and deteriorating environment, just
to name a few — affect Chinese strategic interests to a
large extent. In 2011 alone, 35,000 Chinese workers had
to evacuate from Libya when the conflict worsened, and
many oil exploration facilities came under attack in the
Sudan, Nigeria and Ethiopia during the past decade.” It
is therefore reasonable to expect some shift in China’s
balancing between acknowledging the ICC’s jurisdiction
and sticking to the supremacy of state sovereignty.

Thirdly, the power structures of the international
community are being transformed. A 2014 decision by
the ICC Office of the Prosecutor indicates that the Court
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was trying hard to be independent from political pressure
from big powers. It reopened preliminary examination
of alleged crimes attributed to the armed forces of the
United Kingdom in Iraq between 2003 and 2008.%* Clos-
er involvement with the ICC may provide a good chance
for China to adjust the existing legal norms as well as
international power structures that used to be dominated
by the West.

Lastly, judicial reforms in China have brought about
potential compatibility with the ICC. Despite the fre-
quently raised concern that transnational jurisdiction
could contradict state sovereignty, the Chinese govern-
ment acknowledges the necessity of cross-border juris-
diction in moderating transnational crimes, when a crime
is not covered by “the territorial, personal or protective
jurisdictions of a state”.”® The Standing Committee of
the National People’s Congress of China stated, in a
decision in 1987 on “Exercising Criminal Jurisdiction
over Crimes Prescribed in the International Treaties”,?¢
that “China shall [...] exercise criminal jurisdiction over
crimes prescribed in the international treaties to which
China is a Party or has acceded”. This decision filled a
gap between China’s national legislation and its interna-
tional obligations.”’

In an increasingly globalized era, Chinese policy-
makers see the necessity of reforming China’s legal sys-
tem up to the universally endorsed standards. In Octo-
ber 2014, the Fourth Plenum of Central Committee of
the CPC officially announced the national strategy of
enhancing the “socialist rule of law” and underlining
the status of the Chinese Constitution.”® The legislative
measures undertaken by the government in the past three
decades have constrained government power in many
areas, and enhanced public consciousness about human
rights and criminal justice.”” These developments at the
domestic level will surely provide an opportunity for
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further adaption to and implementation of international
criminal law norms.

4. Concluding Remarks

“The only constancy is change”, said the Greek phi-
losopher Heraclitus of Ephesus. Universal acceptance
of international criminal law norms may be slow, but
it is an irreversible process. The ICC needs to arrive at
cross-cultural consensus by appealing to various states,
and by performing at an appropriate level of profession-
alism. As described above, China undertook to join the
Western-led international regime in the early twentieth
century, hoping to import modern institutions from the
West. However, deeply disappointed by the outcome of
1919 Peace Treaty of Versailles, political leaders and in-
tellectual elites realized the prevalence of hypocrisy at
the international stage. In light of the ICC’s predominant
activity in Africa, the ICC’s selection of cases reinforces
China’s historical concern that the contemporary inter-
national system may still apply double standards.

As of today, the ICC has not sufficiently clarified the
threshold of gravity of the crime and a state’s unwill-
ingness or inability for the decision on admissibility. As
it stands, a supra-national actor will judge the capacity
and willingness of a state. Applied to China, this type of
external judgment would prove the Chinese government
intolerable. Moreover, the actual operation of the ICC
seems to compete with — rather than complement — the
existing judicial remedies at the national level.

On the other hand, now that China is increasingly
exposed to the global system, the sovereignty-sensitive
policies are not sufficient to protect China’s interests
in the twenty-first century. After the China-Africa Co-
operation Forum was established in 2000, China vigor-
ously promoted its trade and investment with 44 African
countries. As of 2014, the Sino-African trade amounted
to USD 222 billion — 21 times the sum in the year 2000
— making China the biggest trading partner with Africa
for the sixth consecutive year.*® Given that the socio-
political environment in Africa is hampered by corrup-
tion, conflicts and weak formal institutions, China’s
strategic interests are challenged. Institutional studies

30

ZHOU Suya, “15 Years of Forum on China-Africa Cooperation”,
in People’s Daily, 4 December 2015 (1%,  (haAES1ERIE
154F: 20204F P RS 451440001235 70) » 8T (AIRH
) . 2015412704 H).

| OAE P Torkel Opsahl
Academic EPublisher

have shown that Chinese policy-makers are becoming
more institutionalized, relying more on standard rules
and procedural regulations.’! Tt is foreseeable that China
will increasingly resort to legal measures available in the
international arena.

At the policy level, the CPC Central Committee has
proclaimed to safeguard people’s right to sue govern-
ment organs and their functionaries during the national
congress in October 2015. Local government leaders are
held accountable for violations of the Chinese Constitu-
tion and specific laws on administrative performance.*
It is likely that international legal norms will be more
compatible with the Chinese national system, which may
ameliorate the relationship between China and the ICC.
After all, compared with MAQO’s era when ideological
values mattered more in policy-making, and DENG’s
period of reform during which development was deemed
the predominant objective, the current XI Jinping admin-
istration has displayed a different mind-set in positioning
China’s role in the international system. If China aims to
“be better heard and understood by the world and value
justice as much as benefits”,** a deeper co-operation with
the ICC would be a rational choice for China.
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