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Afghanistan is often described as the graveyard of empires,' a land whose
history is inseparable from the violence of successive foreign interven-
tions. Yet the phrase, with grim inaccuracy,’ aestheticizes what is, at its
core, a sustained record of atrocities. From the Soviet Union’s decade-
long occupation beginning in 1979, through the factional civil wars of
the 1990s, the Taliban’s first period of governance, and the two-decade
American-led military presence that ended in August 2021, followed by
Taliban’s return to power, Afghan civilians have borne the overwhelming
cost of conflicts over which they had no meaningful control. Across each
of these periods, grave violations of international humanitarian law and
human rights were committed: mass killings, systematic torture, enforced
disappearances, deliberate destruction of civilian infrastructure, and the
persecution of entire communities on grounds of ethnicity, religion and
perceived political loyalty.?

What distinguishes Afghanistan’s tragedy is not only the scale of these
crimes but the near-total failure to establish any meaningful accountability
for them. The legal architecture has, in formal terms, existed: Afghanistan
acceded to the Rome Statute of the International Criminal Court (‘ICC’)
in May 2003, and its 2017 Penal Code codified crimes against humanity
and war crimes for the first time in Afghan domestic law. Yet prosecution
has remained largely performatively theoretical. Perpetrators of the worst
crimes of the Soviet period, the civil war era, and the post-2001 conflict
have occupied government ministries, commanded armies, and negotiated
peace agreements. Amnesty was legislated before accountability could be
attempted. The Taliban’s return to power in 2021 foreclosed even the in-
complete mechanisms that had begun to take shape.

This policy brief concerns crimes committed during the Soviet occu-
pation (1979-1989), the civil war (1992-1996), and the Taliban era (1996-
2001), evaluates domestic and international accountability efforts between
2001 and 2021, and assesses the structural barriers that have sustained im-
punity and their implications for any future prospect of justice and recon-
ciliation in Afghanistan.

1. Soviet Crimes in Afghanistan: 1979-1989

The Soviet Union’s decision to invade Afghanistan on 27 December 1979*
was the culmination of a sequence of political crises set in motion by the
April 1978 Saur Revolution, in which the People’s Democratic Party of
Afghanistan (‘PDPA’) seized power.> The PDPA government’s imposition
of radical Marxist-Leninist reforms, female education, land redistribu-
tion, and abolition of the traditional bride price, on a predominantly rural
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and devoutly Muslim society, generated fierce resistance and a series of
regional uprisings.® The regime’s violent suppression of dissent, conducted
through its secret police and resulting in the imprisonment and extraju-
dicial killing of thousands, deepened the crisis rather than resolving it.
Internal factional conflict between the Khalq and Parcham wings of the
PDPA erupted at the highest levels: following a September 1979 palace
coup, Hafizullah Amin seized power and had his predecessor, Nur Mu-
hammad Taraki, killed.® Moscow, alarmed by Amin’s independent course
and fearing the collapse of a client state on its southern border, resolved to
intervene directly.

On the night of 27 December 1979, KGB-administered poison inca-
pacitated Amin at a palace luncheon.” Soviet Alpha special forces then
stormed the Tajbeg presidential palace in Kabul, killing Amin and his
guard in the assault.!” Babrak Karmal, flown in from Soviet Tajikistan, was
installed as head of state, lending a veneer of Afghan sovereignty to what
was, in effect, a military occupation.” What followed was a decade-long
counter-insurgency war that, by the time Soviet forces withdrew under the
1988 Geneva Accords,'” had produced between 500,000 and two million
Afghan deaths, displaced over five million into Pakistan and Iran, and in-
flicted destruction on the country’s agricultural and social infrastructure
from which it has never fully recovered.” The crimes committed during
this occupation were not incidental by-products of war, but the operational
expression of Soviet counter-insurgency doctrine.

Soviet air power was the defining instrument of the occupation. Be-
tween 1979 and 1989, Soviet forces conducted sustained aerial bombard-
ment campaigns across rural Afghanistan using Antonov AN-26 aircrafts
fitted with cluster bomb dispensers, Sukhoi Su-25 ground attack aircrafts
and Mil Mi-24 attack helicopters.'* The targets were not military instal-
lations. They were villages, bazdrs, irrigation systems, agricultural land
and medical facilities. Entire provinces — Herat, Kandahar and the Panjshir
Valley — experienced carpet-bombing operations that rendered vast agri-
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cultural zones uninhabitable.'® The Panjshir Valley alone was subjected to
five major Soviet military offensives between 1980 and 1988, each accom-
panied by intensive aerial bombardment targeting civilian settlements.'s
Soviet aircraft dropped over 2.5 million tons of ordnance during the occu-
pation, with roughly 80 per cent impacting civilian-populated areas. These
were not failures of proportionality; they were its deliberate inversion.

The on-field operations followed a consistent and documented pattern.
In Kohistan, in February 1982, sweep operations killed over 2,000 civil-
ians.”” In Kunduz Province that same year, approximately 1,500 civilians
were executed during a single Soviet operation.'® The predominantly Haz-
ara regions of central Afghanistan experienced systematic massacres on
grounds of ethnicity and suspected political sympathy; between 1981 and
1987, an estimated 8,000 to 10,000 Hazara civilians were killed by Soviet
forces and Afghan government units.'” The Panjshir Valley recorded docu-
mented killings exceeding 50,000 civilians across the occupation period.?

The Soviet-supervised secret police apparatus, the KHAD — reorga-
nized under direct Soviet guidance and commanded from 1980 to 1985 by
Dr. Najibullah — institutionalized torture as standard interrogation prac-
tice.”! By 1985, KHAD employed over 25,000 full-time agents and operated
detention facilities across every major Afghan city.? Soviet advisers par-
ticipated directly in interrogation sessions, trained Afghan counterparts in
torture techniques, and reviewed reports documenting methods employed:
ice water immersion, electrical current applied to sensitive areas, stress
positions maintained for days and systematic beatings.”* Between 1978 and
1989, documented enforced disappearances exceeded 20,000 individuals.*
Families received no information on their relatives’ fate; officials system-
atically denied knowledge of arrests. Declassified Afghan security service
records subsequently revealed that hundreds of detainees were summarily
executed in prison without trial.*® Records for Pul-e Charkhi Prison alone
acknowledged approximately 12,000 executions at that facility between
1978 and 1989.%

The Soviet military strategy incorporated forced displacement not as
a collateral consequence of combat operations, but as an explicit counter-
insurgency objective. Soviet commanders designated extensive regions
as operational areas. Within these zones — encompassing Kandahar, Hel-
mand, Uruzgan, and Paktia provinces, as well as the Hazara heartlands of
central Afghanistan — Soviet forces and Afghan government units system-
atically destroyed villages through bombing and ground assault, poisoned
water sources, salted agricultural land, burned crops, and killed livestock.
Declassified Soviet military orders explicitly identify depopulation as a
strategic aim; commanders calculated civilian displacement as an intended
operational outcome. The consequences were generational: regions de-
populated between 1980 and 1989 remained abandoned for decades; survi-
vors who fled to Pakistan and Iran were largely unable to return or recover
property. Between three and five million Afghans became refugees during
the occupation, representing approximately 25 to 30 per cent of the pre-
invasion population.?” Taken together, these patterns of systematic killings,
institutionalized torture, enforced disappearances, and deliberate mass
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displacement constitute crimes against humanity under international law
and grave breaches of the Geneva Conventions. The deliberate targeting of
ethnic Hazara communities additionally raises serious questions under the
Genocide Convention. The failure to investigate any of these crimes rep-
resents not merely a legal deficit, but a foundational injustice upon which
subsequent cycles of violence in Afghanistan have been built.

2. Crimes During the Civil War and First Taliban Regime:

1992-2001
The Soviet withdrawal under the 1988 Geneva Accords did not bring peace
to Afghanistan; it inaugurated a new and in some respects equally devas-
tating phase of violence.” The collapse of the Soviet-backed Najibullah
government in April 1992 triggered a scramble for Kabul among the Mu-
jahidin factions that had, with American and Pakistani support, fought the
occupation.”’ What followed was a civil war of exceptional brutality, con-
ducted by forces with no functioning chains of accountability, governed by
neither the laws of war nor any domestic legal order.*

The factional fighting that engulfed Kabul between 1992 and 1996 re-
sulted in the deaths of an estimated 50,000 civilians in the capital alone.’!
Forces commanded by Ahmad Shah Massoud, Gulbuddin Hekmatyar, Ab-
dul Rashid Dostum, and Abdul Ali Mazari subjected the city to sustained
rocket and artillery bombardment with no demonstrable military justifica-
tion. Residential districts, bdzdrs and hospitals were struck repeatedly.*
Systematic looting of civilian property was conducted on a factional basis,
with ethnic dimensions. Hazara communities in western Kabul were sub-
jected to targeted killings, rape and property destruction by Pashtun-dom-
inated forces, while Tajik and Uzbek militias conducted equivalent abuses
against communities perceived as enemy-aligned.* Rape was deployed
systematically as a weapon of factional warfare.** Mass executions of civil-
ians were carried out by multiple factions, with bodies left in public spaces
as instruments of communal terror.® Despite these crimes meeting the
definitional threshold for crimes against humanity, no commander has ever
faced any accountability. Many of those responsible subsequently occupied
senior positions in the post-2001 government, undermining any prospect of
genuine transitional justice.

3. Taliban Governance as Systematic Persecution: 1996-2001

The Taliban’s capture of Kabul in September 1996 ended the factional
civil war but substituted it with a system of governance that constituted
a sustained crime against humanity. Taliban rule was characterized by
the systematic persecution of women, ethnic and religious minorities,
and perceived political opponents through organized coercion and public
violence.** Women were prohibited from employment, education and inde-
pendent movement without a male guardian; violations were punished by
public flogging.’” Girls’ schools were closed across Taliban-controlled ter-
ritory.*® Music, television and most forms of public assembly were banned
and enforced by the Ministry for the Promotion of Virtue and Prevention
of Vice, the religious police whose members conducted beatings in public
spaces.” These policies did not constitute merely repressive governance;
their systematic character, the deliberate targeting of identifiable groups,
and their enforcement through organized state violence met the criteria
for persecution as a crime against humanity under Article 7 of the Rome
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Statute.

The Hazara community suffered the most extreme violence during the
Taliban period.** The Taliban’s ideological hostility to the predominantly
Shi‘ah Hazara population produced episodes of mass killing amounting
to genocide. The worst documented incident was the massacre at Mazar-
i-Sharif in August 1998, when Taliban forces captured the city and con-
ducted systematic killings of Hazara civilians over three days.*' Estimates
of the death toll range from 2,000 to 8,000 persons.** The subsequent 1998
massacre in Bamiyan Province® followed a similar pattern, which culmi-
nated in the demolition of the Bamiyan Buddhas in 2001, an act of deliber-
ate cultural annihilation.** These massacres occurred without any investi-
gation, prosecution or acknowledgment of criminal responsibility.

The United States-led intervention following the 11 September 2001
attacks dislodged the Taliban regime within two months, but inaugurated
a new cycle of abuses. In south-east Afghanistan, a pattern of arbitrary
arrest, torture and extortion was conducted by Afghan military forces and
militia commanders operating under American patronage,* many of whom
had themselves been perpetrators during the 1990s civil war and were re-
instated as partners in the counter-terrorism effort. The Bagram detention
facility became the site of documented prisoner deaths through torture as
early as December 2002.* The Maywand District murders (2009-2010),%
the Kandahar massacre of 2012*® in which 16 civilians, including nine chil-
dren were killed, and the findings of Australia’s Brereton Report — which
identified credible evidence that Australian Special Forces unlawfully
killed 39 civilians and prisoners between 2007 and 2013, established that
crimes against civilians were not confined to any single party in the con-
flict.*

4. Domestic and International Accountability Efforts: 2001-2021
4.1. Afghanistan’s Accession to the Rome Statute (2003)
Afghanistan’s accession to the Rome Statute on 1 May 2003 represented
the most significant formal commitment to international criminal account-
ability in the country’s history. Under the complementarity principle, Af-
ghan national courts retained primary responsibility, with the ICC inter-
vening only where the domestic system proved unable or unwilling to act.®
In 2006, the ICC’s Office of the Prosecutor opened a preliminary examina-
tion into the situation in Afghanistan of potential crimes committed by
all parties to the conflict, namely, the Taliban, Afghan national security
forces, and international coalition forces, including the United States. In
November 2017, the Prosecutor sought a formal investigation.’' Following
an improper initial refusal in April 2019, the Appeals Chamber autho-
rized proceedings in March 2020. However, the investigation’s scope was
subsequently narrowed. In September 2021, the Prosecutor announced that
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investigative resources would be focused primarily on crimes committed
by the Taliban and the Islamic State Khorasan Province, effectively de-
prioritizing the investigation of crimes by Afghan government forces and
coalition actors.” This decision, reached under sustained American diplo-
matic and legal pressure, reflects an institutional capitulation that under-
mined the ICC’s claim to impartiality.

4.2. The Afghanistan Independent Human Rights Commission
The Afghanistan Independent Human Rights Commission (‘AIHRC”), es-
tablished under the Bonn Agreement of 2001 and given a constitutional
mandate in 2004, represented the most sustained domestic effort to docu-
ment and address human rights violations across Afghanistan’s conflict
history.** Operating under severe constraints, including inadequate fund-
ing, threats to staff, and the presence in government of individuals it was
mandated to investigate, the AIHRC conducted field investigations, docu-
mented abuses by all conflict parties, and produced landmark reports on
human rights violations across all conflicts periods.”® The Commission
advocated for the establishment of a formal transitional justice process,
including a truth-seeking mechanism, vetting of public officials, and insti-
tutional reform of the security sector.

The ATHRC’s 2005 report, A Call for Justice, found that the majority
of Afghans surveyed supported accountability measures, a finding that di-
rectly challenged the political narrative, advanced by powerful actors with-
in the Karzai government, that accountability would destabilize the peace
process. The Commission’s recommendations were largely ignored.>® Al-
HRC commissioners faced intimidation; its offices were attacked; and its
budget was kept at levels insufficient for any meaningful investigation pro-
gramme. The Commission’s work nonetheless constituted the most cred-
ible body of documentation of past crimes produced within Afghanistan,
and its reports remain a foundational source for any future accountability
process. The Taliban’s return to power in 2021 resulted in the AIHRC’s
effective dissolution.”’

4.3. Accountability Sacrificed for Political Settlement via the 2009
Amnesty Law
The most significant domestic obstacle to accountability was the National
Reconciliation, General Amnesty and National Stability Law (‘Amnesty
Law’), enacted in 2009.%8 The law granted immunity from prosecution to
all individuals who had participated in armed conflict prior to the estab-
lishment of the interim administration in 2001. Its passage was driven by
former Mujahidin commanders who dominated the legislature and faced
potential exposure under any accountability mechanism. The Amnesty
Law was more “a political instrument than a functioning legal text”,*
marked by fundamental ambiguities in its definition of those covered (in-
dividuals or factions), the temporal scope of immunity granted, and the
crimes excluded. The law contains no explicit carve-out for crimes against
humanity, genocide, or grave breaches of the Geneva Conventions, the cat-
egories of crime that international law places beyond any lawful amnesty.
Under international law, amnesties covering genocide, crimes against
humanity, and grave breaches of international humanitarian law are im-
permissible.®® The Rome Statute’s Preamble affirms that it is the duty of
every State to exercise criminal jurisdiction over those responsible for in-
ternational crimes. Article 6(5) of the 1977 Additional Protocol II, which
the Afghan law sought to invoke as authority for amnesty, applies only
to ordinary combatants in non-international armed conflict and cannot be
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read to extinguish individual criminal liability for international crimes.®
In practice, the law provided immunity not only to low-level combatants
but to senior commanders with documented responsibility for mass atroci-
ties, several of whom held ministerial portfolios at the time of the law’s
enactment. The political will to prosecute was clearly absent; the Amnesty
Law formalized that absence in statute.

4.4. The 2017 Penal Code: Reform Without Implementation
Afghanistan’s revised Penal Code, which entered into force in 2017, repre-
sented a significant technical advance in domestic law.*? For the first time,
Afghan national legislation defined and established punishments for war
crimes and crimes against humanity in terms consistent with the Rome
Statute framework. The Code criminalized war crimes — including wilful
killing, torture and sexual violence — and crimes against humanity — in-
cluding murder, persecution and enforced disappearance. Implementation,
however, was negligible. The judicial infrastructure required to prosecute
international crimes — including specialized investigative capacity, pros-
ecutorial expertise, witness protection mechanisms, and a genuinely in-
dependent judiciary — did not exist. The Afghan courts that did function
operated under severe political pressure and were pervasively corrupt.®
The 2009 Amnesty Law remained in force and in direct tension with the
new Code’s provisions. No prosecution under the Penal Code’s war crimes
or crimes against humanity provisions was ever successfully concluded be-
fore the Taliban’s return to power.** Afghanistan met its obligations under
the Rome Statute selectively at best: selective accountability, targeting the
crimes of present enemies while immunizing those of past allies, and per-
petuating rather than resolving the injustices that fuel continued conflict.

5. The Impunity Architecture: Structural Barriers to Justice
The fundamental obstacle to accountability in Afghanistan has never been
primarily legal. The Rome Statute framework, and, after 2017, the domes-
tic Penal Code together provided, at least in formal terms, a functioning ba-
sis for prosecution. The obstacle has been political: the deliberate construc-
tion of an impunity architecture in which those with the greatest exposure
to criminal liability held, simultaneously, the greatest institutional power
—not an accident of the post-2001 settlement, but its defining feature. Com-
manders responsible for documented atrocities during the 1992-1996 civil
war controlled the defence and interior ministries, the intelligence ser-
vices, and the major regional military formations of the post-2001 state.®®
They sat in the parliament that passed the 2009 Amnesty Law. They gov-
erned provinces where victims of their past crimes continued to live. The
Afghan judiciary, chronically underfunded, institutionally weak, and op-
erating in an environment of pervasive armed intimidation, lacked both the
independence and the capacity to bring cases against figures of this kind
even where political will had existed.*® Prosecutors who pursued politically
sensitive cases faced threats; judges who delivered inconvenient verdicts
were transferred or worse. Under these conditions, the formal existence of
accountability mechanisms, a signed treaty, a codified penal statute and a
human rights commission was largely theatrical.

International actors also bear substantial responsibility for the perpet-
uation of Afghan impunity. The United States, which exercised dominant
influence over the post-2001 political settlement, consistently prioritized
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counter-terrorism objectives and short-term stabilization over the transi-
tional justice mechanisms that Afghan civil society and the AIHRC advo-
cated.®” Building the post-2001 security forces around existing Mujahidin
structures with documented records of abuse, prioritizing expediency over
accountability, proved self-defeating: the warlord networks that were in-
corporated into the state in 2001-2002 in the name of stability subsequent-
ly operated as predatory actors, generating civilian grievances that fuelled
Taliban recruitment and undermined the legitimacy of the government the
international community was ostensibly building.

A recurring argument deployed against accountability in Afghani-
stan has been that prosecution is incompatible with the peace negotiations
required to end active conflict. This argument was advanced during the
Hezb-i-Islami agreement of 2016, the various rounds of Taliban talks, and
the lead-up to the Doha Agreement of 2020.°® The logic is that armed ac-
tors resist settlement if prosecution awaits. But the argument collapses as
a principal basis for permanent impunity. Article 6(5) of Additional Proto-
col 11, the provision cited as international legal authority for post-conflict
amnesty, does not extend to perpetrators of international crimes.® The ob-
ligation of amnesty cannot cover war crimes, crimes against humanity or
genocide; international law is unambiguous on this point. The deeper prob-
lem is that the peace-versus-justice framing misrepresents what sustained
impunity actually produces.

Afghanistan’s experience across four decades suggests that accom-
modating perpetrators does not purchase durable peace; it purchases tem-
porary reduction in violence while preserving the grievances and power
structures that generate renewed conflict. The Rome Statute’s principle of
universal application was designed precisely to resist this instrumentaliza-
tion of justice. Its erosion in the Afghan case has costs that extend well
beyond Afghanistan’s borders.”

6. Conclusion

Four decades of conflict in Afghanistan have produced crimes of extraor-
dinary gravity and accountability of virtually none. Neither the current
Taliban government nor the former international occupiers will accept
accountability for their respective crimes; the political and institutional
preconditions for any functioning transitional justice mechanism within
Afghanistan do not currently exist. This does not, however, extinguish
the legal obligations of the Rome Statute, nor the ICC’s jurisdiction over
crimes committed on Afghan territory. Impunity is a condition, not a ver-
dict. The question is not whether accountability remains legally possible
— it does, but whether the international community possesses the will to
pursue it. Continued inaction is not a neutral position. It is a choice with
consequences for Afghan victims, for the integrity of the international le-
gal order, and for the prospects of any future peace in one of the world’s
most battered societies.
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