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1. The End of International Criminal Lawyers?
This attention-seeking heading may serve to introduce Richard Susskind’s eye-opening 2008 monograph The End of Lawyers? Rethinking
the Nature of Legal Services.1 Susskind argues with Raymond Kurzweil that, “within several decades information-based technologies
will encompass all human knowledge and proficiency, ultimately including the pattern-recognition powers [and] problem-solving skills”.2
Building on this broad vision, Susskind and his son claim in their consequential 2015 book The Future of the Professions that “we are on the
brink of a period of fundamental and irreversible change in the way that
the expertise of [the professions, including lawyers] is made available
in society. […] in the long run, we will neither need nor want professionals to work in the way that they did in the twentieth century and
before”.3 They predict that “increasingly capable systems [“for sharing
expertise”] will bring transformations to professional work”, anticipating “an ‘incremental transformation’ in the way that we produce and
distribute expertise in society”.4
The professions are “an artefact that we have built to meet a particular set of needs in a print-based industrial society”,5 resting on “increasingly antiquated techniques for creating and sharing knowledge”
(p. 34). Their workings “are not transparent” and “the expertise of the
best is enjoyed only by a few” (p. 3), whereas in a “technology-based
Internet society there will be a wide range of new ways to create and
share knowledge that are more affordable and accessible” (p. 35). They
ask with Andrew Abbott why there should be “occupational groups controlling the acquisition and application of various kinds of knowledge?”.6
The Susskinds may or may not be right. I recall Foucault’s general
warning that “the time we are living in is not exactly a unique, fundamental or breakthrough point in history”.7 But Susskind’s books are
largely about a perceived lack of preparedness for technology-driven
changes among lawyers, caused in part by a wish to preserve professional benefits. Citing George Bernard Shaw’s acidic description of the
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professions – “They are all conspiracies against the laity”8 – Susskind
explains that this “view regards legal professionals not as benevolent
custodians [of the law and legal institutions], but as jealous guards,
who have for too long hindered access to the law and legal processes”.9
If nothing else, let this nourish our humility.
2. From Internal Knowledge Systems to Online Legal Services
Susskind predicts a trend whereby the legal profession will have to
provide more legal information, knowledge and expertise freely to the
public, with significant societal consequences over time. He designed
‘The Law Firm Grid’ to visualise and ease our understanding of this
trend.10 Applied to criminal justice for core international crimes, it may
look like this:
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Figure 1: Susskind’s grid adapted to criminal justice for core international crimes.

Susskind is primarily concerned with knowledge management
within the professional law agency – the “systematic organization and
exploitation of the collective knowledge” of the agency11 – and the extent to which it shares knowledge with the public commons. By ‘internal knowledge systems’ in the grid is meant “work product databases,
searchable repositories of selected e-mails, libraries of standard form
documents (templates and precedents), procedure manuals and practice
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notes”, as well as document assembly, digests and commentaries.12 A
law agency will be differentiated by how it (a) “captures and shares
knowledge internally (bottom-right)”, and (b) “imaginatively and creatively makes that available to clients externally (top-right)”.13 The
‘top-right’ is the Internet – the global or public commons – which has
installed “information-processing and knowledge-generation capacity
in every one of us”.14
Technology and the Internet will necessitate increased sharing
from the internal knowledge systems to the commons – taxpayers will
gradually steer public mandates and consumers will influence market
advantage in this direction. Susskind also makes a moral-political argument for such sharing, opining that access to justice “is as much about
dispute avoidance [or compliance] as it is about dispute resolution [or
accountability]”.15
In the case of the International Criminal Court (‘ICC’), the principle of complementarity – on which its existence is based – gives States
Parties an immediate financial interest in strengthened ability and will
to conduct national investigations and prosecutions, especially when
increasing such capacity does not generate additional costs over the
Court’s regular budget. Deliberately designed knowledge-sharing may
actually not entail costs for the Court itself. It does, however, require
careful thought: “the organization and representation of legal knowledge in computer systems is, fundamentally, a job of legal research and
analysis; and often this knowledge engineering will be more intellectually demanding than conventional work”.16
3. The Prince of Legal Work-Processes: Identification and
Interpretation of Legal Sources
At the heart of international criminal law work lies interpretation of provisions in treaties, rules and regulations, to determine their scope of application. This work-process relies on additional legal sources, the bread
and butter of lawyers. Finding such sources is indispensable to interpretation. Between 1975 and 2000, retrieval of legal sources went from dependency on memory and physical libraries, to reliance on the Internet.
Online services were developed by proprietary actors who found
profit by placing themselves between courts, parliaments and public
administrations that produce legal sources (by use of taxpayers’ money), and lawyers willing to pay for access. Launched in New York in
April 1973, LexisNexis turned a profit already in 1977, and was sold
to Reed Elsevier for USD 1.5 billion in 1994.17 Other well-known
proprietary actors in this area include HeinOnline and Westlaw. Even
non-profit legal information foundations such as Lovdata in Norway
would originally charge substantial subscription fees for Norwegians
to be able to read court decisions and other legal sources. This proprietary barrier between the law-generators and the public led to strong
reactions.18

The Free Access to Law Movement was started already in 1992
by Thomas R. Bruce and Peter W. Martin of Cornell Law School, coinciding with the establishment of the United Nations Commission of
Experts for the former Yugoslavia,19 the forerunner to the International
Criminal Tribunal for the former Yugoslavia (‘ICTY’).20 A decade later,
the 4th Law via Internet Conference held in Montreal in 2002, three
months after the entry into force of the ICC Statute, adopted a declaration on access to law which includes these aspirations:

[1] Public legal information from all countries and international institutions is part of the common heritage of humanity. Maximising
access to this information promotes justice and the rule of law; [2]
Public legal information is digital common property and should be
accessible to all on a non-profit basis and free of charge; [3] Independent non-profit organisations have the right to publish public
legal information and the government bodies that create or control
that information should provide access to it so that it can be published.21

The declaration places public legal information squarely within the
global commons. This idea has been further developed by Asbjørn Eide
to include a link to the Universal Declaration of Human Rights.22 Susskind ties the discussion to access to justice: “We cannot have access to
justice if our lawyers and legal advisers do not have access to the law”.23
As they coincide in time, what has been the impact of the Free Access to Law Movement on the rebirth of international criminal justice?
Each of the ad hoc international criminal tribunals gradually developed
online retrieval platforms for their own case-related public documents,
with uneven quality and challenging beginnings,24 but respecting the
principle of open access. The ICC adopted a different approach from
its start.
Already in its first year of operation (2003-04), the Court25 started
building a digital library of all legal sources that may be relevant during the writing of a submission or decision in international criminal
justice, the ICC Legal Tools Database (‘LTD’).26 In Susskind’s grid,
the LTD went from being part of the Court’s internal knowledge system, to serving as an online legal service as early as 2006, initially by
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use of the original folder-structure, later as an online database,27 most
recently upgraded in October 2019.28 The LTD is ‘document-centric’
and has grown to offer open access to 155,192 documents,29 loaded
through automated transfer arrangements or pro bono by a group of
external partner institutions30 and more than 40 CMN Fellows offered
by CILRAP31 without cost to the ICC budget.32 Each document has a
persistent URL, facilitating extensive hyperlinking to the LTD, also by
courts and publishers33 (as the links do not break), contributing to several million hits to the database in the past years. Standard metadata34
and keywords35 were developed through lengthy consultations among
lawyers in all Court organs during 2006-08, but it took almost ten years
before the hectic schedule of the Court allowed its lawyers to start registering keywords.
That effort has facilitated the development of the soon-to-be-released ICC Case Law Database (‘CLD’), fully integrated on the
Court’s Legal Tools platform. It is centred on thousands of abstracts
of ICC decisions prepared by lawyers at the Court, referred to as ‘legal
findings’. The Legal Tools keywords have been expanded and tagged
to the legal findings, thus facilitating more precise search in ICC case
law. This is timely, as the ICC’s case law is gradually taking centre
stage in international criminal justice, a few years after the closing of
the ad hoc tribunals for the former Yugoslavia and Rwanda. The CLD
will not only contribute significantly to the dissemination of ICC case
law; importantly, it places the access point to ICC case law at the centre
of the public commons of legal information for the entire discipline of
international criminal law, thus confirming that the Court is part of a
broader system.
4. From Retrieval to Support of Legal Analysis and Learning
Looking beyond retrieval,36 the Lexsitus knowledge system provides
legal analysis-support in international criminal law by offering visually-integrated services at the level of every article of the ICC Statute,
including digests of case law on ICC Statute crimes;37 structured libraries of case law and preparatory works; commentaries on all provisions in the ICC Statute and Rules of Procedure and Evidence;38 and
an audio-visual library of 236 lectures covering all main provisions in
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drawing on the earlier Fiscal’s Friend project, edited by Christopher Staker.
The Commentary on the Law of the International Criminal Court (CLICC) is
the only commentary to cover both the ICC Statute and Rules. It is continuously
updated online by a team of more than 50 lawyers led by Mark Klamberg and
Jonas Nilsson, but also published as a traditional legal commentary, see Mark
Klamberg (ed.), Commentary on the Law of the International Criminal Court,
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the ICC Statute.39 Arabic and French versions are about to be prepared,
as further signs of stakeholder commitment to Lexsitus.40 Another example of a legal analysis-support tool is the Cooperation and Judicial
Assistance Database (CJAD), a central information hub on all aspects
of co-operation legislation, developed by Olympia Bekou further to the
earlier National Implementing Legislation Database (NILD, a part of
the LTD).41 CJAD and Lexsitus are fully hyperlinked to the LTD.
Lexsitus is also designed to support learning, not only retrieval
and analysis. Many conventional law lectures “are often not given by
gifted (or even trained) orators”,42 a fact which also applies to international criminal law. Susskind argues that “e-learning will be disruptive of conventional legal training but it will be beneficial to lawyers’
traditional know-how systems”.43 Behind the 236 lectures in Lexsitus
is a faculty of 50 lawyers from around the world, including several
world-leading authorities on the provisions they address.
5. Atomise and Optimise Skills, Share in the Commons
More fundamental than standardisation design and systems development is the “decomposition of legal work”,44 a deconstruction of the
way we work as lawyers into constituent work-processes or -units.45
Such third-person disaggregation is required if we would like enhanced
knowledge systems to go beyond retrieval of legal information (Section 3 above) and support of analysis or learning (Section 4 above),
to include the sharing of legal expertise and skills in the public commons.46 If we see international criminal law as a system of law as well
as of action,47 such sharing is vital to give effect to the significant investments by states and civil society in the ICC.
Particularly relevant work-processes for atomisation may be the
small number of habitual core functions that rely extensively on discretion, including (a) the subsumption of facts under a legal classification (typically, the application of elements of a crime on a factual
proposition); (b) the evaluation of evidentiary propositions of a factual
nature;48 and (c) the prioritisation of incidents, conduct and suspects.
These are heavily resourced work-processes where enhanced quality-control and cost-efficiency would always be welcome. Finding ways
of “IT-enabled legal knowledge sharing”49 by the ICC on such functions could have a disproportionate impact on the public commons and
lead to conceptual innovations.
It is not easy for an international court to do this, including for
reasons of confidentiality and a sense that the law itself, in particular on
procedure, provides all atomisation needed. A professional deference
before the veil of legal discretion may also be at work. But what cannot
be entirely understood, should not be ignored – surely, not all is magic.
We need not venture to the cutting edge of tradition to recognize that
even work-processes (a)-(c) contain repetitive aspects and a core set of
common steps.
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Decomposition can work in our favour.50 A subtle, patient approach
can give us generic information on how lawyers execute core discretionary work-processes that are common to criminal justice around the
world. This could facilitate knowledge-generation of great practical
value for the profession and cost-efficiency for governments. “It is
when practical expertise is externalised in this way that we can fully
exploit [the non-rival and cumulative] characteristics of knowledge”,51
by allowing a broader community to make use of the insights and add
their own experience.
The ICC has shown foresight in this area. The ICC Case Matrix
was developed in the ICC-OTP in 2004-05 and shared in the public
commons a year later.52 It is an open source application that concerns
work-process (a) above: classical criminal law subsumption. It has
received formal recognition for contributing to increased awareness
about the meeting between norm and fact in criminal justice (including
the functions of elements of crimes, their components, and means of
proof).53 The ICC’s experimentation with in-depth evidence analysis
charts was inspired by one feature of the Matrix (but perhaps not adequately informed by it).
The ICC should facilitate that central work-processes such as subsumption or evaluation of evidentiary propositions are deconstructed
and subjected to IT-enabled legal knowledge support. This is an area for
legal knowledge engineering, “a central occupation for tomorrow’s lawyers”.54 But the more inherent a work-process is to the core functions of
lawyers, the less accessible it is to non-lawyers who seek decomposition
in order to implement performance indicators or other metric or schematic cost-efficiency devices in areas such as management or budget
process. Proprietary off-the-shelf solutions come with strings that are
not compatible with the incision required.55 They are also, for this purpose, inferior to I-DOC, an open access service based on the ICC Case
Matrix, available for customisation and development.56
6. Judicious Foresight
The ICC may have done more than any other international court to facilitate open-access retrieval of legal sources in its area of law, through
the LTD and the new CLD service. Together with the legal analysisand learning-support of Lexsitus and CJAD, international criminal law
may be the discipline of international law that has seen the most generous development of online legal services to date. The Court’s record
here is one of stealth and little fanfare, but painstaking content- and
technical-development, seeking sustainable improvements year by
year. Volunteer contributors and personal commitment57 have made

this possible, led by the vision of free access to law.
The further maintenance and enhancement of these services should
continue to be motivated by the values articulated by participants. The
services help us to “offer proper access to law, a precondition to efforts
to improve access to justice”.58 Better access to justice should reinforce
compliance – “preventative lawyering”59 or “legal health promotion”60
– not only accountability. Other motivating values have been legal
empowerment61 and positive complementarity.62 Moreover, by disseminating all relevant legal sources in international criminal law in a free
and immediate manner, the services should also contribute “towards
broadening the discourse community beyond mainly Western institutions and constituencies”.63
The “new cadre of self-sufficient legal technologists” that Susskind calls for is important,64 but Satya Nadella is right when he, citing
Rainer Maria Rilke, makes the point that the future depends on us: “the
future enters into us, in order to transform itself in us, long before it
happens”.65 To strengthen “the common property of the species, and
the means of improving and elevating the universal lot”, John Stuart
Mill – writing 150 years ago – prescribed “just institutions” as well as
“deliberate guidance of judicious foresight”.66 With the complementary, judicial nature of the ICC, it is ideally placed to play a continued
innovative role in the interest of the public commons of legal information, knowledge and skills.
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