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1. Theoretical Foundations of China’s Conception

The publication of Comparative International Law by Oxford
University Press in 2018' marked the recent intensification
of the debate between universalism and relativism which has
haunted international law scholarship. While, at first glance, in-
ternational law should have steered clear of the relativist and
comparatist challenges thanks to the avowed a priori universal-
ity of its rules,> Martti Koskenniemi has warned incisively that
“[t]he view that there is a single, universal international law [...]
emerges from a profoundly Eurocentric view of the world”.?

Indeed, the universalist claim of international law is proba-
bly too idealistic to be true. It grapples with the everyday reality
that States — the principal subjects and creators of international
law — vary considerably in economic regime, cultural tradition,
religious belief and legal system. As Judge XUE Hangin has
observed: “[n]otwithstanding its universal character, interna-
tional law in practice is nonetheless not identically interpreted
and applied among States”.* As a branch of international law,
international humanitarian law (‘IHL’) — also known as ‘the law
of war’, ‘the law of armed conflict’ or ‘jus in bello’ — cannot
remain intact before the relativist challenge, in light of the un-
derstandings of this concept among countries with diverse at-
tributes: “whilst a broad historical brush may depict all societies
as having had some sort of notion of restraint in warfare, it is
also clear that not all have emphasized the same ideas or adopted
the same institutions”.’

As a unique Eastern civilization vastly different from the
West — the cradle of modern international law — China, under
the influence of culture, ideology and politics, has developed its
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distinctive conception of international law and ITHL. Subsequent
to the splendid period of the Hundred Schools of Thought, Chi-
nese traditional culture centred on Confucianism for over two
millennia, which has shaped almost every aspect of social life
and national ethos. On the other hand, Marxism, first introduced
into China in the early twentieth century, has become its offi-
cial ideology since 1949, when the People’s Republic of China
was established. Nowadays, under the banner of ‘socialism with
Chinese characteristics’, China is seeking an ideological amal-
gamation of and harmony between Confucianism and Marxism.®
Besides culture and ideology, politics — in which State sover-
eignty and human rights, national interests and reputation, often
clash — plays an irreplaceable role in shaping China’s conception
of international law and IHL, as it does in the evolution of inter-
national law as a whole.

Based on this preliminary observation, I will, in the follow-
ing sections, analyse how culture, ideology and politics shape
China’s conception of THL.

2. Cultural Legacy: ‘An Army of Benevolence and Justice’

In traditional Chinese culture, the moral regulation of warfare
was developed under the theory of just war (X#%). According
to Chinese classics, the ultimate goal of a just war is to serve
the well-being of citizens rather than self-interest.” As a con-
sequence, one criterion of just war is that such a war should
intrinsically be conducted in a just way.® Upon a primitive form
of the principle of distinction, Chinese classics offer rules and
principles to be followed by professed just belligerents. For ex-
ample, as The Methods of the Ssu-ma provides:
When you enter the offender’s territory, do not do violence to
his gods; do not hunt his wild animals; do not destroy earth-
works; do not set fire to buildings; do not cut down forests; do
not take the six domesticated animals, grains, or implements.
When you see their elderly or very young, return them without
harming them. Even if you encounter adults, unless they en-
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gage you in combat, do not treat them as enemies. If an enemy
has been wounded, provide medical attention and return him.’

Another Chinese military classic, Wei Liao-tzu, warns: “do
not [...] slay men who have not committed offences. Whoever
kills people’s fathers and elder brothers [...]; whoever makes
slaves of the sons and daughters of other men is in all cases
a brigand”.!'® Regulated under norms like these, the army of a
just belligerent, in the Chinese tradition, was specially denom-
inated as ‘an Army of Benevolence and Justice ({=XIf)’,
trained with propriety and benevolence, and expected to adhere
to kind-heartedness and humanity in the course of warfare. As
Xunzi envisaged: “[w]herever the army of a humane man is, it
has an effect like that of a spirit; wherever it travels, it produces
transformation. Like seasonable rains, it pleases and gives joy
to all”."

Traditional Chinese culture facilitates modern China to sit
in harmony with the principles and spirit of IHL. Concerning
this linkage, XUE Ru submitted that in relation to “the benevo-
lent treatment of the non-participants and the victim of the wars
or armed conflicts [...], Chinese traditional military ethics in
ancient military science [...] are more close and analogous to
modern IHL”."? The Red Cross Society of China perceived Chi-
na’s accession to the first two Additional Protocols to the 1949
Geneva Convention as a result of its persistent peace policy and
humanitarian ideals." Tellingly, IHL encounters little difficulty
in gaining cultural legitimacy in China.

Traditional Chinese culture shapes China’s conception of
IHL in various detailed aspects. First, with regards to the tra-
ditional reverence for the protection and humane treatment of
war victims, modern China takes IHL largely as the materializa-
tion of the universal value of humanitarianism. In 1952, China
stated positively that it took the 1925 Geneva Protocol and the
1949 Geneva Conventions to be “basically conducive to a last-
ing peace amongst all nations” and “in conformity with human-
itarian principles”." Second, just as ancient China rejected that
war is uncontrollable violence, so modern China holds that war
is a human activity subject to restrictions. The Chinese People’s
Liberation Army (‘PLA’) explicitly recognizes the principle of
limitation, that is: “any means and method of warfare adopted
by belligerent States or belligerents should be limited by the pro-
tective requirements of humanitarianism”, as “one of the funda-
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mental principles of the law of war”."s Third, the PLA uses the
term ‘an Army of Benevolence and Justice’ to label itself with
pride, building a public image that abides by the law and circum-
vents even the slightest offence against people.'® The behaviour
of the PLA is subject to the strict discipline set forth in Chinese
legislation.

3. Ideological Factors: ‘An Army of the People’

In Marxist military thought, the respect for jus in bello is a cor-
ollary of the doctrine of proletarian internationalism. Proletarian
internationalism is built upon conceiving capitalism as a global
economic and social system which created one working class
whose members invariably sell their labour to the bourgeoisie,
irrespective of particular local conditions or cultures."” Prole-
tarians of different countries and locations have immanently
common interests.!® They should, therefore, unite together to
pursue their common political agenda, which is to combat the
bourgeois supremacy and seize political power.!” However, war
may become a crushing blow for this goal, for it involves con-
frontations between the peoples and the organized troops of hos-
tile parties, which are predominantly composed of proletarians.
Given such an underlying contradiction between the desire for
proletariat’s internal solidarity and the unavoidability of war, it
becomes imperative for Marxists to work out their battleground
policies with a view to reducing bloodshed and destruction
among proletarians to a minimum extent, and reuniting them
under the banner of proletarian internationalism. For instance,
during the Chinese Civil War, the Communist Party of China
(‘CPC’) reasoned the necessity of the protection of captives as
follows:
Most of [the captured enemy officers and men] are workers and
peasants [...] [A]s long as they lay down arms, they become
our friends, mates and compatriots [...] Once the battle is over,
we offer them lenient treatment, looking after their life and pain
just as treating our own brothers.?

The CPC adopted a multiplicity of rules and regulations to
protect civilians and captives. In October 1947, the CPC issued
the standard version of “The Three Main Rules of Discipline
and the Eight Points for Attention”, a code of conduct mainly
concerned with the treatment of local populace and captives. It
contains rules such as “do not hit or swear at people”, “do not
take liberties with women”, and “do not maltreat captives”.?!
In June 1948, the CPC issued a disciplinary code requiring the
PLA, when entering cities, to “protect the lives and property of
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people in the city”, “protect schools, hospitals, scientific and
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cultural institutions, public facilities of the city, scenic spots and

historical sites and buildings”, and “abide by the public order”.??

Nowadays, China has acknowledged and enshrined in its
legislation and official documents the past practice of the CPC
army. MAO Zedong’s assertion of the purpose of the CPC army
as “to stand firmly with the Chinese people and to serve them
whole-heartedly” is reiterated verbatim in Interior Service Reg-
ulations of the PLA as part of the Chinese legislation.® Also,
“The Three Main Rules of Discipline and the Eight Points for
Attention” is reproduced and implemented in Discipline Regula-
tions of the PLA.** In addition, pursuant to the PLA’s first-hand
experience in the battlefield, China has constantly stressed the
need for a strict protection of civilians and prisoners of war in its
comments on IHL.> In Chinese criminal law, the protection of
civilians and captives is specifically recognized as a duty of ser-
vicemen, violations of which would incur criminal responsibili-
ty.?® In the absence of a special implementation law of the 1949
Geneva Conventions, these rules are the only two in Chinese
law that are analogous to war crimes under THL.

Coincidently, both China’s culture and prevailing ideology
seem to give the Chinese the impression that IHL is exclusively
about the protection of victims of war. This conception, while
serving well the humanitarian spirit, sometimes causes igno-
rance about the other side of the IHL coin, namely, the regu-
lation of the conduct of hostilities. There is an overall lack of
Chinese theory and legislation in this aspect, including on the
choice of methods of warfare and the use of weapons. IHL
norms are not uniformly designed to serve humanitarian purpos-
es; military considerations and pragmatic arrangements are also
embedded in a substantial part of the norms. To benefit from a
more complete picture, Chinese actors should take a more bal-
anced approach to the two facets of this body of law.

4. Political Considerations: Sovereignty and Reputation

Sovereignty serves as a prominent political factor shaping Chi-
na’s conception of IHL. The page of modern Chinese history is
replete with Western invasion and dominance. China’s interac-
tion with international law during the nineteenth and the first
half of the twentieth centuries was therefore “nothing less than
a traumatic encounter that created lasting memories of humili-
ation, domination, and oppression by foreign powers under the
unequal treaty regime”.?” Such past experience of bitterness is the
key to comprehend Chinese approaches to international law, in
particular China’s rigidity on sovereignty, non-interference and
equality.”® Among the major powers in the contemporary world,
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China is probably the most outspoken and staunch defender of
the traditional concept of State sovereignty. One commentator
even described China as “the last bastion of Westphalia”.*

The law of non-international armed conflict (‘NIAC”) — typ-
ically regulating the fight between a government and an armed
group — innately touches upon State sovereignty.*® While up-
holding the international legal regulation of NIAC, China has
been vigilant about the expanding ambit of NIAC law beyond its
well-established borders, which has an obvious impact on State
sovereignty. On the question of the protection of the environ-
ment in relation to armed conflicts, China expressed, in a gener-
alized tone, that “[w]ithout the support of international practice,
it would be inappropriate simply to transpose rules applicable in
international armed conflicts to [NIACs]”.*! On the war crimes
provisions in the Rome Statute of the International Criminal
Court (‘ICC’), China stated that “[t]he definition of war crimes
committed during domestic armed conflicts in the Statute had
far exceeded not only customary international law but also but
also the provisions of Additional Protocol 11”32 Admittedly,
“sovereignty related political concerns still heavily outweigh all
legal arguments for China’s accession to the ICC at this stage”.>*

China’s reluctance to accept some, if not all, NIAC war
crimes as customary — with the motive to protect sovereignty —
could easily be criticized as a signal of tolerance of impunity for
such atrocities. If this conceptual equation is established, there
is high risk for China as international law has already evolved
to the stage where “the rule of some aspects of international law
[prevails] over traditional State sovereignty”.** Indeed, sover-
eignty is no longer a pretext for a State to do whatever it wishes
at home. China will have to find a way to reconcile its stubborn-
ness on sovereignty with the global efforts to suppress flagrant
violations of NIAC law. China’s attitude towards NIAC war
crimes under the jurisdiction of the ICC may be understandable
in light of “valid and tragic historical reasons”, inviting further
mutual exchanges on the relationship between sovereignty and
international crimes among Chinese and other actors.?

Fortunately, China’s desire to gain and retain internation-
al reputation compensates, to some extent, for the country’s
conservative position on State sovereignty. As Anthea Roberts
observed, China is truly concerned with the need to project an
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image of being a good international citizen.* This political con-
sideration has pushed China to embrace IHL norms which have
been well-accepted by the international community. In China’s
mind, those norms, backed up by humanitarianism, appear to be
less rules of the jungle and more an embodiment of the universal
value of civilization. The Hague Conventions of 1899 and 1907,
for example, were shielded from China’s repeated censure of un-
equal treaties.”” In 1952, although refusing to recognise the vast
majority of the treaties entered into by the former government,
China decided to recognize the 1949 Geneva Conventions,*
which then made up the most important multilateral treaties
recognized by the pre-reform China. Until 1989, China was the
only Permanent Member of the Security Council to ratify both
Protocols of the 1949 Geneva Conventions.*’ On diplomatic
occasions, China has often referred to the universality of IHL
instruments.*’ China’s behaviour does not come as a surprise, as
the universal appearance of IHL legal instruments is attractive
for every State eager to be treated as a civilized and respect-
ed member of the international community, more so when such
treaties are widely ratified by States. China, dubbing itself as ‘a
responsible major power’, is no exception.

5. Concluding Remarks

International actors and practitioners have taken IHL as a bridge
to seek more dialogue and co-operation with China on diverse is-
sues of global governance. For instance, during his visit to China
in 2018, Peter Maurer, President of the International Committee
of the Red Cross, remarked that “[w]e wish to have a regular and
substantive strategic dialogue with China on global governance,
global affairs and [THL], the best tool at our disposal for reducing
the impact of armed conflicts on the lives of ordinary people”.*!
China’s engagement with IHL would be particularly meaningful
to tackle the daily threat to the effectiveness of law in protecting
the dignity and well-being of victims in the cauldron of war, giv-
en China’s growing role in maintaining international peace and
security, as a Permanent Member of the UN Security Council,
the country with the largest standing army, and the second-larg-
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est financial contributor to the UN peace-keeping budget.

This policy brief depicts the principal features of China’s
conception of IHL and their cultural, ideological and political
roots. While the notion of sovereignty renders China’s concep-
tion conservative in the context of NIAC law, I believe that Chi-
na’s traditional culture and the desire for international reputation
make China a competent supporter and generous sponsor of the
development of IHL. Furthermore, an understanding of the fun-
damentals of China’s conception of, or even further, approaches
to IHL serves as a departure point to boost co-operation with
China in tackling the challenges that beset victims of armed
conflicts and atrocities. Admittedly, academic research on China
and THL is still insufficient, especially with regards to concrete
legal issues and norms. As a modest spur, the aim of this policy
brief is to induce more contributions to further the study of this
topic.
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