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1. The Upcoming United Nations Special Session on
Corruption
The first ever United Nations General Assembly Special Session
(‘UNGASS’) on corruption is scheduled to take place at UN Headquarters in New York 26-28 April 2021,1 18 years after the UN
Convention against Corruption (‘UNCAC’ or ‘the Convention’)
entered into force.2 This high-level meeting provides an important
opportunity to identify priorities and take the required next steps
to tackle corruption globally.
The level of corruption exposed over the last few years – especially in the so-called ‘Panama Papers’, ‘Paradise Papers’, ‘Lux
Leaks’ and ‘Luanda Leaks’ – presents a bleak picture of the current
international efforts to prevent and counter the type of corruption
that fills up the bank accounts of individuals in high positions, at
the expense of ordinary people. International experts agree that
such large-scale, high-level corruption deprives governments of
resources required to provide vital public services such as health
care, education, housing, food and basic infrastructure.3 It is difficult to see any other crime resulting in more victims globally
than corruption of this kind, which is often referred to as ‘grand
corruption’.
Corruption and elite capture of power have for years been
identified among the most predominant factors impeding institutional change.4 A recent World Bank report demonstrates a clear
link between aid disbursements and illicit enrichment by the political elite in aid-recipient countries. As much as 15 per cent of
aid intended for the poorest in the most aid-dependent countries
end up in financial centres known for bank secrecy and wealth
management.5
Corrupt public leaders or kleptocrats often enjoy impunity for
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grand corruption because the national judicial system is unable or
unwilling to hold them accountable. When the corrupt and powerful escape justice, it signals to others in high political positions
that it is not only possible, but also acceptable, to enrich yourself
with public funds.
The term ‘grand corruption’ has been widely used even though
it has never been defined by the UN or any other international
body.6 It is generally agreed that a strict monetary threshold alone
cannot define the most serious forms of corruption. However,
cases running in the millions – sometimes billions – of American
dollars, involving individuals who have been entrusted with prominent public functions, fall within the scope of such notion.7 Grand
corruption normally requires deep-rooted corruption at high levels of government that results in significant misappropriation of
wealth and widespread social distortion.8 Further, this form of
corruption often contains an element of cross-border transactions,
which means that it may also blemish those involved in making
such transactions happen.
The States Parties to UNCAC agreed in a resolution in 2017 to:
increase their efforts and to take measures to prevent and counter […] acts of corruption that involve vast quantities of assets
[…] and thereby contributing to the achievement of the Sustainable Development Goals.9
With less than ten years to the 2030 Sustainable Development
Goals deadline, it is high time to take bold steps to increase global
anti-corruption efforts to make sure that funds intended for education, healthcare, and other essential services are used for their
intended purposes rather than to enrich those in power.
A self-evident priority for the Special Session should be to
develop concrete obligations to prevent and combat grand corruption, which is currently a loophole in the international anti-corruption framework. While a stronger focus on curbing corruption at
the highest level of governments could meet opposition among a
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few UN Member States, it is difficult to see any real argument for
opposing obligations that aim to prevent and counter grand corruption. Reluctance to focus on the most serious forms of corruption has nothing to do with political ideology. It is about protecting
the self-interests of those in powerful positions.
If UNGASS agrees to concrete measures to prevent and combat grand corruption, as well as to study different mechanisms to
support national investigations and prosecutions, it could have a
positive impact on ending impunity for such crimes, thus strengthening democracy and ensuring sustainable development.
2. The United Nations Convention against Corruption and
Grand Corruption
It was a milestone in international anti-corruption efforts when the
international community agreed to UNCAC in 2003. The Convention is the only legally binding international anti-corruption treaty
with a global scope, and it has contributed to establishing robust
legislation and institutions to prevent and combat corruption in
numerous countries.
The Convention includes a catalogue of offences that all States
Parties are required to criminalize in their domestic legislation
(‘mandatory offences’, such as bribery of a public official and
embezzlement of public funds), and offences that Member States
are encouraged to criminalize (‘non-mandatory offences’, such as
trading in influence, abuse of function, illicit enrichment and private sector bribery). The relatively high number of non-mandatory
crimes is an obvious weakness of the Convention.
The Convention does not categorize different forms of corruption and covers all of its forms, from petty to grand. However, the
Convention does not contain any specific obligations related to
grand corruption. Analysing the implementation of the Convention 18 years after it entered into force, and taking into account the
numerous recent grand corruption scandals in countries that have
implemented UNCAC, it is clear that more specific obligations
related to grand corruption would be an important improvement.
The principles of transparency, accountability, integrity and
sound management of public affairs are integrated throughout the
UNCAC Preamble and its chapter on prevention. Unfortunately,
the Convention says little about the mechanisms needed to enforce
such principles.10 Without referring to it as such, the Convention
does nevertheless acknowledge grand corruption as a serious
problem in its preambular paragraph 3:
Concerned further about cases of corruption that involve vast
quantities of assets, which may constitute a substantial proportion of the resources of States, and that threaten the political
stability and sustainable development of those States.11
A study by the U4 Anti-Corruption Resource Centre, which
analyzes whether UNCAC can address grand corruption, concludes that “its limitations in addressing the political nature of corruption must be recognized” and that the Convention’s “provisions
on political corruption are weak”.12 It is clear that a more robust
international system of international obligations is needed in order
to assist States in preventing and combatting grand corruption.

3. Can ‘Grand Corruption’ Be Successfully Prosecuted at
the International Criminal Court as a Crime Against
Humanity?
Anti-corruption expert Martin Kenney has argued that an International Anti-Corruption Court is not necessary because grand
corruption can be prosecuted at the International Criminal Court
(‘ICC’) as a crime against humanity.13 While it is theoretically
possible to make the case that grand corruption fulfils the contextual requirements of Article 7(1) of the Rome Statute and can be
considered a crime against humanity under sub-paragraph (k),14 it
is highly unlikely that the ICC Prosecutor would pursue a grand
corruption case.
The phrase “[o]ther inhumane acts of a similar character intentionally causing great suffering” in article 7(1)(k) establishes that
an act needs to be comparable to acts mentioned in sub-paragraphs
from (a) to (j), which cover, for instance, murder, enslavement
and torture. A common aspect for all criminal acts in sub-paragraphs from (a) to (j) – except (h), persecution – is that they refer
to crimes that directly injure human beings physically, while the
crime of grand corruption is a financial crime that indirectly affects
large groups of people in ways that are not necessarily physical.
Therefore, it is questionable that grand corruption could be considered as an act “of a similar character”, unless it is part of a campaign of persecution against members of a group. It is also unclear
whether those committing grand corruption “intentionally” cause
great suffering, as the intention behind such crime is predominantly self-enrichment.
Furthermore, the travaux préparatoires show that financial
crimes were never seriously discussed during the negotiations of
the Rome Statute. The principle of legality, expressed in Article 22
(2) of the Rome Statute, stipulates that “in case of ambiguity, the
definition shall be interpreted in favour of the person being investigated”.15 Consequently, it is highly unlikely that grand corruption
cases would be considered admissible for prosecution at the ICC.16
For grand corruption to be considered as an international crime
under international criminal law, it would have to be defined properly through the negotiation of a new convention, or through an
amendment or an additional protocol to an existing convention.
4. Is the United Nations Ready to Take on Grand
Corruption?
During the negotiations of UNCAC, several delegations wanted to
include grand or political corruption, but finding consensus proved
to be difficult.17 At the final stage of the negotiations, leading judges and prosecutors from around the world, prominent public figures and non-governmental organisations expressed the need for
national and international measures to combat the devastating impact of high-level corruption and the impunity that facilitates it.18
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Unfortunately, neither grand or large-scale corruption nor political
corruption made it into the final text.
Without the possibility to prosecute grand corruption at the
ICC, and with UNCAC’s above-mentioned weakness, it is time
to explore possibilities to supplement and support states’ efforts
to prevent and combat grand corruption. And, while the topic is
still considered sensitive within the UN, numerous recent developments over the last few years have shifted the weight towards
establishing effective measures against grand corruption.
In recent years, investigative journalists have exposed grand
corruption at an unprecedented level. Starting with the 2016 investigation into the offshore finance industry that was published as
the ‘Panama Papers’, journalists have exposed numerous retired
and current prime ministers, presidents and other high-level public
officials with dubious accounts and connections to secrecy jurisdictions. In most cases, the origin of the undocumented assets of
these individuals in power cannot be explained by anything other
than (grand) corruption.
At the sixth Conference of the States Parties to UNCAC in
2015, the Government of Peru presented a Conference Room Paper that explained the difference between grand corruption (‘state
capture’) and petty corruption (day to day administrative corruption). The last paragraph conveys the following key message:
Grand corruption consists of offences mentioned in chapter
III of UNCAC involving high level officials and a significant
amount of money, leading to significant public damage or to the
infringement of fundamental rights of at least part of a State’s
population. […] The effective prevention and prosecution of
corruption in all its forms, such as grand corruption cases, must
be ensured by taking measures at national and international
levels and by enhancing international cooperation, in order to
avoid that this crime goes unpunished.19
Building on the Peruvian non-paper on grand corruption from
2015, Norway initiated another effort to complement UNCAC with
new commitments for states to prevent and combat grand corruption in 2017. A draft resolution titled “Preventing and Combatting
Large-Scale Corruption” was presented to the seventh Conference
of the States Parties by Chile, Norway and Peru in October 2017.
Following challenging negotiations, the UNCAC States Parties
finally reached consensus on 10 November 2017 on the first-ever
resolution focusing on corruption involving vast quantities of assets.20 Although weakened from its original version, the adoption
by consensus and co-sponsorship by 19 countries21 marked an important step forward in acknowledging the seriousness of grand
corruption. Through the resolution, the Conference
urged States parties to redouble ongoing efforts to prevent and
combat corruption in all its forms and regardless of scale […]
giving the necessary focus to, among others, acts of corruption
that involved vast quantities of assets […] and thereby contributing to the achievement of the Sustainable Development
Goals.22
Following the adoption of the resolution, the United Nations
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Office on Drugs and Crime (‘UNODC’) organized two international expert meetings to discuss, analyse and make recommendations for preventing and combatting corruption involving vast
quantities of assets. At the first Expert Meeting in Lima, the experts recognized corruption involving vast quantities of assets as a
threat to global peace and security, the enjoyment of human rights,
a liveable climate and biodiversity, and encouraged the development of innovative ways to adequately investigate, prosecute and
sanction individuals involved large-scale corruption.23 At the second Expert Meeting in Oslo, a comprehensive list of recommendations on preventing and combating such type of corruption was
adopted.24 The 64 recommendations cover a broad range of perspectives including, but not limited to, preventive measures, recommendations directed at enablers of grand corruption (lawyers,
corporate formation agents and banks), international co-operation,
protection of anti-corruption bodies along with whistle-blowers,
and recommendations on sanctions. The recommendations, which
the eight UNCAC Conference of States Parties took note of in
Resolution 8/12, form by far the most comprehensive and progressive document developed by international experts on the topic of
grand corruption.25
The General Assembly resolution that established the first ever
UNGASS against corruption was initiated by Peru and Colombia,
the same countries that have voiced support for studying the establishment of an International Anti-Corruption Court26 to support
States in tackling grand corruption.27 At the International Expert
Meeting on Corruption Involving Vast Quantities of Assets in June
2019, Colombia’s then Foreign Minister Carlos Holmes Trujillo
articulated that Colombia supported the establishment of an International Anti-Corruption Court based on the ICC’s principle of
complementarity (that allows prosecutions internationally only if
states are unable or unwilling). Colombia reiterated the message at
the eighth Conference of the States Parties to UNCAC in December 2019. It is to be expected that the sponsors of the special session of the General Assembly on corruption, Colombia and Peru,
with the support of other states, will work towards tangible results
in the area of grand corruption.
In February 2020, United States Congresswoman Jackie Speier and Congressman Jim McGovern introduced a House Resolution entitled “Opposing kleptocracy around the world and supporting efforts to develop an effective, independent International Anti-Corruption Court”.28 While a proposal before Congress does not
mean that the United States will put its weight behind the proposal, it indicates that ambitious initiatives to combat grand corruption are being considered in legislative bodies around the world.
5. How Can the Special Session Contribute to Combatting
Grand Corruption?
One top priority for the 2021 UN Special Session against corruption should be to recognize grand corruption as a serious global
challenge and potentially as an international crime. The Session
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could have a significant impact if it declared preventing and combatting grand corruption a priority for the coming years. Stating
clearly that it is unacceptable that state budgets are plundered
and end up in bank accounts in secrecy jurisdictions would itself send an important signal. Coming up with practical solutions
and obligations for states to comply with could potentially be a
game-changer.

sion will mandate the establishment of such a court, as this needs
extensive studies and involvement of international criminal law
experts in addition to anti-corruption experts. Taking into account
the need for international support to fight impunity for grand corruption, a potential middle ground could be to establish a working
group to study the issue and make recommendations for ways to
address it.

The high-level meeting provides an opportunity for a few
world leaders to take the lead against kleptocracy and grand corruption. The membership of the UN should come together and
state clearly that the international community will hold accountable those who use their positions to enrich themselves at the expense of the population they are supposed to serve.

Recommendations from such a working group could include
the establishment of an International Anti-Corruption Court
through an additional protocol to UNCAC or by extending the
jurisdiction of the ICC with an additional protocol to the Rome
Statute. Another alternative would be to study the possibility of establishing extraterritorial jurisdiction for grand corruption in line
with international law.

The “concise and action-oriented political declaration”29 expected to be adopted by the UN Member States will highlight international anti-corruption priorities for years to come. It is likely that such a declaration will be divided into different chapters,
similar to the document of the 2016 UN Special Session on the
world’s drug problem.30 One chapter of the political declaration of
the Session should be dedicated to grand corruption, as the Convention has not proved itself sufficiently efficient in tackling such
corruption. Other chapters could be organised around the second,
third, fourth and fifth chapters of UNCAC on preventive measures, criminalization and law enforcement, international co-operation, and asset recovery.
The political declaration should give an honest description of
‘grand corruption’, to spread awareness about what it actually constitutes, how it affects the masses and global prosperity, and that
it is a serious threat to the achievement of the 2030 Sustainable
Development Goals. It should also stress that impunity for grand
corruption cannot continue and that enforcement measures are
needed to support states in achieving justice.
The Presidents of Peru and Colombia – both countries with
a history of major internal corruption challenges – have emerged
as high-level advocates in the global fight against grand corruption. They introduced the resolution that established the Special
Session on corruption and jointly called on states to consider an
international anti-corruption mechanism.31 When countries that
have experienced challenges in taking on grand corruption at the
national level introduce an idea to establish an international body
to support states, it is only reasonable that such a proposal is thoroughly analysed and studied by UN Member States.
Although there are solid arguments in favour of moving towards defining grand corruption as an international crime and
establishing an international court to support prosecutions, as Colombia and Peru are calling for, such initiative also has its counter-arguments and opponents.32 It is unlikely that the Special Ses29
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A recent Transparency International blog post presents possible alternative solutions to address grand corruption when
countries themselves are unable or unwilling to pursue them. It
deserves careful study and consideration. The post presents possible solutions to address impunity, including regional anti-corruption courts, international or regional anti-corruption prosecutors
or enforcement agencies, international or regional investigative
agencies, ad hoc international anti-corruption courts, and ad hoc
international prosecutions or investigative functions.33
Concrete actions to prevent and combat grand corruption
should not only rely on future efforts of a potential working group.
International experts have already analysed the various drivers
and enablers of corruption that involves vast quantities of assets,
and made concrete recommendations to prevent and combat the
phenomenon.34 UN Member States could already at the 2021 UN
Special Session against corruption endorse the recommendations
issued in the Oslo Statement or use them as the basis for operational recommendations to prevent and combat grand corruption.
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