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FOREWORD BY THE SERIES EDITOR

The Nuremberg Academy Series was established in April 2017 by the In-
ternational Nuremberg Principles Academy, in co-operation with the Cen-
tre for International Law Research and Policy, to produce high-quality
open access publications on international law published by the Torkel
Opsahl Academic EPublisher (‘TOAEP’). I have the honour to serve as
the Series Editor.

The Series seeks to cover relevant and topical areas that are under-
researched or require renewed attention. The Series includes work that is
inter- or multi-disciplinary and brings together academics and practition-
ers focused on practical and innovative applications of international crim-
inal law. Grounded in the legacy of the Nuremberg Principles — the foun-
dation of contemporary international criminal law — it addresses persistent
and pressing legal issues and explores the twenty-first century challenges
encountered in combating impunity for core international crimes.

The first volume in the Series concerned the deterrent effect of in-
ternational criminal tribunals. This, the second book in the Series, has
emerged from a panel theme and workshop that took place during the
Nuremberg Forum, the major annual conference organised by the Interna-
tional Nuremberg Principles Academy, in 2015. It examined the universal-
ity of the Nuremberg Principles in a globalised world, concentrating in
particular on Islamic perspectives and interrogating the relevancy and
applicability of the Nuremberg Principles to notions of justice in the Mus-
lim world. Encouraged by robust debates on multiple themes, indicating a
need for further study, the International Nuremberg Principles Academy
convened a roundtable of leading experts in 2016, drawn from academia,
legal practice, non-governmental organisations, and international organi-
sations. Its brief was to deliberate theoretical and practical concerns relat-
ed to accountability for core international crimes arising from current
conflicts in the Muslim world, with the aim that the event would lead to a
significant volume.

The experts discussed questions of legitimacy and acceptance of in-
ternational criminal justice; the role of local and global institutions in-
tended to ascertain accountability for atrocity crimes; the inter-
relationship between Islamic law and international criminal law; and mor-



al, philosophical and political encounters relating to prosecution of these
core crimes. Their efforts provide fresh thinking on contemporary issues
in a way that is both insightful and practical, especially to gauge cross-
cultural consensus on tackling impunity for core international crimes.

It is with great satisfaction that this anthology is published in the
Series. The topic ‘Islam and International Criminal Law and Justice’ has
become a major concern in the past years among those committed to the
realisation of international justice following mass human rights violations.
The book contains valuable chapters by several leading experts. Given its
focus on the interplay of theory and practice, the book makes a contribu-
tion by assembling a wealth of views and arguments and by opening ave-
nues for constructive dialogue and sustained engagement with different
legal traditions. It is hoped that, as an open access publication, this vol-
ume will be widely read by scholars, students and practitioners in the
coming years, in particular in the Muslim world.

The International Nuremberg Principles Academy takes this oppor-
tunity to thank the editor, the contributors and TOAEP for their co-
operation.

Dr. Viviane Dittrich

Nuremberg Academy Series Editor
Deputy Director, International Nuremberg Principles Academy



EDITOR’S PREFACE

Thanks first go to the International Nuremberg Principles Academy for
advancing this book project. As the project convener, | would like to
thank both the former and current directors of the Nuremberg Academy,
Bernd Borchardt and Klaus Rackwitz, for giving considerable support.
Additionally, my thanks go to the Advisory Council of the Nuremberg
Academy for backing this project. | would like to express my gratitude to
Dr. Godfrey Musila, former Research Director of the Nuremberg Acade-
my, who was in charge of organising the panel discussion focusing on the
universality of the Nuremberg Principles in the Islamic world as a topic
during the 2015 Nuremberg Forum. | must thank Dr. Viviane Dittrich,
Salim Amin, Jolana Makraiova and Eduardo Toledo at the Nuremberg
Academy for their comments and suggestions. Many thanks also to the
Torkel Opsahl Academic EPublisher (“TOAEP’) for their work.

TOAEP has adopted the Transliteration System approved at the 10"
International Congress of Orientalists held in Geneva in 1894, and that
has been implemented for Arabic terms in this book (except for a few
terms like ‘Islam’ or ‘Islamic’ which have a universally recognised
spelling in English). The publisher also prefers Professor Arthur John Ar-
berry’s classic translation of the Qur'an, The Koran Interpreted, first pub-
lished in 1955. It has been used throughout the text except in Chapter 6
and for 2:190 in Chapter 4. Thanks go to Judge Adel Maged, Moojan
Momen, Fathi M. Abdel Raouf Ahmed and Fadi Khalil for advice on the
Glossary and the transliteration. Sincere thanks also go to TOAEP Editor
Manek Minhas for her copy-editing of the volume and Vincent LEE for
his editorial assistance.

Furthermore, | also thank the external reviewers, especially Dr. Sai-
ra Orakzai for her mapping report and her work on the Glossary. | also
extend my deep gratitude to Professor Shaheen Sardar Ali and Professor
Mathias Rohe supporting this project as editorial advisors.

While not all of the participants at the conference from which this
book has emerged have been able to contribute, | would like to also men-
tion the invaluable conference debates that helped to structure this volume
and thank all participants.



Finally, | take this opportunity to show appreciation to the authors
of this volume for their dedication, time and patience.

Tallyn Gray

Postdoctoral Fellow, University of Westminster
and Universidade de Sdo Paulo Faculty of Law



GLOSSARY

‘abd

‘adl
‘amdan
‘amm

‘ilm

‘ilm al-figh

‘ulama’

(urf

al-dararu yuzal

ahl al-Sunnah wa’l-jama ‘ah

al- ‘ada muhakkamah

al-adillah al-kulliyah

al-as! fi'l-ashyah al-ibdhah

al-bayyinah ‘ald al-mudda ‘i wa
al-yamin ‘alda man ankar

al-maslafah

al-mashaqqatu tajlib al-taysir

a slave or servant
justice

intentionally

general

science

science of jurisprudence
jurists, scholars

customs or recurring practices ac-
ceptable to people of sound nature

hardship/harm must be removed

those who adhere to the Sunnah
traditions and unite in following it,
generally the Sunnis (vis-a-vis
Shi’ah)

cultural usage shall have the weight
of law

the overall evidence, referring in
Islamic Shari ‘ah to the cherished
source of Islamic Shari ‘ah that leads
to respected rulings and opinions

permissibility is the original norm

the burden of proof is on the claim-
ant and the oath is on the one who
denies

the interest

hardship begets ease



al-mosalahah

al-qawad ‘id al-fighiyyah

al-gawa ‘id al-fighiyyah al-
asliyah

al-gawa ‘id al-fighiyyah al-
kuliyah

al-gawa ‘id al-usaliyyah

al-umdr bi-magésidha

al-yaqin la yazalu bi’l-shak
aman
amr

amr bi al-ma rif wa nahy ‘an
al-munkar

asbab al-nuzul

ayat

a ‘zam ‘inda Allahi ‘azza wa-
jalla jurman

az-zulm wa-’I- ‘udwan

baghi

bayyinah
birr
bughah

caliph
dar al-harb

Vi

well-being, conciliation, settlement,
peace

legal maxims
original legal maxims

overall legal maxims

fundamental rules on legal/doctrinal
methodology

acts are judged by their objectives
and purposes

certainty is not overruled by doubt
tranquility, peacefulness, relief
matter

commanding virtue and prevention
of vice

circumstances of revelation
verses of the Qur’an

the greatest offences as regarded by
God

injustice and aggression

transgression or rebellion against the
legitimate leader through the use of
force

physical and logical evidence
probity, righteousness, good acts

armed rebels/transgressors against
the legitimate leader

ruler of the Muslim nation in medie-
val Islam

jurisdictions at war with the Muslim
nation



dar al-Islam

diyah

diyat

fa-’innahu ‘udwan
faniyan

faqih al-usul

fasad
fasad fi al-"ard

fatwa
figh
fitnah

fugahah al-usul

furs

hadd

hadith
hajj
Hanafi

Hanbali
haqiqi

haram
hirdbah

jurisdictions under the rule of the
Muslim nation

blood money

blood money (plural of diyah)
then it is an aggression/enmity
frail, mortal

jurist specialised in principles of
jurisprudence

corruption, mischief

corruption/mischief in the earth,
public corruption/mischief

expert legal opinion
jurisprudence
temptation, public uncertainty

jurists specialised in principles of
jurisprudence (plural of fagih al-
usul)

details of jurisprudence
punishment prescribed in the
Qur’an

prophetic tradition/narration

pilgrimage to Mecca

a Sunni school of Islamic law named

after Abl Hanifa An-Nu’man Ibn
Thabit

a Sunni school of Islamic law named

after Ahmad Ibn Hanbal

real, true
forbidden/prohibited by Islam
highway robbery/banditry



hudud
Hijrah
i‘rad
ijma“

ijtinad

ikréh

innama al-a ‘mal bil-niyyat

ismat al-anbiya

Isma ili

isnad

istizsan

istishab

jahiliyyah

Jjawami ‘ al-kalim
jihad

jizyah

viii

punishments prescribed in the
Qur’an (plural of hadd)

the journey of the Prophet from
Mecca to Medina

turning away
consensus of opinion

individual/independent legal
reasoning

duress, coercion

acts are valued in accordance with
their underlying intentions

prophetic infallibility

a branch/sect of the Shi’ak denomi-
nation of Islam

first part of a hadith, in which the
chain of transmission of the Aadith
is given

juristic preference, application of
discretion in Islamic law, literally
meaning “that which is good or
agreeable for all”

presumption of continuity

pre-Islamic period, often has the
connotation that this was a historical
era before Islam where aberrance
and perversity were predominant in
the Arab Peninsula

conciseness of the Prophet’s adith

any form of struggle in the way of
God, particularly just war

tax paid by non-Muslims (vis-a-vis
zakah paid by Muslims)



kafir
kafalah
kuffar
khas

Khawarij

la darar wa-la dirar

la yalhaquhum al-ghawth
la yujhaz ‘ala jarihihum

la yutba * mudbiruhum

laysa naskhan bal huwa min
gism al-mansi

Maliki

ma ‘ruf
madhahib
madhhab
mafsadah
majazi
man’ah

magasid

magasad

unbeliever, infidel

akin to foster-care

unbelievers, infidels (plural of k&fir)
specific

an Islamic sect that left the main-
stream of Islam, often referred to as
those who rebelled against Imam Ali
Ibn Abi-Taleb, the Fourth Rashid
Caliph

injury/harm shall not be inflicted or
reciprocated

helpless and cannot be rescued
their injured may not be killed

not to be followed from their rear
(for Kkilling or injuring)

there is no abrogation, but rather, it
is part of forgetting

a Sunni school of law named after
Malik 1bn Anas

that which is good

schools of thought in Islamic juris-
prudence (plural of madhhab)

school of thought in Islamic juris-
prudence

a cause of fasad
metaphorical
resistance, force

purposes, objectives (plural of
magasad)

purpose, objectives



maqasid al-Shari ‘ah

magsud
masadir

maslakah mursalah

matn

mu ‘adhadah
mu ‘adhadat
mu ‘tadilun

mu#aribin

mughalabah
mujtahid
munazarah
mugbilun
murtaddin
mushrikin
nass

naskh

gadi
ganun
qadhf

qawd ‘id
qira’dat
gisas

X

objective and purpose of Islamic
Shari ‘ah

specific purpose, intention
sources

unrestricted considerations of public
interest (considered a source of Sha-
ri‘ah in cases where no special pro-
vision is made in the Qur ’an and/or
Sunnah)

body, text

treaty

treaties (plural of mu ‘ahadah)
moderate (Muslims)

highway robbers, or literally “those
who fight”

combat, verbal quarrel, forcefully
independent reasoner/jurist
debate

attackers

apostates

polytheists

text, provision

abrogation/repeal of a provision
judge

law

slander, defamation, groundless
accusation of fornication/adultery

rules
readings
retribution



qital
qiyas
Qur’an

quta ‘ut-rarig

ra’y
Rabb
riddah
sabr
safh
sahabah
salam
sarigah
Shdfi i

sharb al-khamr
Shari ‘ah

shawkah
Shi’i

shibh ‘amd
shubhah
sirah

siyasah

siyasah al-Shari‘ah

siyar

fighting
analogy
the book of God

highway robbery, banditry, brigand-
age

opinion

Lord

apostasy

forbearance, patience

pardon

companions of the Prophet
peace and submission to God
theft

a Sunni school of Islamic law named
after Al-Shafi‘i

drinking alcohol

the path or way, referring to a body
of Islamic religious law

might, power

followers of the Shi’ah denomina-
tion of Islam

quasi-intentional

doubt

biography of an exemplary person
political expediency/politics

governance exercised in accordance
with Shari ‘ah

an early system of Islamic interna-
tional law



sUrah
Sunnah

Sunni

ta ‘awwun

ta ‘awwun ala al-birr wa-al-
taqwa

ta ‘zir
raghat
Takfir

taglid

tawhid

ta’wil

Twelvers (or al-
Ithnd ‘ashariyyah)
ummah

umar

Usal

asal al-figh

wahy
Wahh@bi

wa-la ta ‘tadl
wagqf

yufarraqu bayn al- ‘ilmi bayna-

hu idhé thabata yaginan

Xii

chapter of the Qur ’an

prophetic tradition, the sayings and
practices of the Prophet Muhammad

follower of the Sunni denomination
of Islam

co-operation

co-operation for goodness and right-
eousness

discretionary punishment
idol/false god/evil

excommunication/accusation of
unbelief in Islam

imitation
unity of God
speculative interpretation

a branch/sect of the Shi’ak denomi-
nation of Islam

community/nation of Muslims
matters (plural of amr)
fundamental guiding principles

fundamental guiding principles of
Islamic jurisprudence

revelation

follower of the Wahhabi denomina-
tion of Islam

do not commit aggression
religious endowment

knowledge that is based on mere
probability is to be differentiated
from knowledge that is based on
certainty



yuhéariban

zahir

zann
zakéh

Zaydi

zind’

zulm

literally, those who fight or make
war (upon God and His Messenger)

manifest

opinion (as opposed to fact), uncer-
tainty

religious taxes/alms

a branch/sect of the Shi’as denomi-
nation of Islam, law named after
Zayd ibn ‘Ali

sexual relations outside marriage

injustice

Xiii
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Introduction
Tallyn Gray*

1.1. Origins and Purpose of this Book

The international community is witness to massive violations of human
rights throughout the world, potentially amounting to international crimes.
This book focuses its attention on the Muslim world. All those involved in
the book’s development have been cognisant of the times during which
this collection of essays is being published. The situations in Syria, Iraq,
Nigeria, Libya, Lebanon, Afghanistan, the allegations of genocide against
the Rohingya Muslims in Myanmar, and the atrocities committed by the
so-called ‘Islamic State’ of Iraq and Syria (‘ISIS’), to name some serious
examples, present the institutions and practitioners of international crimi-
nal law with a complex set of potential cases and challenges for future
undertakings in tackling impunity and upholding the rule of international
criminal law.

These challenges are compounded by the problem that some of these
countries — for example, Syria, Irag, and Myanmar — are not States Parties
to the Statute of the International Criminal Court (‘ICC Statute’).! It is in
that knowledge that this book has been conceived, aware that today’s crisis
is tomorrow’s reckoning. International criminal law has already been a
significant tool for bringing a measure of justice to some Muslim minority
groups, who have been targets of genocide and/or mass murder. For exam-
ple, the International Criminal Tribunal for the former Yugoslavia (‘ICTY”)
and the on-going trials at the Extraordinary Chambers in the Courts of

* Dr. Tallyn Gray is a post-doctoral fellow at the Faculty of Law, University of S&o Paulo,
Brazil, and a Fellow at the Westminster Law and Theory Centre, University of Westminster,
United Kingdom. He is a specialist on transitional justice, international criminal law, geno-
cide studies, legal anthropology, and Buddhist and Islamic studies in the Asia-Pacific re-
gion.

Julian D. Veintmilla, “Islamic Law and War Crimes Trials: The Possibility and Challenges
of a War Crimes Tribunal against the Assad Regime and ISIL”, in Cornell International
Law Journal, 2016, vol. 49, no. 2, p. 512.
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Cambodia (‘ECCC’) demonstrate that international criminal law has of-
fered a conduit to access justice for Muslim peoples, in these cases Muslim
Bosniaks and the Cham respectively. Hence, mindful of the alleged and
proven core crimes committed within and towards the global community
of Muslims (the ummah), an exploration of the role of international crimi-
nal law in tackling such crimes in the Islamic world is a theme that de-
mands attention.

In undertaking this theme, important considerations emerge: the
chief consideration, perhaps, is that Islamic law is employed to varying
levels and degrees in many majority Muslim countries. Islamic law is not a
single, uniform body of law but is divergent, complex and nuanced with
different groupings, theories and practices.’

However, regardless of how Islamic law is employed, it is neverthe-
less one of the world’s most utilised ‘legal families’, central to the lives,
laws and ethical structures of huge populations who have experienced
mass violence and atrocity. Thus, when discussing international criminal
law in relation to the ummah, the question of the legitimacy and ac-
ceptance of international criminal law in these settings, as well as the apt-
ness and role of local institutions potentially mandated to ascertain ac-
countability and deliver justice after atrocities, becomes evident. Addition-
ally, when discussing accountability for international crimes in the Islamic
world, a wider set of moral, philosophical, and political dimensions
emerge. Key to these is the relationship between the idea of justice and the
practice of law across cultural and legal plurality.

This book has its origins in an international expert conference and
ensuing project organised and supported by the International Nuremberg
Principles Academy (‘Nuremberg Academy’). The Nuremberg Academy is
an institution uniquely positioned to facilitate addressing these themes. As
a foundation dedicated to the fight against impunity for universally recog-
nised core international crimes (genocide, crimes against humanity, war
crimes, and the crime of aggression), the Nuremberg Academy is at the
forefront of tackling major debates, questions and challenges emergent

2 Transliteration of Arabic terms throughout this volume follows the system approved at the
10™ International Congress of Orientalists held in Geneva in 1894.

8 Werner Menski, Comparative Law in a Global Context: The Legal Systems of Asia and
Africa, 2nd ed., Cambridge University Press, Cambridge, 2006, pp. 20-21.
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from the pursuit of sustainable peace through justice and the promotion of
international criminal justice and human rights.

The focus of the Nuremberg Academy’s Annual Forum in 2015 was
‘The Nuremberg Principles 70 Years Later: Contemporary Challenges’. At
this forum, both a panel and a workshop addressed the topic of ‘Univer-
sality of the Nuremberg Principles from an Islamic Perspective’. The de-
bates and discussion at these events raised important issues, which the
participants and the Nuremberg Academy opted to explore further in a
dedicated project on the subject of ‘International Criminal Law and Justice
and Islam’.

In October 2016, the Nuremberg Academy convened an expert
roundtable on ‘Islam and International Criminal Justice’. This roundtable
brought together ground-breaking scholars and practitioners to deliberate
the theoretical and practical concerns related to accountability for core
international crimes arising from conflicts in the Muslim world. The prin-
cipal aim and accomplishment of this expert meeting was to bring together
the leading authors who have published on and worked within the field of
Islam and international criminal law, and indeed have been engaging each
another’s work for years, but had never previously been gathered together
in one place or appeared together in the same publication. As such, this
gathering was not to dictate the terms of their research, but rather to pro-
vide a space and a broad thematic focus for them to discuss their long-
established knowledge of the topic from the wide range of traditions and
experience from which they originate.

The Nuremberg Academy asked these experts to contemplate in their
presentations and contributions certain key questions, including but not
limited to the following: What are the sources of Islamic law that deal with
issues around war crimes, crimes against humanity, and genocide? Can
Islamic jurisprudence and international criminal law communicate in terms
of common goals? What is the impact of the plurality of the Islamic legal
traditions on Muslim state practice and international criminal law and what
are the implications in terms of authority and legitimacy? Is international
criminal law truly universal or so rooted in Eurocentrism that claims to
universality are unsustainable? What does it mean for the legitimacy of
international trials against Muslims? What possibilities and challenges
would prosecution of atrocities in recent conflicts in the Islamic world
present in the theory and practice of Islamic law and international criminal
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law? What can be done to increase the number of Muslim States Parties to
the ICC Statute?

Several key points emerged from the final discussion of the partici-
pants at the roundtable, which feed into the development of this volume. In
particular, two powerful and inter-related myths need to be addressed.
Firstly, within the Muslim world, the idea that international criminal law is
a ‘Western’ concept — that is, something imposed on Islamic societies by
Western interests, rather than a system that complements, enhances, and
works in tandem with the ethical traditions of Islamic jurisprudence and
philosophy. International criminal law is a body of developing law in
which the Muslim world can confidently claim ownership and stakeholder
involvement, as much as any other culture and legal tradition. In order to
address this, a vital and appropriate response should emanate from Islamic
scholars. In this regard, figh (Islamic jurisprudence) needs to be robustly
articulated, demonstrating how international criminal law norms and figh
synergise. Simultaneously, figh can, and should, be observed within inter-
national criminal law as one of the great and important legal traditions.

The second myth, emergent from International Relations theory,* is
that of a ‘clash of civilisations’, that is, the idea that Islamic civilisation is
inherently incompatible with the concepts of democracy, human rights and,
it may be argued by extension, international criminal law. The workshop
participants and those who have contributed to this collection reject this
premise entirely. Instead, they clearly emphasise the common ground be-
tween civilisations, philosophies and legal traditions, and demonstrate the
Islamic civilisational synergy with the universalism and legality of interna-
tional criminal law, which transpires through a process of intercultural
dialogue.

The roundtable participants agreed that this was not only a pressing
topic, but that the research presentations of the roundtable participants
dovetailed well and that a wider audience would benefit from the publica-
tion of a serious expert-authored volume on the topic of Islam and interna-
tional criminal law. The result is the present book.

4 Most notably advanced by Samuel P. Huntington, The Clash of Civilizations and the Re-
making of World Order, Simon & Schuster, New York, 1996.

Nuremberg Academy Series No. 2 (2018) — page 4



1. Introduction

1.2. Situating this Book

The chapters explore how the Islamic legal family finds common ground
with international criminal law, and vice versa, in tackling the core crimes.
The interplay of theory and practice is a central focus. While all the au-
thors are legal scholars or practitioners, they are also alert to developments
in critical legal studies and to the significance of the interdisciplinary turn
in the social sciences. Hence, this collection is not uncritical of either in-
ternational criminal law or Islamic law in theory and practice. The book
affirms a mutual spirit within international criminal law and Islamic legal
principles; but it does not shy away from the problems of either. This book
is not an exercise to change or challenge the core principles of internation-
al criminal law, but an endeavour to clarify a holistic and accepted under-
standing of international criminal law’s core principles across cultural dif-
ference and discourses. The chapters present a way to think about law in
the context of a globalised world.

Taking a cue from Werner Menski, these chapters are produced in a
spirit of awareness that universalised outlooks of modern international
criminal law institutions, jurisprudence and the concept of justice itself
need to be cognisant of positivistic and Eurocentric preconceptions that
potentially inhibit the acceptance of international criminal law in the um-
mah, and therefore its ability to deal with the troubles of a pluralistic
world.® Similarly, within the Islamic tradition, there is some necessity for
self-reflection on legal responses to human rights violations and on the
place of Islamic law in the context of increasingly internationalised consol-
idation around globalising norms. The prolific and widely cited Islamic
legal scholar Abdullahi Ahmed An-Na’im made this point in the mid-
1980s, arguing that modern Muslims should endeavour towards reform in
order to “reconcile the Shari‘ah with present day human rights require-
ments and expectations”;® he noted that “early [Muslim] jurists [...] did an
excellent job and succeeded in serving the needs and aspirations of their
community for centuries”, but that “by the same token [...] it should be
open to modern Muslim jurists to state and interpret the law for their own

5 Menski, 2006, p. 613, see supra note 3.

6 Abdullahi Ahmed An-Na’im, “A Modern Approach to Human Rights in Islam: Founda-
tions and Implications for Africa”, in Claude E. Welch and Ronald I. Metzler (eds.), Hu-
man Rights and Development in Africa, State University of New York Press, Albany, 1984,
pp. 76-77.
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contemporaries even if such a statement and interpretation were to be in

some respects different from the inherited wisdom”.’

Perhaps the most important foundational work on Islam and interna-
tional criminal law is that of the late M. Cherif Bassiouni; his The Shari‘a
and Islamic Criminal Justice in Time of War and Peace® is the established
introduction to Islamic criminal legal concepts and their compatibility with
modern international criminal law and international humanitarian law.®
Bassiouni differentiates modern Muslim jurists into three archetypes: ‘tra-
ditionalist-fundamentalists’ are literalists who apply the letter of the
Qur’an and seek “to apply the solutions of earlier times to complex con-
temporary problems”;'° then there are ‘traditionalist-reformists’ who seek
out Qur’anic-based solutions to modern problems, often requiring that
non-scriptural knowledge also be used to an extent in devising solutions
for appropriate modern application; finally, ‘progressives’*! make innova-
tive interpretations that do not require a link to past practice and
knowledge.'? These are useful categories to bear in mind whilst reading
these chapters — not in order that the reader should classify the authors into
these groups, but to create a framework within which to think about some
of the examples and case studies that the authors discuss. Bassiouni further
contends that the practices of extremist movements such as Al-Qaeda
transgress not only international criminal law, but indeed Islamic law it-
self.® The iteration and reiteration of this point is especially important in
undermining the validity of claims made by ISIS today. Ahmed Al-
Dawoody’s chapter on non-international armed conflicts also explores this
question.

Farhad Malekian is another significant author on the topic of Islamic

international criminal law and justice. Malekian has authored multiple
volumes, chapters and articles, which contextualise this book. Indeed, Ma-

7 Abdullahi Ahmed An-Na’im, as quoted from Mashood A. Baderin (ed.), Islam and Human
Rights: Selected Essays of Abdullahi An-Na 'im, Routledge, 2017, pp. 27-29.

8 M. Cherif Bassiouni, The Shari ‘a and Islamic Criminal Justice in Time of War and Peace,
Cambridge University Press, Cambridge, 2013.

% lbid., pp. 16-17.
10 bid., p. 72.
1 Ibid., p. 73.
2 |bid., pp. 71-84.
13 Ipid., p. 200.
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lekian’s contribution to one of the Nuremberg Academy’s previous edited
volumes, The Nuremberg Principles in Non-western Societies: A Reflec-
tion on their Universality, Legitimacy and Application, concluded that
there was direct synergy between the Nuremberg Principles and the core
principles of Islamic law. He explained:**

[T]here is significant homogeneity between the Nuremberg

Principles and Islamic international criminal law [...] A com-

parative approach to the jurisprudence of Nuremberg- Islamic

principles demands that we urgently need to strengthen inter-

national criminal jurisdiction regarding the enforcement of

laws criminalizing war crimes, crimes against humanity, ag-

gression, genocide, torture, discrimination, humiliation, un-

lawful imprisonment, and rape in peace or in war. The rele-

vant principles of both systems regarding these crimes apply

to all nations through their establishment as jus cogens norms

[...] Any realistic international lawyer cannot deny the pres-

ence of human rights law in the inner structure of both legal

systems.

In his seminal comparative analysis titled Principles of Islamic In-
ternational Criminal Law: A Comparative Search, Malekian provides a
complex and detailed comparative study of the substance of ‘Islamic inter-
national criminal law’, a system emergent from siyar (“the early system of
Islamic international law governing the conduct of sovereigns™*®) and the
modern system of international criminal law, to explain overlap and diver-
gence. Malekian demonstrates that the differences between the two sys-
tems are not over core principles, but “ideological, political, procedural
and more importantly, the consequence of specific misinterpretations of
both legal systems”.!® Malekian’s latest work calls directly for an ‘Islamic
international criminal court’ when appropriate (for example in response to
ISIS crimes). By this, he does not mean that there should be a new court
but rather “a court that maintains and acts under the same ICC principles”,

14 Farhad Malekian, “Comparative Substantive International Criminal Justice”, in Ronald

Slye (ed.), The Nuremberg Principles in Non-Western Societies: A Reflection on their Uni-
versality, Legitimacy and Application, International Nuremberg Principles Academy, Nu-
remberg, 2016, pp. 47-49.

15 Farhad Malekian, Principles of Islamic International Criminal Law A Comparative
Search, 2nd ed., Brill, Leiden, 2011, p. 5.

16 Ibid., p. xxiv.
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which would work inclusive of Islamic ethics and staffed by jurists knowl-
edgeable of Islamic law, effectively establishing its own “ad hoc legal per-

sonality”.’

Whether or not one agrees with their views, the work of Bassiouni
and Malekian demonstrates how creative scholarly thinking can provide
real options and ways to think about innovative approaches to legal plural-
ism. They show that legal scholarship across ‘legal families’ can be a ‘two-
way street’, by which both traditions can be enriched.

This collection is unique, benefiting from the contributions of lead-
ing academic experts, in its scope, breadth and focus on the interplay of
theory and practice. One of the book’s most significant values is that it
brings together field-leading experts for the first time in a single volume,
one exclusively dedicated to the topic of Islam and international criminal
law and international criminal justice. The focus on Islam and international
criminal law and justice makes this collection especially significant in that,
while there has been considerable work around Islam and international
law,'8 and Islam and human rights,*® work on Islam and international crim-
inal law beyond the works of Bassiouni and Malekian has been considera-
bly developed and advanced by the authors here. The authors represented
in this volume have extensively written on Islamic law and on international
criminal law and made substantial contributions to and linkages within the
field. For example, Onder Bakircioglu’s work on Islam and warfare,?
Mashood A. Baderin’s works on the compatibility of international human
rights and Islamic law,?* Asma Afsaruddin’s exploration of the historical,

17 Farhad Malekian, Corpus Juris of Islamic International Criminal Justice, Cambridge
Scholars Publishing, Cambridge, 2017, p. xx.

18 Marie-Luisa Frick and Andreas T. Miiller (eds.), Islam and International Law, Brill, Lei-
den, 2013.

19 For example, Mohammad Hashim Kamali, Freedom, Equality and Justice in Islam, Islam-
ic Texts Society, Cambridge 2002; Abdullahi Ahmed An-Na’im, Toward an Islamic
Reformation: Civil Liberties, Human Rights, and International Law, Syracuse University
Press, 1996; Abdulaziz A. Sachedina, Islam and the Challenge of Human Rights, Oxford
University Press, Oxford, 2014.

20 Onder Bakircioglu, Islam and Warfare: Context and Compatibility with International Law,
Routledge, New York, 2014.

2L Mashood A. Baderin, International Human Rights and Islamic Law, Oxford University
Press, Oxford, 2005.
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legal and socio-political concept of jihad,?? Shaheen Sardar Ali’s examina-
tion of the varied interpretations of Islamic law in the modern world and its
influences on daily life,” Mohamed Elewa Badar’s substantial contribu-
tions on international criminal law and his upcoming work on the chal-
lenges Islamist groups present to both Islamic law and international crimi-
nal law — these are the foundations on which the authors helped to create
this volume.?*

Abdelrahman Afifi, Ahmed Al-Dawoody and Siraj Khan bring a
practitioner’s perspective from their legal careers in international criminal
law, making this volume not simply a scholarly tome, but a work rooted in
legal practice, drawing on the experience and wisdom of those at the fore-
front of international criminal law practice.

1.3. Structure of this Book

This book consists of nine chapters, including the present introduction. The
chapters move in a logical sequence, from dealing with core issues of Is-
lamic law, and the challenges the Islamic legal system faces in the context
of developments in contemporary international criminal law, to exploring
parallels in both classical and modern Islamic legal writings on justifica-
tion of war and conduct in war, and the development of jus in bello and jus
ad bellum in the twentieth and twenty-first centuries. The final chapters
deal with Islamic law in relation to the development of international crimi-
nal law in the post-Nuremberg trials era — in particular the Rome Statute —
and its interactions with the International Criminal Court (‘ICC”).

22 Asma Afsaruddin, Striving in the Path of God: Jihad and Martyrdom in Islamic Thought,
Oxford University Press, New York, 2013.

2 Shaheen Sardar Ali, Modern Challenges to Islamic Law, Cambridge University Press,
Cambridge, 2016.

24 Mohamed Elewa Badar, The Concept of Mens Rea in International Criminal Law: The
Case for a Unified Approach, Hart Publishing, Portland, 2013; Mohamed Elewa Badar,
“The Self-Declared Islamic State and Ius ad Bellum under Islamic International Law”, in
Asian Yearbook of Human Rights and Humanitarian Law, 2017, vol. 1, pp. 35-75; Mo-
hamed Elewa Badar, EISayed Amin and Noelle Higgins, “The International Criminal
Court and the Nigerian Crisis: An Inquiry into the Boko Haram Ideology and Practices
from an Islamic Law Perspective”, in International Human Rights Law Review, vol. 3,
2014, pp. 29-60; Mohamed Elewa Badar, “The Road to Genocide: The Propaganda Ma-
chine of the Self-declared Islamic State (IS)”, in International Criminal Law Review, 2016,
vol. 16, no. 3, pp. 361-411.
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In Chapter 2, Onder Bakircioglu begins the sequence by examining
the main sources of Muslim law, and establishes a basis for readers from
which subsequent analysis of Islamic principles and modern international
criminal justice can proceed. His chapter sets the tone for the volume, ad-
vocating the need to “re-open the door for critical thinking” by historical
and contextual re-reading of the main sources of Islamic law and highlight-
ing how reformist-minded thinkers are tackling difficult themes such as
science vis-a-vis religion, secularism, rule of law, religious freedoms, hu-
man rights, and Islamic use of force. Bakircioglu concludes that new
modes of critical thinking have the potential to undo the perception that
Islam is inherently war-like and obscurantist.

In Chapter 3, Mashood A. Baderin analyses the relationship between
Islamic socio-legal norms and international criminal justice. Baderin criti-
cally engages with the concept of international criminal justice and how to
enhance its acceptance and effectiveness in the Muslim world, highlighting
the role of Islamic socio-legal norms in that regard. He notes that conflicts
in different parts of the Muslim world such as Iraq, Libya, Syria and Yem-
en, in which serious atrocities have been committed by both state and non-
state actors, beg the question of what role Islamic socio-legal norms can
play in ensuring the effective realisation of the objectives of international
criminal justice. Baderin proposes that, with reference to the Muslim world,
Islamic social-legal norms have positive potential that can and should be
explored to deepen the universality and effectiveness of international crim-
inal justice in today’s world. The chapter disagrees with the view that Is-
lamic law is irreconcilable with modern international law and international
criminal justice. However, it goes beyond comparative narratives and ar-
gues the need for a contextual approach for a better appreciation of how
the two systems can support one another to fulfil the shared objective of a
more humane world. Baderin proposes a holistic perspective of interna-
tional criminal justice, a perspective that encompasses social justice and
addresses the social and moral conscience of humanity to abhor the com-
mission of heinous atrocities in the first place. He argues that international
criminal justice should not be restricted to secular legalistic worldviews,
but should also be examined within the context of religious and cultural
beliefs; he notes that people who commit heinous international crimes
often act on certain distorted beliefs and cultural understandings that need
to be challenged, by reference to alternative superior internal evidence, in
order to morally win minds from committing those atrocities in the first
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place. The chapter proposes a combined application of the concept of ‘ob-
ject and purpose’ under international law and the similar concept of
magqasid under Islamic law, rationalising the relationship between the two
systems. Pursuant to the proposed object and purpose approach, the chap-
ter then presents an analysis that encompasses the social, moral, political
and legal dimensions of international criminal justice in relation to Islamic
socio-legal norms based on the magdsid principle in order to promote the
appreciation and effectiveness of international criminal justice in the Mus-
lim world.

In Chapter 4, Asma Afsaruddin discusses Islamic law of war in rela-
tion to both jus ad bellum and jus in bello. Starting from a historical per-
spective, Afsaruddin discusses how early Muslim jurists maintained that
the Qur’anic text 2:190 unambiguously forbade the initiation of military
hostilities, stating that military activity could be launched defensively, not
pre-emptively. It was the concessions made by classical Muslim jurists
close to imperial power structures that diluted the Qur 'an’s absolute prohi-
bition on initiating military aggression by articulating the principle of of-
fensive jihdd. Going back to the earliest sources, Afsaruddin argues that it
is possible to highlight adherence to the Qur’anic principle of non-
aggression and trace the emergence of the legal principle of non-combatant
immunity during the course of war. Afsaruddin argues that reclamation of
this earlier strand of juridical thinking should spur contemporary Muslim
jurists to re-evaluate the classical juridical views on the parameters of
combative jihad. Modern Muslim jurists increasingly invoke the Qur’an’s
pronouncements on military ethics to question some of the legal provisions
that developed concerning warfare after the first century of Islam. By do-
ing this, a larger area of commonality with contemporary international law
on the conduct of war becomes apparent. Significantly, Afsaruddin further
notes the continuity between classical and modern jurists on the insistence
that civilian life be protected during warfare, categorically placing mass
killings and genocide beyond the moral limits of Islamic law. This position
establishes a synergy with modern international criminal law and interna-
tional humanitarian law jus in bello principles.

In Chapter 5, Abdelrahman Afifi begins by discussing jus in bello
specifically; he highlights parallels between international law and Islamic
law. Afifi concludes that Islamic law is not in contradiction with interna-
tional law, and that Islamic law could and should become an essential and
effective factor in ensuring the universality of international humanitarian
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law and international criminal law. Investigating this from the perspective
of siyasah al-Shari ‘ah (Shari‘ah-oriented policy) and maqgéasid al-Shari ‘ah
(objectives of Shari‘ah), Afifi’s study demonstrates the considerable op-
portunities for adaptation, harmonisation, and integration of international
law into Islamic law. Indeed, Afifi argues that Islamic law could easily be
read in perfect harmony with international criminal law and that the intel-
lectual tradition of Islam actively encourages legal research and adaptation
to geographic and temporal contexts. However, Afifi further argues that
political and religious leadership in parts of the Muslim world impede the
intellectual dynamism that would allow for such harmonisation; in particu-
lar, he identifies in some societies an over-attachment to the concept of
imitation, taglid, which leads to intellectual stasis.

In Chapter 6, Ahmed Al-Dawoody examines the currently under-
studied topic of non-international armed conflicts under Islamic law. While
classical Islamic law books did not categorise international versus non-
international armed conflicts, international armed conflicts were treated
under the headings of al-jihad or al-siyar. Due to historical precedents
during the first four decades of the Islamic era, these classical texts treated
four specific forms of non-international armed conflicts, namely: (1)
fighting against al-murtaddin (apostates); (2) fighting against al-bughéh
(armed rebels, separatists); (3) fighting against al-Khawarij (roughly, vio-
lent religious fanatics); and (4) fighting against al-muhdribun (highway
robbers, bandits, pirates, terrorists). The first three forms of conflict fall
under the definition of non-international armed conflicts, while the fourth
could be also treated as non-international armed conflict under certain
conditions. Al-Dawoody studies the characteristics and conditions of rules
of engagement with, and the punishment, if any, for those who take part in
the last three forms of non-international armed conflicts. In doing so, he
aims to explore, first, if the case of the militants of SIS can be categorised
in any of these three forms of conflicts. Second, if the answer to this is
positive, he asks if there might be any grounds for prosecuting the ISIS
militants in a (hypothetical) Shari‘ah court that applies exclusively Islamic
law, and what might be the appropriate punishments. This chapter is of
particular importance in addressing the question of how far conflicting
parties abide by the Islamic restraints on the use of force and how far these
classical Islamic rules correspond with modern international humanitarian
law. Al-Dawoody further argues that the confusion between the laws of
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fighting against al-bughéah and al-Khawarij has been used and abused to
criminalise opponents of the state.

The final three chapters discuss the relationship between the modern
international criminal law regime, the ICC and Islamic law. In Chapter 7,
Siraj Khan discusses how Islamic law and international criminal law inter-
act within Muslim states. He seeks to assess the level of conflict or con-
gruence between Islamic law and international criminal law on the practi-
cal level, approaching the topic by focusing on selected states that apply
Islamic law, and the relationship between the application of Islamic law in
those states and the ratification of, and compliance with, the ICC Statute.
Khan sees the relationship between international criminal law and Islamic
law as necessarily dynamic and context-specific. This opens up the discus-
sion for the final two chapters, which deal specifically with the evolution
of the Nuremberg Principles in a pluralistic world.

In Chapter 8, Shaheen Sardar Ali and Satwant Kaur Heer reflect on
conceptual issues informing comparative discourse on international crimi-
nal justice and the ICC on the one hand, and Islamic conceptions of justice
on the other. Contributions in this collection have explored substantive and
procedural aspects of international and Islamic criminal justice and the
extent to which these resonate with international criminal law and ‘univer-
sality’. Ali’s and Heer’s chapter problematises these concepts by posing
the question: What is the measure of universality of principles and norms
and is ‘formal’ acceptability its only measure? Is it only on the basis of
lack of ratification and accession to the ICC Statute that it is assumed that
Islamic criminal justice and the ICC are incompatible? Ali and Heer ad-
vance the argument that, rather than simply seeking to understand why so
few Muslim-majority states have ratified the ICC Statute, it would be more
useful and fruitful to place state practice in international law at the centre
of the debate, rather than Islam and Islamic criminal justice. Using formal
acceptance of the ICC Statute, as a ‘measure of universality’, would imply
that all common and civil law jurisdictions that have failed to ratify it are
incompatible with ‘international” and ‘universal’ criminal justice principles.

Finally, in Chapter 9, Mohamed Elewa Badar addresses the ways the
ICC could recognise the contribution to the knowledge of law and legal
systems made by the Islamic world. He contends that, despite being in-
structed by the ICC Statute to apply general principles of law derived from
national laws of legal systems of the world, including the national laws of
States that would normally exercise jurisdiction over the crime, the Court
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has so far relied only on Western inspiration; as a consequence, this could
risk its legitimacy in the eyes of the Muslim world in establishing a truly
universal system. Badar argues that the principles of Islamic law, for the
most part, are consistent with internationally-recognised norms and stand-
ards, particularly those enshrined in the ICC Statute, and are on an equal
footing with the common and continental legal systems currently em-
ployed by the Court in the search for general principles of law. Badar also
argues that there is a way of bringing the Islamic legal tradition to the ICC
— not so much in terms of filling lacunae in procedural law, as those seem
to have been largely dealt with by applying principles from common law
and civil law systems, but in terms of symbolic recognition of Islamic
law’s core principles.

1.4. Thinking About the Future — Aware of the Past and the Present

This book, as an open access publication, is addressed to scholars and
practitioners throughout the world to better understand the moral and ethi-
cal bonds between the essences of the Islamic and international legal re-
gimes as the global community moves forward in tackling impunity.
Whilst this book is a new contribution to the field as a whole, the Nurem-
berg Academy and the authors have all developed this contribution mind-
ful of the fact that this volume will be read across the Muslim world.

Given the consciously varied nature of the essays, the volume obvi-
ously provides no overarching policy recommendations. However, there is
a future that urgently needs to be thought about in relation to the on-going
situation occurring throughout the ummah. The international community
needs to think of what might be done at the time when ISIS is defeated, or
what will follow the end of the Syrian civil war, or what processes of law
and transitional justice could be applied to the Rohingyas. Answers are not
presently obvious to these emerging questions. This volume sees its task as
contributing to the ways in which jurists, scholars, and policy makers may
consider these issues in the future. In doing so, it builds on the work of not
only the scholars and practitioners included in this volume, but also on a
growing body of work around international criminal law principles and the
Islamic world. These essays will become a useful resource for those in-
volved in the on-going global project to ensure accountability for atrocity
crimes, and will open up fresh debates that can be taken up by others in
legal practice and academic theory at all levels and across both the Muslim
and non-Muslim world.
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The Principal Sources of Islamic Law
Onder Bakircioglu*

2.1. Introduction

Islam carries significant characteristics of an elaborate legal system seek-
ing to regulate broad areas of human conduct in accordance with its ideal
paradigm of what constitutes right and wrong. Islamic precepts, which
Muslims believe to have been inspired by God, should be followed by
believers by means of thought and deed. Classical Islamic jurisprudence
rests on a monotheistic outlook that regards God as the ultimate source of
law, for He alone is taken to be the ultimate sovereign whose omnipotence
over human affairs stems from His status as the creator of the universe.
Humankind accordingly needs no further justification to be subordinate to
His will. Unsurprisingly, in relation to Lord (rabb), Islam characterises
humans as servants (‘abd).* The word ‘Islam’, likewise, derives from the
Arabic term salam, which has a two-fold meaning: peace and submission
(to God).2 A Muslim, then, is a person who submits to God’s will to the
exclusion of any other revered entity.

The challenging questions of how Islamic law regulates internation-
al affairs in general, as well as just recourse to and just conduct in warfare,
along with issues germane to peaceful settlement of disputes and criminal
justice,® demand a general examination of the origins, development and
hierarchy of Shari‘ah. This chapter will explore the primary sources of

* Onder Bakircioglu is an Associate Professor of Law at the University of Leicester, United
Kingdom since August 2014. Dr. Bakircioglu’s research interests are in the fields of public
international law and human rights law. He is particularly interested in the use of force dis-
course in international and national settings. In 2014, he completed his second monograph,
Islam and Warfare: Context and Compatibility with International Law (Routledge, 2014).

1 Montgomery W. Watt, Islam and Christianity Today, Routledge, London, 1983, p. 125.

2 Bernard Lewis, The Political Language of Islam, University of Chicago Press, Chicago,
1988, p. 78.

3 Such issues pertinent to Islamic international law (siyar) will be examined in later chapters
of the present volume.
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Shari‘ah, namely the Qur’an and the Sunnah (the Prophetic tradition),
and the main secondary sources, namely ijtihad (independent critical rea-
soning) and ijmd ‘ (consensus of commentators on a controversial point of
law). Rejecting literal and narrow hermeneutics, this chapter will high-
light the need for a contextual reading of Islamic sources, whose varied
interpretation informs most contemporary debates. By providing an over-
view of the key sources of Islam, this chapter aims at setting the ground
for the volume.

2.2. Primary Sources
2.2.1. The Qur’dn

The Qur’an (which literally means recitation or reading) constitutes the
most important source of Islam, which is composed of the divine revela-
tions received by the Prophet, who sought to form a moral socio-political
order operating in accordance with the sacred messages delivered by God.
The Qur’an is the primary and most authoritative source of Islamic law.
Since the Qur’an is believed to contain the literal words of God, it is
deemed the most authentic record of Islamic law,* incarnating the final,
inimitable and infallible injunctions of everlasting validity. God in the
Qur’an affirms Islam’s complete nature, saying: “Today | have perfected
your religion for you, and | have completed My blessing upon you, and
have approved Islam for your religion”.® Although the Qur dn expresses
that “[e]very nation has its Messenger”® and that there is no difference
between these Prophets,” Muhammad is believed to have closed the line
of Messengers® by re-introducing the original and unadulterated teaching
of God. According to Islam, God’s revelations have not been preserved in
their pristine forms in earlier scriptures.® Muslims thus believe that the

4 Farooq A. Hassan, “The Sources of Islamic Law”, in Proceedings of the Annual Meeting
(American Society of International Law), 1982, vol. 76, p. 66.

5 The Qur’dn (translation by Arthur J. Arberry), 5:5.
6 lbid., 10:48.

7 lbid., 2:130.

8 Ibid., 33:40.

9

Yusuf Ali, The Meaning of the Holy Quran, 11th ed., Amana Publications, Maryland,
2008, p. 56.
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Qur’an is God’s final effort to reconstruct the undistorted message
preached by other Prophets since Abraham.*

The Qur’an, in other words, presents Islam as the very religion that
had been preached by earlier Prophets including Abraham, Noah, Moses,
and Jesus™ who themselves were originally Muslims. Among other
Prophets, Muslims ascribe to Abraham a prominent standing, as he is con-
sidered a perfect model for the faithful and the harbinger of monothe-
ism.*2 The fact that the Muslim tradition rooted itself within the soil of
monotheism rendered the appeal of the Qur’an more acceptable to those
who were already familiar with the monotheistic conception of the uni-
verse. Indeed, the Prophet Muhammad had never rejected the legacy of
his predecessors; he rather saw himself part of a long series of Prophets
appointed by God to preach the divine truth. Like Abraham, Muhammad
proclaimed monotheism and advised his followers to comport themselves
in a manner of righteousness and piety.’* As with Christ, he reminded
humankind of resurrection, the Day of Judgement, and of the punishments
and rewards in the hereafter.

2.2.1.1.  The Collection of the Qur’dn

Islamic tradition holds that the Qur ’dan is revealed to Muhammad by God
through the medium of the angel Gabriel.** According to Muslim theology
and jurisprudence, the entire corpus of the Qur’an sprang from
Muhammad’s reception of divine revelations (wahy). Muhammad re-
ceived revelations in instalments during the Mecca and Medina period,
over the course of twenty-two years (AD 610-632) until his demise.” The
Qur’an is revealed in Arabic, containing 114 chapters (sdrahs), 6,236
verses (ayat), and a total number of 77,934 words. The whole body of the

10 Ibid., 2:127-130.

11 Jonathan Berkey, The Formation of Islam: Religion and Society in the Near East, 600—
1800, Cambridge University Press, Cambridge, 2003, p. 48.

2° John L. Esposito, The Oxford Dictionary of Islam, Oxford University Press, Oxford, 2003,

p. 7.
13 The Qur’dn, 2:131-133, see supra note 5.

14 Ibid., 53:1-18.
15 Michael Cook, The Koran: A Very Short Introduction, Oxford University Press, New York,
2000, p. 5.
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Qur’an was completed during the lifetime of the Prophet who called on
his scribes to record what had been revealed to him.

The Prophet’s recitations were initially written down on whatever
material came to hand, including palm leaves, wood pieces, and parch-
ment. Under Muhammad’s supervision, these fragmented pieces were
subsequently collected into sdrahs or chapters. Although the Qur’an ex-
isted in its full, albeit fragmented, form since the first revelation, the writ-
ten material was not brought together into a single codex during the
Prophet’s lifetime. The assembly of the entire Qur’anic text was a lengthy
and arduous task. Most commentators concur that an official codex had
been collected under the rule of Uthmén, the third Caliph, within the peri-
od of 20 years following Muhammad’s death.®

Uthman concerned himself with ascertaining whether the texts he
assembled had been directly recited by the Prophet. During this process,
the chief Qur’anic material was the one collated by Muhammad’s chief
secretary, Zaid Ibn Théabit. Uthman is known to have ordered an author-
ised version of the Qur 'dn to be assembled and copied, and to have com-
manded his governors to destroy all variant texts.!” For one of the main
challenges lay in the fact that Arabic was the language of desert nomads,
and its spoken form was far more sophisticated than its written form at a
time when written Arabic lacked vowels or diacritical marks. This led to
the acknowledgement of seven variant, but equally authoritative, readings
(gira’atr) of the Qur’an, which could have caused significant controversy
over the meaning. However, when the Qur’an was redacted and an au-
thoritative version was adopted, this put an end to alternative readings.
This redacted version, effected by a number of learned sakabah (compan-
ions of Prophet Muhammad), “has since remained unchanged and unchal-
lenged”.*®

16 John Burton, The Collection of the Quran, Cambridge University Press, Cambridge, 1977,
p. 139.

17 Al-Sayyid Abl Al-Qasim Al-Musawi Al-Khu’i, (translated by Abdulaziz A. Sachedina),
Prolegomena to the Quran, Oxford University Press, New York, 1998, p. 135.

18 M. Cherif Bassiouni, “Evolving Approaches to Jihad: From Self-Defense to Revolutionary
and Regime-Change Political Violence”, in Chicago Journal of International Law, 2008,
vol 8, p. 119.
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2.2.1.2. The Substance and Structure of the Qur’dn

The Qur’dn, as touched upon earlier, is deemed to embody an authentic
record of God’s eternal and unalterable word.' Incorporating an amal-
gamation of legal and ethical principles, as well as ritualistic and moral
exhortations, the Qur 'an provides the fundamental substance of the Islam-
ic law (Shari ‘ah) and imposes a clear set of legal and moral obligations on
Muslims. The Qur’dan covers the basic aspects of mundane and spiritual
existence, envisaging guidelines for legitimate and ideal human conduct.?
Lessons of right behaviour in daily matters, and wisdom in spiritual mat-
ters, may thus be sought from the Qur’an. In view of the fact that God’s
ordinance is contained in the Qur ’dn, the ideal life for Muslims is one that
is lived in line with the relevant Islamic precepts and injunctions, whether
ritualistic, moral or legal in character.?! The Qur’dn is thus a system of
duties and responsibilities, which if duly performed may not only give a
believer an inner satisfaction in the temporal domain, but also assure him
a place in Heaven.

Muslim scholars usually distinguish between three main categories
of ethico-legal injunctions in the Qur ’dn. The first pertains to the doctrine
of belief in God, His messengers and the Day of Judgment; the next is
essentially concerned with ethical human conduct; and the third part is
associated with practical or daily actions of believers under Islamic law.??
These categories are then sub-divided into relevant sections, which,
among other things, deal with rituals, private and public matters, as well
as wide issues of domestic and foreign policy. Whilst the Qur an incorpo-
rates a detailed set of practical, legal and moral rules, when its meaning
remains obscure or when it is silent on a particular matter, other sources
of Shari‘ah (which will be explored below) may be drawn on to generate
answers for the problem at hand. The Qur’dn, in this context, may be
compared to a constitution that provides the key material on issues of
social, political, legal and practical nature. It is then the role of the scholar,

1% The Qur’dn, 10:37, see supra note 5.

20 Mohammad Hashim Kamali, Principles of Islamic Jurisprudence, Islamic Texts Society,
Cambridge, 1989, p. 18.

2L Joseph Schacht, An Introduction to Islamic Law, Oxford University Press, Oxford, 1982, p.
11.

2 M. Izzi Dien, Islamic Law: From Historical Foundations to Contemporary Practice, Edin-
burgh University Press, Edinburgh, 2004, p. 37.
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jurist, or legislator to explain or flesh out, while remaining loyal to the
letter and spirit of the main text, norms to address what is required by
concrete circumstances. Naturally, the ever-changing needs of societies
require appropriate refinement and elaboration of Qur’anic norms through
human reasoning.

It is worth noting that a notable portion of the Qur’an’s contents
had essentially been informed by the prevailing socio-political, economic,
and religious circumstances of its day; thus, many moral, religious, and
social pronouncements of the Qur 'dan, even though divinely inspired and
transcendental, answer some of the problems faced at the time of
Muhammad’s ministry. As some of the early verses make it clear, the
Qur’an was primarily concerned with the acute problems of its time,
which include such issues as polytheism, idolatry, the exploitation and
maltreatment of the poor, malpractices in trade, and the overall injustice
affecting society.? The practical facet of the Qur’an becomes quite evi-
dent when considering that a remarkable part of Qur’anic revelations was
handed down to Muhammad over the course of twenty-two years in re-
sponse to practical questions. Not surprisingly, therefore, the Qur ’an con-
tains a rich repository of guidance on real-life situations, with injunctions
regulating a vast field, from issues of international relations and matters
of war and peace, down to the habits of everyday life such as relations
between spouses, child custody, eating, drinking, and personal hygiene.

In addition to containing timeless moral and spiritual injunctions,
the Qur’an, then, responded to some of the important socio-political is-
sues of its period. However, there is a controversy on whether the Qur’an
subsumed all previous legislation. Some commentators maintain that Is-
lam invalidated all previous legal systems, because the Quran provided a
comprehensive account of everything. 2* Other scholars, particularly
Hanafi jurists, assert that only those pre-lIslamic rules, which had not been
expressly abrogated by the divine will could be recognised as valid.?®
Evidence suggests that Islam had not repudiated the validity of all pre-
Islamic doctrines; especially during the nascent stages of Islam, there was

2 Fazlur Rahman, Islam & Modernity: Transformation of an Intellectual Tradition, Universi-
ty of Chicago Press, Chicago, 1982, p. 2.

2 The Qur’dn, 16:89; 6:28, see supra note 5.

%5 Majid Khadduri, War and Peace in the Law of Islam, Johns Hopkins Press, Baltimore,
1955, p. 3.
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widespread adoption of many legal and administrative institutions and
practices of the newly conquered territories. There were “multiple influ-
ences on Muslims in places where they have adopted many social and
cultural practices of pre-lIslamic origin”.?® This was natural as the expan-
sion of the Islamic State necessitated the management of foreign people
with their particular traditions, which resulted in the fusion of some raw
Islamic legal material with pertinent local customs and traditions. Promi-
nent examples were seen in the law of taxation, religious foundations
(wagf), and the way in which tolerated (monotheistic) religions were
managed. The retention of some pre-Islamic traditions and local institu-
tions was accompanied by the adoption of novel legal concepts, maxims,
or methods of reasoning. In this way, as Schacht argues, many rules that
had their origin in Roman and Byzantine law, Canon law of Eastern
Churches, Rabbinic law, or Sassanian law, became part of the Islamic
law.?” Certainly when integrated within the Islamic law, some of such
laws must have assumed a character in tune with the overall tenor of Is-
lam. More importantly, Islam’s rejection of idolatry in favour of God’s
supremacy resulted in the rejection of many pre-Islamic customs and
practices that were idolatrous in nature.?

It is important to highlight the nexus between certain Islamic in-
junctions and pre-Islamic customary law because some Islamic norms
may be better understood in light of knowledge concerning the pre-
Islamic social setting. Hence, when an analyst is confronted with some
obscure verse, a detailed evaluation of the relevant socio-historical back-
drop must be conducted with a view to contextualising the issue involved.
Given that the Qur’anic material was communicated to the Prophet
piecemeal, it is often possible to comprehend any ambiguity through
studying the historical setting or specific challenges faced by Muslims.

2.2.1.3. The Elucidation of the Qur’dan

As with other religio-legal systems, Islamic law has been subjected to
interpretation in varying degrees, a process that has taken such modes of
hermeneutics as traditional, customary, critical, and innovative. Consider-

% Mushirul Hasan, Moderate or Militant Images of India’s Muslims, Oxford University
Press, Oxford, 2009, p. 102.

27 Schacht, 1982, pp. 18-21, see supra note 21.
28 Khadduri, 1955, p. 3, see supra note 25.
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ing the socio-historical dynamics that shaped the contours of Islamic law,
any hermeneutical effort should arguably consider the overall historical
context, connected verses and prophetic traditions, as well as the underly-
ing logic, object and the purpose of Islam. As subjectivity constitutes an
inevitable element of interpretation, regular revisiting and review of all
relevant facts and rereading of relevant sources is also essential. But, not-
withstanding the need to keep religious norms responsive to changing
conditions, not every aspect of the religion may be subject to reinterpreta-
tion; for instance, there is very little scope in reinterpreting most ritualistic
rules, or such timeless themes as the unity of God (taw#id), the profession
of faith or affirming Muhammad’s status as the seal of all Prophets.?

For the purposes of interpreting the Qur’dn, the aforementioned
contextual method calls for the identification of the general atmosphere
within which a verse was revealed, the particular problem (if any) to
which the revelation responded, as well as the overall corpus, objective,
and spirit of the Islamic legal system. The stress on context-specificity
does not, of course, preclude the analyst from deducing general principles
from a specific command or injunction, provided that such inferences
accord with the fundamental tenets of Islam.

Islamic law is expounded through usu/ al-figh, a method of extract-
ing rules (figh) from primary sources. Hence, it is through the branch of
usul al-figh that secondary norms may be obtained.® The elaboration of
Islamic norms has often been necessitated by the changing socio-political
conditions. While the Qur’dn states that it explains “everything”,® and
that nothing is “neglected [...] in the Book”,* this, as Ramadan argues,
should refer “to general principles, to essential and immutable rules”.*
The Qur’an, in this sense, contains the indispensable elements of legisla-
tion and the imperative will of God out of which secondary rules may be

deduced.®

2 The Qur’dn, 7:158, see supra note 5.
30 Kamali, 1989, p. 2, see supra note 20.
81 The Qur’dn, 16:91, see supra note 5.
32 |bid., 6:38.

3 Tariqg Ramadan, Radical Reform: Islamic Ethics and Liberation, Oxford University Press,
Oxford, 2009, p. 24.

34 Dien, 2004, p. 35, see supra note 22.
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The modalities of interpreting the Qur an present certain challenges
on account of its directly revealed character and superiority over other
sources. Like other scriptures, the Qur’an may not always be straightfor-
ward in its message,®® which raises the challenge of comprehending the
real sense of a verse while extracting rulings. This phenomenon resulted
in distinct methods of interpretation that emerged within and between
various Islamic cultures of different epochs. Evidently, the passage of
time significantly affected the manner in which some verses are read,
since what had been straightforward during the lifetime of the Prophet
may have appeared relatively obscure to the commentator of subsequent
ages. During his lifetime, Muhammad expounded the meaning and impli-
cations of opaque passages. In fact, the Qur’an notes that it was incum-
bent upon the Prophet to “make clear to mankind what was sent down to
them”.3® But since the prophetic mission could not be bequeathed to suc-
ceeding Caliphs, both divine legislation and its authoritative interpretation
drew to an end. This led to serious complications, particularly when Islam
embarked upon expansion outside Arabia. The development of Islamic
law would have been much more linear and clear-cut had Muslim rule
been confined to Arabia. The newly conquered territories, including Egypt,
Syria, Irag, and Persia, presented unprecedented legal challenges that
could not be readily met merely through unelaborated principles. This
challenge compelled Muslim jurists to make recourse to the prophetic
tradition, personal opinion (ra’y) and certain pre-Islamic concepts to sup-
plement the divine legislation and thereby to address the demands of cul-
turally different societies.®

The theme of Qur’anic order of rank and priority features promi-
nently in textual interpretation; for not all verses, albeit all being of divine
origin, enjoin the same normative status. Some verses are indeed more
imperative than others in the way they impose duties on the believer.
Likewise, some verses may be more direct about what they demand of
humankind; some may be more explicit, while others may appear implicit
in meaning, or they may require to be read in conjunction with other vers-
es.®® Naturally, the broader context of each era marks out the theoretical

35 The Qur’dn, 3.7, see supra note 5.

% |Ibid., 16:45.

87 Khadduri, 1955, p. 27, see supra note 25.

% Ismail R. Al-Farugi, The Cultural Atlas of Islam, Macmillan, London, 1986, p. 246.
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contours of the analysis, informing the way in which the textual material
of the Qur’an is understood and applied to real-life situations.

It follows that a commentator may often have a penchant for ap-
proaching the Qur’anic text with a mindset conditioned by the presupposi-
tions, concerns and expectations of his time. Hence, even when the com-
mentator seeks to identify the rationale behind a verse, which may link the
cause and consequences of the revelation, he is likely to approach the
verse with a frame of mind that searches for its immediate practical impli-
cations. This dialectic relation between the text and its analyst is not only
inescapable, but necessary to retain the scriptural guidance germane to
changing human needs. Such an active engagement with the Qur’anic
material dovetails with the notion that the Qur’an incorporates sempiter-
nal guidance for humankind of all ages. Indeed, were the Qur’dn’s mes-
sage restricted to the questions faced during the time of its revelation, the
‘timeless’ tenor of the text could be compromised; or it might have lost its
central pertinence to Muslims of various epochs who need tailored solu-
tions to complex problems they confront.

One of the barriers to interpretation is the extent to which elabora-
tion may be carried out. The debate among conservative, liberal, reformist,
or revivalist commentators has never actually been about whether there
should be interpretation of the primary sources, but rather, about the de-
gree to which this could occur. In their efforts to extract secondary rulings,
some scholars, including such canonical figures as Aba Hanifah, faced
accusations of neglecting the primary sources and disproportionately rely-
ing on their own views.*® The key concern has always been whether
commentators remained loyal to the divine legislation while distilling
individualised responses. Although, as discussed below, systemic expan-
sion of primary norms was generally interrupted after the age of “classi-
cal” theologians, Muslims have developed various schools of thought
which sought to contribute to the development of Islamic law.*

In their quest to extricate further rules or extrapolate abstract con-
structions to concrete cases, Muslim jurists developed sophisticated meth-
ods of interpretation to reduce the margin of error. These techniques of
law-making make use of deductive, inductive, and analogical reasoning,

3 Ramadan, 2009, pp. 53-56, see supra note 33.
40 John L. Esposito, The Future of Islam, Oxford University Press, Oxford, 2010, p. 88.
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distinguishing the general principle (‘amm) from the specific (khas), the
manifest (zahir) from the explicit (nass), or the literal (kaqgiqi) from the
metaphorical (majézi). Jurists mayalso invoke, among others, the doctrine
of preference (istizsan) to respond to a problem in light of such considera-
tions as equity, justice and fairness.** To sum up, the main purpose of
generating secondary norms is to safeguard the applicability of primary
sources to evolving socio-cultural context. Nevertheless, as human sub-
jectivity is unavoidable in hermeneutical efforts, there emerged numerous
schools of jurisprudence (with their varying interpretative frameworks)
over the course of Islamic history. The following pages will turn to the
second most important source of Islamic law.

2.2.2. The Sunnah

Loyal observance of the example of the Prophet, along with the com-
mands of God in the Qur 'dan, plays a key role for Muslims in their quest
to secure peace in this world and achieve salvation in the hereafter. The
prophetic practice, also known as the Sunnah, forms the second principal
source of Shari‘ah. The Sunnah includes the anecdotal accounts of
Muhammad’s sayings, deeds, views, habits, or tacit (dis)approvals of cer-
tain practice. The concept of Sunnah is occasionally used to refer to the
practice of Muhammad’s companions, too. The written account of these
practices is termed the Aadith,*? which contains the documented record of
what Muhammad is considered to have uttered or done during his lifetime.
While the Qur ’an embodies the binding law in God’s own words, Sunnah
is taken to be the reflection of God’s wisdom with which the Prophet had
been inspired.*® Confirming this point, the Qur’an demands believers to
follow the model pattern of behaviour exhibited by the Prophet.**

For Muslims, the significance of the Sunnah lies in the fact that
Muhammad was the final messenger of God, and as such his practice

41 James P. Piscatori, Islam in a World of Nation-States, Cambridge University Press, Cam-
bridge, 1986, p. 4; Kamali, 1989, p. 3, see supra note 20.

42 Mir Mustansir, “The Sura as a Unity: A Twentieth Century Development in Quran Exege-
sis”, in GR. Hawting and A.A. Shareef (eds.), Approaches to the Quran, Routledge, New
York, 1993, p. 218.

4 The Qur’an, 3:164, see supra note 5; Majid Khadduri, “The Maslaha (Public Interest) and
Illa (Cause) in Islamic Law”, in New York University Journal of International Law and
Politics, 1980, vol. 12, p. 213.

4 The Qur’an, 33:21, see supra note 5.
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bears a decisive role for a better appreciation of the Qur’an. As Esposito
points out, Muhammad has over the centuries “served as the ideal model
for Muslim life, providing the pattern that all believers are to emulate. He
is, as some Muslims say, the ‘living Qur’an’>.*> A connected Sunni prop-
osition is that only the Prophet was divinely protected from committing
major errors in interpreting the revelations. This moot doctrine is known
as the ‘Prophetic infallibility’ (ismat al-anbiya). Having rejected the view
that Muhammad was a fallible being who had been “subject to the same
experiences as the rest of men”,* apologists of the ‘infallibility’ doctrine
posit that while the Prophet could commit minor errors (dalalah) as a
human being, his interpretive infallibility is unquestionable, for he is the
“seal of the Prophets” who passed away without an heir of his stature.*’
After him, the argument runs, there remained no intermediary between
God and humankind; and the successors (Caliphs) lacked the mandate to
promulgate, or authoritatively explain, God’s law.*®

Although this is not the place to discuss whether the ‘infallibility
doctrine’ stands on solid grounds, it is certainly true that the death of the
Prophet had marked the termination of divine legislation. Remarkably,
shortly before his demise in 632, Muhammad recited what many scholars
believe to be the final verse of the Qur’dn: “Today | have perfected your
religion for you”.“® This verse indeed signalled the termination of
Muhammad’s prophetic mission, after which no divine law was to be sent
down. The law of God was henceforth to be developed through (fallible)
human effort, an enterprise whose results had to comply with the basic
tenets of Islam. This fact alone made the traditions ascribed to
Muhammad all the more important, for they provided a perfect paradigm
for the manner in which divine injunctions must be observed and applied.

4 John L. Esposito, Islam: The Straight Path, Oxford University Press, Oxford, 1994, p. 13.

46 Daniel W. Brown, Rethinking Tradition in Modern Islamic Thought, Cambridge University
Press, Cambridge, 1996, p. 66.

47 Jackson Sherman, Islam and the Black American: Looking Toward the Third Resurrection,
Oxford University Press, New York, 2011, p. 4.

48 Albert Hourani, A History of the Arab Peoples, Faber and Faber, London, 2005, p. 22.
4 The Qur’an, 5:5, see supra note 5.

Nuremberg Academy Series No. 2 (2018) — page 26



2. The Principal Sources of Islamic Law

2.2.2.1. The Structure and Role of the Hadiths

A hadith is a narration containing a report of what the Prophet said or did
in a certain form as transmitted one of his companions, who in his turn
would relate it to someone belonging to the following generation.>® Every
hadith has two parts. The first part (isnad) comprises a list of narrators
that handed down accounts of the actions, sayings, teachings, decisions,
overt or tacit views of Muhammad or his immediate companions. This
chain traces the sources through which the Prophetic practice had been
reported with a view to attesting the historical authenticity of a particular
hadith. I1sndd employs a classical formula along these lines: “It has been
related to me by A on the authority of B on the authority of C on the au-
thority of D that Muhammad said [...]”. The second part, on the other
hand, contains the actual content or text (matn) of the hadith that com-
municates what the Prophet had reportedly said or done.>! The report’s
main function is to shed light on a wide array of important matters in Is-
lam.>2

Roughly since the second century of Islam, Muhammad’s well-
attested manner of behaviour has been considered to constitute a norma-
tive rule of conduct for Muslims. The phenomenon of precedent or nor-
mative custom, however, is not entirely foreign to the pre-Islamic period;
Arabs have felt bound by tradition or precedent since time immemorial.
The conventional wisdom dictated that the precedent of ancestors was to
be revered and imitated. Adherence to ancient traditions often left no
noteworthy room for new experiments and innovations that could alter the
status quo. Entrenched customs thus presented a significant obstacle to
innovation, so much so that in order to discredit an idea, it was generally
sufficient to label it an ‘innovation’.>® The emergence of Islam, in this
sense, proved to be the most radical innovation in Arabia at the time. Yet
once Islam successfully prevailed over the Arabian Peninsula, the conven-

%0 Annemarie Schimmel, And Muhammad is His Messenger: The Veneration of the Prophet
in Islamic Piety, University of North Carolina Press, London, 1985, p. 26.

51 lsrar A. Khan, Authentication of Hadith: Redefining the Criteria, International Institute of
Islamic Thought, London, 2010, p. 28.

52 John Burton, An Introduction to the Hadith Tradition, Edinburgh University Press, Edin-
burgh, 1994, p. 19.

% Majid Khadduri and Herbert J. Lienbesny, Law in the Middle East, The Lawbook Ex-
change, New Jersey, 2008, p. 34.
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tional adherence to customs reasserted itself in the form of following the
dictates of the new religious system.>*

Concerning the role of the traditions, jurists reached a consensus
that secondary norms had to be derived from the primary sources (as op-
posed to mere speculative reasoning). To be sure, this necessitated a much
greater emphasis on the documentation of genuine (sahih) traditions.>
Muslim scholars, among whom Al-Shafi‘i played a prominent role, sought
to ensure the authenticity of transmitted /adiths so that legal certainty and
predictability could be achieved. Rejecting the thesis that the authority of
the Prophet had been that of an individual who had been better placed
than any other human person to interpret the Qur ’an, Al-Shafi‘i defended
the position that the Prophet’s overall practice was divinely inspired. This
thinking, he reasoned, was the inexorable consequence of the Qur’anic
injunctions to obey God and His Messenger.>® The eventual prevalence of
Al-Shafi‘i’s proposition that the acts or sayings of the Prophet reflected
the divine will meant that accepted traditions could no longer be rebutted
through content analysis of the narrations.>’ It followed that the veracity
of a hadith became generally dependent on the reliability of the chain of
narrators transmitting the tradition. The wide acceptance of this position
eventually raised controversy on the extent to which the reported tradi-
tions could be trusted.

2.2.2.2. Credibility of the Hadith Literature

As alluded to earlier, the Sunnah has hitherto been employed to contextu-
alise and understand the Qur’anic material, as well as to enrich extant
rules, customs and principles. Yet, the veracity of certain sadiths came to
be questioned on the grounds that some of them might well have been
fabricated to consolidate a given religio-political stance — as a certain po-
sition or attitude could be deemed correct, if a reliable chain of transmis-
sion testified to a corresponding practice of the Prophet.

5 Schacht, 1982, p. 17, see supra note 21.

% Dien, 2004, p. 35, see supra note 22.

% The Qur’dn, 8:20; 4:59, see supra note 5; Andrew Rippin, Muslims: Their Religious Be-
liefs and Practices, Routledge, New York, 2005, p. 223.

57" Noel J. Coulson, A History of Islamic Law, Edinburgh University Press, Edinburgh, 1964,
p. 56.
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The possibility of producing seemingly authentic hadith was indeed
not an unlikely risk, which loomed larger when spatial and temporal dis-
tance grew from the source of a reported tradition. Certainly, one of the
most significant factors leading certain jurists to doubt the authenticity of
some hadiths was that traditions had only been collected and recorded in
the second and third centuries of Islam. This mindfulness explains why
only such authoritative records of Sunnah as those of Al-Bukhari (d. 870)
and Muslim Ibn Al-Hajjaj (d. 874) have been considered credible by the
majority of scholars.® Such reliable transmitters related traditions through
a chain of trustworthy authorities, who handed down the relevant piece of
information from generation to generation. The companions of
Muhammad, who witnessed the practice or heard the sayings of the
Prophet, were undoubtedly best positioned to convey a tradition. After the
passing of the Prophet’s contemporaries, the following generations had to
be content with the information handed down from the earlier genera-
tions.>®

One notable source of distrust rose out of occasional inconsistency
and variability found among the relevant traditions attributed to
Muhammad. This led such scholars as Mu’tazila (d. 748), Sayyid Ahmad
Khan (d. 1898), and Ghulam Ahmad Parwez (d. 1986) to doubt the au-
thenticity of some traditions. But the number of Muslim critics has hither-
to been small, since the majority of scholars recognise the authority of
varied hadiths on the basis that there was nothing wrong with the Prophet
having changed tactics in responding to the circumstances.®® While it may
be accepted that flexibility and prudent statesmanship has served the
cause of God and made Islam responsive to the particular challenges it
has faced, the danger of cherry-picking certain traditions (and Qur’anic
verses, often by divesting them of their context) in a bid to further a cause
has always plagued the Muslim world.

Although the criticism of the hadith literature originated within

Muslim circles, some Western scholars, including Goldziher, Alfred Guil-
lame, and Joseph Schacht, took issue with the very foundation and validi-

8 Abdullahi Ahmed An-Na’im, “The Rights of Women and International Law in the Muslim
Context”, in Whittier Law Review, 1988. vol. 9, p. 49.

9 Ignac Goldziher, Introduction to Islamic Theology and Law, Princeton University Press,
Princeton, 1981, p. 37.

60 Piscatori, 1986, p. 4, see supra note 41.
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ty of prophetic traditions as a source of Islamic jurisprudence.®! The main
arguments for their critical position are essentially built upon these prem-
ises: (1) the hadith literature relies on oral transmissions, which signifi-
cantly grew larger than those contained in earlier anthologies; (2) hadiths
transmitted by the younger companions of the Prophet surprisingly exceed
those reported by the older ones; (3) the transmission system was applied
in such an arbitrary fashion that the genuineness of the traditions could
not be proved; (4) there are many contradicting hadiths that are equally
deemed valid, since Muslim scholars concerned themselves solely with
the validity of the chain of transmission, and not with the content of the
hadith.% Ignac Goldziher, one of the most prominent critics of the hadith
literature, went as far as to argue that:5

each point of view, each party, each proponent of a doctrine

gave the form of hadith to his theses, and that consequently

the most contradictory tenets had come to wear the garb of

such documentation. There is no school in the areas of ritual,

theology, or jurisprudence, there is not even any party to po-

litical contention, that would lack a Aadith or a whole family

of hadiths in its favour, exhibiting all the external signs of

correct transmission.

Schacht similarly challenged the credibility of the transmission sys-
tem, positing that it lacked historical value, being largely invented by
those who sought to authenticate their doctrines. Hardly any legal tradi-
tion of the Prophet could therefore be considered accurate, according to
such sceptics.®* Nonetheless, well before such Orientalists, concerns about
the authenticity of traditions had been raised by Muslim scholars who
eventually developed a rigorous method of sifting credible traditions from
apocryphal ones whenever contradictions, vagueness or doubtfulness sur-
faced. This method divided the hadiths into three categories: those trans-

61 Shaheen S. Ali, “The Twain Doth Meet! A Preliminary Exploration of the Theory and
Practice of As-Siyar and International Law in the Contemporary World”, in Javaid Rehman
and Susan Breau (eds.), Religion, Human Rights and International Law, Martinus Nijhoff
Publishers, Leiden, 2007, p. 86.

62 Muhammad Siddigi, Hadith Literature: Its Origin, Development & Special Features,
Islamic Texts Society, Cambridge, 2008, p. 125.

63 Goldziher, 1981, p. 37, see supra note 59.

64 Muhamad Al-Azami, On Schacht’s Origins of Muhammadan Jurisprudence, Oxford Cen-
tre for Islamic Studies, Oxford, 1996, p. 2.
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mitted by virtuous people of high religious knowledge; those reported by
people of lesser knowledge, but virtuous in character; and, finally, those
suspected reports that did not fit within the overall matrix of Islam.®® Au-
thoritative traditionalists, such as Al-Bukhari and Muslim, invoked the
said method and applied stringent criteria to collect merely the most au-
thentic traditions. Bukhari is reported to have interviewed more than one
thousand scholars of Zadith during his lifetime (810-869), and looked for
transmitters of exemplary character possessing literary qualities. Bukhari
sought evidence to confirm that the transmitters in question had actually
met in real life and learned from one another — a method which differed
from that of Muslims who opined that if two transmitters lived in the
same locale, one could safely assume that they learned from each other.
Bukhari’s relentless search for solid evidence for a real encounter elicited
wider recognition.®®

Viewed from this perspective, it seems to be an over-generalisation
to claim that the majority of the traditions emerged from suspect transmit-
ters who, whether directly or indirectly, served the purpose of supporting
a political agenda through forged hadiths. True, there exist traditions that
are misleadingly, or with an ulterior motive, attributed to the Prophet,
among which some contravene key Islamic principles, while some others,
albeit fabricated, are yet congruent with Islam’s ethical values including
justice, equality and fairness.®” Moreover, as Coulson notes, there were
also such reporters who were “in the bona fide belief” that the Prophet
would have so acted had he dealt with the same issue.®® While there is no
room in this chapter to discuss this matter extensively, suffice it to note
that some Western scholars are also critical of Goldziher’s and Schacht’s
sweeping dismissal of the Aadith literature. These scholars claim that oral
and written transmissions go hand in hand, and that the majority of the
traditions had been scrupulously scrutinised, particularly by such chroni-
clers as Muslim and Al-Bukhari.®® A reasonable solution to the difficulty

8 Goldziher, 1981, p. 39, see supra note 59; Esposito, 2003, p. 217, see supra note 12.
6  Abdullah Saeed, Islamic Thought: An Introduction, Routledge, New York, 2006, p. 42.
57 The Qur’dn, 16.90; 4:135; 2:178; 7:56, see supra note 5.

6 Coulson, 1964, p. 42, see supra note 57.

8 Siddiqi, 2008, p. 131, see supra note 62.
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of distinguishing authentic %adiths from counterfeit ones arguably lies in
the following saying attributed to the Prophet:™

[Clompare what | am reported to have said or done with the

Book of God. If it agrees, | did actually say it; if it disagrees,

I did not say it.
It follows that if a #adith plainly negates the spirit of the Qur ’an, it should
not be taken seriously.

2.3. Secondary Sources

As stated earlier, Muhammad has metaphorically been described as the
corporeal scripture. Having contributed to establishing a blueprint for a
moral life, his demise imposed a disquieting task on Muslims to keep the
Islamic law responsive to unprecedented challenges. Despite the absence
of continuous prophetic guidance, the companions of Muhammad eventu-
ally managed to develop the raw legal material by devising new juristic
tools to meet the demands of a rapidly changing social milieu.

These tools, known as the ‘non-revealed’ sources on account of
their non-divine origin, mainly include: (1) ijma “: the general consensus
of commentators on a moot point of law; (2) giyas: the method of analog-
ical reasoning;"* and (3) ijtihad: the application of critical personal rea-
soning in the interpretation of Islamic law.” These sources, particularly
the ijmd “ and ijtihad, proved to be crucial in providing answers to ques-
tions of law when primary sources were silent. As alluded to earlier,
norms springing from the primary sources cannot be altered, whilst they
may be subject to interpretation — whether through ijmd * or ijtihad all of
which involve derivative legal reasoning.” Of course, novel principles

0 Burton, 1977, p. 54, see supra note 16.

L This chapter, for lack of space, will not focus on such supplementary law-making process-
es as qiyas, which designate the analogical assimilation and application of a principle es-
tablished in one case to subsequent cases involving similar issues. Qiyas is, therefore, not
about bringing about a new ruling, but about the implementation of an extant injunction
(or precedent) to a new case. It is, to put it simply, a tool used by jurists to compare cases
and achieve a ruling by resorting to analogical methodology (see further, Dien, 2004, pp.
50-56, supra note 22).

72 Kamali Hashim, “Methodological Issues in Islamic Jurisprudence”, in Arab Law Quarter-
ly, 1996, vol. 11, p. 3; Noor Mohammed, “Principles of Islamic Contract Law”, in Journal
of Law and Religion, 1988, vol. 6, p. 115.

73 Hassan, 1982, p. 67, see supra note 4.
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whose roots are not strictly embedded within primary sources may also be
crafted, provided that the results fit the overall Islamic framework.

Secondary sources have thus provided a degree of flexibility to the
development of law. In fact, although Islamic law owes its origins to the
primary sources, it has overwhelmingly flourished due to juridical activi-
ty,* which was particularly intense during the classical period of Islamic
civilisation. Classical jurists were keen to harmonise non-peremptory and
derivative principles with socio-political dynamics. Al-Qarafi (d. 1285), in
this context, wrote that “holding to rulings that have been deduced on the
basis of custom, even after this custom has changed, is a violation of

unanimous consensus and an open display of ignorance of the religion”.”

When deriving secondary rulings, however, Muslim jurists have
been restricted relative to their secular counterparts. Non-religious jurists
are certainly restrained with such concerns as the hierarchy of the norms
and principles of equity, but they may rely on their own resources while
making law. The Muslim jurist, on the other hand, must lay bare the will
of God reflected in the Qur’dn and credible traditions, rather than pro-
claim the dictates of his own judgement. But this hardly prevented Mus-
lim scholars from expanding on positive law without being cramped in
blind literalism, though they were much more cautious about immutable
principles.”® Putting it otherwise, early scholars employed personal or
collective reasoning to devise solutions for the immediate challenges,
while trying to remain loyal to the objective, rationale and spirit of prima-
ry sources. As discussed below, it was only in the aftermath of this classi-
cal period that Islamic scholarship assumed a more constrained, text-
oriented approach in disregard of evolving social and human context.

Whilst the supremacy of the holy sources is beyond dispute in Is-
lamic law, equally important is the fact that this body of law is by no
means bestowed upon humans as a panacea for all the troubles afflicting
them. Contribution to the development of the law in keeping with the
shifts of life is hence encouraged, if not ordained, by Islam. One of the

74 Schacht, 1982, p. 5, see supra note 21.

> Al-Qarafi, cited in Sherman A. Jackson, “Jihad and the Modern World”, in Journal of
Islamic Law and Culture, 2002, vol. 7, p. 9.

76 Bernard G. Weiss, “Interpretation in Islamic Law: The Theory of ljtihad”, in American
Journal of Comparative Law, 1978, vol. 26, p. 201; Ramadan, 2009, p. 39, see supra note
33.
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principal requirements of Islamic belief is that the individual must attain a
level of consciousness whereby he perceives the world not in an unques-
tioning way, but through the eyes of his heart and intellect. Reason in this
sense must be put in the service of comprehending the world and under-
standing the signs of divine presence.”” Indeed, the Qur’dn invites and
demands believers to reflect upon the real meaning of messages delivered
to them, and when necessary to elaborate on divine rules.”® As Weiss
notes, very few rules of the divine legal corpus are “precisely spelled out
for man’s convenience”, thus “man has the duty to derive” more detailed
principles “from their sources” — a task which calls for “human involve-

ment”.”®

It is in such an effort to keep pace with changing times that Muslim
jurists crafted very many fresh principles and doctrines. But Islamic her-
meneutics was bound to be derivative in nature, contingent on the abso-
lute authority of God. This meant that there was no automatic validity
accorded to the declarations of the jurist, who could only assert that what
he formulated flowed from the divine law.® This explains why Muslim
scholarship insists that the outcome of the derivative process constitutes
mere opinions (zann), as opposed to definitive knowledge (‘ilm).% Re-
gardless of how rigorous the reasoning behind the construction of zann
could be, the juridical outcome is indeed indefinite knowledge. The fol-
lowing pages turn in more detail to two most significant secondary
sources: ijtihdd and ijma .

2.3.1. Critical Thinking (ljtihad)

The term ijtihad literally means ‘striving’ or ‘self-exertion’. In legal usage,
it is commonly defined as the endeavour of a jurist (mujtahid) to infer, by
exerting himself to the best of his ability and on the basis of evidence
found in the primary sources, a rule of Islamic law. Ijtihad thus incorpo-
rates an intellectual effort undertaken by qualified jurists to derive sec-

7 Colin Turner, Islam: The Basics, Routledge, New York, 2006, p. 72.

8 The Qur’dn, 10:24; 30:8; 30:21; 34:46; 39:42; 59:21; 3:191, see supra note 5.
7 Weiss, 1978, p. 199, see supra note 76.

8 Ipid., p. 203.

81 Jean J. Waardenburg, “The Early Period: 610-650”, in Jean J. Waardenburg (ed.), Muslim
Perceptions of Other Religions: A Historical Survey, Oxford University Press, New York,
1999, p. 4.
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ondary norms.®? Such independent reasoning is, then, exercised to provide
answers to questions when the Qur ’an and Sunnah are silent.

Reportedly, the permissibility of deducing secondary rulings
through critical thinking had been encouraged by the Prophet himself.
Tradition has it that when Muhammad appointed Muadh Ibn Jabal as a
judge in Yemen, he questioned the latter concerning the legitimate dynam-
ics of decision-making: “Through which will you judge?”, asked the
Prophet. “Through the book of God”, answered Muadh. “And if you find
nothing in the Book of God?”, returned Muhammad. “I shall judge ac-
cording to the tradition of God’s Messenger”, said Muadh. “And if you
find nothing in the Messenger’s tradition?”, asked again the Prophet. “I
shall not fail to make an effort [ajtahidu] to reach an opinion”. It is re-
ported that this response pleased the Prophet.®3 Nonetheless, ijtihad by
qualified jurists is not only about deriving norms when the primary
sources are silent; it is also about elucidating the divinely inspired materi-
al, particularly when the latter contained general or imprecise injunctions.
The main role of independent reasoning has thus been to complement,
expound and flesh out the primary norms in a bid to bridge the theory and
practice of Islamic law.®

Ijtihad is often dubbed as independent or critical reasoning, because
its use requires analytical thinking, and not the blind emulation (taglid) of
past judgements of authoritative jurists. Ijtihad may hence be said to be
the most significant source of Islamic law after the Qur’an and Sunnabh;
for while divine legislation had discontinued after the demise of
Muhammad, ijtihad retains its role for relating divine rulings to the hu-
man context. The theory of ijtihad clearly acknowledges the import of
critical reasoning in contextualising the law, a process, which requires a
dialectical engagement with relevant texts and ever-changing life. Weiss
is thus right in emphasising that “the Law of God is empirically available

[mainly] [...] in the formulations of jurists”.®®

8 Vincent J. Cornell, Voices of Islam: Voices of Tradition, Praeger Publishers, Westport,
2007, p. 155; Schacht, 1982, p. 69, see supra note 21.

8 Tarig Ramadan, The Messenger: The Meanings of the Life of Muhammad, Penguin Books,
London, 2007, p. 199.

84 Abdullahi Ahmed An-Na’im, Toward an Islamic Reformation: Civil Liberties, Human
Rights, and International Law, Syracuse University Press, Syracuse, 1996, p. 27.

8 Weiss, 1978, p. 200, see supra note 76.
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It must, however, be stressed that adherence to the letter of texts has
enjoyed pride of place within orthodox Muslim scholarship. The suprem-
acy of the textualist approach, particularly with regard to peremptory rul-
ings, is evident in most Sunni scholars’ attempts to steer clear of all ap-
pearances of formulating new rules independent of the divinely ordained
norms. In actual fact, the success of any critical thinking has essentially
been judged by the extent to which consonance is achieved between the
primary legislation and secondary law-making process. In Kamali’s lan-
guage, “since ijtihad derives its validity from divine revelation, its propri-
ety is measured by its harmony with the Qur’dn and the Sunnah”.®” The
doctrine of ijtihad, then, does not presuppose a full measure of novelty, as
the interpreter is charged with the duty to elucidate God’s transcendent
will for humans living in various ages and contexts.

This thinking, in other words, presupposes that a Muslim jurist does
not invent rules, but midwifes norms and principles that are already pre-
sent, albeit in a concealed or gnomic form, in sacred texts. However, it
should be reiterated that opinions forged through ijtihad are deemed con-
jectural (zann). This means that a Muslim jurist is not bound by the rul-
ings of other jurists exercising ijtihad, unless such an opinion is formed
by a judge in a case constituting precedent. But, as illustrated below, when
an individual opinion is so widely recognised as to generate a consensus
opinion (ijmd ), it may become binding.

2.3.2. Juristic Consensus (Ijma*)

The concept of juristic consensus (ijmad) as an authoritative, binding
source of Islamic law was originally conceived through the exercise of
ijtihdd undertaken by the Prophet’s companions and learned scholars of
the classical period,® a phenomenon that highlights the dialectical rela-
tionship between these two secondary sources. While a theological basis
of ijmd‘ may not be found in the Qur’anic text, it is said to have been
based on a tradition attributed to the Prophet: “My community will not

8 Bernard G. Weiss, The Spirit of Islamic Law, University of Georgia Press, London, 2006,
p. 86.

87 Kamali, 1989, p. 468, see supra note 20.
8  An-Na’im, 1996, p. 27, see supra note 84.
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agree on error”.% This is generally read to mean that after the Prophet, the
Muslim community could concur with man-formulated doctrines and
practices that were not expressed in the Qur’an and Sunnah. Absent pro-
phetic guidance, Muhammad’s companions (sakabah) hence invoked the
method of general consensus (ijmd) to enrich the Islamic law. New
norms extracted through this method formed a substantial portion of Is-
lamic law, supplementing the primary sources.

The deduction of laws through ijma‘ enabled jurists to formulate
widely shared principles. But as the creation of new norms had been a
collective effort drawing upon the sacred sources, the prevailing assump-
tion was that novel principles forged through consensus could not be
deemed ordinary in nature; rather, they formed part and parcel of the sa-
cred law. This conclusion was borne out by the aforesaid tradition that the
Muslim community was safeguarded against error. Accordingly, the pro-
cess of ijma‘ came to assume an “aura of holiness”, the repudiation of
whose outputs “became sinful in the eyes of some”,*® even though the law
obtained via consensus remained derivative in character.

Iima“ generally involved lengthy debates conducted by jurists over
legal, moral, and practical matters. When such learned scholars reached
an agreement on a controversial point, ijmd‘ was declared to have tran-
spired, settling the matter conclusively — or at least until revoked by fur-
ther ijmd ‘. The norm created through this process was considered bind-
ing.”* Therein lay the principal difference between ijtihad and ijma, alt-
hough they are interlaced: while the former could engender conflicting
views over a moot point, the latter produced an authoritative response
thereto. Consensus of opinion thus had the advantage of achieving defini-
tive knowledge until a new, invalidating consensus crystallised to replace
the former. As Esposito puts it, “the relationship between ijtihad and

8 lysa A. Bello, The Medieval Islamic Controversy Between Philosophy and Orthodoxy:
Ijma and Tawil in the Conflict between Al-Ghazali and Ibn Rushd, Brill, Leiden, 1989, p.
35.

% Ali Khan, “The Reopening of the Islamic Code: The Second Era of Ijtihad”, in University
of St. Thomas Law Journal, 2003, vol. 1, p. 365.

9 Hassan, 1982, p. 65, see supra note 4.
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ijma‘ was an on-going process, moving from individual opinion to com-

munity approval to accepted practice to difference”.%?

Certainly, in the absence of consensus opinion, alternative views
were considered equally valid. When there had been competing view-
points advanced by recognised schools of thought, these were correspond-
ingly deemed authoritative. In the absence of unanimity, there was no
basis to require Muslims of various schools to adhere to a single view —
each school could justify their reading of the authoritative sources.

The doctrine of consensus in this sense tacitly recognised difference
over moral and legal issues as inevitable. By the mid-tenth century, juris-
prudential schools had generally demarcated their intellectual territories
through their distinguishing doctrines, expanding upon a sizeable corpus
of politico-legal literature. Among these schools, only the principal ones
managed to survive into contemporary times. These are the Hanafi school,
founded by Abt Hanifah (d. 767); the Maliki school, established by Mé&-
lik 1bn Anas (d. 795); the Shafi 7 school, based on the teachings of Idris
Al-Shafi‘i (d. 820); the Hanbali school, set up by Ahmed Ibn Hanbal (d.
855); and the Ja ‘fari school, a Shi’ah school of jurisprudence, following
the teachings of Abd Jafar Muhammad Al-Baqir (d. 731) and Jafar Sadiq
(d. 765).%% Through scholarly consensus, a notable body of judicial specu-
lations were rendered into categorical rulings,® giving substance to many
tentative positions.

Over time, ijmd ‘ had not only reinforced the authority of learned ju-
rists (‘ulama’), but also largely standardised the legal position on thorny
issues. Arguably, the most damaging consequence of consensus-based
doctrines was that disagreeing jurists had effectively been deterred from
re-examining established judgements. What is more, particularly from the
tenth century onwards, Sunni scholars came to think that since classical
jurists of the calibre of Hanifah, Malik, Hanbal and Shafi‘i had ceased to
thrive, jurists of established schools would henceforth dominate the intel-

92 John L. Esposito, Women in Muslim Family Law, Syracuse University Press, New York,
2001, p. 148.
9 Slim Laghmani, “Les Ecoles Juridiques du Sunnisme”, in Pouvoirs, 2003, vol. 104, p. 25.

9 Wael B. Hallaq, “On the Authoritativeness of Sunni Consensus”, in International Journal
of Middle East Studies, 1986, vol. 18, p. 428.
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lectual scene of the Muslim jurisprudence.®® Over time, Muslim jurists
had been urged against challenging entrenched doctrines, a stance which
paved the way to orthodoxy where more liberal thinking was replaced by
analogical reasoning and crude modelling on precedents.

2.3.3. The Temporary Ending of Critical Thinking

It was stressed above that, by the turn of the ninth century, independent
reasoning and consensus-based doctrines led to the growth of a sizeable
corpus of rulings and precedents. From this point onwards, however, most
scholars, generally representing the Sunni tradition, came to claim that all
key questions of law had been resolved by major schools, and hence per-
sonal interpretation of Islamic law was no longer necessary.*® The early
signs of legal rigidity had already become visible due to the purported
infallibility of the consensus method. Scholars of this age posited that
since all crucial questions had been exhaustively settled, the future activi-
ty of the jurist needed to be confined to the clarification of the law or doc-
trine as had already been laid down. The task of the jurist was simply to
emulate (taglid), follow or expound the existent precedent or principle.®’

This policy finally assumed an official character by the declaration
of the Iraqi jurists to “close the door” for the exercise of ijtihad,*® which
confined independent reasoning chiefly to applying precedents, and to
drawing straight conclusions from the recognised handbooks. This signi-
fied that legal norms could no longer be extracted directly from the prima-
ry sources, but from the textbooks of recognised schools, and hence any
juristic attempt to breach the confines of endorsed doctrines could give
rise to claims of heresy.

% Wael B. Hallaq, “On the Origins of the Controversy about the Existence of Mujtahids and

the Gate of Ijtihad”, in Studia Islamica, 1986, vol. 63, p. 136; Bernard Lewis, The Middle
East: 2000 Years of History from the Rise of Christianity to the Present Day, Phoenix Press,
London, 2000, p. 225.
9% Esposito, 1994, p. 195, see supra note 45.
97 Bernard Lewis and Buntzie Ellis Churchill, Islam: The Religion and the People, Wharton
School Publishing, New Jersey, 2008, p. 29; Karima Bennoune, “As-Salamu Alaykum?
Humanitarian Law in Islamic Jurisprudence”, in Michigan Journal of International Law,
1994, vol. 15, p. 613.
Irshad Abdal-Haqq, “Islamic Law: An Overview of its Origins and Elements”, in Hisham
M. Ramadan (ed.), Understanding Islamic Law: From Classical to Contemporary, AltaMi-
ra Press, Oxford, 2006, p. 21; Wael B. Hallaq, “Was the Gate of Ijtihdd Closed?”, in Inter-
national Journal of Middle East Studies, 1984, vol. 16, p. 5.
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Arguably, in addition to the propensity of dominant circles to main-
tain the politico-legal status quo, a key contributor to the discontinuation
of ijtih&d had been the concern to standardise the legal tradition in an em-
pire whose borders stretched far and wide. Muslim rulers and orthodox
scholars alike dreaded the possibility of divisive impact of critical think-
ing and independent reasoning over the unity of Islamic jurisprudence-
which was already splintered into numerous schools. Standardisation of
the tradition through imitation and strict analogy could initially have pre-
vented the intrusion of anomalous concepts, ideas, or traditions. However,
casting the law into rigid formulas and black-letter analyses, and divesting
the tradition of its dynamism eventually took its toll on the progress and
adaptability of Islamic law.

Certainly, Muslim jurists had not altogether abandoned the practice
of independent reasoning.*® For instance, the eminent philosopher and
jurist Al-Ghazali (d. 1111) argued that critical thinking based on wider
analogy, as opposed to narrow syllogism, and on the general purposes of
law was permissible.’® lon Taymiyya (d. 1328) likewise advocated the
indispensability of ijtihdd so that Islamic thought could be saved from
stagnation.’® Nonetheless, the tide of relying on orthodox interpretation
of extant sources progressively rose, and over the centuries far fewer ju-
rists claimed to possess the required qualifications to formulate novel
ideas. Hence, whilst the doors of ijtihdd remained ajar, Muslim jurists
ceased to widely exercise it to resolve new problems. As Hashmi observes,
the fact that some of the most canonical source books on Islamic law, like
Al-Shaybani’s work on Islamic law of nations (Kitdb Al-Siyar Al-Kabir),
remain centuries old demonstrates the extent to which Islamic thought
stagnated.® A mental straightjacket of this sort indeed stunted the Mus-
lim law for nearly a millennium. Be that as it may, there is no hard-and-

9 Abdulaziz A. Sachedina, The Just Ruler in Shi’ite Islam: The Comprehensive Authority of
the Jurist in Imamite Jurisprudence, Oxford University Press, Oxford, 1988, p. 159.

190 Imran A. K. Nyazee, Theories of Islamic Law: The Methodology of ljtihad, The Other
Press, Islamabad, 1994, p. 195.

101 Bernard Haykel, “On the Nature of Salafi Thought and Action”, in Roel Meijer (ed.),
Global Salafism: Islam’s New Religious Movement, Columbia University Press, New York,
2009, p. 43.

102 Sohail H. Hashmi, “Islamic Ethics in International Society”, in Sohail H. Hashmi (ed.),
Islamic Political Ethics: Civil Society, Pluralism, and Conflict, Princeton University Press,
Princeton, 2002, p. 151.
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fast rule in Islam to prevent contemporary scholars from resorting to ijti-
had to invigorate the law and make it more responsive to current realities.

2.4. Conclusion: Re-opening the Door for Critical Thinking

There is little doubt that blind adherence to orthodox doctrines up until
modern times has, in large measure, been responsible for the decline of
Muslim thought in almost all intellectual realms. The artificial shackles
placed on Islam’s inherent dynamism further paved the way for Western
domination and colonialism in all its forms and manifestations over large
parts of the Muslim-majority world. This eventually sparked considerable
debate over the ways in which such hegemony could be countered and the
once-glorious Islamic culture could be resurrected. By the end of the
eighteenth century, it became unmistakably clear that the key institutions
of the Muslim world were in steep decline, as judged against Western
standards and progress in most areas that were defining the socio-political
and economic contours of the modern period.%

Western domination eventually compelled Muslim thinkers to re-
flect on the precarious balance between entrenched religious standards
and the changing demands of modern exigencies. The pressures exerted
by such material and conceptual novelties, paired with the colonial enter-
prise over Muslim countries, eventually divided Muslim intellectuals as to
whether essential modern concepts, ideas and institutions needed to be
integrated or rejected-whether wholly or in part.1®* As Esposito puts it,
Muslim reactions to Western power and domination ranged from rejection
to adaptation, from a policy of cultural isolation and non-cooperation to
acculturation and reform.'%°

By the late nineteenth century, reformist movements incrementally
gained momentum within Muslim intelligentsia, advocating an overhaul
of politico-legal, economic, military and cultural institutions. % Irrespec-
tive of their intellectual backgrounds, almost all reformist thinkers chal-

103 Harry F. Hinsley, Power and the Pursuit of Peace: Theory and Practice in the History of
Relations between States, Cambridge University Press, Cambridge, 1963, p. 153.

104 Fazlur Rahman, Islam & Modernity: Transformation of an Intellectual Tradition, Universi-
ty of Chicago Press, Chicago, 1982, p. 4.

105 John L. Esposito, Islam and Politics, Syracuse University Press, Syracuse, 1987, p. 43.

106 Khaled Fahmy, All the Pasha’s Men: Mehmed Ali, His Army and the Making of Modern
Egypt, The American University in Cairo, Cairo, 1997, p. 253.
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lenged the status quo ante in a quest for ways to transform their societies
by, among other things, criticising dogmatic religious premises and advo-
cating progress to reverse the tide of decline. Islam, they essentially main-
tained, had to undergo a process of reformation and reinvigoration in re-
spect of “mutable principles”?” so that Muslims could awaken from their
debilitating slumber that rendered Islamic thought bankrupt of any viable
intellectual remedy responsive to modernity.

Reformers saw the restrictions on innovative thinking as hampering
the progress of Muslims, positing that each generation of Muslims must
be permitted to resolve the particular problems of their age through criti-
cal deliberation. For only in this way would the deleterious effects of un-
questioned emulation be averted and the richness of Islamic thinking be
saved from rigid dogmas. Reformist thinking hence highlighted the im-
perative for substantial reinterpretation and reconstruction of many basic
concepts and principles via free discussion, open-mindedness, and rigor-
ous scholarship.1%

The impact of such reformist calls has hitherto been notable across
the Muslim world, which, particularly since the nineteenth century on-
wards, has gone through dramatic transformations, including the phenom-
ena of modernity in all spheres of life, socio-political liberalisation, and
independence from colonial subjugation. In an effort to allow Islamic law
to meet the growing challenges of faith and contemporary exigencies,
many reformist-minded thinkers have rightly championed the revival of
independent, critical thinking. Among the most pressing problems consti-
tuting battlegrounds for reformists have been such controversial themes as
science vis-a-vis religion, secularism, rule of law, religious freedoms, hu-
man rights, and Islamic use of force.!% Having drawn on the overall Is-
lamic ethical framework, which places significant emphasis on such no-
tions as justice, equity, non-discrimination and reciprocity, Muslim schol-

107 John L. Esposito, “Trailblazers of the Islamic Resurgence”, in Yvonne Yazbeck Haddad,
John Obert Voll and John L. Esposito (eds.), The Contemporary Islamic Revival: A Critical
Survey and Bibliography, Greenwood Publishing, Westport, 1991, p. 53; Beverly M. Ed-
wards, Islamic Fundamentalism since 1945, Routledge, London, 2005, p. 20.

198 Qlivier Roy, Secularism Confronts Islam, Columbia University Press, New York, 2009, p.
45.

109 Abdullahi Ahmed An-Na’im, Islam and the Secular State: Negotiating the Future of Sha-
ri‘a, Harvard University Press, Massachusetts, 2008, p. 111; Ramadan, 2009, p. 207, see
supra note 33; Esposito, 2010, p. 86, see supra note 40.
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ars still seek to address these thorny problems that require radical rethink-
ing.

One critical consequence of this change in perspective is that non-
eternal rulings may now be understood against the backdrop of their polit-
ico-cultural setting and context that provided the rationale thereof. Conse-
quently, such a contextualised method of hermeneutics requires the aban-
donment of outdated doctrines, except for timeless principles, in favour of
developing new modes of thinking. This will in all likelihood also enable
Muslims to undercut the generally ideological and biased portrayal of
Islam as an inherently war-like and obscurantist faith. Finally, reopening
the door widely for critical thinking has the potential to demonstrate the
complexity of religious attitude towards issues of warfare, peace and
criminal justice — themes to which the remainder of this edited collection
will devote attention.
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Islamic Socio-Legal Norms and
International Criminal Justice in Context:
Advancing an ‘Object and Purpose’ cum

‘Maqgasid’ Approach

Mashood A. Baderin*

3.1. Introduction

The idea of international criminal justice is underpinned by the need for
international responsiveness (as opposed to mere reaction) to “the most
serious crimes of concern to the international community as a whole”.!
Such crimes are committed mostly during armed conflicts without the
perpetrators being brought to justice by the states in whose jurisdiction
they are committed, thus prompting the need for international responsive-
ness. Past and ongoing conflicts in different parts of the Muslim world
such as Iraq, Libya, Syria, and Yemen, in which atrocious crimes have
been committed by both state and non-state actors, beg the question of
what role can Islamic norms play in ensuring the effective realisation of
the objectives of international criminal justice, particularly in the Muslim
world? Do Islamic social norms generally have anything to contribute to
the effectiveness of modern international criminal justice? Is Islamic law,
as some have argued,? so radically different and unsupportive of interna-

* Mashood A. Baderin is a Professor of Laws at the School of Oriental and African Studies
(SOAS), University of London, United Kingdom. He teaches and researches in the areas of
Islamic law, international law, human rights law, and law and development in Africa, with
particular interest in the interaction between human rights law and Islamic law in Muslim-
majority states. He served as the UN Independent Expert on the Situation of Human Rights
in the Sudan from May 2012 to November 2014.

! Statute of the International Criminal Court, 17 July 1998, in force 1 July 2001 (‘ICC Stat-
ute’), Article 5 (http://www.legal-tools.org/doc/7b9af9/).

2 See, for example, David A. Westbrook, “Islamic International Law and Public Internation-
al Law: Separate Expressions of World Order”, in Virginia Journal of International Law,
1993, vol. 33, p. 819; Christopher A. Ford, “Siyar-ization and Its Discontents: International
Law and Islam’s Constitutional Crisis”, in Texas International Law Journal, 1995, vol. 30,
p. 499.
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tional criminal justice, or can it contribute to the effective implementation
of international criminal justice in the modern world?® These questions
have become more pertinent due to the increasing influence of Islamic
socio-legal norms in many Muslim-majority states today and also the sta-
tus of Islamic law as a recognised legal system in the modern world, with
growing propositions for the recognition of its principles by international
tribunals such as the International Court of Justice (‘ICJ’), pursuant to
Article 38(b) of the ICJ Statute,* and the International Criminal Court
(‘ICC) pursuant to Article 22(1)(c) of the ICC Statute.®

Like other questions of international law, questions of international
criminal justice are often addressed monolithically from Western secular
legal perspectives without much consideration of contributions that other
worldviews, such as Islam, can make to strengthen its universal ac-
ceptance. With reference to the Muslim world, this chapter proposes that
Islamic socio-legal norms (broadly defined) have positive potential, which
can and should be explored to deepen the universal effectiveness of inter-
national criminal justice in today’s world. The chapter disagrees with the
view that Islamic law is irreconcilable with the concept of international
criminal justice, and provides a contextual analysis of how the two sys-
tems can complementarily effect the shared objective of a more humane
world. Also, international criminal justice is often perceived restrictively,
as a form of punitive justice that is applicable only after the commission
of heinous crimes that shock the human conscience globally. Much of the
traditional literature on the subject focuses mainly on punitive justice “in
the form of international war crimes trials”® to punish perpetrators of in-

3 Michael J. Kelly, “Islam and International Criminal Law: A Brief (In)compatibility Study”,
in Pace International Law Review Online Companion, 2010, vol. 8, pp. 2-31.

Clark Lombardi, “Islamic Law in the Jurisprudence of the International Court of Justice:
An Analysis”, in Chicago Journal of International Law, 2007, vol. 1, pp. 85-118; Mas-
hood A. Baderin, “Religion and International Law: Friends or Foes?”, in European Human

Rights Law Review, 2009, pp. 655-57. See also Statute of the International Court of Justice,

26 June 1945, Article 38(b) (http://www.legal-tools.org/doc/fdd2d2/).

5 See Mohamed Badar, “Islamic Law (Shari‘a) and the Jurisdiction of the International
Criminal Court”, in Leiden Journal of International Law, 2011, vol. 24, no. 2, pp. 411-33.
See also ICC Statute, Article 22(1)(c), supra note 1 (http://www.legal-
tools.org/doc/7b9af9/).

6 Gideon Boas, “What is International Criminal Justice”, in Gideon Boas, William A. Scha-

bas and Michael P. Scharf (eds.), International Criminal Justice: Legitimacy and Coher-

ence, Edward Elgar Publishing Ltd., Cheltenham, 2012, p. 1.
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ternational crimes, with the hope that such punishment would serve as a
legal deterrent against future crimes.” In view of the debate about whether
international criminal trials have really succeeded in serving as a deterrent
against future atrocities,® this chapter advances a holistic view of interna-
tional criminal justice, not perceived restrictively as a post-conflict puni-
tive concept, but also understood and promoted as a pre-conflict humane
concept that addresses the social and moral conscience of humanity to
detest the commission of such heinous crimes in the first place. It advanc-
es a holistic conceptualisation of international criminal justice covering its
social, moral, political and legal elements in relation to Islamic socio-
legal norms and how that can be explored for enhancing international
criminal justice, particularly in the Muslim world.

In addressing the question “What is international criminal justice?”,
Gideon Boas states:®

International criminal justice is about more than responses.
How do we learn from history or sometimes fail to do so?
Can we use our understanding of human psychology to re-
spond better to mass atrocity, or to prevent or address it
sooner? What of the sociological elements that are infused in
our response to heinous international crimes; how do these
affect our understanding of international criminal justice?

He then notes that “while as international lawyers we have raised im-
portant questions about legitimacy and coherence, we do not always open
ourselves to a genuinely multidisciplinary approach to international crim-
inal justice”.!? Relatedly, the need has also been identified for “consider-
ing international criminal justice as a critical [universalist] project”, par-
ticularly with reference to alternative perspectives that question its Euro-

7 Cf. Mark Findlay and Ralph Henham (eds.), Beyond Punishment: Achieving International
Criminal Justice, Palgrave Macmillan, Basingstoke, 2010.

8  Chris Jenks and Guido Acquaviva, “Debate: The Role of International Criminal Justice in
Fostering Compliance with International Humanitarian Law”, in International Review of
the Red Cross, 2014, vol. 96, pp. 775-94; Jennifer Schense and Linda Carter, Two Steps
Forward One Step Back: The Deterrent Effect of International Criminal Tribunals, Interna-
tional Nuremberg Principles Academy, Nuremberg, 2016.

% Boas, 2012, p. 1, see supra note 6.

10 Ibid.
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centrism and promote its universal legitimacy.™ Thus, this chapter pro-
poses the need for an inclusive approach to international criminal justice
that involves learning from our collective human history and accommo-
dating social, moral, political, and legal understandings of relevant norms
from different civilisations, with specific reference to Islamic socio-legal
norms, to enhance international responsiveness to heinous crimes that
shock the conscience of the international community as a whole.

The social and moral perspectives ask the question ‘why?’ relating
to the normative foundations of international criminal justice, while the
political and legal perspectives ask the question ‘what?’ relating to its
institutional constructions. This reflects the necessary linkage between the
socio-moral and politico-legal dimensions of international criminal justice.
International responsiveness to heinous crimes should thus not be restrict-
ed to secular legalistic worldviews, but should also be examined within
the context of religious and cultural beliefs. People who commit interna-
tional crimes often act on certain distorted beliefs and understandings,
which need to be challenged by reference to alternative convincing inter-
nal evidence, to win and dissuade minds from committing those atrocities
in the first place. To effectively dissuade the commission of international
crimes during armed conflicts in the Muslim world, it is necessary to
promote a holistic and complementary understanding of the relationship
between international criminal justice and Islamic socio-legal norms. In
doing so, this chapter advances a combined application of the ‘object and
purpose’ principle under international law and the ‘magésid’ principle
under Islamic law to rationalise the complementary relationship between
the two systems.

3.2. ‘Object and Purpose’ and ‘Maqgasid’ as Comparable Normative
Principles

Basically, the concepts of ‘object and purpose’ and ‘magésid” are compa-
rable normative principles of international law and Islamic law respective-
ly. The object and purpose principle is an international law concept appli-
cable to the law of treaties for ensuring adherence to the primary objective
of a treaty. The relevancy of this principle lies in the fact that treaties are a
fundamental basis of international criminal justice and also the most im-

11 Julien Pieret and Marie-Laurence Hébert-Dolbec, “International Criminal Justice as a
Critical Project: Introduction”, in Champ Pénal/Penal Field, 2016, vol. XIII.
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portant source of international law generally. The effect of the object and
purpose principle is reflected in eight different articles of the 1969 Vienna
Convention on the Law of Treaties.* It is obvious from the provisions
cited that the object and purpose is the nucleus of a treaty, which the sub-
stantive provisions are aimed to achieve.

There is some debate about how the object and purpose is to be de-
termined where not specifically stated by the treaty. Nevertheless, there is
established judicial and academic understanding that the object and pur-
pose can be deduced from a treaty’s historical context or its preamble.
Hulme notes that “preambles are more frequently cited as sources or evi-
dence of a treaty’s ‘object and purpose’”.® The preamble normally pro-
vides insight into the context, philosophy and morals underlying a treaty’s
adoption. Ironically, not much attention is paid to the object and purpose
of treaties to enhance their moral strength and effectiveness. Hulme fur-
ther argues: “In light of treaties’ longstanding structure [...] it is surpris-

2" Vienna Convention on the Law of Treaties (‘VCLT’), 23 May 1969, in force 27 January
1980 (http://www.legal-tools.org/doc/6bfcd4/). In ascending order, Article 18 of the VCLT
obligates states “to refrain from acts that would defeat the object and purpose of a treaty™;
Article 19(c) prohibits states from entering any reservation that “is incompatible with the
object and purpose of [a] treaty”; Article 20(2) provides that a reservation to a treaty will
require the acceptance by all parties to the treaty, when it appears from the object and pur-
pose of the treaty that the application of the treaty in its entirety between all the parties is
an essential condition for each one to be bound by the treaty; Article 31(3) provides that a
treaty shall be interpreted in good faith “in the light of its object and purpose”; Article 33(4)
provides that the object and purpose of a treaty shall be a reference point in resolving any
differences of meaning in different authentic texts of the treaty; Article 41(1)(b)(ii) pro-
vides that two or more parties to a multi-lateral treaty may only agree to modify the treaty
as between themselves alone if the modification in question is, inter alia, not incompatible
with the effective execution of the object and purpose of the treaty as a whole; Article
58(1)(b)(ii) provides that two or more parties to a multi-lateral treaty may only agree to
suspend the application of provisions of the treaty temporarily as between themselves if
the suspension in question “is not incompatible with the object and purpose of the treaty”;
and Article 60(3)(b) provides that “violation of a provision essential to the accomplishment
of the object and purpose of [a] treaty” constitutes a material breach of the treaty.

13 Max H. Hulme, “Preambles in Treaty Interpretation”, in University of Pennsylvania Law
Review, 2016, vol. 164, p. 1300. For an earlier judicial position, see the dissenting opinion
of Judge Anzilotti in the Permanent Court of International Justice (‘PCIJ’), Advisory Opin-
ion in Interpretation of the Convention of 1919 Concerning Employment of Women Dur-
ing the Night, (1932) PCIlJ, Series A/B, No. 50, pp. 383-89 (http://www.legal-
tools.org/doc/1839h9/). See also Isabelle Buffard and Karl Zemanek, “The ‘Object and
Purpose’ of a Treaty: An Enigma?”, in Australian Review of International and European
Law, 1998, vol. 3, pp. 311-43.
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ing that the ubiquitous preamble has received so little attention”.** Atten-
tion is often placed mainly on the substantive provisions of a treaty to the
detriment of the preamble, which is usually considered as having no bind-
ing effect.® Although its binding nature is debatable, the moral value of
the preamble as repository of a treaty’s object and purpose is settled. Thus,
the moral justification of a treaty is in its object and purpose, which
should be evoked to advance universal acceptance of the international
norm conveyed by the treaty.

As the object and purpose principle applies generally to internation-
al treaties, it is applicable to all treaties relating to international criminal
justice such as international humanitarian law, international human rights
law and international criminal law, as will be analysed later. We can aim
to identify the object and purpose of each of these specific areas of inter-
national law from the respective treaty preambles and their historical con-
texts. This provides an objective and common moral yardstick for recon-
ciling the norms of international criminal justice with relevant Islamic
norms. As academic efforts to reconcile Islamic norms with international
norms are sometimes misconceived as questionable attempts to simply
subjugate Islamic norms to international norms, identifying and advancing
the object and purpose of the respective international norm provides an
objective moral justificatory basis of complementarity between the two
systems.

Similarly, the concept of magdsid is also a normative principle of
Islamic law formulated by classical Islamic jurists to promote a contextual
understanding of Shari ‘ah provisions. The full Arabic terminology for the
principle is ‘magqgdasid al-Shari ‘ah’, which has been translated variously in
the English language as “objects and purposes of the Shari‘ah”,*® “aims
and intentions of the law”," “existential purpose of the law”,*® “higher

14" Hulme, 2016, p. 1283, see supra note 13.
15 |bid., p. 1285.

16 Mashood A. Baderin, International Human Rights and Islamic Law, Oxford University
Press, Oxford, 2003, p. 40.

17 Wael B. Hallag, A History of Islamic Legal Theories, Cambridge University Press, Cam-
bridge, 1997, p. 167

18 Ibid., p. 168.
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objectives of Islamic law”,*® “higher intents of Islamic law”?%

purposes of the Shari‘ah”?! “the goals and objectives of Islamic law
and “philosophy of Islamic law”.Z It is similar in many ways to the object
and purpose principle under international law. For Muslims, the Shari ‘ah
(consisting of the Qur’an and the Sunnah) is the fundamental source from
which all Islamic norms draw validity. The Qur’an contains the divine
and immutable injunctions of God while the Sunnah depicts the practices
of Prophet Muhammad as reported in authentic akddith (Traditions). The
provisions of both sources are, however, subject to human speculative
interpretations, which can be either literal or contextual. Literal interpreta-
tions can often lead to out-of-context and reductionist understandings of
the Shari‘ah. Thus, the classical Islamic jurists formulated the concept of
magqasid to ensure that the provisions of the Shari‘ah are not interpreted
contrary to its intended objectives.

Based on Qur’anic verses such as “God desires ease for you, and
desires not hardship for you”,2* “God does not desire to make any imped-
iment for you”,? “[God] has laid on you no impediment in your reli-
gion”, % “We have not sent thee [Muhammad], save as a mercy unto all
beings”,?” “Now there has come to you a Messenger from among your-
selves, grievous to him is your suffering”;?® and authentic Traditions of
the Prophet such as “Verily the religion is easy, and no one overstretches
himself in the religion except that it crushes him, so be moderate and try

goals and
9922

19 Ahmad Al-Raysuni (translated by Nancy Roberts), Imam Shatibi’s Theory of the Higher
Objectives and Intents of Islamic Law, The International Institute of Islamic Thought,
Washington, 2005, p. xxi.

20 Gamal Eldin Attia, Towards Realization of the Higher Intents of Islamic Law, The Interna-
tional Institute of Islamic Thought, Washington, D.C., 2007.

21 M. Cherif Bassiouni, The Shari ‘a and Islamic Criminal Justice in Time of War and Peace,
Cambridge University Press, Cambridge, 2014, p. 68.

22 Mohammad Hashim Kamali, “Magéasid Al-Shari ‘ah: The Objectives of Islamic Law”, in
Islamic Studies, 1999, vol. 38, no. 2, pp. 193-208.

2 Jasser Auda, Magasid Al-Shariah as Philosophy of Islamic Law: A Systems Approach,
International Institute of Islamic Thought, London, 2007.

2 The Qur’an (translation by Arthur J. Arberry), 2:184.
% bid., 5:6.

% bid., 22:78.

27 1bid., 21:107.

2 1bid., 9:128.
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to be near perfection and take glad tidings”,? “The best of your religion is
that which is easiest, the best of your religion is that which is easiest”,*
and “Make things easy and do not make things difficult, give glad tidings
and do not put people off’;*! the classical Islamic jurists identified the
general magqasid of the Shari‘ah as the promotion of human well-being
(al-mosalahah) and prevention of harm (mafsadah), often referred to col-
lectively as al-mosalahah. This concept of al-mosalahah may be per-
ceived narrowly as promoting only the well-being of the Muslim commu-
nity (ummah) specifically or broadly as promoting the well-being of hu-
manity generally. Obviously, perceiving it broadly as the well-being of
humanity generally is more consistent with international norms. The pri-
mary Islamic jurisprudential position is that the magdsid of the Shari ‘ah is
to promote the well-being of humanity generally, which also incorporates
the well-being of the Muslim ummah. This is evidenced by the Qur’an’s
description of God as “[t]he Lord of men”,® “[t]he Lord of all Being”*?
and of the Prophet as “a mercy unto all beings”.3* However, where the
well-being of the Muslim ummabh is endangered, then the magqasid would,
justifiably, revolve to protecting the well-being of the Muslim ummah
specifically. Thus, similar to the object and purpose principle under inter-
national law, the magqdsid principle is for ensuring adherence to the objec-
tives of the Shari ‘ah, deducible from the Qur’an and the Sunnah as pro-
moting human well-being generally.

Although the notion of magqdsid al-Shari‘ah had been in use infor-
mally much earlier,® the fourteenth century Andalusian Islamic jurist Abu
Ishag Al-Shatibi is considered generally to be its formal initiator owing to
his contribution to its formal recognition as we know it today. In his re-
nowned Islamic jurisprudential work, Al-Muwéfagat fi Usul al-Shari ‘ah,

29 Reported by Al-Bukhari, Book 2, adith 39.

30 Reported by Musnad Ahmad (3/479).

31 Reported by Al-Bukhari, Book 3, adith 69.

32 The Qur’an, 114:1, see supra note 24. The verse is “rabb al-N&s” in Arabic. While the
term “al-N&s” is often translated as ‘men’ in English, as in Arberry’s translation here, this
should not be misconstrued genderwise as meaning the plural of ‘man’ and thus excluding
women, but construed as meaning ‘mankind’ or humans generally, and thus ‘rabb al-N&s’
should be contextually understood as meaning “[t]he Lord of all mankind”.

33 |bid., 1:1.
34 1bid., 21:107.
% Kamali, 1999, p. 2, see supra note 22.
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Al-Shatibi noted that the original intention of God in revealing the Sha-
ri‘ah is to protect human well-being and thus in interpreting any verse of
the Qur’an or Tradition of the Prophet, care must be taken not to contra-
dict the general objective of the Shari ‘ah which is maslahah. He consid-
ered the magdsid as a necessary principle for proper jurisprudential rea-
soning (ijtihad) in Islamic law.*® Today, the magasid principle is acknowl-
edged by most contemporary Islamic scholars and jurists as the necessary
jurisprudential tool for reconciling Islamic law with different contempo-
rary issues such as human rights and humanitarian law generally. For ex-
ample, Kamali has observed that the magdasid principle is an evidently
important theme of the Shari ‘ah and that “the Shari‘ah generally is predi-
cated on benefits to the individual and the community, and its laws are
designed so as to protect these benefits and to facilitate the improvement
and perfection of the conditions of human life on earth”.3” Thus, the
magqagsid principle provides a proper contextual approach for advancing
the benevolent scope of Islamic law.

Apart from the general maqdsid of the Shari ‘ah, there is also recog-
nition that each specific area of Islamic law, such as Islamic family law,
Islamic humanitarian law and Islamic international law, has its respective
objective (magsad) within the context of the general magdsid. Thus, the
magqasid principle will be employed to explore the role of Islamic socio-
legal norms in enhancing international criminal justice, particularly in the
Muslim world, by reference to relevant provisions of the Qur’an and the
Sunnah in relation to both the general magqdsid of the Shari‘ah and the
specific magsad of identified areas of Islamic law relevant to international
criminal justice.

From the above analysis of these two comparable normative princi-
ples, it is obvious that both international law and Islamic law are not insti-
tuted or meant to be applied in abstracto. Rather, both systems were insti-
tuted to achieve identifiable objectives, the appreciation of which is nec-
essary for establishing an objective relationship between the two systems.
Generally, these two respective principles of international law and Islamic
law provides the basis for a common objective of attaining a more hu-

% lbrahim Al-Shatibi (translated by Imran Ahsan Khan Nyazee), The Reconciliation of the
Fundamentals of Islamic Law, Al-Muwafagat fi Usul Al-Shari‘a, vols. 1 and 2, Garnet
Publishing Ltd., 2012, p. 229.

87 Kamali, 1999, p. 229, see supra note 22.
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mane world, which can be evoked for promoting a complementary rela-
tionship between the two systems.

3.3. The Basis of International Criminal Justice in Relation to
Islamic Socio-Legal Norms

Today, certain acts are considered international crimes for which perpetra-
tors must be brought to justice, based “largely on the notion that some
crimes are so heinous that they offend the interest of all humanity, and,
indeed, imperil civilization itself”.®® Thus, international criminal justice is
essentially linked to international humanitarian law, which regulates and
puts constraints on the conduct of warfare; international human rights law,
which promotes the protection of human dignity; and international crimi-
nal law, which prohibits and prescribes punishments for certain core
crimes under international law. These three specialised areas of interna-
tional law may be described as the three pillars of the international crimi-
nal justice system, as they together provide the substantive basis for
which international criminal justice applies. For example, ‘war crimes’
and ‘genocide’ are two of the substantive crimes punishable under interna-
tional criminal law, with the former being a consequence of the violation
of core norms of international humanitarian law and the latter being a
consequence of the violation of the norms of international human rights
law. Thus, an appreciation of international humanitarian law, international
human rights law and international criminal law as the basis of interna-
tional criminal justice is essential for an effective preventive international
criminal justice system. For example, it is when the rules of international
humanitarian law are violated that the need to punish war crimes arises
under international criminal justice. Thus, promoting adherence to inter-
national humanitarian law is essential to preventing the occurrence of war
crimes in the first place. Similarly, respect for international human rights
law would prevent the occurrence of atrocities such as genocide, while
respect for international criminal law would automatically ensure a pre-
ventive international criminal justice system.

While international humanitarian law, international human rights
law and international criminal law are all international legal regimes, they

3 Leila Nadya Sadat, “Competing and Overlapping Jurisdiction”, in M. Cherif Bassiouni
(ed.), International Criminal Law, vol. 2, 3rd ed., Martinus Nijhoff Publishers, Leiden,
2008, p. 207.
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are evidently motivated by morals and humaneness, which are important
factors for promoting adherence to them. In relation to the Muslim world,
linking the morals underlying international humanitarian law, internation-
al human rights law, and international criminal law to Islamic socio-legal
norms can go a long way to ensure adherence to these international nor-
mative regimes. Thus, a better contextual understanding of the relation-
ship between Islamic socio-legal norms and international criminal justice
first requires an Islamic socio-legal connection with each one of interna-
tional humanitarian law, international human rights law and international
criminal law as the basis of international criminal justice.

3.3.1. Islamic Socio-Legal Connection with International
Humanitarian Law

Bassiouni traced the history of warfare back to the biblical account of
Cain’s murder of his brother Abel, which also has an Islamic account in
the Qur’an,* noting that what started with brother against brother subse-
quently “turned to family against family, tribe against tribe, and nation
against nation”,*’ as is witnessed today. He observed that “between 1945
and 2008 there were an estimated 313 conflicts, which collectively result-
ed in the killing of an estimated one hundred million persons, excluding
other human and material harm”.** The numbers have escalated greatly
since 2008. The morality of such human annihilation and harm is difficult
to justify from both an Islamic or secular point of view. Wars have been
traditionally fought with brutality aimed at total destruction of the enemy
and resulting in the commission of heinous atrocities, devastation and
great human suffering. In light of the difficulty in preventing warfare
completely, the realistic option, from ancient times, was to aim at regulat-
ing the conduct of warfare to limit, on humanitarian grounds, the devasta-
tion of war. This was first achieved through customary rules and subse-
quently through formal treaty law in modern times.*? The regulation of

3 The Islamic account of this incident is in the Qur’dn, 5:12-31, which rounds up with two
important verses proscribing arbitrary killing and mischief on Earth at 5:32-33.

40 M. Cherif Bassiouni, “Perspectives on International Criminal Justice”, in Virginia Journal
of International Law, 2010, vol. 50, no. 2, pp. 278-79.

4 1bid., p. 280.

42 See, for example, Michael Howard, George Andreopoulos and Mark R. Shulman (eds.),
The Laws of War: Constraints of Warfare in the Western World, Yale University Press, Yale,
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warfare in ancient times was not limited to one civilisation, nor is it solely
a Western concern in modern times. Alexander has succinctly observed:*®
Laws of war have always existed to limit the destruction of
war. The ancients, the knights of the middle ages, the jurists
of the early modern period all testify to the record of this
concern. Nor is it just a Western concern. Other cultures,
such as China, Japan, India and the Islamic world, have their
own traditions of rules of warfare. Yet, despite this universal
concern, the attempt to limit war has suffered various set-
backs. It was not until the 19" century that a movement to
codify the laws of war began and modern international hu-
manitarian law was born.

The historical context of international humanitarian law** and the
preambles of relevant international humanitarian law instruments® clearly
indicate that the general object and purpose of international humanitarian
law is to diminish the evils of war, promote humanitarianism in war and
lessen the horrors, evils and unnecessary human suffering in warfare,
through international political and legal co-operation. For example, the
preamble of the second Hague Convention with Respect to the Laws and
Customs of War on Land of 1899 states, inter alia, that its provisions had
“been inspired by the desire to diminish the evils of war so far as military
necessities permit”.*® Similarly, the Preamble of the third Hague Conven-
tion for the Adaptation to Maritime Warfare of 1899 states that the Pleni-
potentiaries were “animated by the desire to diminish, as far as depends
on them the evils inseparable from warfare”.*” Also, the Preamble of the
Geneva Convention (IV) of 1949 states that its purpose is for the protec-

1997; Leslie C. Green, The Contemporary Law of Armed Conflict, 3rd ed., Manchester
University Press, Manchester, 2008, Chapter 2.

4 Amanda Alexander, “A Short History of International Humanitarian Law”, in European
Journal of International Law, 2015, vol. 26, no. 1, pp. 111-12.

4 See, for example, Henry Dunant, A Memory of Solferino, International Committee of the
Red Cross, Geneva, 1939; Frits Kalshoven and Liesheth Zegveld, Constraints on the Wag-
ing of War: An Introduction, 4th ed., Cambridge University Press, Cambridge, 2011.

4 See, generally, the ICC Legal Tools Database for all these instruments.

46 Hague Convention (I1) with Respect to the Laws and Customs of War on Land, 29 July
1899, Preamble (http://www.legal-tools.org/doc/7879ac/).

47 Hague Convention (l11) for the Adaptation to Maritime Warfare of the Principles of the
Geneva Convention of 22 August 1864, 18 October 1907, Preamble (http://www.legal-
tools.org/doc/7465fa/).
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tion of civilian persons in times of war.*® This object and purpose of inter-
national humanitarian law is based on morals and humaneness acknowl-
edgeable universally, including under Islamic socio-legal norms.

Evidently, the concept of international humanitarian law is con-
sistent with Islamic socio-legal norms. Its object and purpose as identified
above is in consonance with the general magdsid of the Shari‘ah and the
specific magsud of humanitarian law in Islamic jurisprudence.®® Islam
recognised the need for constraint in warfare as early as the time of
Prophet Muhammad in the seventh century, as evidenced by his consistent
instructions to the Muslim army urging restraint and humanitarianism in
war. Bassiouni has noted that these early instructions of the Prophet later
formed the basis of the traditional rules of armed conflict under Islamic
law of nations (al-siyar) later “codified in the eighth century CE by Al-
Shaybani (d. 189/804) in his famous book Al-Siyar [which] [...] constitut-
ed the most developed articulation of international humanitarian law until
the twentieth century CE, when the foundations of modern customary and
conventional international humanitarian laws were laid”.®® Similar to
modern international humanitarian law, Islamic law prohibits mutilations,
unnecessary destructions, unnecessary bloodshed, unnecessary human
suffering, and excesses in warfare.>! These regulations were derived from
the Shari‘ah, the practices of the early Caliphs, and from treaty obliga-
tions. The general tone for constraint in warfare under Islamic law is set in
the Qur’anic text 2:190, prohibiting excesses in the conduct of war: “Fight
in the cause of God those who fight you but do not exceed limits; for God
does not love those who exceed limits”. This Qur’anic provision clearly
indicates that there are limits in warfare that should not be exceeded under
Islamic law. The details of these limits are found in the recorded traditions
of Prophet Muhammad and the practices of the orthodox Caliphs after
him. It is recorded that during his lifetime, whenever the Prophet

48 Geneva Convention (1V) relative to the Protection of Civilian Persons in Time of War, 12
August 1949, in force 21 October 1950, Preamble (http://www.legal-
tools.org/doc/d5e260/).

49 Karima Bennoune, “As-Salamu Alaykum?: Humanitarian Law in Islamic Jurisprudence”,
in Michigan Journal of International Law, 1994, vol. 15, no 4. pp. 605-43.

0 Bassiouni, 2014, p. 162, see supra note 21.

51 See, for example, Muhammad Hamidullah, The Muslim Conduct of State, 7th ed., Sh.
Muhammad Ashraf Kashmir Bazar, Lahore, 1977; Syed Imad-ud-Din Asad, “Islamic Hu-
manitarian Law”, in Dawn, 24 February 2006.
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Muhammad appointed a commander for warfare, he enjoined him with
God-consciousness and gave orders for restraint in warfare, for example,
as follows:®*2

[N]ever commit breach of trust nor treachery nor mutilate
anybody nor Kill any minor or woman. This is the pact of
God and the conduct of His Messenger for your guidance
[...] In avenging the injuries inflicted upon us molest not the