TABLE OF CONTENTS

NY o T e e USSR 1

FOTOWOTU ... 111

1.  Towards a More Comprehensive Understanding and
Effective Proving of International Sex CFimes ............cccocccuveevecnnenne. 1

By Morten Bergsmo and Alf Butenschen Skre

1.1. Understanding and Proving International Sex Crimes:

Between Standard-Setting and Effective Prosecution.................... 1
1.2. Chapter Contributions: History, Legal and Evidentiary
Requirements, and Sociological Perspectives .........cccocuevvveeveennenne. 2
1.3, Further INQUITY......ccoevvierieiieeie ettt ene e ens 9
2. Prosecuting Sexual Violence from Tokyo to the ICC........................ 13
By David Cohen
2.1. World War Il Foundations............ccceeveenienienieeieeieeieeieeeeee. 14

2.1.1.  The Jurisprudence of the Tokyo Tribunal (‘IMTFE’) ..... 16
2.2. Defining Rape and Sexual Violence at the ICTY and the ICTR .. 24
2.3. Defining Forced Marriage and Sexual Slavery at the

Special Court for Sierra Leone: AFRC, RUF, and CDF Cases .... 32

2.3.1. “Silencing Sexual Violence” in the CDF Case................ 33

2.3.2. The AFRC Trial Chamber Judgment .............ccccveerveennenn. 35

2.3.3. Forced Marriage in the AFRC Appeals Judgment............ 37
2.4. Sexual Slavery and Forced Marriage in

the Katanga Case at the ICC ........c.covvvvvieiiiiieieciecieeeeeie e, 41
2.5. The Special Panels for Serious Crimes in East Timor.................. 44

Appendix 1: Evidence from Suai on Sexual Violence ................. 53

3. Addressing the Challenges to Prosecution of Sexual Violence
Crimes before International Tribunals and Courts .......................... 65

By Patricia Wildermuth and Petra Kneuer

vii



viii

3.1.
3.2.

3.3.

3.4.

3.5.

3.6.

3.7.

3.8.

3.9.

INELOAUCTION .ottt e e e e e e e 65

International Focus on Sexual Violence Offenses.............coeeee. 68
3.2.1. International Tribunals and Sexual Violence Offenses.... 70
The Prosecutorial Framework............ccoccoiiiiiiiiiiiinniienienee 75
3.3.1. The Hybrid Nature of International Criminal Tribunals
and the ICC ..o 75
3.3.2. The Role and Function of the Prosecutor ...........c.......... 82
Sexual Violence Crimes: An OVEIVIEW.......cceevverveerieereerivenenenns 84
3.4.1. Fromthe ICTR to the ICC .......cccovvviiiiiniieieeieiees 84
3.4.2. Genocide, Crimes Against Humanity, and War Crimes.. 86
3.4.3. Modes of Responsibility .........cccceveeviieviieiiieniieiiesieeeneans 88
The Indictment: The Legal Roadmap ........ccccceevvveviievienieniennnns 90
3.5.1. Legally and Factually Sufficient Indictments.................. 90
3.5.2. Corrective Action after Confirmation............cceeceevvueennnnne 94
3.5.3. Practical and Strategic Considerations..............cceevererenn. 98
Evidentiary Challenges at Trial ..........ccccccvevvenieriinieeieeieee, 105
3.6.1. Evidence Weighing and Fact Finding.............ccccccccee.. 109
3.6.1.1. Admissibility of Evidence........c...cccccverurennenn 109
3.6.1.2. Assessing Credibility and Reliability ............. 112
3.6.1.3.  Corroboration ..........ccecceereereeeiiienieenieenieneene 115
3.6.2. The Sexual Assault Victim as a Material Witness......... 116
3.6.2.1. Protecting and Supporting the Sexual Crime
Victim as Witness......cceeveereenieeieeneenienienns 117
3.6.2.2. The Victim’s Pre-Trial Statement and
Testimony at Trial .........ccccevvevieeiiiiieieeenne, 122
3.6.3. Establishing Accountability..........ccccovvevvieeieeciieieeneenne, 126
3.6.3.1. Individual Criminal Responsibility ................ 128
3.6.3.2. Holding Senior Officials Responsible
for Acts of Subordinates.............cccccverveenennne. 130
3.6.3.3. Common Purpose as a Sister
of Joint Criminal Enterprise ........cc.ccccceeuennne. 132
The APPEAl ...viivviiiieiiieceee e 134
3.7.1. Setting the Record........c.ccoveviiviiiiiiieeeeie e, 134
Gender Mainstreaming .........c.oecveveveeneneenienienieneseese e 137
3.8.1. Staffing and Gender Representation.............ccceevvenneenee. 139
CONCIUSION ...ttt 140



Sexual Offences in International Criminal Law, With a Special
Focus on the Rome Statute of the International Criminal Court.... 143

By Kai Ambos

4.1. International Criminal Law, International Crimes and
Sexual VIOIENCE....c.eeiiiieiieiieieeieeeie ettt 143

4.2. Explicit Criminalization of Sexual Violence..........c.cccccceverennen. 150
4.2 1. RAPC ciiieiiieciie ettt 152
4.2.2. Sexual SIaVery ......cccceveiiiiiiienieseee e 159
4.2.3. Enforced Prostitution...........cceecvevvervenceenreereeneeieeeenn 162
4.2.4. Forced Pregnancy ........cccocceevveeeeieeenieeeiiieesieeeree e 164
4.2.5. Enforced Sterilization ............cccceeveveeeiiieiiieeie e 165
4.2.6. Other Forms of Sexual Violence ...........cccccceeevvervvennnnne. 166

4.3. Other Implicit Criminalization of Sexual Violence ................... 167
4.3.1. Outrages upon Personal Dignity and Torture................. 167
4.3.2. GENOCIAC.....cvierieriieiiecre ettt rtee et ere e es 170
4.3.3. Crime Against Humanity of Persecution....................... 172

Complicity in Rape in the Jurisprudence of

the ad hoc Tribunals and the Special Court for Sierra Leone........ 175
By Marina Aksenova
5.1 INrodUCHON «...ovieiiiiieieie et 175
5.2. Preliminary ObSEervations ..........ccccceeeeerienienieneenieneneeneneeeene 177
5.3. Law of Complicity: Theoretical Foundations.................ccocv...... 178
5.3.1. Theories of AUTibULION ....eooueeieieriieierieeeeeeeeeee 178
5.3.2. The Causation Problem and the Nature of Complicity.. 179
5.3.3. DefiNitions ...cccceevieiieiiieiiesiesiieeie et 181
5.4. Complicity in International Criminal Law .........c.cccceevveevenennnne. 187
5.4.1. Historical Perspective .........cceevveriierierieniieriesie e, 187
5.4.2. Jurisprudence of the ad hoc Tribunals.............cccccueenee. 189
5.4.3. The ICC Take on Complicity and
Joint Criminal ENterpriSe........ccccevvevveereenienieeieeieenens 194
5.5, Case StUAIES....ceeiieiieiieriie ettt 197
5.5.1. The ICTY Jurisprudence..........c.cceoeeverereeneneeneneenenn. 197
5.5.1.1. The Furundzija Case ..........ccceoovevrvevrverrverenennn. 197
5.5.1.2. The Kunarac et al. Case.........cccceevveruennnnne. 199
5.5.2. The ICTR Jurisprudence...........cccceevveereeneereesieeeieeienns 202
5.5.2.1. The Akayesu Case...........ccevvvevrvevreseesrenenanen. 202
5.5.2.2. The Musema Case ..........cceeceeeeveenenceeseneannnns 206
5.5.3. The SCSL Jurisprudence ............cceeeereereereerseeenieeniens 208
5.53.1. The AFRC CaS€...cceeoveiurreeeeieeeseeeeeeenans 208



5.5.3.2. The RUF CaSE cccuuuveeiiiiiiieeeeeeeeeeeeeeeeeeeenns 214

5.6. Complicity in Rape: Comparative Approach ............ccccevevevennns 219
5.7, CONCIUSION ..ottt 223
The Means of Proof of International Sex Crimes ...............c........... 225
By Sangkul Kim
6.1, INErOdUCTION ..ot 225
0.2, RAPC .ottt et 227
6.2.1. Elements: ‘Sexual Invasion (Conduct)’
and ‘Coercive Circumstances (Circumstance)’ ............. 227
6.2.2. Means of Proof..........ccccceeiiiiiiniinieeeeeee 229
6.2.2.1. Means of Proof ‘Sexual Invasion (Conduct)’. 229
6.2.2.2. Means of Proof of
‘Coercive Circumstances (Circumstance)’..... 231
6.2.2.3. Means of Proof of the
‘Effects of Rape/Trauma (Consequence)’? .... 237
6.3. Forced Marriage as Other Inhumane Act ..........cccceveiniiineenenn, 240
6.3.1. Prosecutorial Choice due to the Absence of a
Specific Provision of Forced Marriage...........c.ccveenee.... 240

6.4.

6.5.

6.3.2. Elements: ‘Imposing Forced Conjugal Association
(Conduct)’, ‘Physical or Mental Suffering

(Consequence)’ and ‘Gravity’........c.cceeeveeereerreereesvennnens 242
6.3.3. Means of Proof..........ccoceriiiiiiiiiniiceeeee, 242
6.3.3.1. Means of Proof of ‘Imposing Forced
Conjugal Association (Conduct)’................... 242
6.3.3.2. Means of Proof of ‘Physical or Mental
Suffering (Consequence)’.........cccecueereeeneennenne 248
6.3.3.3. Means of Proof of ‘Gravity’.........ccceevervrennnne 250
6.3.3.4. Means of Proof of Mental Element for
CGIaAVILY oeeeiiieeiee et e 251
Sexual Slavery in the SCSL Jurisprudence ............cccceveeneencene 251
0.4.1. OVETVIEW...eeiiiiiieiieeieieee sttt 251
6.4.2. Elements: ‘Exercising Powers of Right of Ownership
(Conduct)’ and ‘Sexual Acts (Conduct)’........ccceeeeeveenne 254
6.4.3. Means of Proof.........cccoooeiiiieiiiieeeeeeee e 255
6.4.3.1. Means of Proof of ‘Exercising Powers of
Rights of Ownership (Conduct)’ .................... 255

6.4.3.2. Means of Proof of ‘Sexual Act (Conduct)’ .... 257
6.4.4. Open-Ended Nature of Means of Proof of

Sexual SIaVery ......coevierierieeii e 258
Enslavement Based on Rape in the ICTY Jurisprudence............ 259



6.5. 1. OVEIVIEW...ueeiiiiiiieieeeeeeeeeeeeeeeeeeeeee e e e e e e

6.5.2. Element: ‘Exercising Powers of Right of Ownership

(CoNAUCE) ...t e

6.5.3. Means of Proof ........ccccoiiiiiiiiiiee e
6.5.3.1. Indicia of ‘Exercising Powers Attaching to
the Right of Ownership’.........ccccevevvevieniennen.
6.5.3.2. Means of Proof of ‘Exercising Powers
Attaching to Right of Ownership’ from the
Specific Facts of Kunarac et al. case .............
6.6, CONCIUSION ...ttt s

Beyond Dogma and Taboo:
Criteria for the Effective Investigation of Sexual Violence.............

By Xabier Agirre Aranburu

7.1, INErOAUCTION ..ttt s
7.2. Strategy, Opportunity and Other Factors.........c.ccccevveveveiveennenns
7.3. Reporting Issues: Under, Hyper and False ...........cccceeveviiieennenns
7.4. Analysis of Variations and Prevalence Factors .............ccccceeee.
7.5. Male Victims: the Last Taboo ........cccccceeviiiiieiieniiiieiieeeeens
7.6. Pattern Evidence and ANalysis .........ccccveeeviecreevienienienieeieeieens
7.7. Conclusions: the Way Forward ...........ccoooeeiiieiiiniiniinieeieeens

Statistical Evidence of Sexual Violence
in International Court SEttings ............ccccceeveeveeniecrveeseeneenieenne

By Amelia Hoover Green

8.1, INtrOdUCHION ...ccvviiiiiieeiieccieeee e e
8.2. Inferential Problems .........ccccccoeieiiiiiiiiieiiiece e
8.2.1. Biased Samples......ccccoievierieiieniieiieeeeeree e
8.2.2. DefiNitioNS ...ccveevierieeiieiieiieeiesie et
8.2.3. Comparing Data SOUICES ........cccecuervircrieriieriierie e
8.3. Institutional Problems..........ccceevviviiiviieniieiieeie e
8.3.1. Complexity and HEuristics .........cceevrevrieviereeiieereaiens
8.3.2. Expert Credentialing...........ccceveveeninieniininiineneneee,
8.3.3. Legal versus Statistical Reasoning ...........ccccceevveeveenenns
8.4, CONCIUSION.....eiiiiiiieiieiiectiecite et ettt et eetaeesreebe e beesese e

X1



10.

Xii

The Promise and Peril of Primary Documents:
Documenting Wartime Sexual Violence in El Salvador and Peru.. 315

By Michele Leiby
0.1, INtrOdUCTION ....ieiiieiieiie ettt 315
9.2. Civil War in El Salvador and Peru ...........cccceviviiniiiiiiiieeee 317

9.2.1. El Salvador.......ccccoeiiiiiiiiiiieeeeeeceee e 317

9.2.2. POIU ..ottt 319
9.3. Confronting the Past:

Truth Commissions and Human Rights NGOS ..............c.cc........ 321

9.3.1.  ElSalvador.......cccooiiiieiiiiiiieee e 321

0.3.2. POIU ..ttt 328
9.4. Data Availability and Victim Underreporting ..............ccceeveeenenns 333
9.5. What Is Sexual Violence: Legal Statutes and Social Norms...... 337
9.6. Building on International Human Rights Norms to Create

AnNalytical CONCEPLS.....cevvierrieriierieriierieieereeevesreereesreesieeseae e 345
9.7. Who Counts: Estimating the Number

of Sexual Violence VICtims ........cccceeveieieenieniiiiieeieeeeeeeee 352
9.8. Prioritization of Human Rights Violations ............ccccceveeneenneen. 354
9.9. Linguistic and Cultural Variation in Victim Reporting.............. 355
9.10. Constructing a New Database on Wartime Sexual Violence

in El Salvador and Peru..........ccccooviiiiiiiiiiic 357
0. 11, CONCIUSION ...ttt 361

Appendix: Guide to Collections of Archived Human Rights

Documents in El Salvador and Peru........................ 363

The Difficulties Inherent in the Investigation of
Allegations of Rape before International Courts and Tribunals .... 367

By William H. Wiley

10.1. INtrOAUCTION ...veeeieiiieeiiieiie ettt e e 367
10.2. Investigative Plans and ObjectiVes .........ccvevveeveerieieeieeieennens 369
10.3. Security and LOZISHICS ....c.cevveerrieiieeiieieeeieeeieeieeee e ereevee e 373
10.4. Establishment of the Crime Base — Witnesses ...........cccceeeennene 378
10.5. Establishing the Crime Base — Pattern Evidence........................ 383
10.6. Establishing LinKages.........c.ccovvevviiiiiiieniienieeiesiecie e ereesneens 384
10.7. Concluding Remarks ...........ccceceevieiiieniienienieniecie e 386



11. Rape During War is Not Inevitable:
Variation in Wartime Sexual Violence..............ccccccvvveivieiiiiiiiiiiii.

By Elisabeth J. Wood

11.1. Concepts and Definitions.........c..cecvveeeieeeciieeriieeiie e eiee e,
11.2. Variation in Patterns of Sexual Violence.........c.ccocceveeiienencennen.
11.3. Incomplete EXplanations ...........cccceecveeeveeviienieencienienie e
11.4. A Theoretical Framework for Explaining Variation in
Wartime Sexual VIolence.........ccooveviiiiieiienienieececeeeceee,
11.4.1. Individual Combatants............cccceeeeerereerenencenieneeenn,
11.4.2. Leadership Strategy ........ccceevvreecrireriieeiie e eiee e
11.4.3. Institutions for Socialization of Recruits .......................
11.4.4., Wartime Dynamics .........cccevvvevieecrierieenienre e
11.4.5. Armed Group Institutions:
Discipline and Indoctrination ...........ccccceveeveeveeniieenenne
11.5. When is Wartime Rape a Strategy or Practice of War?
When 18 1t Rare? ........oooieiiiiiiiiieeeeeeeeeee e
11.5.1. Explaining the Absence of Sexual Violence..................
11.5.2. Explaining Rape as a Strategy of War..........ccccceeveenee.
11.5.3. Explaining Rape as a Practice of War ..........cccccoceeeeie
11.6. Conclusion: Policy Implications.............cccevverveivieeneenienrennens

12. Sexual Violence in State Militaries ................ccccuueeeieiiiiiiiiiiiiii
By Elizabeth L. Hillman

12.1. INtrOUCTION ..evvviiiiiieeieeeee e
12.2. Sexual Violence as an International War Crime.........................
12.3. Global Convergence in Military JUSHICE ......c..ccvvevreerrenierreannens
12.4. Sexual Violence in the United States Military ..........cccceceveenee
12.5. CONCIUSION ...t e e

13. A4 Tale of Two Conflicts: an Unexpected Reading of
Sexual Violence in Conflict through the Cases of
Colombia and Democratic Republic of the Congo..........................

By Alejandra Azuero Quijano and Jocelyn Kelly

13.1. INtrOUCLION ..ottt seae e ens
13.2. Part I: Close Reading of SVAC Public Narratives
in Colombia and the DRC ..........ccccccviiiiiviiiiiiiecce e,
13.2.1. VICHIMS....eieiieiieeiieeieeiee sttt ettt neees
13.2.2. PerpetratorS....cc.cceevieeiiieeiieeiieeeteeeereesreeeeeeeeveeeanee e

409



13.2.3. Descriptions of VIOIence ..........cceeevvevveriververieereeeeenne
13.2.4. Metaphors and Formulas ..........c.ccccvevvvevvenvencirnrinnenne,
13.3. Part II: Social Science Literature and the Reshaping of SVAC
INAITATIVES. ..ottt sttt et e e s
13.3.1. Pattern-Based Research ............cccocveveevievciiiiieeiee,
13.3.2. Overstating the Absence of Data ..........cccccevveiereeeenene
13.3.3. Documentation of Variation ...........cccceeveereeneenneenennne.
13.3.4. Peacetime/Wartime Distinctions...........c.ccveevverevenenennee.
13,4, CONCIUSION ...ttt

14. Conceptualizing Sexual Violence Perpetrators in War ..................
By Inger Skjelsbaek

14.1. Ending Impunity and Massive Documentation ..............cc..........
14.2. How to Conceptualize the Sexual Violence Perpetrators
T WAT? e
14.2.1. Individual Level Conceptualizations .............cccceveeneeenee.
14.2.2. Group Level Conceptualizations............ccccceeveerreenennee.
14.2.3. Social Category Conceptualizations ..............cceeevererennne.
14.3. CONCIUSION ...ttt

15. Analytical and Comparative Digest of the ICTY, ICTR
and SCSL Jurisprudence on International Sex Crimes ..................

By Magali Maystre and Nicole Rangel

151, INtrOdUCTION ..evviiiiiiiicc et
15.1.1. International Sex Crimes Charts’ Taxonomy ................
15.1.2. Research Method ........cc..oooovvviiiiiiiiiiiiiiiieceee e
15.1.3. Main FIndings ........cccoevvvevrievieiiiecie e
15.1.4. Implication for the Future Research Agenda.................

15.2. ICTY International Sex Crimes Charts..........cc.c..cooeveeeeeineeeennne.

15.3. ICTR International Sex Crimes Charts........ccccceevvvvveeeiinveeeennnne.

15.4. SCSL International Sex Crimes Charts ...............cooevveeeeeneeeenne.

Torkel Opsahl Academic EPublisher.............cccccceeviiiiiiniiniiiieen.

Also in the FICHL Publication SEeri€s ........coovvvuuuieeeeeeeeeeeieeeeeeeeeees

X1v

500





