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the fundamental concept in social science is Power,
in the same sense in which Energy is the fundamental concept in physics.

Bertrand Russell, Power (1938)






PREFACE BY THE CO-EDITORS

The roots of this book go back a decade. First among them is the co-
operation between Christopher B. Mahony and Morten Bergsmo on the
role of power in internationalised criminal justice, linked to Mahony’s
doctoral dissertation at Oxford, several of his subsequent publications, his
work as UNDP’s Global Focal Point on Transitional Justice, and as part of
the team that authored the joint UN-World Bank report on conflict pre-
vention, Pathways for Peace: Inclusive Approaches to Preventing Violent
Conflict. Secondly, Kjersti Lohne has undertaken award-winning doctoral
research on paths towards a sociology of punishment for international
criminal justice, leading to her 2019 monograph Advocates of Humanity:
Human Rights NGOs in International Criminal Justice. Thirdly, Mark
Klamberg has pursued research interests in social science and internation-
al law and published the monograph Power and Law in International So-
ciety: International Relations as the Sociology of International Law in
2015. The present anthology is the result of our decision to undertake a
joint project to nourish the development of a sociology of international
criminal justice.

The Centre for International Law Research and Policy (CILRAP)
and the International Nuremberg Principles Academy co-organised the
conference ‘Power in International Criminal Justice: Towards a Sociology
of International Justice’ in Florence in October 2017, in co-operation with
the Department of Criminology and Sociology of Law of the University
of Oslo, the Stockholm Centre for International Law and Justice of Stock-
holm University, the HANDA Center for Human Rights and International
Justice of Stanford University, University of Delhi Campus Law Centre,
Peking University International Law Institute, and the United Nations
Development Programme. The conference concept paper' served as the
conceptual framework of the conference and several of the chapters in this
book, most of which were presented at the Florence conference. Chapter 2
below by Kjersti Lohne provides an overview of all subsequent chapters

' For the conference concept paper, programme, AV-recordings and podcasts of presenta-

tions, and other materials relevant to the project, please go to the designated web page
https://www.cilrap.org/events/171028-29-florence/.


https://www.cilrap.org/events/171028-29-florence/

and the substantive context in which a discipline of sociology of interna-
tional criminal justice is emerging. Chapter 1 by Morten Bergsmo dis-
cusses the notion and purposes of unmasking power, different layers of
the topography of power in international criminal justice, informal social
networks and their membership, whether they wield more power than the
‘invisible college’ of international criminal lawyers, how we can draw on
domestic traditions of sociology of law, and the relevancy of the final re-
port of the Independent Expert Review of the International Criminal Court
(‘ICC’) to the study of power in international criminal justice.

The book was first published in early December 2020, shortly be-
fore the election of several new high officials by the ICC States Parties,
including its third Prosecutor. Election processes can offer insights into
how power is wielded, by whom, over international justice institutions. In
the 2020 lead-up to the Prosecutor-election, it became apparent that a few
leaders of non-governmental organizations had a strong interest in the
outcome of the election, working informally with a small number of dip-
lomats and staff members of the ICC. Real power was wielded by this
constellation of actors — a conglomerate without an identity or a name. If
there is any main idea that can be distilled from this book it is that power
in international justice should be unmasked, just as public institutions in
mature rule of law states around the world have been unmasked by civil
society, scholars, journalists, inquiries, artists and even comedians for
many decades.

The front cover of this book shows a bronze sculpture of Caesar
Augustus (63 BC—AD 14), the first Roman emperor, who initiated a long
period of stability and peace referred to as Pax Romana. He enjoys a
2000-year old legacy as one of the most effective leaders of human history.
He is a symbol of power. But this famous fragment of a bronze equestrian
statue in the National Archaeological Museum of Athens is also a hollow
mask. It invites an unmasking of the highest order of power. That is not
easy to achieve. But that should be one of the functions of a sociology of
international criminal justice. A few weeks before the publication of this
book, on 30 September 2020, the Independent Expert Review of the ICC
and the ICC system submitted its final report to the Assembly of States
Parties. Among its recommendations was the introduction of a tenure sys-
tem for staff members in higher professional- and director-level categories.
The experts suggest that the Court should encourage existing staff in such
positions “to consider taking early retirement, including through offering
financial packages” (para. 252). This is a courageous recommendation.

il



This is to scratch the surface of power, if not its face. For this reason, an
image of relevant paragraphs is reproduced on the back-cover of this book.

We would first of all like to thank the authors who have contributed
chapters to this book, investing time and effort in their texts and showing
patience. We thank the Nuremberg Academy and its Director Klaus
Rackwitz and Deputy Director Viviane E. Dittrich for their support for the
Florence Conference in October 2017. We also thank the co-operating in-
stitutions contributing to the Florence Conference. We finally place on
record our gratitude to indefatigable and gifted CHAN H.S. Icarus and
Antonio Angotti of the Torkel Opsahl Academic EPublisher for their con-
tributions to the making of this book.

Morten Bergsmo

Mark Klamberg

Kjersti Lohne
Christopher B. Mahony

Co-Editors

il
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PART I:
POWER IN INTERNATIONAL
CRIMINAL JUSTICE INSTITUTIONS






Unmasking Power in International Criminal
Justice: Invisible College v. Visible Colleagues

Morten Bergsmo*

1.1. Holding Up a Mirror

Who wields power in international criminal justice? This would seem to
be an obvious question to ask in an emerging sub-discipline of sociology
of international(ised) criminal jurisdictions. A sociology that does not dare
to ask this question, may not provide us with knowledge and insights that
can help improve the system of international criminal justice, which is my
concern. If holding up a mirror to public justice institutions seeks to instil
contentment and complacency in justice actors and gratitude towards the
one who holds the mirror, it is not what a sociology of international crim-
inal justice should do, although it could be a legitimate role for others to
perform.

In his chapter in the 2020 anthology Integrity in International Jus-
tice, Judge David Re remarks that the “various permanent and temporary
institutions [of international criminal justice] do not operate within the
framework of a coherent functioning justice system. Each institution
stands alone”.' It has been remarked that some “lawyers in the interna-
tional legal profession at times feel that they are far from home, if you

Morten Bergsmo is Director of the Centre for International Law Research and Policy
(CILRAP). He was the first Legal Officer hired by the Office of the Prosecutor of the In-
ternational Criminal Tribunal for the Former Yugoslavia (1994-2002); represented the Tri-
bunal in the negotiations on the International Criminal Court (‘ICC’) (1996-2002); and
subsequently led the preparatory team that established the ICC’s Office of the Prosecutor
(2002-2003) and served as its first Senior Legal Adviser (2003-2005). He has been an aca-
demic at leading institutions in China, Europe and the United States (2006-2018).

See David Re, “Some Reflections on Integrity in International Justice”, in Morten
Bergsmo and Viviane E. Dittrich (eds.), Integrity in International Justice, Torkel Opsahl
Academic EPublisher (“TOAEP”), Brussels, 2020, p. 1126 (https://www.toaep.org/nas-pdf/
4-bergsmo-dittrich).
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like; that they are out of sight”, and that we are still lacking some of the
external correctives which surround domestic criminal justice systems:

we do not yet have the kind of peer pressure or feedback that
national associations of prosecutors may generate, or judges,
or advocates (the bar societies); we do not yet have the level
of questioning which the national daily press provides in
many countries, or national auditors generate, or hearings be-
fore national parliamentary committees may produce.’

Absent this domestic level of corrective mechanisms, the source — the pre-
sent writer — goes on to underline the importance of the self-corrective
role of integrity internally in international criminal justice institutions.
That proposition is comprehensively analyzed from different perspectives
by more than 40 authors in the anthology Integrity in International Jus-
tice.

The present book — which has been prepared in a simultaneous, par-
allel project — is about the development of an additional external correc-
tive. In her Chapter 2 below, co-editor Kjersti Lohne frames the ambition
of the book as “nothing short of contributing to the consolidation of a so-

ciology of international criminal justice”,* with the following reasoning:

the nobility of aims does not confer exemption from neither
scrutiny nor accountability for one’s behaviour, and it is
within this context that transparency within the institutions
and practices of international criminal justice surfaces as an
essential yardstick for the field. In short, we need a better
grasp of how power operates within international criminal
justice, so that people in power can be better equipped to
make better choices for the future. This is because legitima-
cy — trust in institutions — is deeply sociological; it is a dia-
lectic and continuous process of claims by power-holders,
and the support of such claims by a diversity of constituen-
cies. The time has therefore come to strengthen our sociolog-

Morten Bergsmo, in “Integrity in International Justice”, CILRAP Film, Florence, 19 No-
vember 2020 (https://www.cilrap.org/cilrap-film/integrity/).

See footnote 1.
Kjersti Lohne, “Towards a Sociology of International Criminal Justice”, Chapter 2 below.
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ical understanding of how power operates within and
through international criminal justice [...].>
The book is not, however, written only for those in power in inter-

national criminal jurisdictions. A sociology of international criminal jus-
tice should not be initiated or funded by them. Socio-legal inquiry into
how power is wielded within and over international criminal courts and
tribunals requires a degree of experienced independence and genuine un-
derstanding of how these institutions work. This anthology is therefore
primarily offered to those who associate with this group as well as those
who simply seek to broaden their understanding of the issues it discusses.

The background to the present volume is inter-linked with other
projects undertaken by the Centre for International Law Research and Pol-
icy (‘CILRAP’) in recent years, not only the Integrity Project.® For exam-
ple, the Historical Origins Project produced the anthology Historical Ori-
gins of International Criminal Law: Volume 5 (published by the Torkel
Opsahl Academic EPublisher (‘TOAEP’) on 29 April 2017),” a 1,180-
page collection of concept analyses and assessments on the creation and
early life of the Office of the Prosecutor of the International Criminal
Court (‘ICC”).* Chapter 1 of the book included the following passage:

We need a sociology of international criminal justice. Not
only is international criminal justice strong enough to with-
stand the kind of scrutiny that sociology of law requires, but
the institutions can benefit greatly from serious research on
patterns in the power relations in and around the courts in
question, in the country- and social-backgrounds of those
who serve the institutions, and in decisions made by judges
and prosecutors. Such scholarship is the converse of tab-
loidised exposure of individual failures or scandals, which
may not help institutions or their main stakeholders to affect
real change. Durable sociology of law goes deeper and can
generate insights that help us to improve the institutions. A

Ibid. (footnotes omitted). Lohne highlights that international criminal justice does not yet
enjoy the same democratic scrutiny as domestic criminal justice, and that this makes socio-
logical examination more important.

See https://www.cilrap.org/integrity/.

Morten Bergsmo, Klaus Rackwitz and SONG Tianying (eds.): Historical Origins of Inter-
national Criminal Law: Volume 5, TOAEP, Brussels, 2017 (http://www.toaep.org/ps-pdf/
24-bergsmo-rackwitz-song).

See Morten Bergsmo, “Institutional History, Behaviour and Development”, in ibid.
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follow-up project to this volume is concerned with exactly

that.’
The book was presented on the day of its publication at an event in the
courtroom used by the International Military Tribunal in Nuremberg.10
My remarks on that occasion reinforced the call for the development of a
sociology of international criminal justice:

We have reached the point in the development of interna-

tional criminal law and justice where we need a proper soci-

ology of international criminal justice, a serious academic

study of the behaviour of the institutions and their dynamics

of power and autonomy, beyond the discourses of blogs and

‘critical legal studies’. We know from national legal systems

that sociology of law can serve as a mirror of justice institu-

tions, and by that, contribute to better understanding and

quality-control. H

Less than a month later, on 26 May 2017, CILRAP issued a public

call for papers on ‘Power in International Criminal Justice: Towards a So-
ciology of International Justice’. An international conference on this topic
took place in Florence on 28-29 October 2017.'* A research Project
Committee was formed with David Cohen, Mark Klamberg, Kjersti
Lohne, Christopher B. Mahony, Klaus Rackwitz, Usha Tandon, YI Ping
and the present writer as members. The conference was co-organized by
CILRAP, Delhi University Campus Law Centre, the International Nurem-
berg Principles Academy, the Department of Criminology and Sociology
of Law of the University of Oslo, Peking University International Law
Institute, the HANDA Center for Human Rights and International Justice
of Stanford University, and the Stockholm Centre for International Law
and Justice of Stockholm University, with financial support from the Nu-
remberg Academy.

The present volume mostly contains papers presented at the confer-
ence in Florence. Three of the members of the Project Committee have
joined me as co-editors of the volume: Mark Klamberg, Kjersti Lohne and

1bid., pages 26-27. The last sentence refers to the book you are now reading.
See https://www.cilrap.org/events/170429-nuremberg/.

""" Morten Bergsmo, “HOICL 57, CILRAP Film, Nuremberg, 29 April 2017 (https:/www.
cilrap.org/cilrap-film/bergsmo-hoicl5/) (the emphasis is naturally added here).

For the conference concept note, programme and AV-recordings and podcasts of presenta-
tions, see https://www.cilrap.org/events/171028-29-florence/.
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Christopher B. Mahony. They have each submitted a chapter to the an-
thology. Lohne’s Chapter 2 conveniently provides a summary overview of
the contents of each subsequent chapter in the book, in addition to her
own substantive statement on the project, as one of the founders of the
emerging sociology of international criminal justice.

This Chapter 1 first considers who some of the main wielders of
power in international criminal justice may be. Section 2 discusses the
high officials of international criminal courts, whereas Section 3 analyses
states and some of their diplomats. Section 4 sketches common features of
some individual power-wielders in international criminal justice and how
they are associated with states, in the context of the process of unmasking
power. In Section 5, I discuss how social network analysis may be used in
a sociology of international criminal justice, ‘membership’ in such net-
works, the role of leaders of non-governmental organisations, and the rel-
evancy of sources from national traditions of sociology of law and philos-
ophy. Finally, Section 6 considers how the report of the ICC Independent
Expert Review relates to the unmasking of power. I conclude by asking
whether the ‘invisible college’ of the professional community of interna-
tional lawyers actually wields as much power over the International Crim-
inal Court after it was established as informal social networks do. Those
who elect to read this chapter will benefit from watching the film of my
lecture at the Florence conference on ‘Power in International Criminal
Justice: Towards a Sociology of International Justice’'* which supple-
ments the text and contextualises the anthology as a whole.

1.2. The High Officials of International Criminal Jurisdictions

A traditional sociology of law approach would also include a focus on the
Jjudges and chief prosecutors and factors relevant to the power which they
wield within and through the international criminal courts.'* They repre-
sent the face of their institution, sometimes even more so than the sym-
bols of the permanent seat, the seal or logo of the court (which are among
the images frequently resorted to when courts are referred to in the mass
media, by teachers or others). Established seats of courts can take on an

See Morten Bergsmo, “On the Will to Power and to International Criminal Justice”, CIL-
RAP Film, Florence, 28 October 2017 (https://www.cilrap.org/cilrap-film/171028-
bergsmo/).

See, for example, Vilhelm Aubert, Rettens sosiale funksjon [The Social Function of Law],
Universitetsforlaget, Oslo, 1976, pp. 167-250, in particular pp. 225-250.
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iconic function of justice in the minds of people — sometimes way beyond
national borders, as is the case with the seat of the United States (‘US”)
Supreme Court completed in 1935. After years of preparation, its architect,
Cass Gilbert, designed a neoclassical building with “an imposing central
temple front, flanked by lower wings, and a main ceremonial hallway
leading into the courtroom itself”, as inspired by the work of the French
architect Pierre Frangois Henri Labrouste.'> The “temple front” — with its
wide staircase, portico of Corinthian columns, pediment with the sculp-
tural group ‘Liberty Enthroned Guarded by Order and Authority’, and
bronze doors depicting ‘The Evolution of Justice’ — has become the face
of the Supreme Court (which he described as “the greatest tribunal in the
world”),' much more so than Chief Justice William Howard Taft who
after years of persistent effort managed to persuade the US government
that the Court should get a permanent seat, which it finally got in 1935
after 145 years of operation.

The visibility of the power of the high officials of courts is diluted
by several factors, not just famous buildings. Chief among these veils are
the judicious restraint in their public statements (rarely providing the kind
of sharp relief that feeds tabloid headlines),'” and the emphasis on reason-
ing and justification of their decisions which may contain many premises
and distinctions that are lost on the general public as they tend to compli-
cate texts. The dilution can be aggravated if the court has a relatively high
number of judges (and not just nine celebrities like the US Supreme Court)
or if it produces very many written decisions, lengthy judgments that may
be widely perceived as technical, or frequent dissenting or separate opin-
ions on very fine distinctions,'® especially if decisions and opinions are

See Suzy Maroon and Fred J. Maroon, The Supreme Court of the United States, Lickle
Publishing Inc., Palm Beach, 1996, p. 30.

1bid., p. 28. There is more about the seat than the “temple front” that has become symbols
of justice, such as the Great Hall leading to the Courtroom, the two elliptical spiral stair-
cases of marble, and the consistent use of Madre Cream marble from Alabama throughout
the building, giving it a distinct sense of durability and strength.

The purpose of such restraint is to protect the perceptions of independence and impartiality
of the official and office in question. It is also a fundamental way to manifest the integrity
of the high official in question. On this latter point, see the incisive text by Richard J.
Goldstone, “Prosecutorial Language, Integrity and Independence”, in Morten Bergsmo and
Viviane E. Dittrich (eds.), Integrity in International Justice, supra note 1, pp. 1065-1078.

It could be worthwhile to apply Bourdieu’s theory of distinction to the profligate practice
of separate and dissenting opinions at, for example, the International Criminal Court. See
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not particularly well-penned or lack in moral authority. Systemic factors
may also play a role. If an international criminal jurisdiction rises on the
chronological heels of a highly successful, standard-setting court — as ar-
guably is the case of the International Criminal Court rising in the shadow
of the International Criminal Tribunals for the Former Yugoslavia and
Rwanda — it may take a couple of decades before the later court gains the
visibility its mandate and work deserve.

But these veils do not really diminish the power of high officials in
international jurisdictions, although it may feel like that at times. In such a
situation, it may be useful to remind ourselves that the impact of court
decisions cannot be reduced to the mere metrics of citations, a logic which
is already stifling innovation and the widening of perspective in industrial
international law academia.'® Neither should impact be reduced to access
to legal information, however important that is to broadening the dis-
course community — it is actually a precondition to universalizing interna-
tional criminal law.?’ It is the impact of the decision’s upholding of legal
principles and legally protected values that should be our concern. This
affirmation is not static, but occurs in a fluid context with ever-changing
priorities of governments and their diplomats. Facing such a plethora of
variables, high officials of international criminal courts — and those who
may be drafting segments of public texts for them — need to speak to the
conscience of human beings to ensure real impact. And should the relative
anonymity of being pillars of one wing of the internatonal legal order be-
come pressing, one may wish to recall Dag Hammarskjold’s advice to be
“grateful as your deeds become less and less associated with your

name”.?!

Pierre Bourdieu, Distinction: A Social Critique of the Judgment of Taste, Routledge, Lon-
don, 1984.

This challenge is not limited to ‘Western’ academia. Some of the leading universities in
East Asia — in Beijing, Seoul, Shanghai and Singapore — are particularly susceptible to the
logic of metrics as they strive to climb in international rankings, also because of the gen-
eral brand counsciousness. This problem can hold back the development of genuine
thought among younger international lawyers in the orbit of these universities. Their con-
tributions are sorely needed in the international criminal justice discourse as a whole for it
to evolve and mature.

See Morten Bergsmo, “Decomposition Works in Our Favour”, Policy Brief Series No. 114
(2020), TOAEDP, Brussels, 2020 (http://www.toaep.org/pbs-pdf/114-bergsmo/).

2! Dag Hammarskjold, Markings, Ballantine Books, New York, 1983, p. 125. The Swedish
original — Vigmdrken — was first published by Albert Bonniers Forlag AB in 1963. Dag
Hammarskjold was Secretary-General of the United Nations Organisation from 1953 to

20
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When considering the power of judges and prosecutors in interna-
tional criminal justice, traditional sociologists of law like the late Vilhelm
Aubert (discussed in Section 5 below) would emphasize issues such as
common characteristics in terms of the socio-economic background of the
high officials; identifiable distinguishing features in the processes leading
to their election; patterns in their opinions and decisions; in their execise
of discretion, particularly where it concerns material or substantive priori-
tisation; in their recruitment of subordinated personnel; and in their rela-
tionship with their own government, which more often than not has paid
their salary prior to the international appointment, and frequently contin-
ues to do so after their international service ends. The high officials wield
statutory power over the participants in cases before them — no one has a
higher public stake in the exercise of power by the judges and prosecutors.
Staff members subordinated to their administrative authority may, howev-
er, have a more immediate stake in their exercise of power, but this re-
mains largely hidden from public view, unless abuse reaches the Adminis-
trative Tribunal of the Internatonal Labour Organisation or otherwise be-
comes notorious.*

These issues of traditional sociology of law make up the first layer
of the topography of power within international criminal jurisdictions. It
should, it is submitted, be afforded primary attention in an emerging soci-
ology of international criminal justice. Cognizant of its role as a discourse
catalyst and fertiliser, the co-editors of this anthology decided that it
would only partially address this first layer, aspiring neither to be a text-
book nor a monograph.

One chapter that does address the first layer — Chapter 3 (“On the
Early Release of the ‘Rwandan Goebbels’: American Free Speech Excep-

1961. The quotation continues: “as your feet ever more lightly tread the earth”. The more
lightly the high officials of international criminal jurisdicitions — and the national diplo-
mats who oversee these institutions — “tread the earth”, the deeper the footprint of the insti-
tutions themselves may be. This is one of the insights distilled from the anthology Integrity
in International Justice, supra note 1, see Morten Bergsmo and Viviane E. Dittrich, “Pref-

ace by the Co-Editors”, p. x.

2 Cyril Laucci discusses some such ILOAT cases in Cyril Laucci, “The Wider Policy

Framework of Ethical Behaviour: Outspoken Observations from a True Friend of the In-
ternational Criminal Court”, in Morten Bergsmo and Viviane E. Dittrich (eds.), Integrity in
International Justice, supra note 1, pp. 845-874. See also Brigid Inder OBE, “Conformity,
Leadership and the Culture of Integrity at the International Criminal Court”, in ibid., pp.
309-396.
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tionalism and the Ghost of the Nuremberg—Tokyo Commutations”) by
Gregory S. Gordon — is important also because it says something about
how inquiries into power in international criminal justice may be conduct-
ed. Gordon zooms in on the exercise of judicial discretion by one judge
and warns against the concentration of power in one individual’s hands.
He treats the judge — who happens to be one of the most senior judges in
international criminal justice — as a public figure whose work can be sub-
jected to critical analysis, a precondition for any serious sociological ap-
proach to international criminal law. As recently observed elsewhere:

International judges and prosecutors — and other high offi-

cials of international courts — are public figures and their

work should therefore be subjected to direct critical review.

That comes with the job and this is one of the reasons why

such high officials are highly remunerated. In order to exe-

cute their weighty responsibilities under the statutory in-

struments of international courts, the States Parties need to

be assisted by clearly articulated, critical assessments that

are not artificially constrained by fear of sanction or a desire

to be cited in decisions or submissions. It is in the institu-

tional interest of international courts that critical analysis not

be impeded by a deference which may be appropriate within

legal fraternities and their practice, but do not apply in the

same way outside.”
It is not easy to undertake meaningful sociological analysis of internation-
al criminal justice and to singularly remain within its legal fraternity.
Good lawyers would normally have some advantages when venturing into
sociological analysis: they understand the legal work-processes, principles,
sensitivities and struggles. But many will find the requisite detachment
from the fraternity elusive. As Karl Popper wrote: “Sociology, or at least a
very important part of it, must be autonomous”.** Gordon shows courage

2 Morten Bergsmo and Viviane E. Dittrich, “Integrity as Safeguard Against the Vicissitudes

of International Justice Institutions”, in Morten Bergsmo and Viviane E. Dittrich, Integrity
in International Justice, supra note 1, pp. 1-43.

See Karl Popper, The Open Society and Its Enemies, Routledge, London, 2011, p. 302
(first published in 1945). Popper included the section “The Autonomy of Sociology” in the
part of Volume II: The High Tide of Prophecy where he critiques Karl Marx. Exceptionally,
he agrees with Marx’s “opposition to psychologism, i.e. to the plausible doctrine that all
laws of social life must be ultimately reducible to the psychological laws of ‘human na-
ture’”, as the “danger of this presumption is its inclination towards historicism” (ibid., pp.
301, 310).

24
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and autonomy in his analysis, and it will surely inspire many more critical
assessments of named judges and other high officials in and around inter-
national criminal justice in coming years, in the interest of strengthening
the institutions of international criminal justice and the effects of their
work.

1.3. States and Their Representatives

For the purposes of these reflections, the second layer in the topography
of power in international criminal justice is made up of the States Parties
and their representatives. The States Parties create the legal basis of these
jurisdictions, directly or indirectly; they subsequently set them up and
elect their high officials, who they can also remove; they fund the institu-
tions, conduct oversight over them, and determine several instruments of
their legal infrastructure. States Parties decide who should be considered
trusted advisers and listened to in non-governmental organisations and
academia — and who not.

Chapters 10 (“International Law-Making on Terrorism: Structural
and Other Powers of Resistance™) by Judge David Baragwanath and 11
(“Negotiating the Crime of Aggression: Between Legal Autonomy and
State Power””) by Marieke de Hoon consider aspects of the power of states
in norm-creating processes, linked to terrorism and aggression respective-
ly. The comprehensive Chapter 12 (“Judicial Governance Entities as Pow-
er-Holders in International Criminal Justice: A Plea for a Socio-Legal En-
quiry”) by Sergey Vasiliev analyses “the exercise of power vis-a-vis inter-
national and special or hybrid criminal tribunals (‘ICTs”) by political-
administrative bodies set up by States and international organisations, and
vested with responsibility for running ICTs. In the nascent line of research
into the mandates and functioning of those bodies, they have been referred

to as international judicial governance institutions, or ‘injugovins’”.**

Normally diplomats represent States Parties in such standard-setting,
governance, and other functions mentioned above. They are the bearers of
state power in international criminal justice. But they are also human be-
ings with personal ambitions and career concerns. There has not been
much socio-legal analysis of the power exercised by diplomats in interna-
tional criminal justice, certainly not of the duality of interests characteris-

2 See Sergey Vasiliev, “Judicial Governance Entities as Power-Holders in International

Criminal Justice: A Plea for a Socio-Legal Enquiry”, Chapter 12 below.
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ing their role. This will change when a sociology of international criminal
justice starts to take form. As with the high officials of the courts, the
analysis of the role of diplomats needs to zoom in on specific individuals.
Ambassadors in multilateral negotiations and governance structures are
public figures. They do enjoy formal immunity in the relations between
states, and high respect pursuant to the protocol and culture of diplomacy.
They master the art of diplomatic formulation, also when they speak about
each other. It goes without saying that a sociological approach — one ob-
jective of which is to unmask power — requires autonomy. An increase in
critical analysis is called for in this area.

Indeed, some diplomats stand out as suitable initial candidates for
scrutiny, attracting, through their own acts, a closer, disinterested look,
either because of widespread perceptions of blameworthy conduct, exces-
sively long and profitable service in the area of international criminal jus-
tice, or because of failures linked to processes of great transitional im-
portance. For example, the historian and diplomat Dr. Zeid Ra’ad Al-
Hussein has made a remarkable career out of international criminal justice.
His rhetoric as former United Nations High Commissioner for Human
Rights made headlines around the world after he publicly shamed Ambas-
sador Kyaw Moe Tun, Myanmar’s Permanent Representative to the Unit-
ed Nations in Geneva, on 4 July 2018.%° The following was written about
Al-Hussein in Colonial Wrongs and Access to International Law:

His co-authored op. ed. “The International Criminal Court
Needs Fixing”, Atlantic Council, 24 April 2019 (available on
its web site) has also been seen as controversial. Observers
have asked how Mr. al-Hussein could publicly attack the
ICC in this manner when he served as the President of the
Bureau of the Assembly of States Parties of the Court during
the most critical period of its history. Indeed, no one contrib-
uted more to the election of the first ICC Prosecutor — widely
considered the source of many of the problems that have
plagued the Court since — than Mr. al-Hussein, as confirmed
by the first Prosecutor in a recent publication, see Luis
Moreno-Ocampo, “6. The International Criminal Court”, in

% See, for example, Nick Cumming-Bruce, “‘Have You No Shame?’” Myanmar Is Flogged

for Violence Against Rohingya”, The New York Times, 4 July 2018. He since expressed his
moral indignation to states more sweepingly, see, for example, his audio-visual op. ed. “I
Will Not Stay Silent. Our Leaders Are Failing Human Rights.”, The New York Times, 6
May 2019.
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David M. Crane, Leila N. Sadat and Michael P. Scharf (eds.),

The Founders, Cambridge University Press, 2018, pp. 95—

125. Mr. al-Hussein also intervened in the start-up work of

the ICC Office of the Prosecutor in ill-informed ways with

significant negative consequences. It seems unavoidable that

diplomatic failures around the ICC will be subjected to criti-

cal analysis, especially where it has unfairly complicated the

work of the incumbent Prosecutor and Judges.”’
How a historian with no background in (international) criminal justice
could become sub-coordinator of the informal negotiations on the ele-
ments of the crimes in the ICC Statute (1999-2000), and the first President
of the Bureau of the ICC Assembly of State Parties (2002—2005) remains
intriguing. His biography on the web site of The Elders explains:

In September 2002, Zeid was elected the first President of

the Assembly of States Parties to the Rome Statute of the In-

ternational Criminal Court. Over the next three years he

oversaw the election of the first 18 judges, mediated selec-

tion of the Court’s first E)resident, and led efforts to name the

Court’s first prosecutor. **
His legacy will be assessed in part on the basis of what he highlights here,
including the way he led the election of the first ICC Prosecutor, an ap-
pointment which has widely been seen as the main source of the problems
for which he later criticized the second Prosecutor and for which, in 2019-
2020, an entire Independent Expert Review was established. As the head
of the preparatory team to establish the ICC Office of the Prosecutor from
1 August 2002, and then as its first Senior Legal Adviser, I could observe
first-hand how his intervention in the process to establish the Office un-
dermined important quality-control tools that had been put in place. Such
errors of judgment may be explained by lack of relevant experience or
expertise, which may well be the general lesson that we can distil here. It
is noted that, by leading the “closing stages of the negotiations over the
crime of aggression” in 2010 to — what civil society, including leading

27 See Morten Bergsmo, “Myanmar, Colonial Aftermath, and Access to International Law”,

in Morten Bergsmo, Wolfgang Kaleck and Kyaw Yin Hlaing (eds.), Colonial Wrongs and
Access to International Law, TOAEP, Brussels, 2020, p. 231 (https://www.toaep.org/ps-
pdf/40-bergsmo-kaleck-kyaw). It goes on to refer to Morten Bergsmo, “Institutional Histo-
ry, Behaviour and Development”, in Morten Bergsmo, Klaus Rackwitz and SONG Tian-
ying (eds.), Historical Origins of International Criminal Law: Volume 5, supra note 7, pp.
1-31.

2 See www.theelders.org/profile/zeid-raad-al-hussein/ (last accessed on 24 November 2020).
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international lawyers have considered — a successful conclusion,” and by
coming across as an outspoken United Nations High Commissioner for
Human Rights (2014-2018), Al-Hussein has made it more challenging for
those who may be in a position to undertake a constructive sociological
analysis of how he has wielded power over international criminal justice.

It was Dr. Silvia A. Fernandez de Gurmendi from Argentina who
had presented Luis Moreno-Ocampo as candidate to become the first ICC
Prosecutor and who led his campaign. She would not have succeeded had
it not been for the way Al-Hussein “led efforts to name the Court’s first
prosecutor”.*® She was aided by William Pace (long-time Convenor of the
Coalition of the International Criminal Court), who circulated Moreno-
Ocampo’s resume to a small circle of key persons, and from behind by
Ambassador Philippe Kirsch (a Canadian diplomat who had taken over
the chairmanship of the ICC diplomatic negotiations when Ambassador
Adriaan Bos fell ill, and went on to become the first ICC President) and
Professor Elizabeth S. Wilmshurst CMG (who played a pivotal role dur-
ing the ICC negotiations through the delegation of the Foreign and Com-
monwealth Office of the United Kingdom, where she had served as the
Deputy Legal Adviser).?!

Late 2002 and early 2003, I was in almost daily contact with diplo-
mats of ICC States Parties from my office in the interim premises of the
Court in The Hague, where I would also run into Kirsch frequently. It was
there that I received Moreno-Ocampo in my office when he came to Eu-
rope to meet with some capitals as part of Ferndndez de Gurmendi’s cam-
paign. I vividly recall that Ambassador Harry Verweij had wanted the
candidate to meet with me at the Court first, before his introduction to the
Dutch Ministry of Foreign Affairs, and the very moment he stepped out of
the Court, Verweij called to hear my assessment. There were, however,
three opinions that mattered more than any other: that of Wilmshurst,
Kirsch and Fernandez de Gurmendi herself. Looking back, one person
was more true-eyed than all of them. Together with me in the long meet-

* Ibid.

" Ibid.

3! Wilmshurst famously resigned as Deputy Legal Adviser on 20 March 2003 (on the eve of
the 2003 invasion of Iraq) shortly after Attorney General Lord Peter H. Goldsmith PC QC
gave advice to the British government that reversed her legal opinion that the invasion was
illegal without a further resolution by the United Nations Security Council. Her resignation
has been seen and admired around the world as an act of high professional integrity.
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ing with Moreno-Ocampo was Gilbert Bitti, one of the first legal advisers
at the Court. He remained in my office until I came back upstairs. With
wide open, sad eyes he looked at me and spoke gently: “Do you really
think we can work with a man like that?”. He was in a vulnerable state of
disbelief.**

Upon Moreno-Ocampo’s election in April 2003, at the end of the

process led by Al-Hussein, Fernandez de Gurmendi assumed the role as
his Chef de cabinet already in May 2003, before he had been installed as
the first Prosecutor the subsequent month. Gregory S. Gordon describes
what happened next:

Fernandez de Gurmendi persuaded Moreno-Ocampo that po-
litical payback required the OTP to hire Britons and Canadi-
ans. When Bergsmo protested that one of the candidates in
question was not the most qualified and that hiring him for
the relevant position would violate institutional recruitment
rules, he was sharply rebuked. At Fernandez de Gurmendi’s
apparent urging, and in an environment of “fear and intimi-
dation,” the OTP’s chief investigator was then asked to “dig
up dirt” on the stronger competing candidate so as to justify
the political hiring of the weaker, politically favored one.

But the untoward influence did not end at the recruit-
ment stage, according to Mahoney.” He notes that one of
Fernandez de Gurmendi’s “payback” hires, Gavin Hood,
coming from the British Foreign and Commonwealth Office,
“sought to shape OTP operations in the interests of the U.K.
government.” Thus, to quote Mahoney, Hood had an impact
on “which situations [and cases] would be selected for pros-
ecution.”.**

32

33

34

The nature of Bitti’s unvarnished premonition vividly returned to me sixteen years later, in
carly March 2019, when I was struck by the essential beauty of two marble busts from
1465-1475 by Andrea del Verrocchio — so called because he was indeed considered true-
eyed, one who saw things as they were. Andrea del Verrocchio (1435-1488) was the
teacher of Leonardo da Vinci, Sandro Botticelli, Domenico Ghirlandaio and others. For the
marvellous catalogue of the exhibition I visited in the Strozzi Palace in Florence, see
Francesco Caglioti and Andrea de Marchi, Verrocchio: Master of Leonardo, Marsilio,
Venice, 2019.

Gordon’s original text is hyperlinked at this point to Christopher B. Mahony, “The Justice
Pivot: U.S. International Criminal Law Influence from Outside the Rome Statute”, in
Georgetown Journal of International Law, 2015, vol. 46, pp. 1071-1134.

See Gregory S. Gordon, “Selecting the ICC’s Next ASP President: High Scrutiny for High
Stakes”, OpinioJuris, 16 November 2020 (available on its web site).
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What Gordon writes about Fernandez de Gurmendi is sadly true, as
also attested to in a publication by the directors of four independent or-
ganisations, the European Center for Constitutional and Human Rights,
The Hague Institute for Innovation of Law, the Commission on Interna-
tional Justice and Accountability, and the Centre for International Law
Research and Policy (CILRAP).*” Within days and weeks of taking up her
position as Chef de cabinet,’® she had pushed through the hiring of Andras
Vamos-Goldman (who represented the Canadian foreign ministry during
the ICC negotiations), Gavin Hood (the desk officer for international
criminal law in the Foreign and Commonwealth Office at the time, and a
British representative during the ICC negotiations), the above-mentioned
Elizabeth S. Wilmshurst, and Darryl Robinson (the desk officer for inter-
national criminal law in the Canadian foreign ministry). Indeed, she ex-
plained to me how she had “agreed with Philippe®’ that [one of the two
Canadians] would be hired in your Section [the Legal Advisory Section of
the Office of the Prosecutor], because it would not look good if he is hired
in the Presidency or Chambers”, as he had worked so closely with Presi-
dent Kirch during the ICC negotiations. When I gently raised rules-based
concerns about such an exceptional hiring procedure at a time when we
sought to build trust in the predictability and professionalism of the
Court — and the position in question in fact was in the Section of which I

3 See Morten Bergsmo, Wolfgang Kaleck, Alexander S. Muller and William H. Wiley, “A
Prosecutor Falls, Time for the Court to Rise”, FICHL Policy Brief Series No. 86 (2017),
TOAEDP, Brussels, 2017 (http://www.toaep.org/pbs-pdf/86-four-directors/).

Fernandez de Gurmendi was not content with the available positions in the approved
budget of the ICC Office of the Prosecutor, so the Chief of Investigations position — which
was at the D-1 level — was redeployed so that her Chef de cabinet position would have a
higher pay-level. “This was perhaps the most significant deviation from the first budget of
the Office of the Prosecutor, with substantial consequences for the development of the Of-
fice”, see Morten Bergsmo and Klaus Rackwitz, “The First Budget of the Office of the
Prosecutor”, in Morten Bergsmo, Klaus Rackwitz and SONG Tianying (eds.), Historical
Origins of International Criminal Law: Volume 5, supra note 7, pp. 1012-1013. This could
be seen as the start of a downgrading of the importance of the investigation function at the
ICC Office of the Prosecutor during the term of the first Prosecutor, which later had unfor-
tunate consequences for the ICC and its States Parties.

36

37" For more than one year, Fernandez de Gurmendi and Philippe Kirsch conducted weekly

working meetings between the two of them in the open cantine of the Court — in full view
of everyone at the Court, including visitors — until it was kindly suggested to them that it is
not appropriate for the President and Chef de cabinet of the Prosecutor to be seen to co-
ordinate the work of the Court in this manner. This, and other lapses, may best be ex-
plained by the fact that neither of them had ever worked in criminal justice.
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served as Head — she angrily®® responded: “If you do not hire him, I will
destroy the Legal Advisory Section!”. The Section is still there — and its
importance is highlighted in the final report by the Independent Expert
Review”’ — but Fernandez de Gurmendi made the Prosecutor move two of
its Legal Adviser positions into her external affairs section, and she
promptly hired the Canadian without a separate competition.*

At the time of writing, Fernandez de Gurmendi was a candidate to

become the next President of the Bureau of the ICC Assembly of States
Parties. In that connection, Gordon wrote:

The reasons the ICC must get it right in terms of its next
Prosecutor selection apply with equal force to its next pick
for ASP President (who, in turn, may play a significant role
in choosing the Prosecutor at the Assembly’s next Session,
scheduled for December [2020]). Should a key person so in-
timately connected to the ICC’s “original sin” of making
Moreno-Ocampo its first Prosecutor become the next ASP
President? Prudence would seem to counsel against it. Cer-
tainly, Ms. Fernandez de Gurmendi deserves fair and even-
handed consideration that is in no way tainted with guilt by
association. That said, and equally true, a very high degree of
scrutiny is in order. Per the NHC [Norwegian Helsinki
Committee], the next ASP President must adhere to the high-
est professional standards so as to “strengthen the ICC and
its role as guarantor of international justice.” In fact, the
NHC’s counsel may not be expressed in sufficiently dire

38

39

40

Fernandez de Gurmendi is indeed a warm and friendly diplomat, who can negotiate well.
But it is regrettably also true that she is widely referred to as “mean” among lawyers who
worked in ICC Chambers where she subsequently served as judge for nine years. These are
among the lawyers who shoulder perhaps the largest burden in producing the decisions of
the Court. It is obviously uncomfortable to recount this label, but it would be contrary to
the spirit of the unmasking of power in international criminal justice to deliberately ex-
clude such notoriety because it is unpleasant.

See Independent Expert Review, “Review of the International Criminal Court and the
Rome Status System, Final Report”, 30 September 2020 (‘IER report’) (https://www.legal-
tools.org/doc/cv19d5/), inter alia, Recommendations 43-45. The Section is ably led by Dr.
Hans Bevers.

Needless to say, this was also unfair to that person, who had outstanding qualifications and
probably would have been hired in one of the other Legal Adviser positions in my Section
which were being filled successively, if the process had been allowed to go ahead in ac-
cordance with the UN Common System which applied to recruitment at the Court at that
time. As a matter of fact, [ would have been very pleased to work with this Canadian col-
league.
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terms. Given nearly two decades of tumult and perceived
failure, rather than an aspirational hire, this could prove to be
an existential choice. !

Earlier in his text, Gordon refers to a letter by the Norwegian Hel-
sinki Committee — probably the leading Nordic human rights organisa-
tion — to President O-Gon Kwon of the Bureau of the ICC Assembly of
States Parties on 26 October 2020. In his letter, the leader of the Commit-
tee states:

I am aware that Mrs. Fernandez de Gurmendi is a candidate

of the Latin American and Caribbean Group of states (GRU-

LAC) to become the next President of the ICC Assembly of

States Parties. With this letter, I want to state my serious

concern that likely future revelations about her previous role

in the ICC Office of the Prosecutor will undermine a suc-

cessful performance as Assembly President and also the au-

thority of the wider ICC System. Such problems are the last

thing the Court needs during the critical next three years. [...]

I am convinced that ensuring that the next President of

the Assembly of States Parties adheres to the highest stand-

ards of integrity and professionalism is of crucial importance

to strengthening the ICC and its role as a guarantor of inter-

national justice. States Parties should avoid electing a Presi-

dent, who might be criticised for not having always adhered

to such standards.**
According to the web site of the Committee, on “14 November 2020 a
copy of the letter was sent to the Permanent Missions of Canada, France,
Germany, Japan, the Netherlands, New Zealand, Sweden, Switzerland,
and the UK”, and it offers a hyperlinked list of these letters.*’

On 20 November 2020, Stéphanie Maupas — perhaps the leading
journalist in international criminal justice at the time of writing this chap-
ter — published a widely-read article in Justiceinfo, where she writes that
after Moreno-Ocampo was appointed ICC Prosecutor on 21 April 2003,
“[t]hose who elected him were soon rewarded with positions in his office.

1 See Gregory S. Gordon, “Selecting the ICC’s Next ASP President: High Scrutiny for High
Stakes”, supra note 34 (square brackets added).

The Norwegian Helsinki Committee, Letter to the President of the Bureau of the Assembly
of States Parties of the International Criminal Court, 26 October 2020 (https://www.legal-
tools.org/doc/jo7vkx/).

See https://www.nhc.no/no-external-inquiry-at-the-international-court/.

42

43
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Silvia Fernandez de Gurmendi, Argentina’s representative to the United
Nations, became his chief of staff (which did not prevent her from presid-
ing over the Court ten years later)” (referring to the fact that she was Pres-
ident of the ICC during the last three years of her term as judge). Maupas
continues: “As for Silvia Fernandez de Gurmendi, she is now on track to
head the Assembly of States Parties. On the agenda for the coming years:
the implementation of the recommendations of the Goldstone expertise

[the Independent Expert Review]”.*

The concerns about Fernandez de Gurmendi have been articulated
with considerable specificity as regards her perceived relationship with
government officials of Canada and the United Kingdom. In the above-
mentioned article by Christopher B. Mahony, he writes:

The British and Canadian role in achieving the election of

Moreno-Ocampo provided a degree of indirect U.S. control

via election of a prosecutor its allies favored. The British and

Canadian role in advancing the U.S. interest as far as realpo-

litik would advance it at Rome had continued in the early

formation of the Office of the Prosecutor.*
There has been growing talk about this for several years, which may not
be known to diplomats who only started working with international crim-
inal justice the past three years. There is reason to believe that the practice
of diplomatic rotation can undermine the appreciation by foreign minis-
tries of some long-standing concerns among key actors who in effect
serve as durable pillars of support for international criminal justice institu-
tions, as diplomats come and go from the field. It may even be that the
British and Canadian foreign ministries have not heard eye-witness ac-
counts of how individual actors invoke a ‘special relationship’ with their
governments. It may come as some surprise to them that such invocations
can be very explicit and offered without the kind of discretion and subtle-
ty which are taken for granted among senior members of their own diplo-
matic ranks. I was astounded when Fernandez de Gurmendi on several
occasions (at the time we were both in the ICC Office of the Prosecutor)
would openly announce in the presence of others her admiration for the

4 See Stéphanie Maupas, “Exclusive: List of Candidates for Next ICC Prosecutor”, Jus-

ticeinfo, 20 November 2020 (available on its web site).

Christopher B. Mahony, “The Justice Pivot: U.S. International Criminal Law Influence
from Outside the Rome Statute”, supra note 33, p. 1098. It is a densely footnoted article
that draws on his doctoral research at Oxford.

45
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United States, how they “are the best”, and how, in their absence as a
State Party, we have to “align ourselves with the British”. And when “the
British” came from the Foreign and Commonwealth Office, special ar-
rangements were made for lunch in the finest restaurants. Sitting next to
these polite diplomats from London, I had the impression they were
slightly bemused and that it would never have occurred to them to ask for
any special treatment in violation of the Court’s independence and impar-
tiality — for one, they had obviously realised that it was not necessary at
that table. I was equally taken aback by Fernandez de Gurmendi’s open
statements of disapproval of the French, Chinese and others, which, at the
time, | saw as an expression of plain prejudice.

In reality, the indiscretion displayed by Fernandez de Gurmendi
created a common risk for the Court and the British and Canadian foreign
ministries. They did not need any ‘special treatment’ offered by an indi-
vidual staff member. There was no bias against them in the ICC Office of
the Prosecutor. Their remarkable contributions during the ICC negotitions,
their important role in the financing of the Court, their high number of
experts with relevant experience from the earlier ad hoc tribunals, Brit-
ain’s permanent membership of the United Nations Security Council, and
Canada’s multileveled proximity to US government agencies in Washing-
ton were eminently understood by the colleagues in the Office of the
Prosecutor. No one needed a soap-operatic display of professed loyalty,
laudations of Anglo-American superiority, and imagined needs to adduce
proof of reliability through appointments. In my contact the following
years with Sir Franklin D. Berman KCMG QC, an earlier Legal Adviser
of the Foreign and Commonwealth Office, it became clear to me that he
would have been taken aback had he witnessed the indiscretions of Fer-
nandez de Gurmendi at the expense of perceptions being created about his
former Office.

I presume he would also feel uncomfortable about the way the pro-
cess to elect the third ICC Prosecutor evolved in the second half of 2020.
Initially, Britain had supported France and Germany when they suggested
that one of the ambassadors in The Hague — a prominent international
lawyer who had worked with international criminal law and ICC-related
issues for almost 20 years — should chair the Election Committee that the
ICC Assembly of States Parties had set up. Out of the blue, at the meeting
intended to confirm this highly-qualified candidate, Canada put forward
their former Ambassador in The Hague, Sabine Nolke. When this was
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supported by the British representative, the agreed candidate for chair
immediately withdrew.® By the end of 2020, Ambassador Nolke and the
Canadian foreign ministry may have regretted that they insisted to fill this
key position (and the way they did it), given the serious criticism that the
Election Committee has faced, following its failure to identify a consen-
sus candidate to serve as the third ICC Prosecutor. Much has been written
about the process, already in 2020.*” I presume that also its chief archi-
tects — including James A. Goldston, whose Open Society Justice Initia-
tive advised the President of the ICC Assembly of States Parties on the
nature of the process — agree that what matters the most is the result at the
end of the process: that a high-quality Prosecutor of integrity is appointed,
preferably on the basis of broad agreement. I was informally involved in
the processes that led to the appointment of the first two prosecutors of
the ad hoc tribunals for ex-Yugoslavia and Rwanda: Richard J. Goldstone
and Louise Arbour. Frankly speaking, there was not much of a process,
but the result was outstanding in both cases.*® Having the ability to land
the process on its feet — and not the toes of others — surely matters. Pro-
cess alone is not enough.

Nolke came under fire for producing a Committee shortlist of four
persons of uncertain electability, one from her Canada (who works in the
same national justice sector as her husband has for many years), one from
Ireland (where she serves as Canada’s chief diplomatic representative),
one Nigerian-US citizen (at the same time as the US government had im-
posed sanctions against high officials of the Court),* and one African
candidate (when the second Prosecutor Fatou Bensouda is an African and
“the ‘rotation principle’ [...] means that the two African candidates are

% This information was conveyed to me by one of the ambassadors in The Hague who was

directly involved in the process at the time.

47 See, for example, Gregory S. Gordon, “The Third ICC Prosecutor: Is It the Process or the

Outcome of the Process that Matters More?”, OpinioJuris, 27 July 2020 (available on its
web site); Gunnar Ekelove-Slydal, “The Process of Electing the Next ICC Prosecutor
Should be Opened Up”, OpinioJuris, 10 August 2020 (available on its web site); and Frank
Petit, “ICC Prosecutor’s Election: In December, ‘Potentially No Candidate Will Be Nomi-
nated’”, Justiceinfo, 17 November 2020 (an interview with Patryk Labuda) (available on
its web site).

I joined the Office of the Prosecutor of the ex-Yugoslavia Tribunal in May 1994, as the
first lawyer among its staff members.

For an overview of relevant US statements, see Morten Bergsmo and Viviane E. Dittrich,
“Integrity as Safeguard Against the Vicissitudes of International Justice Institutions”, in
idem, Integrity in International Justice, supra note 1, pp. 5-9.

48
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not being seriously considered by states this time around”.*® The long-list
of 14 contained two Canadian prosecutors, while the Court’s Deputy
Prosecutor, James Stewart, is a Canadian and Article 42(2) of the ICC
Statute expressly provides that the “Prosecutor and the Deputy Prosecu-
tors shall be of different nationalities”. So “many States feel that, among
the 4, the Irish candidate was given an unfair advantage” insofar as he
may be the only electable candidate. Was it fair to Fergal Gaynor that such
an impression was created?”' Was it fair to Richard Roy and Robert Petit
to have a compatriot chair the Election Committee that put them on the
short- and long-list respectively? These are legitimate questions to ask,
not only because several of these professionals are my former colleagues.
I do not think that it was kind to ICC Judge Kimberley Prost that her fel-
low-Canadian and superior during the ICC negotiations, former ICC Pres-
ident Kirsch, was the Chairperson of the Advisory Committee on Nomina-
tions of Judges when she was elected.’® Should Fernandez de Gurmendi
be appointed President of the ICC Assembly of States Parties during its
19" Session, would that cast a shadow over the prospects of Judge Prost
to be elected President of the Court (given that she worked as the Chef de
cabinet of Fernandez de Gurmendi when she was President of the Court
and their close collaboration during the ICC negotiations)?

1.4. Unmasking Power in International Criminal Justice

This is what the preliminary analysis of a sociological inquiry into the
power wielded by diplomats over international criminal justice might look
like. T have selected three diplomats, with a view to explaining the ap-
proach. There are a number of other diplomats who could be selected.
And there are other constellations and expressions of power over interna-
tional criminal justice than that individualised in diplomats and high offi-

% See Patryk Labuda, in Frank Petit, “ICC Prosecutor’s Election: In December, ‘Potentially

No Candidate Will Be Nominated’”, supra note 47.

U Ibid.

2 Despite recusal during the interview of and deliberation on candidates of the same nation-

ality (as duly declared in both reports), a lingering doubt is unavoidably created, especially
when the state of nationality actively sought the chair. For the recusal language, see ICC,
Assembly of States Parties, Report of the Advisory Committee on Nominations of Judges
on the work of its sixth meeting, ICC-ASP/16/7, 10 October 2017, Annex III: Rules of
Procedure of the Advisory Committee on Nominations of Judges, Rule 5; ICC, Assembly
of States Parties, Report of the Committee on the Election of the Prosecutor, ICC-
ASP/19/INF.2, 30 June 2020, para. 22.

Publication Series No. 28 (2020) — page 21



Power in International Criminal Justice

cials (and prominent staff members) in the international criminal courts.
Several are discussed in this anthology, including the power of non-state
actors such as non-governmental organisations and their polyhedric
roles;> representational power in,>* and cultural power of,> international
criminal justice; the power of narratives by® and about,”” and concepts
of,*® international criminal justice; and the redistributive power of social
media in international criminal justice.”® There are also significant barri-
ers or ceilings to power in international criminal justice, such as those
faced by international lawyers in developing countries,” by women,®' or
by victims.
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See Gunnar Ekelave-Slydal, “The Process of Electing the Next ICC Prosecutor Should be
Opened Up”, supra note 47: “As civil society actors, we have been given a role beyond
mere observers. We are players in this election process, with the ability to influence the
outcome of what may become the most important international justice election this dec-
ade” (italics added). See also Mayesha Alam, “Agency, Authority, and Autonomy: The
Role and Impact of Interactions with Transnational Civil Society on the International
Criminal Court’s Operations”, Chapter 17 below.

See Sarah-Jane Koulen, “The Power of Affective Aesthetics in International Criminal Jus-
tice”, Chapter 8 below; Marina Aksenova, “Transformative Power of the International
Criminal Tribunal for the Former Yugoslavia”, Chapter 9 below.

See Joachim J. Savelsberg, “The Representational Power of International Criminal Courts”,
Chapter 6 below.

See Mark Klamberg, “Rebels, the Vanquished, Rogue States and Scapegoats in the Cross-
hairs: Hegemony in International Criminal Justice”, Chapter 14 below; Tosin Osasona,
“The Role of the International Criminal Court System in Modulating Political Behaviour
in Africa: The Nigerian Example”, Chapter 20 below.

See Jacob Sprang, Benjamin Adesire Mugisho, Jackson Nyamuya Maogoto and Helena
Anne Anolak, “The Power of Narratives: The African Union’s Bid to Develop an Alterna-
tive International Criminal Law Narrative”, Chapter 16 below.

See Barrie Sander, “The Anti-Impunity Mindset”, Chapter 7 below.

See Emma Irving and Jolana Makraiova, “Capture, Tweet, Repeat: Social Media and Pow-
er in International Criminal Justice”, Chapter 19 below.

See the clear and concise statement by the former Legal Adviser of the Ministry of Exter-
nal Affairs of India and Chairman of the United Nations International Law Commission,
Narinder Singh, “Foreword”, in Morten Bergsmo, Wolfgang Kaleck and Kyaw Yin Hlaing
(eds.), Colonial Wrongs and Access to International Law, supra note 27, pp. xi-xvi. In
Chapter 15 below (“Development and National Prosecutions: Addressing Power and Ex-
clusion for Sustainable Peace and Development™) by Djordje Djordjevi¢ and Christopher B.
Mahony, the power of criminal justice for core international crimes to contribute to
strengthening the rule of law is discussed, in the emerging prevention framework deter-
mined by the 2030 development agenda of the United Nations.

See the discussion on the relationship between sexual harassment and redistribution of
power in Dieneke T. de Vos, “Institutional Ethics, Individual Integrity, and Sexual Harass-
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It may perhaps be easier to engage in unmasking of the power of
individual actors than more abstract categories. There is a face to unmask,
rather than an institution, a relationship or a concept. The unmasking is an
inherent part of the kind of socio-legal or sociological inquiry promoted
by this book. The exercise may feel a bit like removing a plaster cast: we
do not necessarily like what we see, and we may find aspects of the re-
moval process unpleaseant. The cover of the book visualises and aestheti-
cizes the idea. Octavian’s grip on and use of power have been studied and
admired for centuries, including the aesthetic measures deployed during
his lifetime in furtherance of his use of power.®® The famous fragment of a
bronze equestrian statue — which the National Archaeological Museum of
Athens has kindly provided for this book through an agreement with the
publisher — does not show a warrior, an athlete or any other Herculean
character. He does not wield a weapon in his raised hand. Rather, his
slender frame and the posture of his right arm evoke the sense of a caring
thinker who is providing reasoned counsel or injunction, whilst his left
hand casually holds the reins.® This may explain why the sculpture has
been admired over the centuries. The sculpture as it presides today also
lends the authors of this book a hand: the hollowness of Octavian’s eyes
reminds us that power — however well-robed and -mounted — is but a
mask. It also helps us to understand that unmasking does not require de-
monisation or dislike of the power-holder. On the contrary, we may have

ment: Recent Developments in Ethics Standard-Setting and Mechanisms at the United Na-
tions”, in Morten Bergsmo and Vivian E. Dittrich (eds.), Integrity in International Justice,
supra note 1, pp. 515-550. See also Susan R. Lamb, “Self-Interest and International Crim-
inal Justice Networks”, CILRAP Film, Florence, 28 October 2017 (https://www.cilrap.org/
cilrap-film/171028-lamby/).

Chris Tenove, “International Criminal Justice and the Empowerment or Disempowerment
of Victims”, Chapter 18 below.

Octavian, known as Caesar Augustus (63 BC-AD 14), was the first Roman emperor. He
enjoys a 2000-year legacy as one of the most effective leaders in human history. He is a
symbol of power.
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% Michelangelo’s famous sculpture David (of the Old Testament) was carved pursuant to a

civic commission by the city of Florence to show the mental or spiritual power of David in
his struggle against the larger character Goliath. The city of Florence saw David as a sym-
bol of its intellectual and moral superiority, so the sculpture was placed to the left of the
entrance of its city hall on 8 September 1504, where it still stands (the original has been
preserved against the elements in nearby Galleria dell’ Accademia since 1873). To make
sure the idea would not be lost on less subtle visitors, the city placed a simpler sculpture of
Hercules and Cacus by Bandinelli to the right of the entrance. See Howard Hibbard, Mi-
chelangelo, The Folio Society, 2007, pp. 37-45 (first published by Harper & Row in 1974).
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genuine appreciation for his or her qualities. And indeed, the diplomats
discussed in the previous section are quite likeable. The surgical honesty
of unmasking should be as disinterested as possible, and should not be
mistaken for dislike.

Are there features common to the three diplomatic actors discussed
in the previous section? First of all, they have all been privileged with
high public trust in an area of international relations that speaks to aspira-
tions of people around the globe. As the above-mentioned four directors
wrote in their November 2017 publication:

The formalized Independent Oversight Mechanism is not the
ultimate overseer of the Court, nor is the Assembly of States
Parties. The aspirations of individuals and communities
made the Court and continue to provide its foundation. If the
leaders of the Court cannot retain their trust, their aspirations
will move on to other instruments for the betterment of hu-
mankind.*

A mandate inseparable from the “aspirations of individuals and communi-
ties [who] continue to provide [the] foundation” of the ICC is so weighty
that it probably goes beyond the mandate that any single State Party can
offer. It is a high trust to be worthy of.

Secondly, none of the three individuals had experience from or ex-
pertise in criminal justice when they assumed their functions in the ICC
system. All three have come to the field of international criminal justice —
and, quite extraordinarily, reached their positions of significant power
within the field — through their capacity as diplomats. In his letter inform-
ing Nolke that he was no longer interested in being considered for ap-
pointment as the third ICC Prosecutor, Dr. Serge Brammertz put it in these
terms:

It would be beneficial to involve experienced senior practi-
tioners to a far greater degree in reviewing and evaluating
candidates. While diplomats and commentators surely have a
role, it should not be controversial to say that any successful

% See Morten Bergsmo, Wolfgang Kaleck, Alexander S. Muller and William H. Wiley, “A
Prosecutor Falls, Time for the Court to Rise”, supra note 35, p. 4 (italics added).
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candidate should first be able to secure the support of his or

her peers.
It may simply be a mistake to assume that diplomats or others without
criminal justice experience or expertise can perform key functions within
the ICC and in the ICC system (other than judgeships open to internation-
al lawyers). International criminal justice is, in my view, too important for
there to be the slightest suspicion that it has become a playground for per-
sonal ambitions of diplomats, however significant their responsibilities in
the creation and State Party-governance of the Court. If a few diplomats
get in the way of the strengthening of international criminal justice, they
should perhaps be gently encouraged to get out of the way when feasible.

Thirdly, each of the three individuals have risen in connection with
ICC elections: Al-Hussein and Fernandez de Gurmendi played the key
roles to have the first ICC Prosecutor Moreno-Ocampo elected; Nolke
played an important role in the election of the third ICC Prosecutor. Elec-
tions of high officials in international criminal courts represent moments
of transition of power. They stir hopes for change, but also unpredictabil-
ity and, for some, insecurity. Elections could well be — sociologically
speaking — the ‘state of exception’ moment of international criminal jus-
tice:%” when ‘real power’ feels unsettled, moves, becomes more visible,
and thus offers an unmasking moment during which we can see more
clearly who is in charge or seeks power.

Fourthly, all three of the diplomatic actors were supported by the
foreign ministries of Britain and Canada. Both Al-Hussein and Ferndndez
de Gurmendi rose in the ICC negotiations through nominations or other

% Serge Brammertz, Prosecutor of the United Nations International Residual Mechanism for

Criminal Tribunals, Letter to the Chair of the Committee on the Election of the Prosecutor,
17 November 2020 (on file with the author).

See Carl Schmitt, Politische Theologie: Vier Kapitel zur Lehre von der Souverdnitit,
Duncker & Humblot GmbH, Berlin, 1922, pp. 11-21. Schmitt (1888-1985) was concerned
with effective governance, and he saw the power to declare a ‘state of exception’
(‘Ausnahmezustand’) as a way for the executive to solve problems more effectively, unre-
strained by the slower processes of parliamentary deliberation. When there is a perceived
need for and actual declaration of state of emergency, the ‘real power’ is revealed. Whereas
a sociology of international criminal justice should seek to unmask power with a view to
exposing it so that the main wielders of power must justify themselves and, if they fail,
step aside, Schmitt sought to strengthen executive power. Schmitt is a fundamentally con-
troversial character because of his membership of the Nazi Party and legitimation of Adolf
Hitler’s rule.
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support by one or both of these two foreign ministries.®® Several members
of the Bureau of the ICC Assembly of States Parties and other key ICC
diplomats told me in 2002, 2003 and 2004 that they were amazed by the
swiftness with which Britain and Canada moved to have Al-Hussein be-
come the President of the Bureau (through which he “led” the process to
have Moreno-Ocampo installed as Prosecutor),” Fernandez de Gurmendi
become Chef de cabinet and architect of Prosecutor Moreno-Ocampo’s
main policies between May 2003 and the end of 2006, and Dr. Medard
Rwelamira become Director of the Permanent Secretariat of the Assem-
bly.” Arguably, these were the most important positions in the ICC sys-
tem at the time, except for the position of President of the Court itself
which was held by Ambassador Kirsch from Canada, as we have already
established.

Fernandez de Gurmendi, Rwelamira and Al-Hussein were promi-
nent members of three groups of states outside the Group of Western Eu-
ropean and Other States (WEOG): the Group of Latin America and the
Caribbean (GRULAC), the Southern African Development Community
(SADC), and a group of Arabic-speaking countries, respectively. Given
that one of the main fault lines in the ICC negotiations were between Civil
and Common Law countries, and given that it was more or less clear from
the start of the process in 1996 that the US would not become a State Par-
ty, Common Law diplomats feared numerical minority during the negotia-
tions. This seems to have made it particularly important for British and

% Fernandez de Gurmendi served as Chair of the Working Group on Criminal Procedure

(1995-1998); Chair of the Working Group on Rules of Procedure and Evidence of the Pre-
paratory Commission for the International Criminal Court (1998-2000); and as Chair of
the Working Group on Aggression of the Preparatory Commission for the International
Criminal Court (2001-2002). Al-Hussein served as sub-coordinator of the Working Group
on Elements of Crimes (under the chairmanship of Herman von Hebel, a Dutch diplomat
who later became Registrar of the ICC); and as Chair of the Working Group on the Crime
of Aggression at the Review Conference of the Rome Statute in Kampala (June 2010).

See supra note 28.

Medard Rwelamira was Chief Legal Adviser to the South African delegation to the 1998
Rome Diplomatic Conference, where he co-ordinated the negotiations on Part IV of the
ICC Statute, and he subsequently led the South African delegation to the Preparatory
Commission on the ICC. Originally from Tanzania, he obtained a doctorate from Yale Law
School and became a South African citizen. On the occasion of his premature passing in
April 2006, ICC President Kirsch correctly observed: “Many of us lose in Dr. Rwelamira a
dear friend; all of us lose in him a highly professional and always friendly colleague. We
will all remember Dr. Rwelamira as a warm and generous human being”, see ICC, “ICC —
Passing of Dr Medard Rwelamira”, Press Release, [CC-CPI-20060431-130, 30 April 2006.
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Canadian diplomats to invest in understanding and support for their con-
cerns and views in other groups of states than WEOG (of which Australia,
Canada, New Zealand and the United Kingdom are all members). This is
not easy to achieve in a complex multilateral negotiation process. One
approach is to seek close working relations with prominent actors in
groups where you want to strengthen your position. Should the actor be a
jurist from a Civil Law jurisdiction, all the better. Indeed, in the battle that
ensued between Civil and Common Law countries during the ICC negoti-
ations’' — a battle which later moved into the Court where it still seems to
continue at the time of writing — a small number of Civil Law lawyers
worked consistently for the preferred positions of Common Law countries.
Some diplomats would affectionately refer to them as the ‘Civil Law tor-
pedoes’ in conversations with me.

In his Chapter 4 below (“Bend It Like Bentham: The Ambivalent
‘Civil Law’ vs. ‘Common Law’ Dichotomy Within International Criminal
Adjudication”), Alexander Heinze discusses in some detail the reasons
and consequences of the choice of procedural approaches and rules, and
shows that this should go deeper than the taxonomical Civil-Common
Law divide. This contribution reminds us that this divide may not always
be what it appears to be. It can also be used as a smokescreen while states
are genuinely concerned to find effective ways to protect their interests in
complex and dynamic multilateral settings.’” This is a shared sensitivity,
which is not particular to any group of states.

' On the background to this tension, I wrote in 2009:

This tension had some roots in facts and others in fiction. Regrettably, by 2002, some
85% of managers in the ICTY Office of the Prosecutor came from four countries: the
United States, the United Kingdom, Canada and Australia. More than 50% of the law-
yers in the Office were from the same four countries, as were approximately 75% of its
GTA lawyers. Add to that, transparent layers of information showing who was assigned
to which cases, to which witnesses and which legal questions, and the contours of the to-
pography of power start to emerge with some clarity.

See Morten Bergsmo, “The Autonomy of International Criminal Justice”, FICHL Policy
Brief Series No. 3, Oslo, 2011, p. 2 (http://www.legal-tools.org/doc/5fa508/) (italics added).
This inadequate representation between different legal traditions was an issue in several
Civil Law capitals during the ICC negotiations.

In a 2017 publication I asked “how could such an abstract distinction between common
and civil law become a real dividing line?” (Morten Bergsmo, “Institutional History, Be-
haviour and Development”, supra note 8), before quoting the publication of the keynote
speech presented on 6 February 2009 at the Dutch Ministry of Foreign Affairs in The
Hague on the occasion of the departure of the first ICC President at the end of his term,
Philippe Kirsch:
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As a matter of fact, Britain and Canada are among the closest allies
of my country, Norway. If my Norwegian friends have read this chapter
up until this point, they are likely to observe that it is fortunate if Britain
and Canada have worked closely with various actors to protect the ICC —
from external pressure by great powers that are less friendly disposed to
the Court, and from inherently irrational elements that necessarily exist in
all international organisations, they might add. I would respond that they
are right that this is not about Canada and the United Kingdom, but about
how international criminal justice can be strengthened. I realize now that I
may have created some suspense by not hoisting this banner earlier in the
chapter. My friends might then suggest that Fernandez de Gurmendi,
when elected President of the ICC Assembly, would find a way to ‘lean
on’ the new ICC Prosecutor to ensure that no member of the US Armed
Forces or other US government agencies will become an ICC suspect (but
that his or her Office instead focus on a weaker non-State Party if it is
bent on going down that road). Maybe they would add that the world has
become accustomed to individualising blame in the Court’s Prosecutor —
sometimes quite unfairly during the tenure of Fatou Bensouda, who inher-
ited problems from her predecessor — and that they expect that Fernandez
de Gurmendi would be shielded from responsibility for such ‘leaning’ (for
carrying out ‘the white men’s burden’ of pruning the Court to the shape
some of them originally had in mind). Nevertheless, my Norwegian
friends would unreservedly concur that inquiry into power in international
criminal justice is necessary — that the project to unmask the wielding of
power within and over the international criminal courts will strengthen
international criminal justice. They would agree that it may help us to
walk less in circles, and not to waste time on remedies that are based on
the wrong diagnosis.

Indeed, three of the four co-editors of this book are Scandinavians’
and the fourth is from New Zealand.” How do we explain the national

Did the details of the distinguishing features of common and civil law criminal proce-
dure really have the capacity to mobilise governments and international justice institu-
tions? Or was the common versus civil law divide merely a proxy tension, a smoke-
screen? Interests do mobilise — conflict of interests even more. Maximising the national
interest by working together with likeminded States or other actors is not unknown to
multilateral diplomacy and international organization.

See Morten Bergsmo, “The Autonomy of International Criminal Justice”, supra note 71.

Professor Mark Klamberg is from Sweden, and Dr. Kjersti Lohne and the present writer
from Norway.
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background to our common interest in contributing to the crystallization
of a sociology of international criminal justice? For one, we are all used to
asking critical questions about possible connections and causality without
fear of facing negative consequences such as retaliation. Perhaps this tra-
dition of welcoming critique of manifestations and constellations of pow-
er is one of the reasons why the criminal justice systems of New Zealand,
Norway and Sweden are so well-reputed.

1.5. Social Network Analysis and International Criminal Justice

In her influential 2004 monograph A New World Order, Anne-Marie
Slaughter developed a conception of a networked world order that “as-
sumes disaggregated states in which national government officials interact
intensively with one another and adopt codes of best practices and agree
on coordinated solutions to common problems — agreements that have no
less legal force but that can be directly implemented by the officials who
negotiated them”.” She argued that such “transgovernmental networks”

permit a loose, flexible structure that can bring in national

officials from a wide range of different countries as needed

to address specific problems. They can target problems at

their roots, plug loopholes in national jurisdictions, and re-

spond to goods, people, and ideas streaming across borders.

Their members can educate, bolster, and regulate one another

in essentially the same ways that make private transnational

networks so effective. They are indeed the “institutions of

globalization,” and far better suited to %lobal governance in

an age of globalization and information.”®

Slaughter is obviously aware that there is a third dimension, namely

shared personal interests among key members of “transgovernmental net-
works”, which may be concealed by the “governmental” mandate, in par-

™ That is, Dr. Christopher B. Mahony.
5 See Anne-Marie Slaughter, A New World Order, Princeton University Press, 2004, p. 263.

1bid., p. 264. A few pages later, Slaughter elaborates a thought experiment wherein nation-
al government officials “seek to work together in a variety of ways, recognizing that they
could only do their jobs properly at the national level by interacting — whether in coopera-
tion and conflict — at the global level. Their ordinary government jobs — regulating, judging,
legislating — would thus come to include both domestic and international activity. Over
time, they would also come to recognize responsibilities not only to their national constitu-
ents but to broader global constituencies. If granted a measure of sovereignty to participate
in collective decision making with one another, they would have to live up to obligations
to those broader constituencies” (p. 270).
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ticular in highly value-laden areas such as ending impunity for victimisa-
tion of civilians in armed conflicts or bringing peace. The fact that a sig-
nificant engine behind some “transgovernmental networks” may be to dis-
tribute benefits (such as high-paying or -profile international positions)
among the core network members — which may be particularly attractive
for members who would increase their domestic compensation four-five
times if they can benefit from such distribution — does not detract from the
importance of Slaughter’s contribution.

Unmasking a ‘third dimension’ of shared personal interests in net-
works would seem to be a prime task for the sociology of international
criminal justice. Most elements are already in place to explore such in-
quiries. Bruno Latour’s La fabrique du droit — published a mere two years
prior to Slaughter’s book — is interesting in this respect.’”’ In this ethnog-
raphy of the Conseil d’Etat of France he shows the ways legal ties build
up associations. By visualising multi-levelled relations, his sociograms
stimulate creativity and incision on how social networks in international
criminal justice can be mapped and unmasked. It need not concentrate on
individual career paths and associated relations in a limited time-period,
as Latour does in Figure 1 below.”

" Bruno Latour, The Making of Law: An Ethnography of the Conseil d’Etat, Polity Press,

Cambridge, 2010 (the French original La fabrique du droit was published by La Décou-
verte, Paris, 2002).

Ibid., pp. 123-126. He described another of his related sociograms as showing “nothing
more or less than the condensed projection of the individual trajectories of counsellors, in
the same way in which a myrmecologist could trace the displacements — accumulated over
a long period of time — of ants though their nests” (p. 116).
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Figure 1: Latour’s illustration of career paths of Conseil members 1980-1989
classified in clusters.

The Danish lawyer and sociologist Mikael Rask Madsen offers an
insightful overview of work by Pierre Bourdieu, Manuel Castells, Peter M.
Haas and Kathryn Sikkink relevant to ‘networks’. His claim is that “when

lawyers act transnationally — and thus theoretically outside the state — they

still to an extent act in the shadow of the state as they embody both pri-
vate and public interest”

and that decisive “transnational legal entrepre-
neurs [...

] have been able to bring to the fore much more than legal capi-
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tal and skills, namely social capital in terms of connections and access”.”

He reminds us that “the very notion of networks is inherently vague”.

Shai Dothan explains that one of the main findings of social net-
work analysis is that the “social network in which people are embedded
may determine their behaviour even more than formal institutional
bounderies such as, for example, firm structures”.*® It suggests that trans-
national social networks may have a strong influence on its members.

A “network science” has come to develop both a terminology and
tools “to measure and describe network structure”, according to Sergio
Puig:

The network is the unit of analysis. A node is the component
of the system or member of the population. An edge is the
connection between components or members. Popular
measures of structure include degree distribution, hub, au-
thority, eigenvector centrality, closeness, and betweenness.*"

Dothan elaborates:

The workhorse of social network analysis is the sociogram —
a formal depiction of the connections between individuals or
organizations. The agents forming the network are often re-
ferred to as ‘nodes’ and the connections between them as
‘ties’. Ties may include any form of relationship between the
nodes that can lead to the transmission of material goods or
information. The advantages of this framework for investi-
gating relations between institutions and political entities are
evident. The sociogram can help determine how easy it is to
transmit information from one node to another, and help
raise hypotheses about the way agents within the network are
likely to act. The ability to control the flow of information is

" Mikael Rask Madsen, “Unpacking Legal Network Power: The Structural Construction of

Transnational Legal Expert Networks”, in Mar Fenwick, Steven Van Uytsel and Stefan
Wrbka (eds.), Networked Governance, Transnational Business and the Law, Springer,
2014, p. 18 (version on ResearchGate): “Legal network power, like all other exercises of
power in society, is due to underlying social structures that allow for the projection of
symbolic power”.
8 Shai Dothan, “Social networks and the enforcement of international law”, in Moshe Hirsch
and Andrew Lang (eds.), Research Handbook on the Sociology of International Law, Ed-
ward Elgar, Cheltenham, 2018, p. 335.
See Sergio Puig, “Network analysis and the sociology of international law”, in Moshe
Hirsch and Andrew Lang (eds.), Research Handbook on the Sociology of International
Law, supra note 80, p. 323.
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a powerful asset and can determine the social power an indi-
vidual can exert over others.®
We therefore have available sociological tools that can be employed
in the uncovering of a sociology of international criminal justice, as one
of several approaches. Whereas Dothan predicts that the “application of
social network analysis to international law has a bright future ahead of
it”,® Puig correctly cautions that the application of network analysis
“may be problematic if detached from careful understanding of the specif-

ic contexts in which legal institutions operate”.®

Kjersti Lohne’s penetrating study of non-governmental organisa-
tions in international criminal justice confirms that “transnational net-
works have come to be seen as central infrastructures of contemporary
transnational politics and global social movements, including, as is the
concern here, global justice-making through international criminal law”.*
But the domain of Latour’s La fabrique du droit is so much more mature
than that of international criminal justice, where the very existence of so-

cial networks has yet to be visualised and generally recognised.

Network ‘membership’ is therefore not given in the same clear way
as in an established, venerated institution like the Conseil d’Etat in
Latour’s study. The previous sections of this chapter have discussed some
obvious members of a social network that has succeeded to consistently
wield power in international criminal justice during the period 1996-2020.
To that list should be added a small number of civil society actors as well
as some members of the ICC itself. Who else? We may get some clues
from those who object most vehemently to the propositions that there is
such a network and that there should be a wider project to unmask its
power over international criminal justice.®

82 Supra note 80, p. 334.

8 Ibid., p. 336.
8 Supra note 81, p. 319.

See Kjersti Lohne, Advocates of Humanity: Human Rights NGOs in International Crimi-
nal Justice, Oxford University Press, 2019, p. 68.

Let me take the opportunity to underline that the present author alone is responsible for
this chapter, not the other three co-editors of the book or others who have contributed to its
publication. The International Nuremberg Principles Academy kindly supported the con-
ference in Florence in October 2017, but they have not made any contributions towards
this book and no one from the Academy has been consulted on this chapter (which has
been written in a spirit of service to the field of international criminal justice).
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Lohne argues that “the embeddedness of the core NGOs in the field
of international criminal justice undermines the claim to moral authority,
which is a critical basis of their legitimacy”.®” She highlights the role of
three civil-society leaders: the above-mentioned William Pace (former
Convenor of the Coalition for the International Criminal Court),*® Richard
Dicker (Director of the International Justice Program of Human Rights
Watch), and the late Christopher K. Hall (Senior Legal Adviser, Interna-
tional Justice Project, Amnesty International).® She refers to them as “in-
dividual moral entrepreneurs [who] have been involved since the early
days of the ICC negotiations”, which “gives them individualized power —
an institutional form of power — in an otherwise transient field”.”° There is
no indication that Dicker or Hall have been part of the social network
sketched above. They have both repeatedly expressed reservations about
the mode of operation of some of the actors discussed in Section 3
above — Hall most explicitly already in 2003.”!

But the balancing of the NGO interest in access to information from
high officials in international criminal justice, on the one hand, against the
need to defend integrity in international justice institutions, on the other,
has been challenging for NGO leaders vis-a-vis the ICC. For that reason, a
seminar was convened in Oslo already in October 2006 on the theme ‘The

8 Supra note 85, p. 70.

On the Coalition, Lohne writes, inter alia: “the Coalition has become the global civil soci-
ety vis-a-vis the ICC, which is highlighted, for example, by processes of accreditation to
the [Assembly of States Parties] meetings. The power to define and constitute ‘global civil
society’ is similarly apparent in the Coalition’s handling of information, where, in general,
the moral knowledge provided within the field is defined by a select few, although facili-
tated by their web of transnational knowledge and expertise. Again, [the] tracing and un-
packing of networks illustrate how it is that the metropole comes to speak for, and profit
from, the periphery”, see ibid., p. 96 (square brackets added).

1bid., see in particular Chapters 3 (“Networks of Global Justice-Making: The Coalition for
the International Criminal Court”) and 4 (“From Moral Entrepreneurs to Moral Advo-
cates”).

0 Ibid., p. 107.

' Hall (1946-2013) was under consideration for one of the senior positions in the Legal Ad-
visory Section of the ICC Office of the Prosecutor in the late summer of 2003. In her ef-
forts to hire the Canadian diplomat described in Section 3 above, Fernandez de Gurmendi
took active steps to undermine the recruitment process in which Hall was a candidate. She
even wrote an e-mail message to Hall evidencing such disruptive intent on her part (in vio-
lation of the applicable UN Common System). Within minutes of receiving the e-mail
message, Hall forwarded the information to me and expressed disbelief. He subsequently
lost interest in the application.
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Evolving Role of NGOs in International Criminal Justice’, during which
NGO leaders were criticised for not having taken sufficiently effective
measures to stop Moreno-Ocampo’s weakening of the standing of the
Court when they received detailed information about the problems that
started from the late summer of 2003.”* Dicker and Human Rights Watch
were singled out for particular criticism. The concept note of the event
recalled “the basic obligation of NGOs to monitor or watch the way pub-
lic institutions exercise power, including internationalised criminal justice
mechanisms. [...] the convergence of values protected by the human
rights movement and international criminal justice should not blind the
NGOs to this responsibility now that international criminal justice has

come of age”.”

A sociology of international criminal justice would also be able to
draw on the older traditions of sociology of law and social science which
have to some extent been concerned with the unmasking of power. Such
research has sometimes had surprising societal impact. For example, on
22 September 1972, the Norwegian Cabinet mandated a comprehensive
study to “establish the best possible knowledge about real power relations
in Norway”. The final report prepared by the appointed experts in consul-
tation with several social science institutions — known as ‘Maktutredning-
en’ or ‘The Study on Power’ — was presented in January 1982.°* Its im-
portance for Norwegian public discourse can hardly be overstated — it is
still being cited and discussed. It essentially sought to unmask power in
five sectors of Norwegian society: public administration, organisations of
labour and business, economic power groups, international decision-
making with effects on the Norwegian economy, and the mass media. This
should illustrate that there is nothing strange or unusual about inquiries
that seek to unmask power. It is arguably one of the main functions of the
social sciences.

‘Sociology of law’ has existed as a discipline for more than half a
century in several countries, even longer in some, such as the United
States. We may find inspiration in domestic traditions of sociology of law

°2 For information on the event, see https://www.fichl.org/activities/the-evolving-role-of-

ngos-in-international-criminal-justice/. The programme speakers included Gunnar
Ekelove-Slydal, Richard Dicker, Christopher K. Hall, Carla Ferstman, Gilbert Bitti and
Antoine Bernard.

% Ibid. (details on file with the author).

% Norges Offentlige Utredninger, NOU 1982: 3, “Maktutredningen: Sluttrapport”.
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in the development of socio-legal approaches to international criminal law
and justice. When I studied law at the University of Oslo in the late 1980s,
sociology of law was an obligatory subject for all law students. I read
textbooks by Vilhelm Aubert (1922-1988) % and Thomas Mathiesen
(1933-)*® on law in society. At the time, Aubert enjoyed academic celebri-
ty status, and was well-know beyond the borders of Norway. He had un-
dertaken several empirical studies since the early 1950s, including with
Torstein Eckhoft (1916-1993) who — in his lucid monograph on American
legal thought published in 1953%7 — identifies as main sources of inspira-
tion the American legal scholars Oliver Wendell Holmes (1841-1935),
Nathan Roscoe Pound (1870-1964),”® William Underhill Moore (1879—
1949), Thurman Wesley Arnold (1891-1969)° and others. Following
World War 11, he had turned to the United States for his post-doctoral re-
search in 1947-1948, not to Germany. Eckhoff’s monograph details how
American legal thought between Holmes’ early writings in the 1890s and
World War II had become more pragmatic and realistic, and moved closer
to social science. Like other Scandinavian jurists at the time, Eckhoff was
also influenced by Karl Popper’s The Open Society and Its Enemies'® and
later by Alf Ross (1899-1979).'°! In a 1960-article in Scandinavian Stud-

% Vilhelm Aubert, Retissosiologi [Sociology of Law], Universitetsforlaget, Oslo, 1982. It

draws on his more comprehensive Rettens sosiale funksjon [The Social Function of Law],
Universitetsforlaget, Oslo, 1976.

Thomas Mathiesen, Retten i samfunnet: En innforing i rettssosiologi [The Law in Society:
An Introduction to Sociology of Law], Pax Forlag A/S, Oslo, 1984.

Torstein Eckhoff, Rettsvesen og rettsvitenskap i U.S.A. [Justice and Science of Law in the
U.S.A.], Akademisk Forlag, Oslo, 1953.

See Roscoe Pound, Social Control Through Law, Yale University Press, New Haven, 1942
(reprinted by Archon Books in 1968): “What we require is not [...] a sociology of law that
runs to methodology and seeks to justify a science of society by showing that it has its own
special method by which then all the phenomena of social life are to be tried”, p. 7.

See in particular Thurman W. Arnold, The Symbols of Government, Yale University Press,
New Haven, 1935; for example: “Disillusionment is a frame of mind as inimical to a scien-
tific approach as the most fanatical idealism. ‘Realism,’ effective as it is as a method of po-
litical attack, or as a way of making people question ideas which they had formerly con-
sidered as established truths, ordinarily winds up by merely making the world look un-
pleasant. Since, for most people at least, the world is actually not an unpleasant place, the
realist remains in the sun only a short time.”, p. 6.

See supra note 24.

In particular Alf Ross, Om ret og retferdighet: En indforelse i den analytiske retsfilosofi,
Nyt Nordisk Forlag, Copenhagen, 1953 (new English edition: Alf Ross, On Law and Jus-
tice, Oxford University Press, 2019, edited and with a helpful introduction by Jakob v. H.
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ies in Law, Eckhoff acknowledges that in “the years since the second
world war Scandinavian jurisprudence has to some extent shifted its ori-
entation from the European continent to England and U.S.A. and has be-
come familiar with the ideas advanced by the legal realists, as well as with
the statistical analysis of judicial behaviour carried out in the United
States”.'"® He highlights a 1963 study of the recruitment to the judiciary
and the societal position of the Norwegian Supreme Court, as compared to
that of the US Supreme Court.'” Eckhoff describes the evolution of the
field sociology of law in the Nordic countries, suggesting the term had
become a “common denominator [of] quantitative fact-finding related to
legal theories” (primarily concerning problems in the “enforcement of the
social consequences of certain rules of law”) as well as sociological and
psychological research on legal institutions, ' setting the field apart from

older criminological research. 103 Pointing to the future, he highlighted

Holtermann); see also Alf Ross, The United Nations: Peace and Progress, The Bedminster
Press, Totowa, 1966 (Chapter VI “Political Power and Influence Behind the Apparatus”
discusses state power and independence, in particular in the context of McCarthyism and
the first United Nations Secetary-General, pp. 182-184 (which legal advisers at the ICC
might wish to revisit)). On Law and Justice has influenced several generations of Nordic
jurists. Holtermann explains the potential of using Ross “to carve out and secure the con-
ceptual space that allows the empirical study of law without forgetting about law itself has
already inspired attempts to see influential contemporary socio-empirircal studies of the
legal field as manifestations of what has been called European New Legal Realism” (p.
xlvi of the introduction to On Law and Justice, citing Jakob v. H. Holtermann and Mikael
R. Madsen, “European New Legal Realism and International Law: How to Make Interna-
tional Law Intelligible, Leiden Journal of International Law, 2015, vol. 28, no. 2, pp. 211-
230). Ross has also been criticized by Scandinavian lawyers, see Peter Heilund, Den for-
budte retsfolelse [The Forbidden Sense of Justice], Munksgaard, Copenhagen, 1992;
Sverre Blandhol, Juridisk ideologi: Alf Ross’ kritikk av naturretten [Legal Ideology: The
Critique of Natural Law by Alf Ross], Universitetsforlaget, Oslo, 1999.

See Torstein Eckhoff, “Sociology of Law in Scandinavia”, in Scandinavian Studies in Law,
1960, pp. 29-58 (reproduced in Torstein Eckhoff, Justice and the Rule of Law, Johan
Grundt Tanum Forlag, Oslo, 1966 (updated by Vilhelm Aubert), p. 27 (page references are
to this book, a collection of his writings)).

Ibid., p. 37, referring to UIf Torgersen, “The Role of the Supreme Court in the Norwegian
Political System”, in Glendon Schubert (ed.), Judicial Decision-Making, The Free Press,
New York, 1963, pp. 221-244.

See Torstein Eckhoff, “Sociology of Law in Scandinavia”, supra note 102, p. 9.

Eilert Sundt (1817-1875) had pioneered research of criminological problems in some
Norwegian communities, later followed by Theodor Geiger (1891-1952) in Denmark and
Torgny T. Segerstedt (1908-1999) in Sweden. See the recent references to Sundt’s work in
Gunnar Ekelove-Slydal, “Past Wrongdoing Against Romani and Sami in Norway and the
Prism of Modern International Criminal Law and Human Rights”, in Morten Bergsmo,
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“the growing interest in research into the behaviour of officials”,'” an

integral element of the emerging sociology of international criminal jus-
tice.

In Vilhelm Aubert’s original 1965 study The Hidden Society, he ob-
served that “society continuously describes itself, but never fully, and
rarely to the entire satisfaction of a scientific observer. Thus, it is always a
task of sociology to reveal the hidden society to its members”.'"” He wrote
that “the revealing aspect of social analysis becomes more predominant”
when the inquiry is directed at “social perceptions and cognitions”. 198 As
a student, I guess I detected a certain class consciousness permeating the
relevant writings of Aubert, Mathiesen and other Nordic sociologists of
law, but this did not dim the clarity of Aubert’s call to expose or unveil
hidden power constellations not only in societies, but also in professional
communities and public organisations. Its appeal was not only the sense
that such unveiling could not be stopped except by oppressive means (a
widely held view at a time when the Cold War was coming to an end), but
also the assumption that the threat of exposure can make power constella-
tions more visible, and public organisations, in turn, more committed to
professionalisation. It also found sympathetic Aubert’s recognition of the
“intimate bond between theory and practice in the field of law”,'” and
suggestion that for sociology “there may nevertheless be a lesson to learn
from this old profession”. "0 He pointed out that “[s]ociologists are mem-
bers of society, and this may give them more access to data than many a

Wolfgang Kaleck and Kyaw Yin Hlaing (eds.), Colonial Wrongs and Access to Interna-

tional Law, supra note 27, pp. 525-575.

1% See Torstein Eckhoff, “Sociology of Law in Scandinavia”, supra note 102, p. 41. Eckhoff

was a prolific writer. Of his social science-related works, see, for example, his monographs
Rettferdighet ved utveksling og fordeling av verdier [Justice in connection with the ex-
change and distribution of goods], Universitetsforlaget, Oslo, 1971 (400 pp.); and Retts-
systemer: Systemteoretisk innforing i rettsfilosofien [Systems of Law: System-Theoretical
Introduction to the Philosophy of Law], Tanum-Norli, Oslo, 1976 (302 pp.) (the latter co-
authored with Nils Kristian Sundby).

97 Vilhelm Aubert, The Hidden Society, The Bedminster Press, Totowa, 1965, p. 4 (Norwe-
gian edition: Det skjulte samfunn, 2nd edition, Pax Forlag A/S, Oslo, 1972, p. 8) (italics
added).

18 Ibid., p. 4.

199 Ibid., p. 21.

10 1bid., p. 20.
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formal study can ever yield”,111 and that if “nothing but the power to pre-
dict were involved, an intimate alliance between sociology and all existent

power-elites would very likely emerge”. 12

There is also useful guidance in the US political science literature,
not only in sociology of law and legal realism. In his classical work Pow-
er and Personality from 1948, Harold D. Lasswell observed the following:

Our key hypothesis about the power seeker is that he pursues
power as a means of compensation against deprivation.
Power is expected to overcome low estimates of the self, by
changing either the traits of the self or the environment in
which it functions.'"

Ten years earlier, the British philosopher Bertrand Russell had pro-
nounced that “the fundamental concept in social science is Power, in the
same sense in which Energy is the fundamental concept in physics. Like
energy, power has many forms”.'' Russell used the notion of ‘naked
power’, “when its subjects respect it solely because it is power, and not
for any other reason™:

The theory appropriate to naked power has been stated by
Plato in the first book of the Republic, through the mouth of
Thrasymachus, who gets annoyed with Socrates for his ami-
able attempts to find an ethical definition of justice. ‘My
doctrine is,” says Thrasymachus, ‘that justice is simply the

interest of the stronger’.' "

Importantly, he observed that an “attitude of obedience, when it is exacted
from subordinates, is inimical to intelligence. [...] There will be, in con-
sequence, a lowering of the intellectual level, which must, before long,
interfere with technical progress”.''® As “the holders of power are biased

" Ibid., pp. 3-4. He asks whether there is a “principle of sociological complementarity”, with

reference to Niels Bohr.
"2 Ibid., p. 24.
113 See Harold D. Lasswell, Power and Personality, W.W. Norton & Company, New York,
1948, p. 39 (2009 edition by Transaction Publishers) (italics in the original). Lasswell was
Professor at Yale Law School, and President of the American Political Science Association,
the American Society of International Law, and of the World Academy of Art and Science.
See Bertrand Russell, Power, Routledge, London, 1938, p. 9 (first published by George
Allen & Unwin).
"5 Ibid., p. 66.
"6 Ibid., p. 104.
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by their power-impulses”,'!” “there must be as little naked power as pos-

sible”, “if human life is to be [...] anything better than a dull misery punc-
tuated with moments of sharp horror”.!'® These insights may help to stim-
ulate the will to unmasking.

1.6. Invisible College, Visible Colleagues and the Golden Calf

States Parties have faced challenges in stemming the slide in trust in the
International Criminal Court. To do so is their responsibility. At its 2019
Session, the Court’s Assembly of States Parties stated that it was
“[g]ravely concerned by the multifaceted challenges facing the Interna-
tional Criminal Court and the Rome Statute system”, “[m]indful of the
fact that those challenges have multiple causes and of the need for all
stakeholders to undertake joint action to ensure” its effectiveness.''” To
end impunity for the perpetrators and contribute to the prevention of core
international crimes, the States Parties expressed their commitment “to
further strengthening the Court and the Rome Statute system”,'*’ and de-
cided to “commission an Independent Expert Review starting 1 January
2020 [...] with a view to making concrete, achievable and actionable rec-
ommendations aimed at enhancing the performance, efficiency and effec-
tiveness of the Court and the Rome Statute system as a whole”.'*! On 30
September 2020, the Group of Independent Experts (‘IER’) submitted its
final report and recommendations to the Assembly and the Court for con-
sideration.'*

Already on 20 November 2020, Stéphanie Maupas warned in an ar-
ticle that “‘some would already like to discredit the report’ and persuade
States not to adopt the proposed reforms”, and that this “battle is still in its
infancy and promises to be a tough one”.'? This naturally stimulates the
sociologist in us, as it suggests that the IER report might have touched

"7 Ibid., p. 105.

"8 Ibid., p. 71.

" 1CC, Assembly of States Parties, “Review of the International Criminal Court and the

Rome Statute system”, Resolution ICC-ASP/18/Res.7, 6 December 2019 (adopted by con-

sensus), ninth and tenth preambular paragraphs (https://www.legal-tools.org/doc/d1fytk/).

1bid., eleventh preambular paragraph.

121 1bid., para. 6.

122 See Independent Expert Review, “Review of the International Criminal Court and the
Rome Status System, Final Report”, supra note 39.

See Stéphanie Maupas, “Exclusive: List of Candidates for Next ICC Prosecutor”, supra
note 44.
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powerful actors and interests in the ICC system. Indeed, some of the rec-
ommendations are far-reaching, for example concerning the functions of
the Secretariat of the ICC Assembly of States Parties.

For the purposes of this anthology, the references to power in the
IER report are interesting. It refers to perceptions of where “real power”
lies within the Court;'** to accounts of sexual harassment having “more to

do with power relationships than with mutual attraction”;'** to managers

seeing “their staff as a measure of their power and authority”;'*® and to
the benefits of introducing time-limited contracts insofar as “a diffusion of
the power currently held at [P-5 level and above], would, in the view of

the Experts, greatly outweigh [inevitable work] disruption”.'?” The report

124 1ER report, para. 140: “The Experts also heard concerns that the Prosecutor and Deputy
Prosecutor have little direct contact with the integrated teams handling the situations and
cases. While the PD Director convenes weekly PD senior management meetings (P-4
grade and above), there is no equivalent forum for the Prosecutor or Deputy Prosecutor to
meet with the leadership of integrated teams. These concerns are accompanied by a per-
ception that the real power of the OTP rests with the Directors.”.

1bid., para. 209: “The Experts heard many accounts of bullying behaviour amounting to
harassment in all Organs of the Court, though particularly in the OTP. They also heard fre-
quent complaints that the culture of the Court’s workplace was adversarial and implicitly
discriminatory against women. They heard a number of accounts of sexual harassment, no-
tably uninvited and unwanted sexual advances from more senior male staff to their female
subordinates. Female interns seemed to be particularly vulnerable to such approaches, un-
derlining the extent to which this phenomenon, not just at the Court, but in business, gov-
ernment, law, academia and many other professional environments around the world, fre-
quently has more to do with power relationships than with mutual attraction.”.

1bid., para. 239: “The Experts consider that this issue needs to be addressed on multiple
fronts if the Court is in the future to provide the satisfying work life for its staff that they
deserve and which will contribute to a better performing Court across the board. At the
simplest level, the leadership of each organ should embrace the concept of movement be-
tween units within the relevant Organ, to respond to changing work pressures. Some man-
agers will be resistant to this as they see their staff as a measure of their power and authori-
ty and thus to transfer some officers to a busier work unit as effectively weakening them.
But at a time when States Parties are reluctant to increase budgets, redeployment of staff is
a simple and cost-effective way to improve productivity.”.

1bid., para. 248: “The measures suggested above would help to address the challenge of
staff stagnation in the Court and could mostly be implemented relatively easily with the
appropriate will and commitment on the part of the Court leadership. However, in the view
of the Experts, a more far-reaching and effective way to address the challenge, though ad-
mittedly with more administrative difficulty and likely strong opposition in certain quarters,
would be to introduce a policy of tenure for all staff above a certain grade. It is simply not
healthy for an organisation to have its senior management unchanged for the length of time
that has occurred within the Court.'* While there would inevitably be some work disrup-
tion from imposing a specified term limit for all officers of P-5 level and above, the bene-
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predicts expressly that its proposal of tenure for “all officers of P-5 level
and above” will cause “likely strong opposition in certain quarters”, but
that this will introduce “fresh thinking” and “a different managerial dy-
namic in the work unit”.'*® Paragraph 252 addresses existing Court staff
at the relevant levels:

The Experts recognise the difficulty of applying a new tenure

system to staff already in the Court, so they suggest that the

system be applied only to new recruitments for P-5 and Di-

rector-level positions as these come vacant. This would not

preclude the Court from encouraging senior staff who have

served in the Court for a long time to consider taking earéy

retirement, including through offering financial packages. 12

Regardless of whether one considers the advantages or disad-

vantages of this recommendation more persuasive, it is fair to say that the
Group of Independent Experts seeks to address “real power” in the Inter-
national Criminal Court and argues for the “diffusion of the power” held
by individuals within the Court. This amounts to a form of unveiling or
unmasking of power within the Court, which only has a few positions at
the Director and Professional-5 levels. Arguably, all holders of such posi-
tions are public figures, given their acknowledged level of power and re-
muneration. From the perspective of the present anthology, the Group of
Experts takes an important step towards more systematic inquiries into
power relations in and around international criminal jurisdictions. While I
consider it unrealistic that there will be anything comparable to the above-
mentioned Norwegian 1972-1982 study in international criminal justice in
the foreseeable future, the IER report invites scholars with an interest in
the uncovering of a sociology of international criminal justice to proceed.
It is for this reason that language from the report has been reproduced on
the back cover of this book.

Rhetorically, we might ask who wields more power over the Inter-
national Criminal Court after its establishment: the individuals referred to

fits in terms of introducing fresh thinking, a different managerial dynamic in the work unit,
and a diffusion of the power currently held at that level in the different Organs, would, in
the view of the Experts, greatly outweigh that disruption.”. Footnote 145 in the original
text provides: “44% of D-1 staff and 23% of P-5s have been at the Court for more than 10
years; 33% of D-1s and 41% of P-5s have been at the Court between 5-10 years — based
on data provided to the Experts by the Court.”.

128 Ibid. See also para. 253.

129 Ibid., para. 252 (italics added).
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by the IER, against a background of an external social network, on the
one hand, or the ‘invisible college of international criminal lawyers’
which Claus KreB3 so eloquently reminded us of in his publication ‘To-
wards a Truly Universal Invisible College of International Criminal Law-
yers’ of November 2014, on the other?'** Building on Oscar Schachter’s
thoughtful publication from 1977 — on the role of “the professional com-
munity of international lawyers” or “international lawyers who are acting
as nonofficial experts and not as advocates of a government or special in-
terest”'*! — KreB surveys where we are in the evolution of the ‘invisible
college’ and calls for its universalisation.'** That this rhetorical question
can even be meaningfully put may be revealing, and an indication of how
important the IER report and further descriptive socio-legal analysis
are.'* The ‘invisible college’ should welcome such research.

There are risks for the ICC if the Court is allowed to become a
Golden Calf around which a few individuals dance in search of position or
promotion.** It may negatively affect professional morale among Court

130 See Claus KreB, “Towards a Truly Universal Invisible College of International Criminal

Lawyers”, FICHL Occasional Paper Series No. 4 (2014), TOAEP, Brussels, 2014 (https://
www.toaep.org/ops-pdf/4-kress).

See Oscar Schachter, “The Invisible College of International Lawyers”, in Northwestern
University Law Review, 1977, vol. 72, no. 2, pp. 217-226 (quoted words at pp. 222, 221).
He also refers to “the nonofficial professional community” (p. 225). Relevant to this an-
thology, Schachter writes that “it would be myopic to minimize the influence of national
positions on the views taken by the great majority of international lawyers. There is no
need to attribute this identification of personal and national outlook to crass influences of
rewards of power and privilege, although we have to recognize that these influences do
play a role” (p. 219).

Krel3 does so also on the basis of Schachter’s appeal that “the professional community of
international lawyers should aim at a wide international participation embracing persons
from various parts of the world and from diverse political and cultural groupings” (ibid., p.
222).

Schachter acknowledges the importance of the descriptive work of social scientists, noting
their interest in “examining behavior” (ibid., p. 224).

The metaphor of the Golden Calf symbolizes “the rejection of a faith once confessed”, see
Britannica.com, “Golden calf”, available on its web site: The Golden Calf was a sculpture
that served as an “idol worshipped by the Hebrews during the period of the Exodus from
Egypt in the 13th century BC and during the age of Jeroboam I, king of Israel, in the 10th
century BC”. See also Exodus 32: 4 et seq., Old Testament, King James Version. In philos-
ophy, ‘idol’ may symbolise prejudice, see, for example, Giordano Bruno and Sir Francis
Bacon (who distinguished between four kinds of idol or prejudice).
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staff, further to the challenges already described in the IER report,'* and
reduce the standing of the Court in the eyes of respected lawyers around
the world. A range of self-deceptive justifications may be offered for
swirlings around the Calf, some revolving around the ‘best interest of the
Court’. As I have written elsewhere:

There are also some leaders of international criminal justice
institutions who have their clear country preferences, some-
times linked to simple cultural bias. Further from the centre
of the spectrum would be an international criminal justice
leader who thinks that the Office of the Prosecutor or the
Court cannot be without protection from one or more nation-
al governments — that the question is only which govern-
ments it should be. This view — which I have witnessed more
than once — considers it naive not to recognise that the con-
tinued existence of international criminal justice institutions
depends on such protection. Fully equal treatment of all gov-
ernments is therefore not considered realistic. This view is
sometimes combined with a clear personal preference for
one or a few governments — perhaps because the internation-
al justice leader in question has not yet developed a genuine
global identity or, of greater concern, because those govern-
ments have helped to make his or her international career.
This combination can create perceptions of instrumentalisa-
tion or facilitate actual instrumentalisation.

This was the greatest risk I saw for the ICC Office of
the Prosecutor in August 2002. That is also why — in a lec-
ture on the occasion of the end of term of the first ICC Presi-
dent, Mr. Philippe Kirsch — I called for a deeper form of “fra-
ternity of international criminal justice, whereby internation-

135 The IER report observes thought-provokingly:

The staff at the Court are, generally speaking, engaged in a stimulating and worthy inter-
national endeavour, the envy of professional colleagues around the world. Moreover,
those based in The Hague (i.e. the vast majority), live and work in close to idyllic condi-
tions, notably in a highly organised and well-ordered city and in a soaring and inspira-
tional purpose-built court complex that provides superb working conditions by any
standards.
Yet repeated internal surveys over the years, anecdotal evidence, observations from pro-
fessional counsellors at the Court and interviews conducted by the Experts indicate that
many members of staff are unhappy and dissatisfied. [...]
IER report, paras. 201-202. Note that Stéphanie Maupas’ above-quoted article has a sec-
tion called ‘Appointing Friends’, supra note 44.
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al justice institutions seek an equal measure of protection

from all States Parties”.! 1%

I believe this fundamental challenge is as valid at the time of writing this
chapter in late 2020 as it was in 2002, 2009 and 2017.

It is also in the interest of ICC States Parties to be wary of indis-
crete invocations of their patronage, especially by citizens of other states.
Perceptions of such purported instrumentalization are carefully chronicled
by the Court’s state detractors and others (some of whom, we can safely
assume, are paying close attention to alleged practices that may appear
useful to themselves when they have gained adequate strength). Working
with friends and informal social networks is not the prerogative of only a
few Western countries. It is not for this book to sit in moral judgment of
such practices, or to pronounce on what should be the extent of blame if,
for example, an indiscrete proxy turns out to be self-serving or quarrel-
some in unhealthy ways. But the chapter shows that the use of informal
social networks necessarily entails risks for states and international crimi-
nal courts.

The rise of China and India heightens this sensitivity in several re-
spects.””” For example, it will undoubtedly be of keen interest to the Chi-
nese and Indian governments whether the elections of the third ICC Pros-
ecutor and new President of the ICC Assembly of States Parties came to
have an impact on the Court’s handling of the allegations against mem-
bers of the US Armed Forces in Afghanistan. Any rumour that the Presi-
dent of the Assembly has ‘leaned’ on the Prosecutor in this question — di-
rectly or indirectly — will be noted in Beijing, Delhi and other capitals
around the world.

136 See Morten Bergsmo, “Institutional History, Behaviour and Development”, in Morten
Bergsmo, Klaus Rackwitz and SONG Tianying (eds.), Historical Origins of International
Criminal Law: Volume 5, supra note 7, pp. 8-9. The text of footnote 15 in the original quo-
tation reads: “See Morten Bergsmo, ‘The Autonomy of International Criminal Justice’,
FICHL Policy Brief Series No. 3, Oslo, 2011, p. 3 (http://www.legal-tools.org/doc/5fa508/).
The lecture was given on 6 February 2009 at the Dutch Ministry of Foreign Affairs in The
Hague.”.

7 Let us not ignore the Chinese proverb “#LAZKE, ALIHES” which literally means
“Things of a kind come together; people of a mind fall into the same group”, see Intrigues
of the Warring States, edited by LIU Xiang in Western Han Dynasty. It is a well-known
proverb which means that a person’s character can be judged by his or her company [ (%
FFE=), XFgmE]. It goes without saying that the Indians — the chief codifyers of
future proverbs in the English language — are intimately familiar with the English saying
“A man is known by the company he keeps”.

Publication Series No. 28 (2020) — page 45



Power in International Criminal Justice

If we look back to the ICC negotiations between 1996 and 2002, it
was the ability to find a path when most thought that none existed that
provided some of the most rewarding moments. In the situations that
come to mind, members of different national delegations — including Li-
onel Yee (Singapore), Rolf Einar Fife (Norway) and Sir Franklin Berman
(the United Kingdom), soft-spoken, attentive persons — found solutions
based on sheer ingenuity and finely calibrated balancing of interests. By
their sense of responsibility for the process as a whole, their articulation
of the common interest, it was as if they belonged to no country. Such
leadership can unite us around solutions to the most intricate dilemmas.
This requires that States Parties are willing to bring their best minds to the
table. Informal social networks — with their risks, vested interests and
power games — should not take their place. I am confident that there is a
way out of the ICC’s predicament that avoids a head-on confrontation,
based on its existing normative framework.

This book is concerned with how actors wield power over interna-
tional criminal courts — by their high officials, States Parties, diplomats,
informal social networks or others. It discusses different layers in the to-
pography of power in international criminal justice. An underlying as-
sumption is that responsible unmasking of power-wielders can improve
the quality of the justification of such power or, alternatively, reveal that it
has no persuasive justification. If the power is not directed towards the
benefit of the Court and its main objectives, but rather aims to serve the
interests of the power-wielders, then this should be addressed. The report
of the Independent Expert Review confirms that there are issues linked to
“real power” and its “diffusion” at the International Criminal Court. An
emerging sociology of international criminal justice should pursue rele-
vant inquiries, including by informed use of social network theory, draw-
ing on rich domestic traditions of sociology of law and social science
more broadly. The ‘invisible college’ of international criminal lawyers
should support such research. States should also embrace the critical
feedback that may flow from attempts to unmask power, and be wary of
informal social networks that may not represent the best long-term inter-
ests of international criminal courts.
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Kjersti Lohne”

2.1. Introduction

A week or so before the contributors of this volume came together for two
intensive days of intellectual critique in Florence, Italy, stories were
breaking across Europe on the (lack of) character of the International
Criminal Court’s (‘ICC’) very first Chief Prosecutor, the Argentine Luis
Moreno Ocampo. Based on leaked documents, the media network Euro-
pean Investigative Collaborations disclosed how Ocampo had shared con-
fidential information while in office. After leaving the ICC in 2012, he
had continued to nurture and leverage staff at the Office of the Prosecutor
(‘OTP’), to the extent of receiving information from the OTP’s advisor for
international co-operation concerning investigations of the Libyan busi-
nessman Hassan Tatanaki, whom Ocampo at the time was working with
and subsequently tried to shield from further investigations.' These alle-

Dr. Kjersti Lohne is a Postdoctoral Fellow at the Department of Criminology and Sociol-
ogy of Law at the University of Oslo. She has previously held positions at the Police Uni-
versity College Oslo, PRIO — Peace Research Institute Oslo, and PluriCourts — Centre of
Excellence for the Study of Legitimate Roles of the Judiciary in the Global Order at the
University of Oslo. She has also been a Visiting Researcher at the Center for International
Criminal Justice at Vrije Universiteit Amsterdam, Centre for Criminology at the University
of Oxford, and iCourts — Centre of Excellence for International Courts at the University of
Copenhagen. Her work has appeared in leading journals, including Millennium: Journal of
International Studies, Theoretical Criminology, and Law & Society Review. Her book, Ad-
vocates of Humanity: Human Rights NGOs in International Criminal Justice, was pub-
lished by Oxford University Press in 2019. Lohne is a member of the Young Academy of
Norway, received the 2017 His Majesty the King’s Gold Medal for her doctoral research,
and the 2019 European Society of Criminology Young Criminologist Award for her article
“Penal Humanitarianism beyond the Nation State: An analysis of International Criminal
Justice”, in Theoretical Criminology, Sage Journals, 2018.

Tjitske Lingsma, “How Ocampogate harms the International Criminal Court”, in Blog of
the Groningen Journal of International Law, 30 November 2017 (available on its web site).
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gations are aggravated by experts and judges’ criticism of Ocampo’s care-
less approach to investigations and prosecutions, but also, crucially, by
recently published material on the inner workings of the OTP’s early days.
As made public in Historical Origins of International Criminal Law: Vol-
ume 5, an institutional culture of intimidation, fear — and one may add,
nepotism — has been depicted,’ and a call has been made for a “more ac-
curate mirror” of power in international criminal justice.* That is the aim
of this book.

Contrary to criminal justice institutions in established democracies,
international criminal justice is not as readily subject to the checks and
balances of democratic processes involving parliamentary committees, a
critical media, and academic scrutiny — in short, to a democratic and pub-
lic constituency.’ This is all the more significant as institutional power is
more concentrated in international criminal justice than is the case with its
domestic counterparts. Where the latter are composed of a patchwork of
several State institutions — courts, correctional services, health care, police,
and so on — the International Criminal Court, for example, is not only ex-
pected to adjudicate international crimes, but also to investigate and de-
tain, provide protection and reparations to victims and witnesses, do out-
reach to a variety of communities, among other things® — and to do all this
in the context of international politics, by intervening, more often than not,
in the midst of ongoing conflicts.” Rather than by a State, international

See, for example, Marta Minow, Cora True-Frost and Alex Whiting (eds.), The First Glob-
al Prosecutor: Promise and Constraints, University of Michigan Press, 2015; Morten
Bergsmo, “Institutional History, Behaviour and Development”, in Morten Bergsmo, Klaus
Rackwitz and SONG Tianying (eds.), Historical Origins of International Criminal Law:
Volume 5, Torkel Opsahl Academic EPublisher, Brussels, 2017 (http://www.legal-
tools.org/doc/09c8b8/pdf/).

*  Bergsmo, Rackwitz and SONG (eds.), 2017, ibid.

Morten Bergsmo, Wolfgang Kaleck, Sam Muller and William H. Wiley, “A Prosecutor
Falls, Time for the Court to Rise”, FICHL Policy Brief Series No. 86 (2017), Torkel Op-
sahl Academic EPublisher, Brussels, 2017 (www.toaep.org/pbs-pdf/86-four-directors/).

> Ibid.

Carolyn Hoyle and Leila Ullrich, “New Court, New Justice? The Evolution of ‘Justice for
Victims’ at Domestic Courts and at the International Criminal Court”, in Journal of Inter-
national Criminal Justice, vol. 12, no. 4, p. 681.

Mark Kersten, Justice in Conflict: The Effects of the International Criminal Court’s Inter-
ventions on Ending Wars and Building Peace, Oxford University Press, Oxford, 2016.
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institutions, like the ICC, are legitimated by non-democratic claims,® such
as efficiency, rationality, and universal values of humanitarianism and
protection of ‘the peace, security and well-being of the world’.’

However, the nobility of aims does not confer exemption from nei-
ther scrutiny nor accountability for one’s behaviour, and it is within this
context that transparency within the institutions and practices of interna-
tional criminal justice surfaces as an essential yardstick for the field. In
short, we need a better grasp of how power operates within international
criminal justice, so that people in power can be better equipped to make
better choices for the future. This is because legitimacy — trust in institu-
tions — is deeply sociological; it is a dialectic and continuous process of
claims by power-holders, and the support of such claims by a diversity of
constituencies.'® The time has therefore come to strengthen our sociologi-
cal understanding of how power operates within and through international
criminal justice, and the ambition of this book is nothing short of contrib-
uting to the consolidation of a sociology of international criminal jus-
tice.'!

To this end, this book brings together a bouquet of excellent schol-
ars, practitioners, and judges, each bringing with him or her different sets
of experiences, fields of expertise, insights and perspectives that shed
light on the social dimensions of international criminal justice. Sociology
of law is a rich body of research, offering a range of different sociological
approaches to law and legal institutions, depending, largely, on their theo-
retical understanding of the social world. What we have put together is a
collection of chapters that, given the diverse backgrounds of our authors,
offer unique insights into some of the most important social dynamics and
pressing issues facing authority and legitimacy in international criminal
justice today. No single volume, of course, can do it all. Rather than a
complete characterization of the social world that international criminal

8 Mikael Rask Madsen, “Unpacking Legal Network Power: The Structural Construction of

Transnational Legal Expert Networks”, in Mark Fenwick, Steven Van Uytsel and Stefan
Wrbka (eds.), Networked Governance, Transnational Business and the Law, Springer Pub-
lishing, Heidelberg, 2014.

Rome Statute of the International Criminal Court, 17 July 1998, Preamble (‘ICC Statute’)
(http://www.legal-tools.org/doc/7b9af9/).

David Beetham, “Revisiting Legitimacy, Twenty Years On”, in Justice Tankebe and Alison
Liebing (eds.), Legitimacy and Criminal Justice, Oxford University Press, Oxford, 2013.
See also Kjersti Lohne, Advocates of Humanity: Human Rights NGOs in International
Criminal Justice, Oxford University Press, Oxford, 2019.
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justice is constituted by and of, this book offers a long-awaited attempt to
hold it still — if only for a moment — so that it may be brought under scru-
tiny.

This chapter proceeds to outline the potential of a sociology of in-
ternational criminal justice. Following a seven-step approach, the next
section identifies trends in international criminal justice that make a great-
er engagement with sociology critical. It then provides an inventory of the
conceptual make-up of the sociology of law, before, fourthly, briefly ad-
dressing its methodologies and research strategies. Fifthly, the emergent
field of sociology of international criminal justice is outlined. After that,
the chapter provides an overview of the themes to which a sociology of
international criminal justice might contribute, by introducing the contri-
butions of this volume in their various approaches to power in interna-
tional criminal justice. Finally, a brief conclusion is offered.

2.2. The Need for a Sociology of International Criminal Justice

International criminal justice is today faced with predicaments of legiti-
macy, identity, and its constitutive role in global society. Recent years
have seen increasing criticism towards international criminal justice and
the ICC in particular, on issues ranging from (its lack of) procedural jus-
tice to (challenges of) normative legitimacy.'*> Apart from the leaks con-
cerning Ocampo, the most potent point of critique has been accusations of
the ICC ‘targeting Africa’, with all of its pending cases against African
nationals and all but one of its 11 situations under investigation taking
place on the continent.'* While the Court’s interventions in African con-
flicts are often explained by the high rate of African States Parties to the
Rome Statute, and the fact that most of the situations are self-referrals,
images and perceptions matter. Riding on charges of colonialism and im-
perialism, the critique culminated in the threat of a mass exodus of Afti-
can States Parties from the Court in late 2016. And yet, while several ex-

George P. Fletcher and Jens David Ohlin, “Reclaiming Fundamental Principles of Criminal
Law in the Darfur Case”, in Journal of International Criminal Justice, 2005, vol. 3, no. 3;
Dov Jacobs, “A Tale of Four Illusions: The Rights of the Defence before International
Criminal Tribunals”, in Colleen Rohan and Gentian Zyberi (eds.), Defence Perspectives on
International Criminal Justice, Cambridge University Press, Cambridge, 2017; Nobuo
Hayashi and Cecilia M. Bailliet (eds.), The Legitimacy of International Criminal Tribunals,
Cambridge University Press, Cambridge, 2017.

See, for example, Kamari Clarke, Afica and the ICC, Cambridge University Press, Cam-
bridge, 2016.
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pressed their intentions to leave the Court, Burundi is the only one to have
done so far (in an attempt to escape from legal accountability, as the situa-
tion is currently under ICC investigations).'* The road ahead will be no
less difficult, as indicated by the OTP’s investigatory attempts into the
situations of Georgia and Afghanistan, the latter of which was effectively
shut down by Pre-Trial Chamber II in a novel interpretation of the “inter-
est of justice”."” The political friction against the ICC must be seen along-
side a changing geopolitical landscape, where the cosmopolitan rhetoric
of a post-Westphalian liberal world order has lost traction in the face of
the (re-)emergence of a multipolar one.'® However, an equal if not more
critical challenge to the international criminal justice project is the fre-
quent rejection and distain from those in whose names justice is done. For
the survivors of violence coded as international crimes, international crim-
inal justice has been accused of being ‘too little, too late’, of destabilizing
and disrupting peace negotiations, and of crowding out alterative paths
towards peace, justice and reconciliation in the aftermath of mass vio-
lence.'” Yet, the fight against impunity continues to harness significant
discursive, political, and material power.'® There is thus fundamental fric-
tion in the relationship between those advocating and representing inter-
national criminal law, its institutions and ideas in international politics on

Following internal legal and political quagmires, South Africa and The Gambia rescinded
their notices of withdrawal from the Court. As of 17 March 2019, the Philippines became
the second country to leave the ICC.

See Mark Klamberg, “Rebels, the Vanquished, Rogue States and Scapegoats in the Cross-
hairs: Hegemony in International Criminal Justice”, chap. 14 below.

Andrew Hurrell, On Global Order: Power, Values, and the Constitution of International
Society, Oxford University Press, Oxford, 2007; see also G. John Ikenberry, “The end of
liberal international order?”, in International Affairs, 2018, vol. 94, no. 1.

For example, see Kamari Maxine Clarke, Fictions of Justice: The International Criminal
Court and the Challenge of Legal Pluralism in Sub-Saharan Africa, Cambridge University
Press, Cambridge, 2009; Adam Branch, Displacing Human Rights: War and Intervention
in Northern Uganda, Oxford University Press, Oxford, 2011; Sarah Nouwen and Wouter
Werner, “Monopolizing Global Justice: International Criminal Law as Challenge to Human
Diversity”, in Journal of International Criminal Justice, 2015, vol. 13, no. 1.

Karen Engle, Zinaida Miller, and Denys Mathias Davis, Anti-Impunity and the Human
Rights Agenda, Cambridge University Press, Cambridge, 2016; Anette Bringedal Houge
and Kjersti Lohne, “End Impunity! Reducing Conflict-Related Sexual Violence to a Prob-
lem of Law”, in Law & Society Review, 2017, vol. 51, no. 4; Lohne, 2019, see above note
11; see also Barrie Sander, “The Anti-Impunity Mindset”, chap. 7 below.
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the one hand, and the societies most affected by its practices on the oth-

er."”’

The volatile state of international criminal justice is also reflected in
its scholarship. International criminal justice is now frequently depicted as
in a state of “identity crisis”,*® with several diagnoses offered of its “acute
ontological anxiety”.?' As a field of legal practice, anxiety is associated
with the over-saturation of the field, having peaked in terms of institution-
building last decade and is now slowly shrinking, as illustrated by the re-
cent closure of the International Criminal Tribunals for Rwanda (‘ICTR”)
and the former Yugoslavia (‘ICTY’).?> While this seems not to have af-
fected the generation of scholarship — quite the contrary, one might ar-
gue — it appears that, found by a fear of losing its relevance and validity, it
is moving in too many directions too fast, at the risk of becoming not only
a fragmented body of scholarship but distant and disconnected to practice.
Accordingly, and as called for by Sergey Vasiliev, “there needs to be a
collective deliberation on the question of what (new) intellectual projects
it should reinvest itself in the near future in order to preserve its validity,
particularly (though not only) vis-a-vis practice”.”> However, the current
condition also seems to speak to broader and deeper notions about the
‘identity’ of the international criminal justice project — what it ‘is” com-
pared to other systems of justice — and to a strained self-image as a result
of the recurrent criticism on the gaps between its promises and the reali-
ties of what it can (be expected to) deliver. Indeed, it seems a standard
critique of international criminal justice these days is to find some lofty
ideal of the ICC (easily found in the Rome Statute’s Preamble or in cele-
bratory speeches by representatives of the Court, States Parties, or the
NGO community) and demonstrate how the ICC is unsuccessful in

Immi Tallgren, “The Voice of the International: Who Is Speaking?”, in Journal of Interna-
tional Criminal Justice, 2015, vol. 13, no. 1.

Darryl Robinson, “The Identity Crisis of International Criminal Law”, in Leiden Journal of
International Law, 2008, vol. 21, no. 4.

Sergey Vasiliev, “On Trajectories and Destinations of International Criminal Law Scholar-
ship”, in Leiden Journal of International Law, 2015, vol. 28 no. 4, p. 705. See also Frédé-
ric Mégret, “The Anxieties of International Criminal Justice”, in Leiden Journal of Inter-
national Law, 2016, vol. 29, no. 1.

Mikkel Jarle Christensen, “From Symbolic Surge to Closing Courts: The Transformation
of International Criminal Justice and its Professional Practices”, in International Journal
of Law, Crime and Justice, 2015, vol. 43, no. 4.

B Vasiliev, 2015, p. 708, see above note 21.
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achieving it. In response, the enthusiasm of ICC advocates, academics and
practitioners for an expanding international legal regime is now frequently
replaced by the need to ‘manage’ expectations.**

International criminal justice thus finds itself in the paradoxical sit-
uation of not living up to its expectations, but also failing those beyond
the immediate application of its legal institutions. Perhaps animated by
the initial enthusiasm for the project — and certainly against its limits —
international criminal justice has become a dominant global framework
and interpretative tool for framing global grievances. The language of
crime and individual criminal responsibility are invoked to de-legitimize
violence globally, reflecting an important normative development where
particular criminal acts and violations of rights are codified as issues of
universal concern, as a matter of common responsibility in a perceived
shared sense of humanitarian consciousness. Questions thus need to be
asked not only about the implications of juridifying the complex social
phenomena that mass violence is, but more profoundly about what kind of
global society is constituted by international criminal justice.

From this brief stocktaking follows a simple observation: any at-
tempt to resolve the current predicaments of international criminal justice
must be preceded by an understanding of the dynamics and processes
through which these circumstances have arisen. What this entails, essen-
tially, is that in order to understand power in and of international criminal
justice, there is a need to understand the social conditions that make this
power possible. In comparison with international legal scholarship gener-
ally, sociology of international criminal justice approaches its research
objects in a broader institutional context. Whether this concerns the par-
ticular institutionalized forms of judicial practice of international criminal
law, or the ICC’s role in shaping the global social order, sociology’s im-
pulse to engage critically with questions of power and legitimacy — in-
cluding social classes, identities, and ways of life structuring social prac-

2% For a recent discussion on the ICC’s ‘turn to the practical’, see Mark Kersten, “Whither the

Aspirational ICC, Welcome the ‘Practical’ Court?”, EJIL: Talk!, 22 May 2019 (available
on its web site). There is an interesting parallel to domestic criminal justice discourses in
late-modern Western democracies from the 1960s to the 1980s, which saw a shift from a
strong faith in the transformative effects of criminal justice to ‘nothing works’, and then
onwards to ‘what works’. See Francis T. Cullen and Paul Gendreau, “From Nothing Works
to What Works: Changing Professional Ideology in the 21st Century”, in The Prison Jour-
nal, 2001, vol. 81, no. 3.

%5 Lohne, 2019, see above note 11.
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tices — makes it a disciplinary lens particularly apt for studying the current
state of international criminal justice.”® For example, whereas internation-
al legal scholarship generally deals with legitimacy as legality or as ab-
stract politico-philosophical aims, a sociological approach to legitimacy is
concerned with whether power is acknowledged as ‘rightful’, ‘appropri-
ate’, or ‘just’ by relevant agents; in short, to what extent claims to legiti-
macy gain social acceptance.?’ What matters, then, is the processes
through which an authority justifies its power, and comes to be reflective
(not necessarily representative) of society.

Moreover, following Max Weber’s basic observation that only indi-
viduals — not institutions and laws — have intentions, the acfors inhabiting
those institutions and prescribing those laws become key to understanding
the developments of these very same institutions and laws.?® For example,
in a recent publication, | have demonstrated how the aforementioned iden-
tity crisis of international criminal justice can be understood through the
prism of NGO representatives lobbying the ICC and States Parties. I have
shown there how they perceived that international criminal justice is in-
tended to provide a type of ‘victims’ justice’ connected with transitional
justice justifications of establishing truth, memory and public recognition
of suffering, rather than fairness in a substantive, international, criminal
justice sense.”’

At the same time, sociological approaches are attuned to how actors
and processes are embedded in, and productive of, social structures — rela-
tively stable patterns of arrangements, such as class, or socioeconomic
stratification, networks, institutions, and norms. In international criminal
justice, it seems particularly important to situate power mainly in relation
to patterns of global organization, not least because it mobilizes universal-
ist assumptions — humanity, justice, global law — that disguise the fact of

2% On the potential of sociological approaches to international ‘objects’, see Mikael Rask

Madsen, “Reflexivity and the Construction of the International Object: The Case of Hu-
man Rights”, in International Political Sociology, 2011, vol. 5, no. 3; Mikael Rask Madsen,
“Sociological Approaches to International Courts”, in Cesare P.R. Romano, Karen J. Alter,
and Yuval Shany (eds.), The Oxford Handbook of International Adjudication, Oxford Uni-
versity Press, Oxford, 2014.

Beetham, 2013, see above note 10.
Madsen, 2014, see above note 26.

Kjersti Lohne, “NGOs for International Justice: Criminal or Victims’ Justice?”, in Andreas
Follesdal and Geir Ulfstein, (eds.), The Judicialization of International Law: A Mixed
Blessing?, Oxford University Press, Oxford, 2018.
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situatedness. Yet, it is created and practiced in particular spaces by partic-
ular individuals that occupy particular positions in the global stratified
order. Mindful that the founding fathers of sociology of law approached
law and legal institutions as shapers of modernity,*® a question may be
asked about what kind of globality, or global society, is constituted by in-
ternational criminal justice. Thus, a sociological approach that sees inter-
national criminal law from the ‘outside’ — as constitutive of and by socie-
ty — enables an empirically founded critique of the power that internation-
al criminal justice embodies.

Finally, and notwithstanding examples to the contrary, the sociolog-
ical distance involved in ‘objectivizing’ international criminal justice as a
field of research also enables more attention to the role of emotions, logic,
and representations in international criminal justice. As an empirical so-
cial science, this also means — generally — a stronger distinction between
the ‘is’ and the ‘ought’. The normativity of sociological approaches is of-
ten — not always — much less prominent than much of the scholarship that
characterizes international criminal justice. In a field as troubling, emo-
tional, and horrifying as international criminal justice truly is, this can be
a particular challenge. It can be difficult to be ‘objective’ or maintain what
can be called academic distance regarding people and institutions that
strive to do good, especially when one is confronted with representations
of the suffering they are attempting to address and aspiring to put a stop to.
However, the difficulty this may entail — in confronting and unpacking
power in a field that above all is filled with good intentions — is at the
same time a critical pointer to the moral outrage on which international
criminal justice depends. Indeed, it remains a sociological pointer to what
Didier Fassin would refer to as ‘the morally driven, politically ambiguous,
and deeply paradoxical strength of the weak’.*! Understanding how such
humanitarian reason — or governance — works through international crimi-
nal jgstice is a question for the sociology of international criminal jus-
tice.

3% Emile Durkheim, The Division of Labour in Society, MacMillan Publishing, London,

1984; Max Weber, Economy and Society: An Outline of Interpretive Sociology, University
of California Press, Berkeley, 1978.

Didier Fassin, Humanitarian Reason: A Moral History of the Present, University of Cali-
fornia Press, Berkeley, 2011.
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32 Kjersti Lohne, “Penal Humanitarianism beyond the Nation State: An analysis of Interna-

tional Criminal Justice”, in Theoretical Criminology, Sage Journals, 2018. See also Sara
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2.3. Conceptual Orientations in the Sociology of Law

The discipline of sociology has a long and significant tradition of studying
law and legal institutions. Its founding fathers — Emile Durkheim and
Max Weber — and contemporary giants — Jiirgen Habermas, Pierre Bour-
dieu, Michel Foucault, Niklas Luhmann and Bruno Latour — have all en-
gaged law, in some way or another, as a point of departure for inquiry into
the social ordering of society and its development.*®> Whereas legal studies
generally engage in efficiency-oriented studies of law ‘on their own
terms’ in order to understand law’s internal workings, or, alternatively,
undertake external and evaluation-oriented approaches that focus on law’s
normative justifiability, the sociology of law places law in the context of
society and social sciences, as law-in-society whose basic problematique
is concerned with how law influences society, how society influences law,
and how law and society are co-constituted.** The sociology of law is thus
the body of research concerned with external and empirically oriented
analyses of the characteristics of systems of law, their causes, develop-
ments, and effects, and the functions and objectives of legal institutions
and practices.”

To approach law — and thus also legal actors, institutions and prac-
tices — from the perspective of sociology means, perhaps to no surprise, to
actuate theories of society. These theories, or sociological approaches to
law, can generally be conceptualized by four conceptual couplets: viewing
law from internal — external perspectives, in relation to consensus — con-
flict in society, as determined by structure — agency, and as analysed at the

Kendall and Sarah Nouwen, “International Criminal Justice and Humanitarianism”, Re-
search Paper 69, University of Cambridge Faculty of Law, 2018.

Durkheim, 1984, see above note 30; Weber, 1978, see above note 30; Jirgen Habermas,
The Theory of Communicative Action, Vol. 2, Beacon Press, 1984; Pierre Bourdieu, “The
Force of Law: Toward a Sociology of the Juridical Field”, in Hastings Law Journal, 1986,
vol. 38; Michel Foucault, Discipline and Punish: The Birth of the Prison, Patheon Book,
1977; Niklas Luhmann, Law as a Social System, Oxford University Press, Oxford, 2004
(1993); Bruno Latour, The Making of Law.: An Ethnography of the Conseil D 'état, Polity
Press, 2010.

Thomas Mathiesen, Retten i samfunnet: En innforing i rettssosiolog, Pax, Oslo, 2001.
Kjersti Lohne and Kristin Bergtora Sandvik, “Bringing Law into the Political Sociology of
Humanitarianism”, in Oslo Law Review, 2017, vol. 4, no. 1; see generally Mathieu Deflem,
Sociology of Law: Visions of a Scholarly Tradition, Cambridge University Press, Cam-
bridge, 2008. For a difference between sociology of law and socio-legal studies, see Reza
Banakar and Max Travers, Theory and Method in Socio-Legal Research, Bloomsbury Pub-
lishing, 2005.
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micro — macro levels. These categories are in themselves so-called We-
berian ‘ideal types’ — simplifications used as analytical tools in sketching
out the main theoretical approaches to law and society. This means that
there are, of course, several nuances within the classifications; they may
blur into one another, and they are not always mutually exclusive. Indeed,
while these conceptual couplets have often been treated as analytical bina-
ries, many contemporary studies in the sociology of law and sociology
generally stress the importance of bridging these gaps and treating them
as co-constitutive of one another as will be further explained below.

2.3.1. Internal — External

The first conceptual couplet within the sociology of law concerns the
question of boundaries, and that of defining the research object; in short,
of what is considered analytically relevant to a study of power in interna-
tional criminal justice. How one ‘objectivizes’ international criminal jus-
tice as a research object necessarily depends on one’s research questions
and methodologies. Whereas scholars coming from a legal background
will tend to emphasize the internal legal system, social scientists may
stress external perspectives, as law and legal actors, discourses and prac-
tices are taken as points of empirical departure for an analysis of the ‘so-
cial’. Generally, this entails that one may not necessarily accept the readi-
ly available ‘scripts’ in international criminal justice, that is, the dominat-
ing and prescriptive discourses and savoir faire in the field.*® For actors in
international criminal justice, the questions that sociology and sociologists
are interested in may seem rather trivial, often even naive. However, soci-
ology’s analytical strength is precisely to make sense of that which is tak-
en for granted — what Pierre Bourdieu calls doxa.*’

The composition of the contributions to this book has a major ad-
vantage in this respect, in that it integrates both internal and external per-
spectives on power in international criminal justice through its unique
blend of legal practitioners and interdisciplinary scholars. Indeed, one
could argue that a volume of this sort is particularly equipped to offer
what Jiirgen Habermas refers to as a ‘double perspective’ of law, and to
give a significant contribution to the ‘full reality’ of power in international

3 Madsen, 2011, see above note 26.

37 Pierre Bourdieu, Outline of a Theory of Practice, Vol. 16, Cambridge University Press,
Cambridge, 1977.
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criminal justice.*® In other words, our approach is both attentive to the
legal norms of international criminal law, including the perceptions of its
legal actors, as well as the external mechanisms and social institutions that
co-constitute this volatile world of international criminal law and interna-
tional justice-making.

2.3.2. Consensus — Conflict

Most sociological approaches to law can be distinguished by their norma-
tive approach to law as reflecting consensus or conflict. For example,
Emile Durkheim, one of sociology’s founding fathers as mentioned above,
sees the materiality of law as an observable manifestation of what he calls
society’s “collective consciousness”, that is, the totality of beliefs and sen-
timents common to the average members of society (which, in turn, be-
come a determinate system with a life of its own).” In this view, crimes
are violations of the collective consciousness — as attacks upon something
transcendent — and punishment of crimes not an act of personal vengeance,
but “rather vengeance for something sacred” desacralized.* In this man-
ner, criminal punishment becomes a ‘speech-act’; a conversation that the
social corpus is having with itself in order to ensure moral unity — bonds
and boundaries — in society through differentiation, that is, processes of
membership and exclusion. International criminal justice lends itself very
well, on face value at least, to a Durkheimian analysis,*' keeping in mind

% Jirgen Habermas, Between Facts and Norms: Contributions to a Discourse Theory of Law

and Democracy, Polity Press, Cambridge, 1996.

¥ Emile Durkheim, “The Division of Labour in Society”, Macmillan Publishing, London,

1984 (1893). The original French term conscience collective has been translated into Eng-
lish as both ‘collective consciousness’ and ‘collective conscience’, and should not be inter-
preted as reflective of any psychological state. Durkheim treats the concept of collective
consciousness in various ways in his writings. For example, he sees it as a mode of inte-
gration in The Division of Labour, but treats it more as a general condition of society in
Emile Durkheim and George E. G. Catlin, The Rules of Sociological Method, Free Press,
New York, 1966. He replaces it with ‘collective representations’ in his later work — first
discussed in Emile Durkheim, Suicide: A Study in Sociology, Free Press, New York, 1951.
Here, he uses it to refer to the realm of social facts in society, along with his cultural or
ideational intellectual trajectory. See also Steven Lukes (ed.), The Rules of Sociological
Method by Emile Durkheim, The Free Press, New York, 1982; Denes Nemedi, “Collective
Consciousness, Morphology, and Collective Representations: Durkheim’s Sociology of
Knowledge, 1894-1900”, in Sociological Perspectives, 1995, vol. 38, no. 1, 1995.

40" Durkheim, 1984, p. 56, 57, see above note 39.
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international criminal justice’s emphasis on legal expressivism,** as the
embodiment and materialization of a global morality (founded upon the
ideology of humanism).**

However, rather than seeing international criminal justice as a prod-
uct of a self-evident morality, the point of departure for a sociology of in-
ternational criminal justice attentive to power is concerned with how its
contemporary form is the result of particular historical, political, and so-
cial struggles worthy of our critical attention. At the other end of the spec-
trum are scholars who approach law not as reflective of social consensus
but as a product of social conflict — and ultimately, of domination and
power. Yet also here, there are many variations. Whereas Marxist ap-
proaches view the legal system as part of a coercive and repressive
toolbox of the dominant class, Weberian analyses would be more con-
cerned with the forms of authority invoked in law’s legitimation processes.
Both of these perspectives have already made a significant impact on
studies of international criminal justice (and international legal scholar-
ship generally). Whereas Marxist approaches are easily read into much of
the critical approaches to international criminal justice, including post-
colonial and Third World Approaches to International Law (TWAIL), a
growing body of scholarship is concerned with the forms of authority at

1 Salif Nimaga, “An International Conscience Collective? A Durkheimian Analysis of Inter-

national Criminal Law”, in International Criminal Law Review, 2007, vol. 7, no. 4; Immi
Tallgren, “The Durkheimian Spell of International Criminal Law?”, in Revue interdiscipli-

naire d’etudes juridiques, 2013, vol. 71, no. 2.

2 Barrie Sander, “The Expressive Limits of International Criminal Justice: Victim Trauma

and Local Culture in the Iron Cage of the Law, in iCourts, 2016, no. 38; Marina Aksenova,
“Symbolism as a Constraint on International Criminal Law”, in Leiden Journal of Interna-
tional Law, 2017, vol. 30, no. 2.

Luigi D.A. Corrias and Geoffrey M. Gordon, “Judging in the Name of Humanity: Interna-
tional Criminal Tribunals and the Representation of a Global Public”, in Journal of Inter-
national Criminal Justice, 2015, vol. 13, no. 1.
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play in international criminal justice,* with strong links to authority in
global governance generally.*

2.3.3. Agency — Structure

The third set of conceptual couplet in the sociology of law is concerned
with whether behaviour is determined by social structures or human agen-
cy. Would Ocampo have acted differently if internal and institutional con-
straints, such as the Independent Oversight Mechanism (‘IOM’), were
already in place during his term?*® Are there structural explanations to the
African critique of the Court or is it merely speech-acts from rogue States
trying to escape criminal accountability? While the debate on structure
and agency goes to the heart of sociological theory generally, it is im-
portant to be mindful of how it impacts legal thinking. For instance,
whereas international criminal accountability presume an autonomous —
and thus accountable — legal subject, the development of international
criminal justice is driven by a strong faith in the ability of law in general —
and criminal law in particular — to transform people and societies.*’ In-
deed, the ‘fight against impunity’ for international crimes infers the “ethi-
cal attitude that holds moral conduct to be a matter of rule following, and

moral relationships to consist of duties and rights determined by rules”,*®

4 Bert Swart, “Damaska and the Faces of International Criminal Justice”, in Journal of In-

ternational Criminal Justice, 2008, vol. 6, no. 1; Peter Dixon and Chris Tenove, “Interna-
tional Criminal Justice as a Transnational Field: Rules, Authority and Victims”, in Interna-
tional Journal of Transitional Justice, 2013, vol. 7, no. 3; see also Hayashi and Bailliet,
2017, see above note 12. See also Leslie Vinjamuri, “The International Criminal Court and
the Paradox of Authority”, in Law & Contemporary Problems, 2016, vol. 79.

Karen J. Alter, Laurence R. Helfer, and Mikael Rask Madsen (eds.), International Court
Authority, Oxford University Press, Oxford, 2018. There is also a considerable literature
on authority in international relations, such as those emphasizing the authority of epistemic
communities, transnational advocacy groups, or international organizations generally. See
work following the works of Peter M. Haas, “Introduction: Epistemic Communities and
International Policy Coordination”, in International Organization, 1992, vol. 46, no.l;
Margaret Keck and Kathryn Sikkink, Activists Beyond Borders: Advocacy Networks in In-
ternational Politics, Cornell, Ithaca, 1998; Michael Barnett and Martha Finnemore, “The
Power of Liberal International Organizations”, in Michael Barnett and Raymond Duvall
(eds.), Power in Global Governance, Cambridge University Press, Cambridge, 2005.

The Independent Oversight Mechanism only became fully operational in 2017, although
adopted by the ASP in 2009. Mr. Ocampo opposed the creation of the IOM during his of-
fice. See Bergsmo, Rackwitz and Tianying, 2017, see above note 3.

Houge and Lohne, 2017, see above note 18.

Judith N Shklar, Legalism: Law, Morals, and Political Trials, Harvard University Press,
1964.
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presuming therefore that the presence of criminal accountability for inter-
national crimes will accordingly achieve their avoidance. However, deter-
rent rationalities presume rational actors who calculate the risks of detec-
tion and/or prosecution against the benefits of the crime.*’

Yet, in chaotic situations of war, conflict, and collective of-

fenses — no matter how institutionalized and organized the

violence may seem, to what extent is it possible to speak of

individual, let alone calculated, rational — and moral — agen-

cy on the ground? Criminological, micro-sociological, and

social-psychological research into excessive violence and

war violence emphasize situational factors such as existential

fears, extensive dehumanization processes, fatigue, peer

pressures, orders, widespread propaganda and/or intoxication

to explain the human potential for violent proﬁJsion.50

This tension is presently epitomized in the Ongwen case before the

ICC, as Dominique Ongwen is charged with international crimes he him-
self has been a victim of, as a former abductee and commander of the
Lord’s Resistance Army in Uganda.”!

However, as said, few sociological theories would today undermine
the importance of bridging the agency—structure debate. Pierre Bourdieu
remains one of the most central social theorist concerned with resolving
the distinction, using the concept of practice to recognize the relation be-
tween action and structure. Practice — practical activity — is always shaped
by learning (habitus), contexts (fields), and structural conditions (distribu-
tion of capital), in addition to choice and creativity. Social structure is in
other words embodied in our experiences as well as a matter of available
resources or barriers. As will be returned to below, his conceptual frame-
work also lends itself very well to the sociology of international criminal
justice.

2.3.4. Micro — Macro

The final conceptual couplet in the sociology of law concerns the analyti-
cal scale; here, whether power in international criminal justice is studied

4 Mark A Drumbl, Atrocity, Punishment, and International Law, Cambridge University Press,

Cambridge, 2007.

0 SQee Houge and Lohne, 2017, p. 779, see above note 18.

! Erin K Baines, “Complex Political Perpetrators: Reflections on Dominic Ongwen”, in The

Journal of Modern African Studies, 2009, vol. 47, no. 2.
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at the micro or the macro level of analysis. Studies at the micro level em-
phasize face-to-face interactions and the social power dynamics within the
institutions of international criminal justice, such as within the OTP. The-
se types of sociological studies are concerned with how individuals and
their interactions influence development and decision-making within legal
institutions, the most prominent examples being the role of prosecutors’
and judges’ ‘individual’ inclinations for the outcome of cases.

Studies at the macro level are concerned, by contrast, with over-
arching social structures, and how international criminal justice is both a
product of power, and productive of power, within these larger structures,
whether it be the current geopolitical landscape or the use of law as a
structuring component of global society altogether. However, many stud-
ies combine layers of different analytic scales; indeed, most prominent
sociological studies on law and legal institutions combine detailed empiri-
cal analysis at the micro level with sociological explanation at a more
structural and overarching level.

2.4. Methodologies and Research Methods

The methodologies of the sociology of law are intimately connected with
its research objectives, which, as seen above, are animated by various the-
oretical approaches to law and the social. The question of whether the so-
ciology of law requires a particular set of methods beyond that already
used in social science, is subject to debate.’® That said, there is nonethe-
less a dearth of scholarship and reflection on methods and methodology in
the sociology of law, which Banakar and Travers explain by reference to
the disciplinary background of those inhabiting the field, with lawyers —
rather than social scientists — dominating socio-legal research.™

However, as concerned with law-in-society, the sociology of law is
an empirical science. This has epistemological and practical implications,
insofar as it means that knowledge is generated by sensational experience,
as opposed to ‘pure’ theory or rational thought. Similar to how the sociol-
ogy of law actuates theories of society in its approach to law, it is also im-
pelled by sociology’s research methods and methodology. These are often
divided into quantitative and qualitative methods, depending on what type
of empirical data — information gathered through the scientific method —

52 Banakar and Travers, 2005, see above note 35.
> Ibid.
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that is of analytic interest. Quantitative methods yield quantitative data,
often through surveys or register data, which through statistical measure-
ments of large amounts of data enable the identification of behavioural
patterns and societal arrangements, such as internal consistency in interna-
tional sentencing,” or potential bias of international judges towards their
nation States’ political interests,” both relevant to the judicial independ-
ence and the authority of international criminal courts. Besides statistical
measurements, there is an expanding use of computational techniques in
(the sociology of) law, whose application of big data, algorithms, and sta-
tistical modelling shifts the scientific impetus from understanding social
behaviour to predicting it. Qualitative methodologies, on the other hand,
are more concerned with understanding, and may use interviews or obser-
vations of a smaller number of individuals to probe deeper into individual
meaning-making, their behavioural motivations, interpretations, reasoning,
and practices.’® In larger research projects, however, sociological ap-
proaches often combine a number of methods, and may include mixed-
method design,”’ including quantitative and qualitative methods to ex-
plore both significant patterns of behaviour as well as their explanation.

2.5. The Sociology of International Criminal Justice

Although arriving late to the table, sociological approaches to internation-
al criminal justice are no novelty. Sociologists have been engaged with
international criminal justice and its institutions for some time, in addition
to the increasing body of interdisciplinary scholarship on international
(criminal) justice that, in various degrees and ways, draws on sociological
insights and methodologies. As conscientiously observed by Mikkel Jarle
Christensen, the main lines of sociological inquiry on international crimi-
nal justice have been predominantly characterized by two main approach-

% Barbora Hol4, Catrien Bijleveld, and Alette Smeulers, “Consistency of International Sen-

tencing: ICTY and ICTR Case Study”, in European Journal of Criminology, 2012, vol. 9,

no. 5.

5 Michal Onderco, Barbora Hola, and Stijn Ruiter, “Testing Detachment of International

Criminal Tribunals: Empirical Evidence from the ICTY”, in Transnational Legal Theory,
2013, vol. 4, no. 3.

This is the methodology most often used by sociological and interdisciplinary enquiries of
international criminal justice and examples are provided in Section 5.

37 See for example, Charles Teddlie and Abbas Tashakkori (eds.), Handbook of Mixed Meth-
ods in Social & Behavioral Research, Sage Publishing, 2003.
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es, namely one concerned with the production of knowledge, and a rela-
tional one inspired by the work of Pierre Bourdieu.>®

Concerned with the social production of new legal ideas and prac-
tices in and around the institutions of international criminal justice, the
first approach draws on the work of, predominantly, Habermas, > Fou-
cault,®” and Latour.®' In general, this literature demonstrates how interna-
tional criminal justice is ‘brought into being’ by analysing the ‘products’
of courts, such as documents, discourses, and other legal artefacts as em-
pirical data rather than as legal statements.®” In mapping out the processes
and strategies inherent in the everyday operation of international criminal
justice, these studies offer unique insight into the social dynamics that
structure international criminal justice as a way of ‘being’ in the world.®
This approach is often, but by all means not always, dominated by legal
scholars venturing into non-legal disciplines. As such, it often offers an
‘insider perspective’, and one that is attuned to law as both social and le-
gal practice.

% Mikkel Jarle Christensen, “The Emerging Sociology of International Criminal Courts:

Between Global Restructurings and Scientific Innovations”, in Current Sociology, 2015,
vol. 63, no. 6; Christensen, 2015, see above note 22; Mikkel Jarle Christensen, “Preaching,
Practicing and Publishing International Criminal Justice: Academic Expertise and the De-
velopment of an International Field of Law”, in International Criminal Law Review, 2017,
vol. 17, no. 2; Dixon and Tenove, 2013, see above note 44; Lohne, 2019, see above note 11.

Michael Struett, The Politics of Constructing the International Criminal Court: NGOs,
Discourse, and Agency, Springer, 2008.

Kamari Maxine Clarke, “Global Justice, Local Controversies: The International Criminal
Court and the Sovereignty of Victims”, in Marie-Bénédicte Dembour and Tobias Kelly
(eds.), Paths to International Justice: Social and Legal Perspectives, Cambridge Universi-
ty Press, Cambridge, 2007.

Kirsten Campbell, “Reassembling International justice: The Making of ‘the Social’ in In-
ternational Criminal Law and Transitional Justice”, in International Journal of Transition-
al Justice, 2013, vol. 8, no. 1.

See, for example, Anette Bringedal Houge, “Representations of defendant perpetrators in
sexual war violence cases before international and military criminal courts”, in British
Journal of Criminology, 2015, vol. 56 no. 3.

See, for example, Sarah Nouwen and Wouter G. Werner, “Doing Justice to the Political:
The International Criminal Court in Uganda and Sudan”, in European Journal of Interna-
tional Law, 2010, vol. 21, no. 4; Sara Kendall and Sarah Nouwen, “Representational Prac-
tices at the International Criminal Court: The Gap between Juridified and Abstract victim-
hood”, in Law & Contemporary Problems, 2013, vol. 76; Houge and Lohne, 2017, see
above note 18.
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Sociologically trained scholars who approach international criminal
justice as part of global restructurings, however, dominate the second ap-
proach. The work of John Hagen is not only perhaps the earliest contribu-
tion to the sociology of international criminal justice, but is also a more
explicit institutional study, in which he, in Justice in the Balkans,** and in
later work with Ron Levi,®> demonstrates the individual agency at play in
the legal and political crafting of a new legal regime. With Dixon, Chris
Tenove has also demonstrated how international criminal justice is a so-
cial field crafted at the intersection of human rights advocacy, diplomacy,
and criminal justice.®® In developing a relational sociological approach to
international criminal justice further, Christensen has in particular ana-
lysed the practices and social stratifications at work in international crimi-
nal justice, animated by Bourdieu’s concept of a field as a social space
that is both structured and structuring at the same time.®” In this relational
approach (that also bridges the aforementioned agency—structure dilem-
ma), the role of elites, legal professionals and other transnational networks
is studied as part of ‘making’ the global through their competing strategies
and practices. The study of international criminal justice is thus shown to
benefit from a point of departure of the adversarial nature of its social
field, as shaped by the continuous competition between and among differ-
ent actors and agendas. In this manner, rather than offering a ‘grand theo-
ry’ of the global, relational sociology offers a set of conceptual tools for
empirically approaching actual position-taking and practices in interna-
tional criminal justice. The work of Joachim Savelsberg deserves particu-
lar mention. As part of his extensive scholarship on violence and legal
intervention,®® his work on Darfur especially demonstrates how different

8 John Hagan, Justice in the Balkans: Prosecuting War Crimes in the Hague Tribunal, Uni-

versity of Chicago Press, Chicago, 2010.

Jon Hagan and Ron Levi, “Social Skill, the Milo$evi¢ Indictment, and the Rebirth of Inter-
national Criminal Justice”, in European Journal of Criminology, 2004, vol. 1, no. 4; John
Hagan and Ron Levi, “Crimes of War and the Force of Law”, in Social Forces, 2005, vol.
83, no. 4.

Dixon and Tenove, 2013, see above note 44.

Christensen, 2015, see above note 58.

For example, Joachim J Savelsberg, “Knowledge, Domination, and Criminal Punishment”,
in American Journal of Sociology, 1994, vol. 99, no. 4; Joachim J. Savelsberg and Ryan D.
King, “Institutionalizing Collective Memories of Hate: Law and Law Enforcement in
Germany and the United States”, in American Journal of Sociology, 2005, vol. 111, no. 2;

Joachim J. Savelsberg, Crime and Human Rights: Criminology of Genocide and Atrocities,
Sage Publishing, Los Angeles, 2010.
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professional sectors or social fields — the media, the diplomats, humanitar-
ian and human rights NGOs — frame violence in different ways, and how
judicial intervention affects these representations. He thus goes beyond a
micro-level focus on courts to provide an understanding of how the world
acknowledges and understands violence.®

In addition, several different strains of sociological scholarship on
international criminal justice are emerging. For example, more studies
now emphasize the cultural and social aspects of international criminal
justice, often from a perspective of ‘symbolic interactionism’ that empha-
sizes how international criminal justice is performed into being through
images, representations, and face-to-face social interactions.”® Some of
this work has also revisited (and reworked) Durkheim in connecting these
practices to the making of global social order — in short, to what functions
international criminal justice serves with respect to implementing and in-
tegrating a global society.”’

Finally, there is also significant sociological work concerned with
the reception of these institutions in the communities and towards their
diverse constituencies — in short, how law affects society.”* As concerns
the ICC in particular, large-scale studies by the Human Rights Center at
the University of California, Berkeley — in co-operation with the Court —
have contributed empirical knowledge of victims’ and survivors’ needs in
response to mass violence and in their engagement with the Court.”

% Joachim J. Savelsberg, Representing Mass Violence: Conflicting Responses to Human

Rights Violations in Darfur, University of California Press, 2015.

Wouter G. Werner, “We Cannot Allow Ourselves to Imagine What It All Means: Documen-
tary Practices and the International Criminal Court”, in Law & Contemporary Problems,
2013, vol. 76; Sofia Stolk, ““The Record on Which History Will Judge Us Tomorrow’: Au-
to-History in the Opening Statements of International Criminal Trials”, in Leiden Journal
of International Law, 2015, vol. 28, no. 4; Marieke de Hoon and Kjersti Lohne, ““All the
World’s a Stage’: Constituting International Justice at the ICC Assembly of States Parties
Meeting”, in Lianne J.M. Boer and Sofia Stolk (eds.), Backstage Practices of Transnation-
al Law, Routledge Taylor & Francis Group, 2019.

Tallgren, 2013, see above note 41; Lohne, 2019, see above note 11.

There is also a substantial literature in legal anthropology, see, for example, the work of
Gerard Anders and Nigel Eltringham.

Alexa Koenig, Stephen Smith Cody, Eric Stover and Robin Mejia, Bearing Witness at the
International Criminal Court: An Interview Survey of 109 Witnesses, Human Rights Center,
University of California, Berkeley, School of Law, Berkeley, 2014; Stephen Smith Cody,
Eric Stover and Mychelle Balthazard, The Victims’ Court?: A Study of 622 Victim Partici-
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2.6. The Contributions of This Volume by Themes

Beyond the general features of the sociology of law and of international
criminal justice that have been outlined so far, the objective of this vol-
ume is to push the understanding of power in international criminal justice
by attuning to the social space of which it is part. In addition to being an-
imated by various disciplinary, methodological and theoretical approaches,
the present volume reflects some of the diversity and multiplicity of this
space. In the coming chapters, the authors address power in international
criminal justice from various perspectives and approaches. Steven Lukes’
three dimensions of power — as decision-making, agenda-setting, and ide-
ology — can be a useful tool to conceptualize the forms of power engaged
with by our contributors.” Some deal with the explicit display of power
as the power to decide, others with actors that have the power to set the
agenda, and others still with the more subtle but equally important power
of thought, ideas, and ideology that gives shape to international criminal
justice.

2.6.1. PartI: Power in International Criminal Justice Institutions

Part I goes to the heart of the title and objective of this book. It addresses
power in international criminal justice institutions, approached through
the exploration of typographies of power, the professionals, the networks,
and the bureaucratic domination in the institutions of international crimi-
nal justice, and the relevancy of the civil-common law divide. For exam-
ple, at the Florence conference the deliberations focused on how, and in
spite of widespread claims to the contrary, there is no clear process of hy-
bridization of legal traditions in the procedures and practices of interna-
tional criminal justice institutions. Rather, it was asserted that tensions
between civil law and common law continue to evolve and fluctuate, and
that it depends, in large, upon the composition of Chambers and the legal
background of the Presiding Judge. In this and other ways, Part I speaks
to the power to decide, to make judicial decisions, and to punish the part

pants at the International Criminal Court, Human Rights Center, University of California,
Berkeley, School of Law, Berkeley, 2015.

Steven Lukes, Power: A Radical View, Macmillan International Higher Education, 2004.
See also Mayesha Alam, “Agency, Authority, and Autonomy: The Role and Impact of In-
teractions with Transnational Civil Society on the International Criminal Court’s Opera-
tions”, chap. 17 below.
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of humanity that inflicts atrocious suffering upon the other. It speaks to
the power to judge on behalf of an international society.

Gregory S. Gordon opens up the book’s central problematique by
inviting us to consider the consolidation of both individual and national
power in the institutions of international criminal justice. Through a sharp
analysis of an early release decision by the International Residual Mecha-
nism for Criminal Tribunals (‘MICT’), the chapter addresses the relation-
ship between American First Amendment sensibilities of the MICT’s
President, Judge Theodor Meron, and the early release of Ferdinand Na-
himana. In December 2003, Nahimana was given a 30-year sentence on
various genocide and crimes against humanity charges for directing the
Radio Télévision Libre des Milles Collines in Rwanda. Tracing the bio-
graphic and legal trajectory of Judge Meron in relation to the Nahimana
case, Gordon critically examines the fact that the same judge who made a
unilateral decision on Nahimana’s early release, also sat in judgement of
the defendant during the merits phase, took issue with the basis of liability,
and dissented on grounds that the sentence was too harsh. By addressing
power on multiple levels, Gordon’s chapter is a reminder of how national
policy interests may seep into judicial decision-making in international
Justice.

Alexander Heinze is also concerned with the dichotomy — or not —
between civil law and common law. Through an analysis of jurisprudence,
he shows how these categories lack clarity and definition and are of lim-
ited descriptive value. He suggests that this does not render them ill-
suited — on the contrary, they may in fact serve as a tool for gaining a bet-
ter understanding of why certain procedural approaches are selected over
others. Drawing on the models of Mirjan Damaska, and himself influ-
enced by the work of Max Weber, Heinze’s analysis seeks to identify and
define the internal system of procedural rules at the ICC. Indeed, his so-
cio-legal analysis of jurisprudence demonstrates how insight into the na-
ture of a society’s legal system is shaped by the kinds of individuals who
dominate it.

This view resonates with Mikkel Jarle Christensen’s research,
who in his sociological approach moves outwards, toward an external
view on power in international criminal justice institutions. His chapter
investigates the main forms of institutional power animating international
criminal justice, approaching the latter as a relational social field follow-
ing the work of Pierre Bourdieu. By developing the sociological approach
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to international criminal justice, Christensen identifies new ways to con-
ceive of power in the institutions of international criminal justice by
building on examples of how specific professional practices are used to
craft and leverage influence. The focal point is on what is recognized as
poles of power. These poles have a double nature. They mediate access to
certain positions and enable agents in these positions to mobilize specific
forms of resources and project them towards impacting legal develop-
ments (understood broadly). This analytic approach enables Christensen
to reveal the less obvious social and professional power-battles that char-
acterize the daily workings of the field of international criminal justice.
Such inquiry matters for the agents’ ability to create legal results, includ-
ing the production of narratives and symbolism, as well as their connec-
tions to larger diplomatic processes such as the creation and negotiation of
new courts.

2.6.2. PartII: Representational Power in International Criminal
Justice

A sociology of international criminal justice is interested in more than law,
more than legal system and jurisprudence; it is concerned with interna-
tional criminal justice as a social ‘complex’, including its laws, its institu-
tions, its practices, but also its discourses, its performances, its rituals and
symbols.”> We are interested in international criminal justice as a field
embedded in social structure and cultural meaning. In this way, power is
not only direct, linear, and factual in the sense of having the power to de-
cide and to punish, but also encompasses the power to produce the context
in which the power to punish arises. Part II focuses on what Lukes calls
the third dimension of power, namely the normative and ideological
kind — the power to control what people think is ‘right’.”® In this way, a
sociology of power in international criminal justice becomes central to
understanding the international, or global, as a particular site of crime,
justice, and community.”’

Joachim J. Savelsberg initiates Part II through an impressive em-

pirical study, probing into the question of whether international criminal
courts have representational power — “the chance to impress on a global

75 Lohne, 2019, see above note 11.

6 Lukes, 2004, see above note 74.

" Nesam McMillan, “Imagining the international: The constitution of the international as a

site of crime, justice and community”, in Social & Legal Studies, 2016, vol. 25, no. 2.
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public, even against resistance, an understanding of mass violence as a
form of criminal violence”.”® As mentioned before, drawing on sociologi-
cal theory and on data from extensive empirical research on responses to
the Darfur conflict, he documents how international criminal justice insti-
tutions and their supporters are engaged in struggles of competing repre-
sentations. For example, “these include diplomats who privilege represen-
tations that open up spaces for mediation and negotiation, and humanitari-
an organizations that advance narratives that allow for collaboration with
the perpetrator State in the interest of the delivery of humanitarian aid”.”
Moreover, there are significant constraints and impediments to the repre-
sentational power of international criminal justice institutions. For exam-
ple, their institutional logic emphasizes individual actors rather than struc-
tural forces, neglects historical context, and applies a simplifying binary
logic of guilty or innocent, victim or perpetrator, good or evil. Against
these constraints, however, Savelsberg’s theoretical argument and empiri-
cal data document substantial representational power of international
criminal courts.

Barrie Sander picks up the baton and addresses what he refers to
as the “anti-impunity mindset”. As the call for criminal prosecutions has
become the default response in response to mass violence, Sander exam-
ines the set of assumptions underpinning this mindset beyond the frame of
criminal prosecution. By examining anti-impunity as a mindset, he illu-
minates its power and limits, both within and beyond the field of interna-
tional criminal justice. He begins by defining the anti-impunity mindset
through an examination of the human rights field’s struggle to end impu-
nity for mass violence. He then turns to explore the reach of the mindset
by examining three entities beyond the field of international criminal jus-
tice, namely truth commissions, local justice mechanisms, and civil hu-
man rights litigation. Despite their formally non-retributive nature, Sand-
ers shows how these three entities have all ended up embracing the as-
sumptions of the anti-impunity mindset in practice. Next, the chapter
demonstrates the power of the mindset by reviewing some of the principal
critiques of the anti-impunity mindset, and its limits. Based on a thorough
conceptual review, Sander argues that the capacity of the anti-impunity

™ Joachim J. Savelsberg, “The Representational Power of International Criminal Courts”, see
Chapter 6, below p. 281.

" Ibid., pp. 282.
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mindset to crowd out concern for issues of structural violence has been
overstated.

Sarah-Jane Koulen continues the analysis of the anti-impunity
mindset by probing the social and cultural spaces animating this particular
set of meanings, understandings, and knowledge. Taking an ethnographic
approach, Koulen beautifully draws us into the everyday world of interna-
tional justice-making by teasing out its aesthetics and affects, taste, and
texture. She is interested in the spaces in which the makers of internation-
al justice work, meet, and congregate, and how such spaces are arranged,
built, or adorned to convey a particular set of meanings and understand-
ings. In their expression of normative power, these cultural spaces also
serve, she argues, to buttress against external critique. Her chapter focuses
on an opening of an art exhibit on international criminal justice in New
York City, bringing together several members of what she identifies as the
field’s ‘cohort’. By doing so, she forces us to reflect on the role that affect,
aesthetics, and social texture do for understanding the workings of power
in international criminal justice, as well as the power of understandings
within it.

Marina Aksenova continues the probing of international criminal
justice’s representational force by skilfully combining social theory and
legal analysis. Her chapter focuses on how the ICTY was instituted with
the representational aim of condemning evil deemed universal. In bring-
ing to light symbolic expression as the underlying objective of the ICTY,
she draws on Michel Foucault in analysing the content of its outputs as
discourse. To make sense of how this discourse is structured — and pro-
ductive — she relies on the anthropologist Maurice Bloch, who explained
symbolic significance of rituals by connecting individuals to institutional
structures transcending their consciousness. Aksenova thus analyses how
symbolic expression at the ICTY manifests itself in a number of ways:
through the process of its establishment, its institutional design, rhetoric
in the judgments, and, finally, through the way in which the ICTY frames
its achievements. In this manner, she not only demonstrates the represen-
tational power of the ICTY, but also engages the social functions of inter-
national criminal justice more generally.
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2.6.3. Part III: State Power and Autonomy in International Criminal
Justice

While the ICC’s jurisdiction is based on delegated authority from States,
by virtue of either State ratification or a Security Council referral, the le-
gitimacy of international criminal justice as infernational criminal justice
is nonetheless contingent on autonomy and independence from individual
state power. Mindful of this delicate balance in the power of international
criminal justice, Part III delves further into the relationship between state
power and autonomy in international criminal justice.

Judge William David Baragwanath begins Part III by addressing
the power of States to make, or refuse to make, international criminal law.
Specifically, he is concerned with resisting terrorism, and how interna-
tional law may be put to work for the creation, and thus, the international
recognition of an international crime of terrorism, concerned with what
role international criminal law can play in pursuing terrorism. While the
ultimate power to make international law is possessed by States, Judge
Baragwanath is also explicit, however, in his emphasis on the duties of the
legal profession. In his contribution, he urges the legal profession to take
up the challenge, and “to recognize that the legal response to terrorism
must not be neglected by any of us anywhere in a position to make a rele-
vant contribution”.®” As such, his contribution is a sharp reminder of the
role of transnational legal power networks to the shaping and making of
international law,®' and their professional decoupling from the State.

Marieke de Hoon continues the probing into the making of interna-
tional criminal law, but shifts the perspective from Judge Baragwanath’s
normative and forward-looking faith in law to solve global violence to an
empirical investigation into the making of the crime of aggression at the
intersection of international legal autonomy and State power. Based on
document analysis and participant observations, de Hoon traces the trajec-
tory of the negotiation history of the crime of aggression, and teases out
the various positions and roles of States, and the role of diplomats as legal
entrepreneurs in its creation. As such, she demonstrates the palpable ten-
sion yet diplomatic oeuvre of balancing State power and supra-State legal
autonomy in the construction of the international legal order. Her analysis

% William David Baragwanath, “International Law-Making on Terrorism: Structural and

Other Powers of Resistance”, see Chapter 10 below, p. 443.

81 Madsen, 2014, see above note 8.
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demonstrates the influence of these actors for the ‘kind’ of law that is cre-
ated, and how it comes into conflict with what a criminal legal system
fundamentally aims to do, such as providing “equality before the law and
to impose a vertical, authoritative and coercive power relationship upon
those that violate it. The crime of aggression thereby sits somewhat uneas-
ily with criminal law’s fundamental notion of equality before the law by
adhering to State consent, the fundamental principle of public internation-

al law”.%

Sergey Vasiliev zooms in on the exercise of power and autonomy
vis-a-vis international and special or hybrid criminal tribunals by political-
administrative bodies vested with responsibility for running them, referred
to as international judicial governance institutions (‘injugovins’). The
practices of governance of these Tribunals and the functioning of inju-
govins has been subject to scant attention, and his chapter advances this
emerging line of inquiry by placing those injugovins at the front and cen-
tre of the debate on power in international criminal justice. In testing the
hypothesis that injugovins exercise agency of their own, and as such, im-
pact the power individual States exert vis-a-vis the courts as part of collec-
tive entities, his chapter first outlines the relationship between judicial
governance and power, and highlights the benefit of non-legal approaches
to studying that relationship. Drawing on historical, comparative, and so-
cio-legal perspectives, the chapter then examines past and present govern-
ance schemes of international criminal tribunals, and offers a classifica-
tion of the main governance models including their features and challeng-
es. Finally, the chapter reviews some of the limitations of the ICC model
and addresses how its defects could be remedied. As Vasiliev sharply ob-
serves, “[t]he understanding of the power dynamics animating this field
would remain fragmentary and imbalanced without looking also at the
legal and institutional frameworks and practices used by States to delegate,
exerc8i3se, contest and reclaim power over” international criminal tribu-
nals.

Jacopo Governa and Sara Paiusco move from the national to the
regional, and offer a thorough analysis of the European Union’s (‘EU”)
engagement with international criminal justice. They show that while EU

82 Marieke de Hoon, “Negotiating the Crime of Aggression: Between Legal Autonomy and

State Power”, see Chapter 11 below, pp. 476-477.
Sergey Vasiliev, “Judicial Governance Entities as Power-Holders in International Criminal
Justice: A Plea for a Socio-Legal Enquiry”, see Chapter 12 below, p. 488.
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competences in criminal law are still not directly involved in international
criminal law, EU action — especially their external relations — are guided
by the need to implement its policy interests. By mapping and document-
ing the EU’s external missions and their intersections with ICC interven-
tions, Governa and Paiusco suggest that the EU and the ICC can comple-
ment one another in a more comprehensive approach to transitional justice
in unstable regions. However, rather than fighting impunity for interna-
tional crimes per se, they argue that it is the EU’s proper interests — border
control, economy, security — that drive the EU’s engagement in rule-of-
law reform, capacity-building, and the like. As such, they suggest that re-
alist power may explain the EU’s approach to international criminal jus-
tice as part of their wider approach to external relations. This entails, they
conclude, that “only if proper interest in international justice becomes part
of the Union can there be identification between self-interest and norma-
tive advance in this field, as far as the EU as an actor is concerned”.?*

In the last chapter of Part III, Mark Klamberg scrutinizes State
power and autonomy in international criminal justice from various theo-
retical positions in international law and relations. Exploring recent de-
velopments in international criminal justice such as the decision of the
Pre-Trial Chamber II in the Afghanistan situation, Klamberg analyses
whether international criminal justice is an independent system or is sub-
ject to power politics — or even a tool of hegemonic States. He engages
the debate on structure and agency, and specifically, how structural con-
straints and room for agency play out in international criminal justice. He
addresses the hegemonic tendencies of international criminal justice, yet
concludes by presenting a nuanced defence for international criminal jus-
tice grounded in a cosmopolitan liberal approach.

2.6.4. PartIV: Non-State Power and External Agents in
International Criminal Justice

Albeit authorized and dependent on States and State co-operation, a pleth-
ora of other non-State actors also engage with international criminal jus-
tice. Indeed, as aptly put by Philippe Sands in his keynote speech at the
European Society of International Law’s 2016 annual conference, “[o]ur

8 Jacopo Governa and Sara Paiusco, “Is the European Union an Unexpected Guest at the
International Criminal Court?”, see Chapter 13 below, pp. 621-622.
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legal world is no longer just about States”. In this final part, the chapters
concern themselves with non-State power and external agents seeking to
shape the practice and development of international criminal justice, in-
cluding the underlying arrangements and assumptions animating the field.

Djordje Djordjevi¢ and Christopher B. Mahony consider the
nexus between the fields of international criminal justice and development,
an area of increasing relevance considering the growing attention to do-
mestic prosecutions of international crimes under the aegis of positive
complementarity. The authors point to how, since the early 2000s, devel-
opment actors have garnered increasing attention for their potential con-
tributions to develop national capacity for prosecutions of conflict-related
crimes — often considered among the most sensitive tasks in transitional
and post-conflict settings. In spite of these connections in practice, how-
ever, the authors note how “the nexus between complementarity and de-
velopment was never systematically explored by researchers to identify
risks and added value for national prosecutions”.® Taking this research
gap as the point of departure, they address the critical questions of how
development actors can adequately take on this challenge, and if so, what
the advantages of this form of engagement are.

In the next chapter, Jacob Sprang, Benjamin Adesire Mugisho,
Jackson Nyamuya Maogoto and Helena Anne Anolak interrogate yet
another set of external actors, as they consider the relationship between
the ICC, the African Union (‘AU’) and the proposed African Court of Jus-
tice and Human Rights (‘ACJHR’). They explain how the ICC indictment
against the former Sudanese President Omar Al-Bashir sparked the flames
of discontent amongst African States towards the ICC, which arguably
escalated the process to establish a regional court of human rights in Afri-
ca. Seeking to provide the ICC a way to overcome its critiques and chal-
lenges to its authority by African States, the authors suggest that the ICC
should embrace the proposed ACJHR, instead of trying to squeeze out
what they view as a new, viable alternative approach. While considering
challenges of complementarity and co-operation, they assert that “institu-
tionalizing a relationship between the ACJHR and the ICC would allow

8 Philippe Sands, “Reflections on International Judicialization”, in European Journal of

International Law, 2017, vol. 27, pp. 885-89.
Djordje Djordjevi¢ and Christopher B. Mahony, “Development and National Prosecutions:

Addressing Power and Exclusion for Sustainable Peace and Development”, see Chapter 15
below, p. 651.
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for African States to come to the table as partners in shaping the interna-
tional legal framework, rather than obstructing a system that they are ex-

cluded from”.%’

Mayesha Alam continues the exploration of non-State actors’ sig-
nificance and influence on dimensions of power in international criminal
justice by considering the role of transnational civil society in their inter-
actions with the ICC. Specifically, she is concerned with the modes,
mechanisms, and motivations that drive transnational civil society interac-
tions with the Court, and examines the agency, authority, and autonomy of
transnational civil society vis-a-vis the ICC. Based on empirical data, this
enables her to analyse the impact of transnational civil society interactions
on the Court’s operations. She finds that, “while unlikely and unable to
compel the ICC to act in accordance to their wishes, transnational civil
society groups continue to hold authority and wield power through agen-
da-setting, technical expertise, and moral accountability”.®® She notes how
while the ICC’s resource constraints necessitate collaboration and co-
operation with a range of non-State partners including transnational civil
society, this also, however, has implications for the autonomy of the latter.

As Alam, Chris Tenove also offers an empirical contribution based
on qualitative analysis of interview data. Based on focus group discus-
sions and interviews with survivors of conflict and international crimes in
Kenya and Uganda, he examines the ways in which international criminal
justice processes may empower or disempower victims in their pursuit of
justice. Critically engaging with the vast literature that holds the ICC, and
international criminal justice generally, to be either empowering or dis-
empowering for victims, Tenove argues that these oppositional narratives
of survivors’ experiences is reductionist and cursory. Instead, he suggests
that “tribunals are selective about who receives victim status, they channel
people’s agency in particular ways, and their impact is highly context-
dependent”.® As a result, victim status is not simply empowering or dis-

87 Jacob Sprang, Benjamin Adesire Mugisho, Jackson Nyamuya Maogoto, and Helena Anne

Anolak, “The Power of Narratives: The African Union’s Bid to Develop an Alternative In-
ternational Criminal Law Narrative”, see Chapter 16 below, p. 710.

Mayesha Alam, “Agency, Authority, and Autonomy: The Role and Impact of Interactions
with Transnational Civil Society on the International Criminal Court’s Operations”, see
Chapter 17 below, p. 714.

Chris Tenove, “International Criminal Justice and the Empowerment or Disempowerment
of Victims”, see Chapter 18 below, p. 744.
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empowering — “it enhances the agency of some people in some contexts to
pursue some justice aims, but it can also pose serious risks and con-
straints”.”® He further considers the implications of this framework for
understanding the power of international criminal justice, and for evaluat-
ing the capacity of international criminal tribunals to advance justice for
victims.

Emma Irving and Jolana Makraiova engage with an increasingly
important set of external actors and practices shaping the content of inter-
national criminal justice, namely the role of social media. Aptly labelled
“Capture, Tweet, Repeat: Social Media and Power in International Crimi-
nal Justice”, their chapter examines ways in which social media may af-
fect power dynamics among international criminal justice actors. They
consider how social media have significantly altered the way people
communicate, and how these shifts in communication have influenced
power dynamics in conflict — and, as a consequence, conflict responses.
Besides their potential evidentiary value, the authors point to how the use
of social media in conflict could potentially have a systemic and funda-
mental impact on international criminal justice, providing, for instance, an
avenue to (at least partially) side-step an un-co-operative State and collect
evidence remotely. However, the authors also consider the potential nega-
tive effects of the increased relevance of social media in international
criminal justice. Among issues considered are loss of credibility in the
Court as a result of its impotence vis-a-vis graphical, visible and continu-
ous violence (in Syria, for example), or obscuring the voice of victims that
do not garner the most ‘likes’ and ‘shares’ on social media. Moreover, the
authors note how, with the increased interaction of social media and inter-
national criminal justice, yet another set of non-State actors enter the field
of international criminal justice, namely social media companies.

In the volume’s final contribution, Tosin Osasona considers the in-
fluence of the ICC upon electoral processes in Africa, and specifically in
Nigeria. Against the background of ICC’s prosecutorial focus in Africa,
and consideration of critiques concerning such practice, Osasona evalu-
ates the effect of the ICC’s intervention on the conduct of political leaders
in Africa. As a case study, he focuses on Nigeria during the 2015 presi-
dential electoral process. Considering the Nigerian political context, Osa-
sona notes that while a number of factors have been highlighted as being

% Ibid., pp. 744-745 below.

Publication Series No. 28 (2020) — page 77



Power in International Criminal Justice

responsible for the success of the 2015 presidential elections, the role of
the ICC in the process has been especially underlined. For instance, he
points out that Nigerian stakeholders considered only the ICC effective
and independent enough to report to intervene. He argues that as long as
mass violence is perpetrated, threatened, or envisaged in the context of
elections, the ICC has a definite responsibility to act. However, at the
same time, he recognizes the potential problematic nature of the ICC in-
tervening in the domestic affairs of electoral politics, as that practice may
fuel perceptions of the Court as criminalizing outcomes it considers prob-
lematic. Above all, Osasona’s contribution demonstrates the reach of
power in international criminal justice.

2.7. Conclusion

Through our participation at the Florence conference, and in our work on
this volume, we share the goal of moving towards a deeper understanding
and critical scrutiny of the various forms and expressions of power in in-
ternational criminal justice — indeed, to work for a “more accurate mirror”
of power in international criminal justice.’’ This has been our analytic aim,
not a cynical and destructive one. We have only begun to outline the ways
in which a sociology of international criminal justice may contribute to
such a pursuit. We believe the coming chapters demonstrate the signifi-
cance of such an approach to a more reflexive engagement with power in
international criminal justice across policy, practice, and scholarship.

ot Bergsmo, Kaleck, Muller and Wiley, 2017, see above note 4.
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On the Early Release of the ‘Rwandan Goebbels’:
American Free Speech Exceptionalism and the
Ghost of the Nuremberg—Tokyo Commutations

Gregory S. Gordon”

3.1. Introduction

On 14 December 2016, the United Nations (‘UN’) announced it was
granting early release to Ferdinand Nahimana, whose December 2003
conviction and 30-year sentence on various genocide and crimes against
humanity charges was predicated on establishing or directing the opera-
tions of Radio T¢lévision Libre des Milles Collines (‘RTLM”). Otherwise
known as ‘Radio Machete’, RTLM exhorted Rwandan Hutus to slaughter
Tutsis and thus helped spark and fuel the 1994 genocide, during which up
to 800,000 innocent civilians were massacred in just 100 days. On the sur-
face, Nahimana’s release might appear routine. He had served two-thirds
of his 30-year sentence and a practice had formed granting early release to
well-behaved International Criminal Tribunal for Rwanda (‘ICTR’) con-
victs at the two-thirds mark.

Nevertheless, digging deeper reveals there may be more to the early
release decision than meets the eye. In particular, the decision was made
by one man, 87-year-old United States (‘US’) Judge Theodor Meron,
President of the UN International Residual Mechanism for Criminal Tri-
bunals (‘MICT’). There was no hearing. Nor was there input from victims,

Gregory S. Gordon is Professor and formerly served as Associate Dean (Development/
External Affairs) and Director of the Ph.D.—M.Phil. Programme at the Faculty of Law,
Chinese University of Hong Kong. Before joining the legal academy, he served as a prose-
cutor with the United States Department of Justice and the International Criminal Tribunal
for Rwanda. Professor Gordon is also a Research Fellow at the Centre for International
Law Research and Policy (CILRAP). In 2017, his book Atrocity Speech Law: Foundation,
Fragmentation, Fruition (Oxford University Press), which coined a new term for the law
related to hate speech in international criminal law, proposed a paradigm shift in the field
with introduction of the “Unified Liability Theory for Atrocity Speech Law”.
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prosecutors, the UN, government officials or non-governmental organiza-
tions. Many have criticized Meron as a flawed jurist, given several ques-
tionable decisions, including the controversial acquittals in the Gotovina
and Perisic cases.

It is important to note that Judge Meron had sat in judgement of the
defendant during the merits phase, took issue with the basis of liability,
and dissented on the grounds that the sentence was too harsh. Meron had
disagreed with the other judges on his panel, finding that Nahimana’s lia-
bility connected to hate speech was illegitimate in light of freedom of ex-
pression concerns explicitly grounded in the zealous free-speech bent of
United States (‘US’) First Amendment jurisprudence. That appellate panel
had reduced Nahimana’s sentence from life to 30 years. Thus, Meron ar-
guably played a part in Nahimana’s eligibility for such an early release in
the first place.

This chapter will consider whether, in light of his previous role as a
merits judge with an American free-speech-exceptionalism stance, Meron
was the right person to decide on the early release of the architect of the
hate radio that spurred the Rwandan Genocide. Implicated in this analysis
is the issue of how Meron was put in this position of absolute power in the
first place. Is the Nahimana early release decision a snapshot of how
American power has influenced the operations of international criminal
justice?

In examining this question, the chapter will reflect on another in-
stance of American political interests impacting the arc of justice for con-
victed war criminals. In the early 1950s, US High Commissioner for
Germany, John J. McCloy, pardoned or commuted the sentences of nu-
merous high-level Nazi defendants convicted at Nuremberg, including
prominent industrialists Alfred Krupp and Friedrich Flick as well as
Einsatzgruppe commander Martin Sandberger. The same year, General
Douglas MacArthur began releasing high-level Japanese war criminals
convicted by Nuremberg’s sister court, the Tokyo Tribunal. These early
release decisions were motivated by shifting American Cold War policies
favouring rapprochement with the Germans and Japanese. The chapter
concludes by reflecting on whether the ghost of this post-World War 11
commutation policy hovers over Meron’s decision to release Nahimana
early. Is it another example of American exceptionalism tinkering with the
machinery of transnational penal law?
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The chapter proceeds in five sections. Section 3.2. examines the
case of Ferdinand Nahimana and his role in the development of hate radio
in pre-genocide Rwanda. It chronicles the pernicious influence of his ra-
dio station, RTLM, both before and during the Rwandan Genocide. And it
considers Nahimana’s post-genocide experience in the international jus-
tice process, focusing on his trial and the appellate proceedings at the
ICTR that led to his receiving a sentence of 30 years’ imprisonment. Sec-
tion 3.3. considers the career of Judge Theodor Meron, including his ca-
reer progression from New York University law professor, to US State
Department representative, to ad hoc tribunal appeals judge, and then to
President of the International Criminal Tribunal for the former Yugoslavia
(‘ICTY”) and the MICT. This section also examines Meron’s involvement
in the Nahimana case and his objections to those aspects of liability he
felt were in contravention of the US First Amendment. Additionally, the
section explores controversies related to other matters for which Meron
has served as a judge, as well as allegations that Meron owes his position
to behind-the-scenes US power manoeuvring meant to ensure US interests
are looked after. Section 3.4. details Meron’s unilateral Nahimana release
decision and its patent deficiencies. Finally, Section 3.5. looks back on the
US convictions of Nazi leaders at Nuremberg and Japanese high-level of-
ficials in Tokyo and the Cold War-influenced decisions to commute the
sentences of those war criminals. It concludes with reflections about the
relationship between US political priorities, the doctrinal and policy
framework of early release in international criminal law, and the evolution
of international criminal justice.

3.2. The Case of RTLM Founder Ferdinand Nahimana
3.2.1. Background: Lead-Up to the Rwandan Genocide

When the European powers carved up Africa into colonies in the 1890s,
Rwanda, situated in the eastern part of central Africa, was given to Ger-
many. The Germans inherited a Tutsi-run kingdom and, for administrative
convenience, exercised colonial control through the Tutsi ethnic group.
This gave the Tutsis (only about 15 per cent of the territory’s people), on-
the-ground control over the more numerous Hutu ethnic group (approxi-
mately 84 per cent of the population) and Twa (a pygmy people only con-
stituting roughly 1 per cent of the colony’s citizens). After Germany’s de-
feat in World War I, control of the colony — along with neighbour posses-
sion Burundi — was ceded to Belgium as a League of Nations mandate
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known as Ruanda-Urundi. The Belgians continued the German practice of
governing through the Tutsi overlords and, like the Germans, treated the
Tutsis as ‘racially superior’, thereby fanning the flames of pre-World War
I ethnic resentment.

By 1962, the majority Hutu population assumed governing func-
tions and, its resentment having metastasized into hatred, ethnically
cleansed the territory of its former governing caste. Those Tutsis who sur-
vived the pogroms streamed into neighbour States seeking refuge.' They
formed a great regional diaspora that hoped one day to return to their
homeland.? After nearly three decades in exile, a portion of those in exile
near the northern border decided to return by force. In 1990, a Ugandan
Tutsi faction known as the Rwandan Patriotic Front (‘RPF’) led a military
incursion into Rwanda.’

Although French and Zairean troops halted the invasion, a Rwandan
Civil War had begun and it inspired the birth of anti-Tutsi hate media.* In
reaction to the 1993 ‘Arusha Accords’, a UN-brokered plan to end the war
that entailed power-sharing with the RPF, embittered Hutu hardliners de-
vised a plan to scuttle the deal and solve all future problems: eliminate
through genocide their internal ‘enemy’, the Tutsis. As part of this, taking
advantage of the new media environment, they launched a virulent anti-
Tutsi radio station — RTLM.

3.2.2. The Rise of Ferdinand Nahimana in Pre-Genocide Rwanda

The person tapped to establish this new outlet was Ferdinand Nahimana, a
former history professor and intellectual darling among Hutu extremists.
In his book Modern Genocide: The Definitive Resource and Document

' Javaid Rehman, The Weakness in the International Protection of Minority Rights, Kluwer

Law International, The Hague, 2000, p. 66 (referring to the post-independence “massacre
of approximately 20,000 Tutsi men, women and children”); Howard B. Tolley, Jr., “Rwan-
da”, in David P. Forsythe (ed.), Encyclopedia of Human Rights, vol. 4, Oxford University
Press, Oxford, 2009, p. 384 (noting that Rwanda’s Hutu president was “mobilizing Hutus
to drive more ‘alien race’ Tutsis into exile and [the] UNHCR estimated the number of Tutsi
exiles in Burundi, Uganda, Tanzania and Zaire in 1964 at 400,000”).

Frank K. Rusagara, “The Spread of the ‘Genocide Ideology’ within the Great Lakes Re-
gion: Challenges for Rwanda”, in Maddalena Campione and Patrick Noack (eds.), Rwanda
Fast Forward: Social, Economic, Military and Reconciliation Prospects, Palgrave Mac-
millan UK, Basingstoke, 2012, p. 218 (referring to the “Tutsi diaspora” in the region).

John Shattuck, Freedom on Fire: Human Rights Wars and America’s Response, Harvard
University Press, Cambridge, MA, 2003, p. 30.

4 Ibid.
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Collection, genocide expert Paul Bartrop describes Nahimana as the
“leading propagandist for the radical Hutu cause against the Tutsi minori-
ty prior to and during the Rwandan Genocide of 1994”.° Yves Gounin de-
scribes Nahimana as the “Theoretician of Extermination” and refers to his

sobriquet: the “Rwandan Goebbels”.°

An historian known for his work on the “history of the ‘Hutu na-
tion’”, through which “he rehabilitated the precolonial Hutu kingdoms™’,
a key argument in Nahimana’s scholarship was “that the Tutsi were not
indigenous to Rwanda”.® Driven by a hatred for the former minority-
group rulers, his work meant to show that the Tutsis had no legitimate

place in the land of a thousand hills. According to Dina Temple-Raston:

[His] gentle demeanor belied the turmoil that raged inside
him. People said that he secretly harbored hatred of the Tutsi
and he had come to the conclusion that a history needed to
be written that extolled the virtue of the majority people, the
Hutu. Nahimana’s “new history” was a rejection of an inher-
ited body of understandings [...]. Nahimana felt the Tutsi [...]
were a natural enemy of the Hutu majority. Anything that
provided a boost to the Tutsi came at the expense of the Hutu,
he said. The Tutsi had no right to rule. Their goal was to re-
turn Rwanda to its days as a monalrchy.9

299

These intellectual leanings were on display during Nahimana’s days
as a student at the National University of Rwanda. In 1973, he “briefly
won glory as the head of a “Comité de Salut Public” (Committee of Pub-
lic Safety) that had “spontaneously” formed to purge Tutsis from the Uni-
versity, in the administration and in private organizations, and even in

Paul R. Bartrop, “Nahimana, Ferdinand”, in Paul R. Bartrop and Steven Leonard Jacobs

(eds.), Modern Genocide: The Definitive Resource and Document Collection, vol. 4, ABC-

CLIO, Santa Barbara, CA, 2015, pp. 1773-1774.

Yves Gouin, “Un idéologue dans le génocide rwandais. Enquéte sur Ferdinand Nahimana”

(An Ideologue in the Rwandan Genocide: Investigation on Ferdinand Nahimana), Spring

2011 (available at the web site of Institute de Relations Internationales et Stratégiques)

(translated into English by the author).

7 Marie-Soleil Frére, The Media and Conflicts in Central Africa, Lynne Rienner Publishers,
Boulder, CO, 2007, p. 85.

8 Linda Melvern, 4 People Betrayed: The Role of the West in Rwanda’s Genocide, Zed

Books, London, 2000, p. 70.

Dina Temple-Raston, Justice on the Grass: Three Rwandan Journalists, Their Trial for

War Crimes, and a Nation's Quest for Redemption, Free Press, New York, NY, 2005, p. 25.
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secondary schools”.'” Nahimana went on to earn his Ph.D. at the Univer-
sity of Paris, supervised by Rwanda expert Jean-Pierre Chrétien, via a dis-
sertation on the Hutu kingdoms of northwest Rwanda. "'

Nahimana’s swift ascent into the upper ranks of Rwandan academia
can be briefly chronicled. He was appointed Assistant Lecturer of History
at the National University of Rwanda in 1977.'2 A year later, he assumed
the position of Vice-Dean of” the Faculty of Letters. In 1980, he was ap-
pointed Faculty Dean, from which position he was elevated to the post of
President of the Administrative Committee of the University’s Ruhengeri
campus. Finally, he served as Assistant Secretary-General for the Ruhen—
geri campus from 1983 to 1984."

Dina Temple-Raston observes that Nahimana “might have labored
on in relative anonymity had it not been for [Rwandan] President [Juvénal]
Habyarimana”. '* As a stalwart supporter of Habyarimana’s party, the
Mouvement Révolutionnaire National pour le Développement (‘MRND’),
Nahimana offered to assist the Rwandan president to unify the country’s
Hutus." The latter was grateful and, in 1990, appointed the professor as
Director of ORINFOR (Rwandan Office of Information — the State-owned
and -controlled information service that ran the national radio station, Ra-
dio Rwanda).®

As described by Alison Des Forges, Nahimana “gave up teaching to
take charge of government propaganda at ORINFOR”."” In this new role,
Nahimana’s pattern of discrimination against Tutsis continued. Allan
Thompson, in his book The Media and the Rwandan Genocide, encapsu-
lated a key part of the background evidence against Nahimana at trial: “A
number of Prosecution witnesses testified to discriminatory practices en-

Jean-Francois Dupaquier, Politiques, Militaires et Mercenaires Frangais au Rwanda :
Chronique d’une Désinformation, Karthala, Paris, 2014, p. 105.

Temple-Raston, 2005, p. 26, see above note 9.

International Criminal Tribunal for Rwanda (‘ICTR”), Prosecutor v. Ferdinand Nahimana
et al., Trial Chamber, Judgment, 3 December 2003, ICTR-99-52-T, para. 5 (‘Nahimana
Case Trial Judgment”) (https://www.legal-tools.org/doc/45b8b6/).

P Ibid.

Temple-Raston, 2005, p. 26, see above note 9.

¥ Ibid.

Nahimana Case Trial Judgment, para. 5, see above note 12.

Alison Des Forges, “Leave None to Tell the Story: Genocide in Rwanda”, in Human
Rights Watch, 171-1, March 1999, p. 85.
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gaged in by Ferdinand Nahimana as a student against fellow Tutsi stu-

dents, as a professor against his Tutsi students, in university admissions

and faculty appointments, and as Director of ORINFOR against Tutsi em-
9 18

ployees”.

Yet, at ORINFOR, Nahimana’s anti-Tutsi animus turned lethal. In
what has been described as a “dress rehearsal” for the Rwandan Geno-
cide," in March 1992, Nahimana had Radio Rwanda broadcast (over the
objections of an editorial board concerned with the lack of verification) a
fudged news bulletin informing listeners that the Tutsis had compiled a
list of targets to be murdered in Bugesera (a Tutsi enclave in Eastern
Province, Rwanda).”® Radio Rwanda aired this bogus ‘news’ to extremist
Hutu Interahamwe militias and members of the Presidential Guard being
transported to that locale.?' Nahimana’s voice soon came on the same
airwaves and implored listeners to “Annihilate these Machiavellian plans
of the enemy Inyenzi-Inkotanyi”.** He then referred to the Tutsis as
“cockroaches” (inyenzi) and warned that they were “preparing to over-

throw the country”.*

Incensed by the announcement and then dropped off at the doorstep
of an exclusive Tutsi community, these amped-up armed men, arriving in
Bugesera by the truckload, butchered scores of innocent civilians.** As
described by Dina Temple-Raston:

[The] Interahamwe militia and the presidential guard arrived
in Bugesera. Residents recalled the first sounds that evening
were the wheezing of truck engines and the clattering of

Allan Thompson, “The Verdict: Summary Judgment from the Media Trial”, in Allan
Thompson (ed.), The Media and the Rwanda Genocide, Pluto Press, Ann Arbor, MI, 2007,
p. 286. Thompson goes on to note, however, that “[t[he Defence led a number of witnesses
to counter these allegations, which in some cases date back to the 1970s”. The Chamber
did not make findings on these factual allegations given that they were too remote to the
crimes charged.

Gregory S. Gordon, Atrocity Speech Law: Foundation, Fragmentation, Fruition, Oxford
University Press, Oxford, 2017, pp. 51-52.

Aimable Twagilimana, Historical Dictionary of Rwanda, Rowman & Littlefield, London,
2007, p. 123.

Linda Melvern, Conspiracy to Murder: The Rwandan Genocide, Verso, London, 2006, pp.
26-28.

Temple-Raston, 2005, pp. 27-28, see above note 9.
B Ibid., p. 28.
2 Ibid., p.27.

20

21

22

Publication Series No. 28 (2020) — page 85



Power in International Criminal Justice

metal. There was the dead sound of boots on the dirt. Orders
barked. Then the tangled, unmistakable sound of commotion:
short gasps, bare feet thumping across soft earth, small
shrieks, and then the dull thud of body meeting ground.
When the work was done, and it didn’t take long, corpses lay
along the streets frozen in twisted poses, limbs missing, eyes
open in startled surprise. At first glance it might have ap-
peared indiscriminate, proof of a world gone mad. Many of
the dead looked of a piece: they were tall, thin, fine-featured,
the color of café au lait. They lay in delicate repose, floating
in muddy circles of blood. Truck engines roared back to life.
Metal blades fell with a clatter into the truck beds. The kill-
ers melted back into the eucalyptus groves and the bottle
green hills without a trace.

[...]

As Bugesera began to bury its dead, a group of men in
Kigali were watching the events with satisfaction. It was the
first phase in a grander plan meant to end this Tutsi problem
in Rwanda once and for all.”

Nonetheless, most in Rwanda, and in the international community
at large, were appalled by the orchestrated slaughter in Bugesera. Bowing
to the attendant pressure, President Habyarimana fired Nahimana from his
ORINFOR post.?® The defrocked former Office of Information chief was
then slated to become Rwanda’s ambassador to Germany.?’ Still, the
Germans refused to admit him “because he was a known racist”.?® He
next tried to reclaim his position at the university, but his colleagues there
also protested against his return.”’

Nahimana, though, remained busy. At the beginning of 1993, he
published an essay titled Rwanda: Current Problems and Solutions, which
“called for the organization of [...] armed youth to fight ‘the enemy’, who
were defined [...] implicitly as ‘the Tutsi league’, a veiled reference to the
Tutsi population”.** In March 1994, Nahimana recirculated the piece
“amidst the ongoing initiative at that time to engage armed youth organi-

2 Ibid., pp. 28-29.
% Ibid., p. 29.

Y Des Forges, 1999, p. 85, see above note 17.
Temple-Raston, 2005, pp. 29-30, see above note 9.

Des Forges, 1999, p. 85, see above note 17.

28
29

30 Thompson, 2007, p. 285, see above note 18.
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zations such as the Interahamwe in attacks against the Tutsi population”.*'

This is the month before the Hutu hardliners launched the genocide and
were in the midst of the most intense preparation period. Although the
Trial Chamber found that one possible interpretation of the essay was a
call for the government to institute civil defence measures,* the testimo-
ny of Rwanda expert Allison Des Forges indicated Nahimana’s writing
was meant “to support the effort, then being organized within certain ci-
vilian and military circles, to prepare a large-scale mobilization of the ci-
vilian population to attack Tutsi”.>* In other words, it was verbal priming
for the imminent Rwandan Genocide.

In her book on the Rwandan Genocide, Des Forges leaves no doubt
regarding her view of Nahimana’s intentions:

[28 March 1994] Ferdinand Nahimana sent around to mem-
bers of the elite his call for “self-defense” originally circulat-
ed in February 1993 and asked for suggestions for a “final
solution” to the current problems. In the document, he calls
for national unity, condemns “the Tutsi league” with its plan
for a “Hima empire” and insists that the elite not remain
“unconcerned” but rather work with local administrators to
rouse the population [...].**

When Rwanda: Current Problems and Solutions was being drafted,
Nahimana also began collaborating with Hutu hardliners to set up a radio
station whose content, unlike that of Radio Rwanda, would not be dictated
or limited by popular sentiment or international opinion. As noted by Des
Forges, Nahimana “regained the opportunity to shape public opinion, this

time through the most effective propaganda medium in Rwanda”.*

3.2.3. Nahimana and the Founding of RTLM

To begin, he put together a “Comité d’Initiative” or “Steering Committee”
from among his confreres in the hardliner community.*® The Committee

3L pbid.,
32

Nahimana Case Trial Judgment, para. 667, see above note 12.

3 1bid., para. 653.

3% Des Forges, 1999, p. 240, see above note 17 (emphasis added).

Nahimana Case Trial Judgment, para. 667, see above note 12.

Tonja Salomon, “Freedom of Speech vs. Hate Speech: The Jurisdiction of ‘Direct and
Public Incitement to Commit Genocide’”, in Ralph Henham and Paul Behrens (eds.), The
Criminal Law of Genocide: International, Comparative and Contextual Aspects,
Routledge, London, 2007, p. 113.
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was culled from among these extremists and numbered six, including Na-
himana himself as well as Jean-Bosco Barayagwiza, Stanislas Simbizi, a
member of the CDR Executive Committee, Ignace Temahagari, who
served as Committee Secretary, and Félicien Kabuga, an extremely
wealthy and influential hard-line Hutu businessman, who served as
Committee Chair.>” Nahimana used his widespread network of contacts
within the MRND to secure the necessary financing. The funds were pro-
vided from a group of founding members — financial contributors and
shareholders — who comprised a good cross-section of Rwanda’s con-
servative and extremist Hutu elite. They included, among their ranks,
leaders and members of the MRND, CDR and leaders of the Interahamwe
militia.*® Per Rwanda expert Linda Melvern:

The radio station had some very powerful patrons. A com-

plete list of shareholders of RTLM, some twenty-five pages

long, starts with the major shareholder, President

Habyarimana. It goes on to list all the members of his inner

circle, the Akazu, businessmen, bank managers, journalists,

army officers and government officials. The singer Simon

Bikindi was a shareholder, as was Théoneste Bagosora

[Rwandan Ministry of Defence Chief of Staff and key archi-

tect of the genocide]. He had more shares in the station than

anyone else in either the army or the ministry of defence.””

Once the seed money was procured, the Steering Committee, which
Nahimana acknowledged was a “provisional Board of Directors”, *°
named him Chair of the Technical and Programming Committee.*' Thus,
in this position, he moulded the station’s journalistic content. As described
by Linda Melvern:

Nahimana [served] on RTLM’s [...]. Comité d’Initiative
which constituted a de facto board of directors because [...]

37 Nahimana Case Trial Judgment, para. 491, see above note 12.

38 Ibid., para. 494. As noted below, President Juvenal Habyarimana ultimately became

RTLM’s largest sharecholder with 200 shares. Colonel Théoneste Bagosora, considered to
be the genocide’s central plotter and behind-the-scenes leader also became a shareholder.
1bid., para. 508.

Melvern, 2004, p. 55, see above note 21.

Nahimana Case Trial Judgment, para. 498, see above note 12. RTLM never held an elec-
tion for a permanent Board of Directors. As a result, the “Steering Committee” continued
to function as a Board of Directors for RTLM until the station closed down at the end of
the genocide.

4 1bid., para. 491.
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the general assembly of shareholders never met to elect a
board. Nahimana assumed the role of manager of the station
and all the journalists of RTLM were recruited by him either
directly or under his authority. [Nahimana attended] editorial
meetings [that were held] to explain policy.*

Nahimana later tried to argue that he exercised little control after
RTLM’s initial founding. Nonetheless, a large quantity of evidence at trial
belied his assertion. For example, document after document demonstrated
his continued management responsibilities with respect to RTLM banking,
corporate affairs, and public relations.* Nahimana himself confessed on
the stand that during the February—March 1994 period, he reprimanded
RTLM journalists identifying “Inkotanyi” (Tutsi) in an identified vehicle
moving in a particular direction at a specific place and time.* The prose-
cution led a slew of witnesses who recounted interacting with and per-
ceiving Nahimana as RTLM’s “main brain” or “leader”.*> RTLM’s editor-
in-chief, Gaspard Gahigi (via a videotaped interview played in court)

spoke about Nahimana as RTLM’s “top man”.*

Francois-Xavier Nsanzuwera, who had been chief Prosecutor in the
Rwandan capital, gave testimony that established Nahimana’s direct con-
trol over RTLM’s content just before the beginning of the genocide. He
explained that he had summoned Kantano Habimana to his office in
March 1994 to be questioned regarding an incendiary March 1994 broad-
cast which called on “Hutu to massacre Tutsi”.*’ Habimana told Nsan-
zuwera that he had simply read a telegram given to him by his supervisor,
Ferdinand Nahimana.** Significantly, Nsanzuewera went on to add:

[Habimana told him] that RTLM journalists were “small
fish” and that with regard to some editorials, Nahimana was
the one to write them and the journalists only read them.
Nsanzuwera reported this conversation to Nkubito [the per-
son named in the telegram who filed a complaint with the
Prosecutor], who told him that if Nahimana was behind it

a2 Melvern, 2004, p. 54, see above note 21.

Nahimana Case Trial Judgment, paras. 506-508, see above note 12.
“ 1bid., para. 501.

5 Ibid., paras. 509-530.

46 1bid., para. 511.

4 Ibid., para. 516.

B Ibid., para. 517.
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that meant the Akazu was behind RTLM and that Nsan-
zuwera should just drop it, otherwise they would get them-
selves killed.*

The ICTR prosecutors’ case-in-chief included substantial evidence
establishing the nature of RTLM broadcasts from the station’s founding
until the start of the genocide. This content could roughly be subdivided
into four categories: (1) general efforts to create animosity toward Tutsis
(for example, mocking them for stereotypical physical features or criticiz-
ing them for economically exploiting Hutus);*’ (2) equating the terms In-
yenzi and Inkotanyi with Tutsis in general (this was a critical strategy as it
helped groom listeners to associate all of the country’s ethnic minority
(minus Twa) with these derogatory words);’' (3) acknowledging RTLM’s
reputation as anti-Tutsi and purveyors of Tutsi hate messages;> and (4)
particular instances of verbal assaults on Tutsis.” This last included airing
names and locations of Tutsis who were physically attacked afterwards.
For example, the Trial Chamber alluded to a 3 April 1994 transmission
wherein Kantano Habimana complained about a doctor in Cyangugu. That
individual was burnt alive in front of his residence three days later.>*

During this period, Nahimana, as RTLM’s leader, was being put on
notice by the government of the station’s inappropriate persecutory mes-
sages. At trial, prosecution submissions included evidence of the Ministry
of Information taking the RTLM Steering Committee to task for its pre-
genocide programming. Thus, on 25 October 1993, the Ministry sent
RTLM management a letter warning that its programs were “encouraging
violence”. ¥ Also, the Minister of Information met with Nahimana,
Barayagwiza, and Kabuga (November 1993 and February 1994) to put

“ Ibid.

3 Jbid., paras. 345-355, 363-368. It should be pointed out that this portion of the Trial
Chamber’s decision also provides three examples of RTLM allowing speakers to counter
its point of view on air: see ibid., para. 348 (Vincent Ravi Rwabukwisi, editor of Kanguka);
para. 350 (Landouald Ndasingwa, Vice Chair of the Liberal Party); and para. 351 (RPF
leader Tito Rutaremara).

31 Ibid., paras. 358-362.

2 Jbid., paras. 353 (“So, those who think that our radio station sets people at odds with others
will be amazed”) and 356 (admitting people believe RTLM “creates tension”, and “heats
up heads”).

3 Ibid., paras. 371-389.

> Ibid., paras. 371-389.

3 Ibid., paras. 571-572.
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them on notice again that RTLM was stirring up ethnic hatred and vio-
lence and it needed to stop or severe measures would be taken.>

3.2.4. RTLM During the Genocide and Nahimana’s Role

The nature of RTLM content post-genocide was also examined by the Tri-
al Chamber. There was significant overlap, but the post-6 April 1994 ma-
terial was much more intense and genocide focused. Plus, new categories
of content were also identified: (1) broadcasts calling for a blanket exter-
mination of all Tutsis;*’ (2) broadcasts reporting that extermination had
taken place and praising it;*® (3) broadcasts attacking UNAMIR;>’ (4)
broadcasts downplaying the extermination or pressing the population to
hide traces of it to preserve Rwanda’s image externally;* and (5) broad-
casts providing directions to militia manning the roadblocks.®' The Trial
Chamber highlighted one announcement that demonstrated unequivocally
that Tutsis were being targeted for destruction because of their ethnicity.
In the 4 June 1994 recording, Kantano Habimana declaimed:

One hundred thousand young men must be recruited rapidly.

They should all stand up so that we kill the Inkotanyi and ex-

terminate them, all the easier [...]. [The] reason we will ex-

terminate them is that they belong to one ethnic group. Look

at the person’s height and his physical appearance. Just look

at his small nose and then break it.**

Another frightful RTLM broadcast from the previous month was

nearly as explicit and chilling:

36 1bid., paras. 573—-607.

7 Ibid., para. 402 (recounting Kantano Habimana’s broadcast of 13 April 1994: “This never

happened anywhere in the world, that a few individuals [Tutsis], a clique of individuals
(agatsiko k’abantu) who want power [...] who want power [...] who are lying that they are
defending the interest of a few people [...] who, thirsty for power [...] should be extermi-
nated”).

% Ibid., para. 403 (in an RTLM broadcast of 2 July 2 1994, Kantano Habimana exulted in the
extermination of the Tutsis: “So, where did all the Inkotanyi who used to telephone me go,
¢h? They must have been exterminated. [...] Let us sing: ‘Come, let us rejoice: the Inkota-
nyi have been exterminated! Come dear friends, let us rejoice, the Good Lord is just™).

% Ibid., para. 432.

0 Ibid., paras. 419-424.

' Jbid., para. 433 (describing a May broadcast in which Kantano Habimana directly encour-

aged those guarding the trenches against the “Inyenzi” to take drugs because it appears to
make them “quite courageous”).

2 Ibid., para. 396.
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Let me congratulate thousands and thousands of young men

I have seen this morning on the road in Kigali doing their

military training to fight the Inkotanyi. At all costs, all

Inkotanyi have to be exterminated, in all areas of our country.

Some may say they are refugees, others act like patients, and

others like sick nurses. Watch them closely, because Inkota-

nyi tricks are so many. 63

The genocidal bent of RTLM’s on-air offerings is clear. Nonetheless,

what was Nahimana’s relationship with RTLM once the genocide began?
At trial, he claimed no involvement at all, explaining that the Steering
Committee ceased to function and the radio station was “kidnapped” by
the army, which concededly turned it into a “tool for killing”.** He testi-
fied to taking refuge at the French embassy and then being evacuated by
French troops to Bujumbura, Burundi.® Once again, however, the record
told a different story.

First, by Nahimana’s own admission, he visited the RTLM studios
on 8 April 1994 and spoke with the journalists.®® That may not have been
much in and of itself but, when combined with other evidence, appears
much more damning. What was that additional evidence? First, during a
25 April 1994 interview on Radio Rwanda (while he was in Kigali’s
Cyangugu neighbourhood, that is, still in Rwanda), Nahimana described
himself as “one of the founders of RTLM” and recounted an exchange he
had with the former Burundian Ambassador to Kigali. Nahimana said he
told the Burundian that he was “very happy because I have understood
that RTLM is instrumental in awakening the majority people”.®” Nahima-
na added that “today’s wars are not fought using bullets only, it is also a
war [sic] of media, words, newspapers and radio stations”.*® Referring to
RTLM and Radio Rwanda, he concluded: “We were satisfied with both
radio stations because they informed us on how the population from all
corners of the country had stood up and worked together with our armed

% Temple-Raston, 2005, p. 231, see above note 9.

Nahimana Case Trial Judgment, para. 538, see above note 12.
5 Ibid., para. 541.

66 1bid., para. 538.

7 Ibid., para. 539.

% Ibid.
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forces, the armed forces of our country with a view to halting the ene-
my”.%

Journalist Philippe Dahinden was put on the stand at Nahimana’s
trial and told the judges that he met with the RTLM founder during the
genocide, on 9 and 15 June 1994. Dahinden had previously testified be-
fore the UN Human Rights Commission that, as “the spiritual leader and
kingpin of RTLM” and “the main ideologue behind Hutu extremism”,
Nahimana should be prosecuted for war crimes.”

In respect of the 9 June 1994 meeting, Dahinden was meant to in-
terview the President of the Interim Government, Theodore Sindikubwabo.
Apparently, the President was not available but had Nahimana, who was
working as his “Political Adviser”, meet with him instead.”' Nahimana
admitted at trial to using the title “Adviser to the President” during the
genocide (and the Trial Chamber noted that he travelled with the President
to various foreign destinations on official trips).”* During the 9 June 1994
meeting, Dahinden asked Nahimana whether he knew about the statement
Dahinden had made, mentioning him, to the UN Human Rights Commis-
sion. Nahimana said he knew about it.”* He did not indicate to Dahinden
that he disapproved of the RTLM broadcasts.”

For the 15 June 1994 meeting, Dahinden had again requested a
meeting with the President. This time, Nahimana and Barayagwiza met
him. During this meeting, Dahinden asked whether RTLM was still oper-
ating. Nahimana and Barayagwiza told him that RTLM was about to be
transferred from Kigali to Gisenyi. Dahinden stated that it was his goal to
set up a radio station in the region. Barayagwiza responded, in a jovial
manner, apparently with Nahimana indicating nothing to the contrary, that
Dahinden’s radio station would compete with RTLM."

However, the most condemnatory evidence linking Nahimana to
RTLM during the genocide came from prosecution expert witness Alison
Des Forges. Per Des Forges, in early May 1994, Nahimana was seen en-

% Ibid.

™ Ibid., para. 541.
7 1bid., para. 565.
2 Ibid. Nahimana asserted, however, that the title was “less than real”.
73 He denied, though, that he was the head of RTLM. /bid., para. 542.
™ Ibid., para. 564.

5 Ibid.

Publication Series No. 28 (2020) — page 93



Power in International Criminal Justice

tering the Ministry of Defense in the company of RTLM Provisional Di-
rector Phocas Habimana.’® Even more damning, Des Forges also in-
formed the Trial Chamber that in late June a French diplomat, Ambassa-
dor Yannick Gerard, told Nahimana that the broadcasts were deplorable
and must stop, particularly those threatening General Dallaire and UN-
AMIR.”” Nahimana promised to intervene with the journalists and Gerard
reported that RTLM attacks on General Dallaire and UNAMIR halted
promptly thereafter.”®

In her book Justice on the Grass: Three Rwandan Journalists, Their
Trial for War Crimes and a Nation's Quest for Redemption, journalist Di-
na Temple-Raston provided another perspective of just how bad Des
Forges’s testimony was for Nahimana:

There were reams of evidence to suggest that Nahimana was
in charge of Radio Mille Collines after the genocide began,
Des Forges told the court. There were stock purchase re-
ceipts and receipts for financial transactions out of Nahima-
na’s personal account. There was a letter from the then-
Rwandan minister of defense authorizing RTLM to possess
firearms. Nahimana shared his bank account with RTLM,
and RTLM mingled its funds with his own. But by far the
most damning evidence, Des Forges said, was that Nahimana
never tried to stop RTLM’s venomous broadcasts. He didn’t
distance himself from the radio station’s work until he ar-
rived at the tribunal. “If he really did not agree with RTLM,

" Ibid., para. 543. Hearsay evidence was admissible at the ICTR. See ICTR, Rules of Proce-

dure and Evidence, 29 June 1995, amended 6 July 2002, Rule 89 (http://www.legal-
tools.org/doc/0b0d43/).

Nahimana Case Trial Judgment, para. 543, see above note 12.

Ibid., paras. 506-508. At trial, Nahimana denied going to the Ministry of Defense with
Phocas Habimana. /bid., para. 543. He also denied that French officials spoke to him about
RTLM. He acknowledged meeting with them, but said they only talked about “Opération
Turquoise”, the French military establishment of a “safe zone” to evacuate those fleecing
the victorious RPF forces that were capturing most of Rwanda. The source cited for the in-
formation about Nahimana’s conversation with Gerard was a 28 February 2000 interview
with Jean-Christophe Belliard of the French Foreign Ministry, based on a French diplomat-
ic telegram from which he was reading. Des Forges testified that Belliard was with Gerard
when he met with Nahimana. /bid., para. 543. In hearings of the French National Assembly
on Rwanda, extracts of which were introduced into evidence at trial, Opération Turquoise
was discussed and Belliard’s meeting with Nahimana was mentioned. In the report of the
hearings, Nahimana was referred to three times as the “Director” of RTLM. /bid., para.
544.

71
78

Publication Series No. 28 (2020) — page 94



3. On the Early Release of the ‘Rwandan Goebbels’: American Free Speech
Exceptionalism and the Ghost of the Nuremberg—Tokyo Commutations

he could have disassociated himself by resigning, but he
never did”, she said.”

3.2.5. Nahimana’s ICTR Arrest and Conviction

After the genocide, Nahimana fled Rwanda and eventually found his way
to Cameroon, where he was arrested on 27 March 1996. Pursuant to Arti-
cles 2 and 3 of the ICTR Statute, the Tribunal charged him with seven
counts: conspiracy to commit genocide (based on the institutional linkage
between RTLM and the anti-Tutsi newspaper Kangura); instigation to
genocide (advocacy for genocide when the crime is committed and the
advocacy made a substantial contribution); direct and public incitement to
commit genocide (advocacy not necessarily leading to commission, that is,
an inchoate crime); complicity in genocide and crimes against humanity
(persecution and extermination).*

Under Article 6 of the Statute (Individual Criminal Responsibility),
these charges against Nahimana were pursuant to 6(1), that is, direct
commission, but also pursuant to 6(3), superior responsibility, in respect
of direct and public incitement to commit genocide and crimes against
humanity (persecution), not for the other charged crimes (that is, genocide
and crimes against humanity (extermination and murder).®' Barayagwiza
was arrested in the same raid and charged with the same crimes although
supplemented in reference to his CDR leadership offenses (thus CAH-
murder was included in his indictment).** Another Hutu extremist journal-
ist, Hassan Ngeze, editor-in-chief of the radically anti-Tutsi newspaper
Kangura, was arrested in Kenya in 1997 and also charged with similar
crimes.®

Their cases were combined and prosecuted jointly before ICTR Tri-
al Chamber I in a proceeding dubbed the “Media Trial”.®* The bench con-
sisted of Navanethem Pillay (South Africa), presiding, Erik Mese (Nor-
way), and Asoka de Zoysa Gunawardana (Sri Lanka). After trial began on
23 October 2000, the judges were at last ready to deliver their verdict

™ Temple-Raston, 2005, p. 167, see above note 9.

Nahimana Case Trial Judgment, para. 8, see above note 12.

1bid. As we shall see below, the failure to charge genocide and CAH (extermination) would
result in certain portions of Nahimana’s convictions being overturned.

82 1bid., para. 14.

8 Ibid., para. 19.
84

80
81

Temple-Raston, 2005, p. 167, see above note 9.
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nearly fifty months later, on 3 December 2003. It soon became apparent,
as the decision was being read by Judge Pillay, that the Trial Chamber
found that RTLM (along with Kangura and the CDR) played an integral
role in the perpetration of the Rwandan Genocide. According to Judge
Pillay:

The Defence contends that the downing of the President’s

plane and the death of President Habyarimana precipitated

the killing of innocent Tutsi civilians. The Chamber accepts

that this moment in time served as a trigger for the events

that followed. That is evident. But if the downing of the

plane was the trigger, then RTLM, Kangura and CDR were

the bullets in the gun. The trigger had such a deadly impact

because the gun was loaded. The Chamber therefore consid-

ers the killing of Tutsi civilians can be said to have resulted,

at least in part, from the message of ethnic targeting for

death that was clearly and effectively disseminated through

RTLM, Kangura and CDR; before and after 6 April 1994.

In the words of Dina Temple-Raston: “It was clear that the radio

station, had it been on the docket, would have been found guilty”.®

Nevertheless, what about Ferdinand Nahimana? In the first instance,
the Trial Chamber noted proof of his intent:

Ferdinand Nahimana, in a Radio Rwanda broadcast on 25
April 1994, said he was happy that RTLM had been instru-
mental in awakening the majority people, meaning the Hutu
population, and that the population had stood up with a view
to halting the enemy. At this point in time, mass killing in
which RTLM broadcasts were playing a significant part -
had been ongoing for almost three weeks. Nahimana associ-
ated the enemy with the Tutsi ethnic group. His article Cur-
rent Problem und Solutions, published in February 1993 and
recirculated in March 1994, referred repeatedly to what he
termed as the “Tutsi League”, a veiled reference to the Tutsi
population as a whole, and associated this group with the en-
emy of democracy in Rwanda. As the mastermind of RTLM,
Nahimana set in motion the communications weaponry that
fought the “war of media, words, newspapers and radio sta-

8 Nahimana Case Trial Judgment, para. 953, see above note 12.

8 Temple-Raston, 2005, p. 233, see above note 9. Temple-Ralston probably meant to write
“in the dock”.
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tions” he described in his Radio Rwanda broadcast of 25
April as a complement to bullets. Nahimana also expressed
his intent through RTLM, where the words broadcast were
intended to kill on the basis of ethnicity, and that is what
they did."’

The panel held that Nahimana exercised control over the radio sta-
tion both before and after the genocide. Regarding the former:

The broadcasts collectively conveyed a message of ethnic
hatred and a call for violence against the Tutsi population
[...]. As board members responsible for RTLM, including its
programming. Nahimana and Barayagwiza were responsible
for this message and knew it was causing concern, even be-
fore 6 April 1994 and as early as October 1993 when they
received a letter from the Rwandan Minister of Information.
Their supervisory role in RTLM was acknowledged and ex-
ercised by them in their defence of the radio at meetings in
1993 and 1994 with the Minister. In the face of his concern,
both Barayagwiza and Nahimana knew that RTLM pro-
gramming was generating concern defended the program-
ming in their meetings with him. To the extent that they
acknowledged there was a problem and tried to address it,
they demonstrated their own sense of responsibility for
RTLM programming. Ultimately, the concern was not ad-
dressed and RTLM programming followed its trajectory,
steadily increasing in vehemence and reaching a pitched
frenzy after 6 April.*™®

As for the post-genocide period, the Chamber ruled:

After 6 April 1994, although the evidence does not establish
the same level of active support, it is nevertheless clear that
Nahimana and Barayagwiza knew what was happening at
RTLM and failed to exercise the authority vested in them as
office-holding members of the governing body of RTLM, to
prevent the genocidal harm that was caused by RTLM pro-
gramming. That they had the de facto authority to prevent
this harm is evidenced by the one documented and success-
ful intervention of Nahimana to stop RTLM attacks on UN-
AMIR and General Dallaire. Nahimana and Barayagwiza in-
formed Dahinden when they met him in June 1994 that

87 Nahimana Case Trial Judgment, para. 966, see above note 12.
8 Ibid., para. 971.
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RTLM was being moved to Gisenyi. Together with
Barayagwiza’s jovially competitive remark about Dahinden’s
radio initiative, this conversation indicates the sense of con-
tinuing connection with RTLM that Nahimana and
Barayagwiza maintained at that time.

Yet, the judges particularly focused on Nahimana’s liability in this
regard:

The Chamber notes Nahimana’s particular role as the found-
er and principal ideologist of RTLM. RTLM was a creation
that sprang from Nahimana’s vision more than anyone else.
It was his initiative and his design, which grew out of his ex-
perience as Director of ORINFOR and his understanding of
the power of the media. The evidence indicates that Nahima-
na was satisfied with his work. In a broadcast on Radio
Rwanda on 25 April 1994, he said, “I am very happy because
I have understood that RTLM is instrumental in awakening
the majority people”. His communications with Dahinden in
June 1994 do not indicate that he and Barayagwiza felt oth-
erwise. Although Nahimana disclaimed responsibility for
RTLM broadcasting after 6 April, the Chamber considers
this disclaimer too facile. Nahimana’s interview on Radio
Rwanda took place while the genocide was underway; the
massacre of the Tutsi population was ongoing. Nahimana
was less actively involved in the daily affairs of RTLM after
6 April 1994, but RTLM did not deviate from the course he
had set for it before 6 April 1994. As found in paragraph 486,
the broadcasts intensified after 6 April and called explicitly
for the extermination of the Tutsi population. The program-
ming of RTLM after 6 April built on the foundations created
for it before 6 April. RTLM did what Nahimana wanted it to
do. It was “instrumental in awakening the majority popula-
tion” and in mobilizing the population to stand up against the
Tutsi enemy. RTLM was Nahimana’s weapon of choice,
which he used to instigate the killing of Tutsi civilians.”

Based on the evidence, Trial Chamber I convicted Nahimana of
genocide, direct and public incitement to commit genocide, conspiracy to
commit genocide, and crimes against humanity (extermination and perse-

% Ibid., para. 972.
N Ibid., para. 974.
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cution).”' It sentenced him to life in prison.’” Dina Temple-Raston ex-
plains how Nahimana and the other Media Trial defendants were per-
ceived to be an integral part of the plan for genocide:

Other courtrooms at the tribunal by October 2002 had pieced
together the broad details of how the genocide was planned.
Colonel Theoneste Bagosora, a former director of the cabinet
in the Rwandan Ministry of Defense, was on trial for its or-
chestration [...]. Major General Augustin Bizimana, the de-
fense minister, was on trial for the actions of the Rwandan
army and the presidential guard, for which he was responsi-
ble. Businessman Felicien Kabuga, one of the financiers be-
hind RTLM, was accused of providing cash and weapons to
finance the massacres. In that context, prosecutors said the
media trial trio provided the final piece: the defendants were
in charge of stoking the fires with ideological motivation and
justiﬁcation.g3

3.3. Judge Theodor Meron and the Media Case

3.3.1. Background: From Holocaust Survivor to International Judge

Theodor Meron’s trajectory toward the international criminal bench might
seem the stuff of movies. Born in 1930 to a middle-class Jewish family in
the small town of Kalisz, Poland, Meron was nine years old when the Na-
zi Blitzkrieg overwhelmed Poland.’ In the occupation that followed, the
Germans slaughtered nearly all 20,000 Jews of Kalisz. However, Meron
managed to survive. His nightmare odyssey of ghettoization, forced la-
bour camps, and the murder of most of his family, ended with his libera-
tion in 1945 and his flight to Mandate Palestine.”” Meron has said of his
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Ibid., para. 1092. The Trial Chamber found all three defendants guilty of conspiracy to
commit genocide, genocide, direct and public incitement to commit genocide and persecu-
tion and extermination as crimes against humanity. All three were acquitted on the counts
of complicity in genocide and murder as a crime against humanity. Barayagwiza was also
found guilty of serious violations of Article 3 common to the Geneva Conventions and of
Additional Protocol II.

Ibid., para. 1105. Ngeze was also sentenced to life in prison. Barayagwiza was sentenced
to life imprisonment too but the decision reduced the sentence to thirty-five years in light
of alleged procedural violations of his rights. /bid., paras. 1106—1107.

Temple-Raston, 2005, pp. 201-202, see above note 9.

Michael Bazyler, Holocaust, Genocide, and the Law: A Quest for Justice in a Post-
Holocaust World, Oxford University Press, New York, NY, 2016, p. 242.

Ibid.
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childhood: “Surviving in ghettos, hiding in lofts, losing most of my family
and spending several years in a forced labour camp is not something I
would wish for any child”.”®

The extreme travails of his childhood meant that “education soon
became an obsession”. So once in Palestine, he resumed his studies at a
Jewish high school and then rendered military service to the new State of
Israel.” Yet, his educational development was just beginning because the
“impact of the war led him into international law in particular the fields
which held the promise of reducing the risk of the atrocities, violence and
chaos he had experienced during his childhood”.”® Thus, his high school
degree was followed by law studies at the University of Jerusalem (M.J.,
1954), Harvard University (LL.M., 1955 and J.S.D., 1957), and the Uni-
versity of Cambridge (Diploma in Public International Law).”

While at Cambridge, Meron was approached by Shabtai Rosenne,
then the Legal Adviser of the Israeli Foreign Ministry. Rosenne offered
Meron a job in the Ministry and he accepted.'® He spent the next twenty
years in Israeli government service, replacing Rosenne as Legal Adviser
along the way (in 1967, right after the Six-Day War). During those twenty
years, he also occupied other positions, including Isracli Ambassador to
Canada, Permanent Representative to the Israeli Mission at the United
Nations in Geneva, and member of the Permanent Mission of Israel to the
United Nations in New York.'"!

Within weeks of becoming the Ministry of Foreign Affairs Legal
Adviser, Meron was requested to counsel the Prime Minister regarding the
legality of establishing civilian settlements in the occupied West Bank, the
Golan Heights, and Gaza.'"” Meron advised that the civilian settlements
would violate the Fourth Geneva Convention as well as property rights of
the Arab inhabitants, premised on the view that there was a state of occu-

% Shehzad Charania, “A Life of Legal Principle, Not of Politics — An Interview with Theodor
Meron”, in Justice in Conflict, 27 July 2016 (available on its web site).

Theodor Meron, The Making of International Criminal Justice: A View from the Bench,
Oxford University Press, New York, NY, 2011, p. 3.

Charania, 2016, see above note 96.

Meron, 2011, pp. 34, see above note 97; New York University School of Law, “Theodor
Meron — Overview” (available on its web site).

Meron, 2011, p. 4, see above note 97.
1 1bid., pp. 4-6.
12 Meron, 2011, p- 5, see above note 97.
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pation.'® The Israeli government did not heed his advice and the settle-
ments were established. Meron later noted: “To the credit of the Israeli
government, I must note that there were no repercussions, of which I am

aware, from my unpopular opinion”.'*

During his service in the Israeli government, Meron had ample op-
portunity to write academic articles and became a frequent contributor to
the American Journal of International Law (for which he would serve as
Editor-in-Chief in the 1990s).'% As he later put it, “the call of academia
was becoming irresistible”.'® In the mid-1970s the Israeli Foreign Minis-
try granted him a year’s leave, with funding from a Rockefeller Founda-
tion grant, to write a book in New York about the UN Secretariat.'®” Dur-
ing this time he was teaching part time at NYU Law, which offered him a
full-time faculty position that he accepted in 1977.'%

In the years that followed, Meron’s services were also used by the
United States government, which ultimately granted him citizenship in
1984. In 2000-2001, he served as Counsellor on International Law in the
US Department of State. Prior to that, in 1990, he served as a Public
Member of the United States Delegation to the CSCE Conference on Hu-
man Dimensions in Copenhagen. In 1998, he was a member of the United
States Delegation to the Rome Conference on the Establishment of an In-
ternational Criminal Court (‘ICC’) and played a part in drafting the provi-
sions on substantive offences, including war crimes and crimes against
humanity. He has also served on the Preparatory Commission for the es-
tablishment of the ICC, with particular responsibilities for the definition
of the crime of aggression.'® Meron has also been a member of the Amer-
ican Council on Foreign Relations, the American Branch of the Interna-
tional Law Association and the New York State Bar.'"”

193 Ibid., p. 6.

1% Ibid.

195 Ibid.

1% Ibid.

197 Ibid. The eventual book was titled The United Nations Secretariat: The Rules and the
Practice.

18 1bid.

109 «“Theodor Meron — Overview”, see above note 99.

U0 1pid. Meron’s curriculum vitae is extensive and also includes service to the International

Committee for the Red Cross and teaching stints at other universities around the world.
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In 2001, the United States nominated Meron as a judge for the IC-
TY.''" He was elected a judge by the UN General Assembly on 14 March
2001 and designated as a member of the Appeals Chamber on 23 Novem-
ber 2003. The Appeals Chamber operated on behalf of both the ICTY and
the ICTR. As an Appeals Chamber judge, Meron would be president of
the ICTY on two separate occasions — from 2003 to 2005 and from 2011
to 2015.'

3.3.2. The Media Case Appeals Chamber Judgment
3.3.2.1. Filing of the Appeal

Soon after the 3 December 2003 Trial Chamber judgment against them,
Nahimana, Barayagwiza and Ngeze filed respective notices of appeal. As
it happened, the Appeals Chamber panel assigned to consider Nahimana’s
appeal (as well as that of the other two defendants) consisted of the fol-
lowing judges: (1) Fausto Pocar, presiding (Italy); (2) Mohamed Sha-
habuddeen (Guyana); (3) Mehmet Giliney (Turkey); (4) Andrésia Vaz
(Senegal); and (5) Theodor Meron. '

Nahimana’s appellate brief raised three principal points of error in
the Trial Chamber’s decision: (1) he challenged all of the interlocutory
decisions rendered on issues relating to the validity of the proceedings; (2)
he alleged errors of law and fact in connection with the rules of a fair trial;
and (3) he claimed errors of law and fact related to the decision on the
merits. Nahimana’s arguments regarding validity and fair trial violations
were dismissed by the Appeals Chamber.'"*

1T Charania, 2016, see above note 96.

International Criminal Tribunal for the former Yugoslavia, “Former Presidents”, section
about Judge Theodor Meron (USA) (available on its web site).

ICTR, Prosecutor v. Ferdinand Nahimana et al., Appeals Judgment, 28 November 2007,
ICTR-99-52-A (‘Nahimana Case Appeals Judgment’) (https://www.legal-tools.org/doc/
4adSeby).

See, for example, ibid., para. 224 (rejecting argument that late filing of broadcast transla-
tions caused prejudice); para. 226 (rejecting argument regarding admission of evidence);
para. 229 (amending the prosecution list found not to be prejudicial); para. 235 (argument
regarding obstruction to defence investigation found not to have merit); and para. 257 (no
proof that right to have defence witnesses appear under the same condition as prosecution
witnesses was violated).
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3.3.2.2. The Majority Decision
3.3.2.2.1. Incitement and Persecution Convictions Upheld

Moreover, on the merits, the main grounds for conviction against Na-
himana were upheld. In particular, the Appeals Chamber left undisturbed
those portions of the judgment analysing the elements of direct and public
incitement to genocide.''® In the most germane portion of the decision
regarding incitement, the panel held:

The Appeals Chamber considers that the Trial Chamber did
not alter the constituent elements of the crime of direct and
public incitement to commit genocide in the media context
(which would have constituted an error) [...]. Furthermore,
the Appeals Chamber notes that several extracts from the
[Trial Chamber] Judgment demonstrate that the Trial Cham-
ber did a good job of distinguishing between hate speech and
direct and public incitement to commit genocide [...]. The
Appeals Chamber will now turn to the Appellants’ submis-
sions that the Trial Chamber erred (1) in considering that a
speech in ambiguous terms, open to a variety of interpreta-
tions, can constitute direct incitement to commit genocide,
and (2) in relying on the presumed intent of the author of the
speech, on its potential dangers, and on the author’s political
and community affiliation, in order to determine whether it
was of a criminal nature. The Appellants’ position is in effect
that incitement to commit genocide is direct only when it is
explicit and that under no circumstances can the Chamber
consider contextual elements in determining whether a
speech constitutes direct incitement to commit genocide. For
the reasons given below, the Appeals Chamber considers this
approach overly restrictive.''®

Similarly, the Appeals Chamber affirmed the convictions based on
hate speech as crimes against humanity (persecution). The Trial Chamber
had found that “hate speech targeting a population on the basis of ethnici-
ty, or other discriminatory grounds, reaches a sufficient level of gravity
[as required by the case law] and constitutes persecution under Article 3(h)
of its Statute”.''” The judges then elaborated:

1s 1bid., para. 695.
8 1bid., paras. 696-697.
U7 1bid.
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In [Prosecutor v. Ruggiu, the guilty plea of an RTLM an-
nouncer], the Tribunal so held, finding that the radio broad-
casts of RTLM, in singling out and attacking the Tutsi ethnic
minority, constituted a deprivation of “the fundamental rights
to life, liberty and basic humanity enjoyed by members of
the wider society”. Hate speech is a discriminatory form of
aggression that destroys the dignity of those in the group un-
der attack. It creates a lesser status not only in the eyes of the
group members themselves but also in the eyes of others
who perceive and treat them as less than human. The deni-
gration of persons on the basis of their ethnic identity or oth-
er group membership in and of itself, as well as in its other
consequences, can be an irreversible harm [...]. Unlike the
crime of incitement, which is defined in terms of intent, the
crime of persecution is defined also in terms of impact. It is
not a provocation to cause harm. It is itself the harm. Ac-
cordingly, there need not be a call to action in communica-
tions that constitute persecution.''®

On appeal, Nahimana and his co-defendants argued that hate speech
could not serve as the actus reus for the persecution offence because it
was not criminalized under customary international law. The Appeals
Chamber (by a four to one majority, Meron dissenting) rejected this ar-
gument. The majority concentrated on the issue of whether hate speech
violated fundamental rights and whether the gravity threshold was met.'"”
Affirming the Trial Chamber’s approach, it held that hate speech per se
violates the right to human dignity, and hate speech “inciting to violence”
violates the right to security (the panel also pointed out that hate speech
on its own could not violate rights to life or physical integrity as it would
require intermediate actors to cause the harm necessary to amount to a
violation of these rights).'*

With respect to the gravity requirement, the four majority judges
declared that they did not need to rule on whether “mere hate speeches not
inciting violence” could rise to the requisite level of gravity, because a

'8 Nahimana Case Trial Judgment, paras. 1072—-1073, see above note 12.
19 Nahimana Case Appeals Judgment, paras. 986-987, see above note 113.

120 Ibid., para. 986. I have been critical of this portion of the Appeals Chamber judgment as
the panel squandered a golden opportunity to clarify whether hate speech on its own, as
part of a widespread or systematic attack directed against a civilian population, can consti-
tute the actus reus for crime-against-humanity persecution. Gordon, 2017, pp. 233-234,
335-336, see above note 19.
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cumulative approach had to be taken with reference to all relevant broad-
casts. Thus, in the case before it, hate speech was
accompanied by calls for genocide against the Tutsi group
and [took] place in the context of a massive campaign of
persecution directed at the Tutsi population of Rwanda, this
campaign being also characterized by acts of violence (kill-
ings, torture and ill-treatment, rapes ...) and of destruction of
property”. 121

3.3.2.2.2. Portions of the Trial Chamber Judgment Reversed

One of the defendants’ key areas of success on appeal was in relation to
pre-1994 hate speech. The Appeals Chamber found that, based on the evi-
dence, certain pre-genocide rhetoric could not be considered incitement
beyond a reasonable doubt.'** It also held that the pre-1994 conduct of the
defendants, which the Trial Chamber considered part of the incitement
crimes at issue (via the “continuing offence doctrine”, according to which
speech that first arose in 1993 “continues” until commission of the target
offense in 1994), was outside the ICTR’s temporal jurisdiction. So this
meant a reduction of the defendants’ respective sentences. '

The defendants prevailed on other points too. First, the Appeals
Chamber invalidated the convictions for instigation to genocide, incite-
ment to genocide, and crimes against humanity (extermination and perse-
cution) premised on Article 6(1) liability — that is, Nahimana’s direct
“commission” of the crimes (namely, the illicit broadcasts). The Chamber
refused to uphold the finding of instigation (advocacy calling for crime
that actually results in a crime being committed and establishing a sub-
stantial contribution between the speech and the crime’s commission) be-
cause it concluded that the contribution element could not be satisfied.
Although the Chamber held that it was reasonable to conclude that certain
RTLM broadcasts substantially contributed to murders, there was not suf-
ficient evidence of Nahimana’s playing “an active role in broadcasts insltzi;

gating the killing of Tutsi, or that he had used RTLM for such purpose”.

Similarly, because he played no active role in broadcasts inciting
the killing of Tutsis (that is, speech that did not necessarily lead to vio-

12l Nahimana Case Appeals Judgment, para. 988, see above note 113.

See, for example, ibid. paras. 740-751.
See, for example, ibid. para. 314.
124 Ibid., para. 599.
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lence), he could not be liable for such incitement in respect of Article 6(1)
(that is, for direct commission). (Thus, Nahimana’s incitement conviction
was based on Article 6(3) liability — that is, superior responsibility for the
acts of RTLM announcers — superior position, effective control,
knowledge of subordinates committing criminal acts and failure to pre-
vent or punish the criminal acts.)'*

The same was true for Nahimana’s crimes against humanity convic-
tions (for extermination and persecution) premised on Article 6(1) liability,
which were vacated.'*® Nonetheless, for the same reasons proffered by the
Chamber in respect of incitement, the persecution conviction based on
Article 6(3) superior responsibility was upheld.'*’ Finally, Nahimana’s
conspiracy conviction was thrown out (as were the ones for Barayagwiza
and Ngeze) because an inference of possible motives other than a geno-
cide cabal (that is, promoting “Hutu Power” ideology) could have been
drawn regarding evidence of institutional linkage between RTLM and
Kangulrzc;.128 Thus, conspiracy had not been proven beyond a reasonable
doubt.

3.3.2.2.3. The Impact on Nahimana’s Sentence

In light of all this, the Appeals Chamber then considered the appropriate
sentence. It rejected Nahimana’s pleas for a reduction in sentence based
on his lack of direct commission of the offences (that is, the genocidal
broadcasts), his civilian status, making himself available to judicial au-
thorities before arrest and fully participating in the trial, and the claim that
opposing the RTLM broadcasts would have exposed him and his family to
danger, as well as the testimony of defence witnesses that he refused to
adhere to extremist ideologies.'*’

Instead, the panel emphasized the Trial Chamber’s conclusion that

the life sentence was based on the following: (1) the crimes of which Na-
himana was convicted were of the gravest kind; (2) he was involved in the

125" Ibid., para. 857.

126 Ibid., paras. 942, 996.
127" Ibid., paras. 996.

28 Ibid., paras. 910, 912.
129" Ibid., para. 912.

130 1bid., para. 1044.
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planning of the criminal activities; and (3) he abused his authority and
betrayed the trust placed in him."*!

Nevertheless, given the vacated portions of the guilt finding, the
Chamber reduced the life sentence to 30 years (with credit being given,
under Rule 101(D) of the ICTR Rules of Procedure and Evidence, for the
period already spent in detention).'** In doing so, it noted that the extent
of the reduction was being made with Judge Meron dissenting.'** The
next section of this chapter will take up his partial dissent.

3.3.3. Judge Meron’s Partial Dissent and American Free Speech
Exceptionalism

3.3.3.1. Background Part 1: The Other Dissents

Four partly dissenting opinions were appended to the majority opinion.
Presiding Judge Fausto Pocar’s was brief but its import was clear — he
thought the majority opinion took too restrictive of an approach to liability.
His first concern related to the narrow timeframe adopted by the majori-
ty — Judge Pocar believed the panel should have been able to take into
account acts of conspiracy and incitement that commenced prior to 1994
and continued after 1 January 1994.'** He wrote: “Insofar as offences are
repeated over time and are linked by a common intent or purpose, they
must be considered as a continuing offence, that is a single crime”."** Ad-
ditionally, he wished to criticize the majority for not providing a definitive
ruling as to whether hate speech, standing on its own and not explicitly
calling for violence, could serve as the actus reus for the persecution of-
fence. He opined that “the hate speeches broadcast on RTLM by Appel-
lant Nahimana’s subordinates [...] amounted to a violation of equivalent

gravity as other crimes against humanity”.'*®

Judge Shahabuddeen’s partial dissent was longer and more substan-
tial. He agreed with Judge Pocar that non-advocacy hate speech, on its
own, should satisfy persecution’s conduct requirement. This is so because

131" Ibid., para. 1045. The Appeals Chamber also noted that no representations regarding sen-

tencing were made on Nahimana’s behalf at trial.
B2 Ibid., para. 1052.
133 Ibid.
134 Ibid., Partially Dissenting Opinion of Judge Fausto Pocar, para. 2.
135 Ibid.

136 1bid., para. 3.
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such speech is made as part of a widespread or systematic attack directed
against a civilian population."*” Further, Judge Shahabuddeen registered
his view that, in contrast to the civil law’s restrictive approach, conspiracy
to commit genocide need only be proved by the agreement itself, not any
additional overt acts — the approach of common law jurisdictions “in re-

spect of the most heinous of crimes”.'*®

Judge Shahabuddeen also dissented based on his view that the
crime of direct and public incitement to commit genocide is a “continuous
crime”, and thus pre-1994 instances of incitement could be counted in
assessing the defendants’ liability. > Other grounds for Judge Sha-
habuddeen’s partial dissent included: (1) a pre-jurisdictional attack can
extend the later jurisdictional period so as to coexist with an attack on the
civilian population during the latter period;'*’ (2) in respect of Ngeze, the
pre-1994 Kangura publications constituted enough evidence of incitement
to commit genocide;'*! (3) in any event, there was enough evidence that,
in the jurisdictional year of 1994, Kangura published inciting material;'*
(4) there was enough evidence that, in 1994, RTLM broadcast inciting
material;'** (5) the Trial Chamber had enough evidence that the appellants
personally collaborated with the specific purpose of committing geno-
cide;'** (6) there was ample evidence on which the Trial Chamber could
reasonably find that incitement by the appellants through both Kangura
and RTLM was direct.'®

Previewing Judge Meron’s partial dissent, and pushing against it,
Judge Shahabuddeen concluded thus:

137" Ibid., Partially Dissenting Opinion of Judge Mohamed Shahabuddeen, para. 9. In fact,

Judge Shahabuddeen’s partial dissent on this point is complex and masterfully reasoned.
For a complete analysis of the dissent, see Gregory S. Gordon, “Hate Speech and Persecu-
tion: A Contextual Approach”, in Vanderbilt Journal of Transnational Law, 2013, vol. 46,
no. 2, 2013, pp. 337-339.

Nahimana Case Appeals Judgment, Partially Dissenting Opinion of Judge Mohamed Sha-
habuddeen, paras. 2, 5, see above note 113.

139 1bid., paras. 21, 35.
40" Ibid., paras. 36-39.
14l 1bid., paras. 40—45.
2" Ibid., paras. 46-51.
143 1bid., paras. 52-56.
1 Ibid., paras. 57-64.
145 1bid., paras. 65-72.
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The case is apt to be portrayed as a titanic struggle between

the right to freedom of expression and abuse of that right.

That can be said, but only subject to this: No margin of deli-

cate appreciation is involved. The case is one of simple crim-

inality. The appellants knew what they were doing and why

they were doing it. They were consciously, deliberately and

determinedly using the media to perpetuate direct and public

incitement to commit genocide. The concept of guilt by as-

sociation is a useful analytical tool, but, with respect, it can

also be a battering ram; in my opinion, there is no room for

its employment here. It was the acts of the appellants which

led to the deeds which were done: a causal nexus between

the two was manifest. The appellants were among the origi-

nators and architects of the genocide [...]. 146

Judge Giiney’s partial dissent was even terser than Judge Pocar’s

and not speech focused. His chief lament was that, in the case of
Barayagwiza, the convictions for persecution and extermination were cu-
mulative as they were based on the same underlying facts.'*’

3.3.3.2. Background Part 2: The Open Society Institute Amicus
Brief

3.3.3.2.1. Arguments Made in the Brief

Before considering Judge Meron’s dissent, it is also helpful to examine
the amicus curiae brief filed in support of the defendants by the American
non-governmental organization Open Society Institute (‘OSI’). The brief
advocated adoption of an American approach to hate speech issues. It did
so through two primary arguments: (1) pushing for a bright-line distinc-
tion between hate speech and direct and public incitement to commit gen-
ocide — advocating a very narrow scope for the latter (including a re-
striction on its temporal scope); and (2) urging that hate speech be reject-
ed as satisfying the conduct element of persecution as a crime against hu-
manity.'*

With respect to incitement, OSI’s argument was fairly straightfor-
ward but quite revealing of its pro-American stance. The Trial Chamber, it
contended, should have first turned to the Genocide Convention and to the

146 1bid., para. 73.
47" Ibid., Partially Dissenting Opinion of Judge Mehmet Giiney, paras. 1-5.
8 Ibid., para. 10.
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relevant travaux préparatoires, rather than to international treaties that
allow or require States Parties to proscribe hate speech in their domestic
law. (In defining incitement, the Media Case Trial Chamber had looked at
the hate speech provisions of the International Covenant on Civil and Po-
litical Rights and the International Convention on the Elimination of Ra-
cial Discrimination.)'* OSI emphasized that the Genocide Convention
drafters “explicitly considered and repeatedly rejected the notion that hate
speech that did not call for genocide should be criminalized”.'™

Two observations here are in order. First, interestingly, as I chroni-
cle in my book Atrocity Speech Law: Foundation, Fragmentation, Frui-
tion, in negotiations leading to the framing of the Genocide Convention,
the United States acted as a lone wolf in consistently countering inclusion
of speech-related provisions. This was true in respect of all three phases
of negotiations — the initial Secretariat’s draft, the draft of the ECOSOC
Ad Hoc Committee, and then the final draft adopted by the Sixth Commit-
tee.'>! Thus, the United States wanted the incitement offense deleted en-
tirely and pushed its weight around to achieve that goal.'** Nevertheless,
the rest of the global community stood up to the US and the provision was
adopted. Thus, during Sixth Committee deliberations, the US contended
incitement should be punishable only if it created an “imminent” threat of
genocide. '** Otherwise, any “newspaper article criticizing a political
group [...] might make it possible for certain States to claim that a Gov-
ernment [...] was committing an act of genocide; and yet such an article
might be nothing more than the mere exercise of the right of freedom of

the press”.'**

Yet, the United States position was roundly rebuffed. As I recount in
Atrocity Speech Law:

In response, the Polish representative, Manfred Lachs, con-
tended that, in light of the magnitude of the crime of geno-
cide, early legal intervention was necessary. In other words,

199 Ibid., para. 689.

0 Ibid.

51" Gordon, 2017, pp- 117-123, see above note 19.

132 See, for example, ibid., p. 121: “The United States wanted it [the incitement provision]
deleted, fearing it would impermissibly infringe on freedom of expression”.

153 Ibid., p. 122.

'3 UN General Assembly Official Records, third session, sixth committee, eighty-fourth
meeting, 1948, p. 213, Mr. Maktos (United States).
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acts that might seem innocuous in ordinary circumstances

must be criminalized in the context of preparing for genocide.

Yugoslavia’s representative underscored that point by noting

that incitement was the first step in the commission of geno-

cide. As for freedom of the press, Haiti’s representative stat-

ed that the seriousness of the offense of genocide mandated

that “the interests of the victims of genocide should take

precedence over the interests of the Press”. The Soviet repre-

sentative added that “freedom of speech could never be con-

fused with the freedom to incite people to commit genocide”.

In the end, the U.S. Position was rejected and incitement re-

mained in the draft.">

Regarding its hate speech as persecution argument, OSI’s amicus

brief argued that the CAH-persecution conviction of Nuremberg defend-
ant Julius Streicher, Editor-in-Chief of the viciously anti-Semitic broad-
sheet Der Stiirmer, hinged uniquely on his “prompting ‘to murder and ex-
termination at the time when Jews in the East were being killed under the
most horrible conditions’”.'>® This conclusion was bolstered, the brief
contended, by the Nuremberg International Military Tribunal’s acquitting
Nazi Radio Division Chief Hans Fritzsche “on grounds that his hate
speeches did not seek ‘to incite the Germans to commit atrocities against
the conquered people’”."”” The brief also criticized the Media Case Trial
Chamber for failing to follow the ICTY Trial Chamber judgment in Pros-
ecutor v. Kordi¢, which, contrary to the ICTR position, had found that
mere hate speech could not constitute persecution.'®

As we saw above, however, in its majority opinion, the Appeals
Chamber implicitly rejected these arguments. In Atrocity Speech Law, 1
help explain why. With regard to Streicher, the sentence about calls for
violence while “Jews in the East were being killed” should not be seen in
isolation because the judgment “equally emphasized criminal responsibil-
ity for general hate speech that conditioned German citizens to persecute

135 Gordon, 2017, p. 123, see above note 19, quoting the Sixth Committee proceedings.

Ibid., para. 979, quoting International Military Tribunal, Trial of the Major War Criminals
before the International Criminal Tribunal Volume 1 — Judgment, Judgment, 1 October
1946, (‘IMT Goering Judgment’) (http://www.legal-tools.org/doc/f21343/).

1bid., quoting IMT Goering Judgment, 1946, p. 163, see above note 156.

Ibid., citing International Criminal Tribunal for the former Yugoslavia (‘ICTY"), Prosecu-
tor v. Dario Kordi¢ and Mario Cerkez, Trial Chamber, Judgment, 26 February 2001, IT-95-
14/2, para. 209 (http://www.legal-tools.org/doc/d4fedd/).
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Jews”."® In particular, the book points to the judgment’s language about
“twenty-five years [...] of preaching hatred of the Jews [that] infected the

German mind with the virus of anti-Semitism”,'®°

Judge Shahabuddeen, in his partial dissent, dismissed the amicus
brief position regarding Fritzsche. The Nazi Radio Division head was ac-
quitted, Shahabuddeen observed, because “he did not take part ‘in origi-
nating or formulating propaganda campaigns’”.'®" Moreover, while the
IMT happened to note that Fritzsche did not appear to intend “to incite the
German people to commit atrocities on conquered people”, this does not
show that the IMT thereby meant to make advocacy to genocide or exter-
mination an essential element “to the success of a charge for persecution

(by making public statements) as a crime against humanity”.'®*

Finally, returning to Atrocity Speech Law, the failings of the Kordi¢
decision, a key source of jurisprudential support for OSI (and Judge Mer-
on’s partial dissent), are exposed therein:

Only the ICTY’s Kordi¢ decision deviates from this great
weight of authority [that non-advocacy hate speech, on its
own, can qualify as persecution]. But we have seen that
[Kordic¢] is deeply flawed — internally inconsistent [for ex-
ample, calling for a contextual approach and then analyzing
speech in the abstract], at odds with existing ICTY precedent
[in particular, Prosecutor v. Kupreskic,' 3 which takes a
broad view of persecution’s scope] less than forthcoming
about existing ICTR precedent [ignoring Prosecutor v. Rug-
giu, which held that non-advocacy hate speech on its own
could constitute persecution], and promptly repudiated by
ICTY follow-on cases [for instance, in Prosecutor v.
Brdanin164]. And Kordi¢, as well as the American approach
to hate speech in general, is the outlier in a world where in-
ternational human rights treaties and most non-authoritarian

159 Gordon, 2017, pp- 326-327, see above note 19.

10 Ibid., p. 327, quoting IMT Goering Judgment, p. 162.

Nahimana Case Appeals Judgment, Partially Dissenting Opinion of Judge Mohamed Sha-

habuddeen, para. 10, see above note 113.

Ibid., Partially Dissenting Opinion of Judge Mohamed Shahabuddeen, paras. 10—11.

193 YCTY, Prosecutor v. Kupreski¢ et al., Trial Chamber, Judgment, 14 January 2000, IT-95-16
(http://www.legal-tools.org/doc/5c6a53/).

ICTY, Prosecutor v. Radoslav Brdjanin, Trial Chamber, Judgment, 1 September 2004, IT-
99-36, paras. 1029-1031 (http://www.legal-tools.org/doc/4c3228/).

161

162

164

Publication Series No. 28 (2020) — page 112



3. On the Early Release of the ‘Rwandan Goebbels’: American Free Speech
Exceptionalism and the Ghost of the Nuremberg—Tokyo Commutations

domestic jurisdictions have no compunction outlawing viru-
lent forms of out-group-focused hate speech.'®

3.3.3.2.2. The Zealous American Free Speech Position

Still, what informs this zealous American approach to liberty of expres-
sion? To put the OSI amicus brief into context, and before examining
Judge Meron’s partial dissent, it would be useful to consider policy orien-
tation towards free speech in the US. Of all nations on the planet, the
United States offers the most robust protection for public expression of
inimical ideas. The First Amendment of its Constitution stipulates that the
government may “make no law [...] abridging the freedom of speech, or
of the press”.'® This has been interpreted strictly. With regard to inciting
speech, in Brandenburg v. Ohio (1969), the US Supreme Court held:
“[Constitutional] guarantees of free speech and free press do not permit a
State to forbid or proscribe advocacy of the use of force or of law viola-
tion except where such advocacy is directed to inciting or producing im-

minent lawless action and is likely to incite or produce such action”.'®’

The philosophy undergirding this stance was famously summed up
by Justice Oliver Wendell Holmes in his seminal Abrams v. United States
dissent.'®® Referred to by some as “the most powerful dissent in American

history”, '® Holmes used it to explain that the public communications

space in the United States should be seen as a “marketplace of ideas”.'”
In this modern agora-cum-crucible, interlocutors espouse competing ideas
that vie for audience preference. The underlying premise is that, in this
clash of accounts, the truth will out. Or, put another way, exposure
through speech should marginalize inimical ideas, valorise more worthy

ones, and reinforce democracy in the process.

The United States has been aggressive in proselytizing its rabid free
speech faith with regard to other countries and on the international plane.

165 Gordon, 2017, p- 402, see above note 19.

1% United States, Constitution, 21 June 1788, amendment | (http://www.legal-tools.org/doc/

bc3d56/).

167 Supreme Court of the United States, Brandenburg v. Ohio, 1969, 395 U.S. 444, p. 447
(‘Brandenburg’).

188 Supreme Court of the United States, Abrams v. United States, 1919, 250 U.S. 616
(‘Abrams’).

Andrew Cohen, “The Most Powerful Dissent in American History”, The Atlantic, 10 Au-
gust 2013 (available on its web site).

169

170 Abrams, p. 630, see above note 168.
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We had a glimpse of that in connection with the travaux préparatoires of
the Genocide Convention, but it is also found elsewhere. For example, in
negotiations for the International Covenant on Civil and Political Rights,
the United States “zealously countered” inclusion of Article 20(2),'""
which states that: “Any advocacy of national, racial or religious hatred
that constitutes incitement to discrimination, hostility or violence shall be
prohibited by law”.'”* The US minority view did not prevail.'”

It should be pointed out that, in the Media Case Trial Chamber
judgment, the judges were specifically asked to adopt the American posi-
tion with respect to the regulation of hate speech. Yet, the judges sought a
reference point representing a broader consensus. So, in formulating a test
for incitement to genocide, it rejected the wholesale adoption of the zeal-
ous American approach. Instead, it looked to international law for guid-
ance in developing the proper standard. That body of law does a better job
of balancing freedom of speech with freedom from discrimination. In the
words of the Trial Chamber:

Counsel for Ngeze has argued that United Stales law, as the
most speech protective, should be used as a standard, to en-
sure the universal acceptance and legitimacy of the Tribu-
nal’s jurisprudence. The Chamber considers international law,
which has been well developed in the areas of freedom from
discrimination and freedom of expression, to be the point of
reference for its consideration of these issues, noting that
domestic law varies widely while international law codifies
evolving universal standards. 174

It is in this context of the Media Case Trial Chamber rejecting the
imposition of US free speech exceptionalism (backed by the Appeals
Chamber majority) that Judge Meron’s partial dissent in the Media Case
Appeals Chamber judgment should now be considered.

! Evelyn M. Aswad, “To Ban or Not to Ban Blasphemous Videos”, in Georgetown Journal

of International Law, 2013, vol. 44, p. 1321.
International Covenant on Civil and Political Rights, 16 December 1966, Article 20(2)
(https://www.legal-tools.org/doc/2838f3/).

13 Ibid.
174

172

Nahimana Case Trial Judgment, para. 1010, see above note 12.
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3.3.3.3. Judge Meron’s Partial Dissent

Of the four judges who filed partial dissents, only one of them, Judge
Meron, objected to the majority approach on the grounds that it was too
permissive regarding speech as the basis for liability. Meron began his
partial dissent by noting that “[t]he sheer number of errors in the Trial
Judgement indicates that remanding the case, rather than undertaking
piecemeal remedies, would have been the best course”.'”” Having shown
his animosity toward the Trial Chamber judgment in general, Meron then
vented his spleen on Nahimana’s persecution conviction in particular.

Per Judge Meron, under any circumstances, “mere hate speech may
not be the basis of a criminal conviction”.'”® Only when hate speech “rises
to the level of inciting violence or other imminent lawless action” can it
be criminalized.'”” In support of his position, the American jurist pointed
to a supposed lack of consensus around the world in terms of criminaliz-
ing hate speech domestically — in other words, having it as the basis for a
conviction at the ICTR violated the principle of legality.'” In support of
this, he cited with approval the Kordi¢ judgment ruling that hate speech
that does not explicitly call for violence does not rise to the same level of
gravity as the other enumerated CAH acts.'”’

This conclusion, Judge Meron asserted, accurately reflects the law
on hate speech since, “the Prosecution did not appeal this important de-
termination, and the Appeals Chamber did not intervene to correct a per-
ceived error”.'® Judge Meron also wrote of the value of protecting hate
speech, alluding to American values that cherish the “benefit of protecting
political dissent”.'®! Citing the US Constitution and US Supreme Court
case law, he observed that:

[T]he government may not prohibit the expression of an idea
simply because society finds the idea itself offensive or disa-
greeable [...]. [U]nder the rubric of persecution, to criminal-
ize unsavory speech that does not constitute actual imminent

175 Nahimana Case Appeals Judgment, Partially Dissenting Opinion of Judge Theodor Meron,

para.l, see above note 113.
176 Ibid., para. 13.
177 1bid., para. 12.
'8 Ibid., para. 5.
179 1bid., para. 7.
%0 Ibid.
81 Ibid., paras. 7, 11.
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incig:ment might have grave and unforeseen consequenc-
es.

Having explained why, in his view, non-advocacy hate speech, on
its own, cannot be the basis for a criminal conviction, Judge Meron then
impugned the persecution charge on an independent ground. He asserted
that the prosecution failed to demonstrate a nexus between any RTLM
broadcasts for which Nahimana was responsible and the widespread or
systematic attack against the civilian population underlying the crimes
against humanity count. Thus, he claimed, the conviction should be over-
turned on that independent ground too. (Judge Meron simply asserted
this — in fact, no causal link must be demonstrated — merely that broad-
casts were part of the attack, with the speakers aware that they were part
of the attack.)'™?

In light of Meron’s belief that the persecution conviction against
Nahimana should be thrown out, and that only parts of the incitement
conviction against him remain, he believed that Nahimana’s 30-year sen-
tence was too severe. In the words of Judge Meron:

Because I would reverse the conviction of Appellant Na-
himana for persecution, I believe that the only conviction
against him that can stand is for direct and public incitement
to commit genocide under Article 6(3) and based on certain
post-6 April broadcasts. Despite the severity of this crime,
Nahimana did not personally kill anyone and did not person-
ally make statements that constituted incitement. In light of
these facts, I believe that the sentence imposed is too harsh,
both in relation to Nahimana’s own culpability and to the
sentences meted out by the Appeals Chamber to Barayag-
wiza and Ngeze, who committed graver crimes. Therefore, I
dissent from Nahimana’s sentence.'*

182 1bid., paras. 11-12, citing Supreme Court of the United States, Texas v. Johnson, 1989, 491
U.S. 397, p. 414; Brandenburg, p. 447, see above note 167; Supreme Court of the United
States, Watts v. United States, 1969, 394 U.S. 705, p. 708.

Gordon, 2017, p. 10, see above note 19, noting that the crime against humanity of hate
speech as persecution is committed as “part of a widespread or systematic attack directed
against any civilian population, with knowledge of the attack”. This does not mean that
there must be a “causal nexus” between the hate speech and the attack. Judge Meron mere-
ly asserted this without support.

183

184 Nahimana Case Appeals Judgment, Partially Dissenting Opinion of Judge Theodor Meron,

para.l, see above note 113.
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3.4. Imprisonment, Controversy and An Early Release
3.4.1. A Prison Transfer and Two High-Profile ICTY Acquittals

On 3 December 2008, Nahimana was transferred from Arusha to Bamako
Central Prison, Mali, where he was slated to serve the balance of his sen-
tence.'® Yet, as he was being moved across the African continent and out
of the public eye, Judge Meron would soon start courting controversy.

3.4.1.1. The Gotovina Acquittals

On the date of Nahimana’s Mali transfer, the ICTY Prosecutor was in the
middle of presenting his case-in-chief against Croatian Generals Ante
Gotovina and Mladen Markac, whose trial before the Tribunal had begun
in March. Gotovina had been the overall southern regional commander of
the August-November 1995 “Operation Storm”, an effort to take certain
areas of the Krajina region, whose Serb population had seceded from Cro-
atia. '*® Marka¢ had been the Commander of the Special Police. Mark
Danner has described Operation Storm as “easily the largest single in-
stance of “ethnic cleansing” of the Yugoslav war”.'®” Martin Mennecke
reports that Operation Storm was “a scorched-earth campaign that led to
the looting and burning of tens of thousands of Serbian homes”.'®® Hun-
dreds of Serbs were killed and close to 90,000 forcibly displaced “with
the clear intention that they never return”.'®® It has been reported that Op-
eration Storm received important US assistance in terms of diplomatic
cover, material support, planning and training.'*’

185 Bartrop, 2015, p. 1774, see above note 5.

Gary D. Solis, “The Gotovina Acquittal: A Sound Appellate Course Correction”, in Mili-
tary Law Review, 2013, vol. 215, p. 78.

187 Mark Danner, “Operation Storm”, The New York Review of Books, 22 October 1998 (avail-
able on its web site).

Martin Mennecke, “Genocidal Violence in the Former Yugoslavia: Bosnia Herzegovina”,
in Samuel Totten and William S. Parsons (eds.), Centuries of Genocide: Essays and Eye-
witness Accounts, Routledge, New York, NY, 2013, p. 478.

Bruno Waterfield, “Former Croat General Guilty of War Crimes Jailed for 24 Years”, The
Telegraph, 15 April 2011.

Saadia Touval, Mediation in the Yugoslav Wars: The Critical Years, 1990-95, Palgrave
MacMillan, Basingstoke, 2002, p. 146, opining as more likely that “the U.S. played a key
role in planning and launching” the Croatian campaign; Danner, 1998, see above note 187,
reporting the US training of Croatian officers and Operation Storm’s “striking resem-
blances to current American military doctrine”; “Croatia: Operation Storm 1995”, on
GlobalSecurity.org (available on its web site), where it was stated that “[w]ith the explicit
consent of the US State and Defense Departments, [US private military company MPRI]
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By the turn of the new millennium, Gotovina had fled Croatia but
was arrested in Spain in December 2005 and transferred to the ICTY.
Markac had turned himself in to the ICTY in 2004. Both had been charged
as part of a joint criminal enterprise (with another Operation Storm com-
mander, Ivan Cermak) that committed various crimes against humanity
and serious breaches of the laws and customs of war, which included
counts for murder, persecution, wanton destruction of towns and villages,
deportation, forcible transfer and inhuman acts (he was also charged indi-
vidually with these pursuant to Article 7(1) aiding and abetting liability
and 7(3) command responsibility).'*’

In April 2011, Gotovina and Marka¢ were found guilty pursuant to
the joint criminal enterprise, whose common purpose was to permanently
remove the Serb civilian population from the Krajina region by ordering
unlawful artillery attacks and by failing to make a serious effort to prevent
or investigate crimes committed by his subordinates against Serb civilians.
The joint-criminal-enterprise liability was in reference to crimes against
humanity (persecution, deportation, murder, and inhumane acts) and war
crimes (plunder of public and private property, wanton destruction, mur-
der, and cruel treatment). (Ivan Cermak, was acquitted of all counts.) Giv-
en the liability of Gotovina and Marka¢ pursuant to the joint criminal en-
terprise, the Trial Chamber found it was not necessary to make findings
on the other modes of liability alleged in the Indictment. Gotovina was
sentenced to 24 years and Marka¢ to 18.'

Gotovina and Markac¢ appealed their convictions. On 16 November
2012, an ICTY Appeals Chamber, Judge Theodor Meron presiding, via a
divided 3:2 panel, quashed the convictions and dismissed the proceedings
with prejudice. Judge Meron was joined by Judges Mehmet Giiney and
Patrick Robinson, whose majority opinion drew vehement dissents from
Judges Carmel Agius and Fausto Pocar.

[modernized and retrained] the command structure of the Croatian national army” and
helped launch Operation Storm; Thierry Tardy, “United Nations Protection Force (UN-
PROFOR-Croatia)”, in Joachim A. Koops, Norrie MacQueen, Thierry Tardy, and Paul D.
Williams (eds.), The Oxford Handbook of United Nations Peacekeeping Operations, Ox-
ford University Press, Oxford, 2015, p. 379, noting that “the Clinton administration openly
supported the Croatian regime, was fully aware of Tudjman’s intention to retake the Serb-
held territories, and in the end welcomed the military offensive [Operation Storm] as ‘an

293

opportunity to reach a negotiated settlement on a fair basis’”.
191 «Ante Gotovina”, Trial International, 4 May 2016 (available on its web site).
192 Waterfield, 2011, see above note 189.
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It was Meron who read out the majority’s judgment in the court-
room that day. He began by asserting that the Trial Chamber’s conclusion
of a joint criminal enterprise was premised on the unlawful artillery at-
tacks targeting civilians that resulted in their mass deportation from the
Krajina region. Per the majority, the Trial Chamber’s finding that the artil-
lery attacks were unlawful was based on the Trial Chamber’s finding a
200-metre range of error for the artillery projectiles fired. Based on this
range of error, the Trial Chamber found that all impact sites located more
than 200 metres from a target it deemed legitimate served as evidence of
an unlawful attack — regardless of site variations, such as wind speed and
air temperature. Also, the majority noted that this analysis did not account
for identifying potential “targets of opportunity”, such as moving police
or military vehicles.

The Appeals Chamber unanimously held the Trial Chamber erred in
deriving the “200 Metre Standard” — no evidence or specific reasoning
supported it. Given the failure of the 200 Metre Standard analysis (includ-
ing failure to account for potential “targets of opportunity” in one town
that was attacked), the majority held that no reasonable trial chamber
could conclude that the only reasonable interpretation of the overall evi-
dence on the record was the existence of the alleged joint criminal enter-
prise. This decision was made regardless of the other evidence concerning
the joint criminal enterprise, including shells landing significantly beyond
the 200-metre mark in many instances, meetings planning the attacks on
Krajina or failure to prevent or punish instances of murder, forcible trans-
fer or other inhuman acts against civilians.

Despite the Appeals Chamber having authority to do so, the majori-
ty refused to enter convictions on alternate modes of liability or to remand
the case for further consideration of liability sans the 200 Metre Standard.
Instead, given the failure of the 200 Metre Standard, it adopted a de novo
standard of review and found the totality of the evidence did not support
non-joint-criminal-enterprise forms of liability — aiding and abetting (Ar-
ticle 6(1)) or command responsibility (Article 6(3)) — notwithstanding the
Trial Chamber’s finding extreme-deviation shelling (that is, well beyond
200 metres) and permitted or non-punished person-to-person attacks by
the subordinates of Gotovina or Markac on civilians).

In a short separate opinion, Judge Meron wrote that the Appeals
Chamber should not enter convictions pursuant to alternate modes of lia-
bility as this would involve unfairness to the Appellants. Although
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Gotovina and Marka¢ were charged with other forms of liability, includ-
ing superior responsibility, Judge Meron emphasized that bringing in the
alternate modes of liability at this stage would be “different from [the
crimes] they defended against”.

Judges Agius and Pocar wrote blistering dissents. The former
stressed that, at “every turn”, the majority “rather than looking at the total-
ity of the evidence and findings”, took an “overly compartmentalised and
narrow view”. The 200 Metre Standard became “fatal to the whole Trial
Judgement” — an approach Judge Agius found to be “artificial and defec-
tive” and “flawed in numerous respects”. Undertaking the de novo review
was not justified as the 200 Metre Standard was not properly a legal
standard and the majority never identified what legal standard should ac-
tually be used. Also, the de novo review was conducted within just three
paragraphs — upending a 1300-page judgment that contains 200 pages of
analysis on the unlawfulness of the artillery attacks. In addition, if the
wayward shelling could be chalked up to inaccurate artillery pieces, how
could the majority put so much stock in the accuracy of “targets of oppor-
tunity” (that is, direct hits on Serb military vehicles).

Overall, a large amount of evidence outside the 200 Metre Standard
analysis provided compelling proof of unlawful attacks (and thus joint
criminal enterprise). For example, it was undisputed that over 900 artillery
projectiles fell on Knin in the course of one and half days in the absence
of any resistance from the town itself. Moreover, even if joint criminal
enterprise were not proven, the non-200 Metre Standard evidence (includ-
ing failure to prevent or punish person-to-person violence against civilians
and meetings to discuss the Operation Storm) established aiding and abet-
ting liability as well as superior responsibility. Judge Pocar shared the
misgivings of Judge Agius based on “the sheer volume of errors and mis-
constructions in the Majority’s reasoning and the fact that the Appeal
Judgment misrepresents the Trial Chamber’s analysis”. Judge Pocar de-
scribed the majority decision as both “contradicting any sense of justice”
and “grotesque”.

The Meron-Giiney-Robinson opinion was subject to withering criti-
cism outside of the ICTY as well. Guy Elcheroth and Stephen Reicher
have written that the judgment was “perceived as highly controversial in-

Publication Series No. 28 (2020) — page 120



3. On the Early Release of the ‘Rwandan Goebbels’: American Free Speech
Exceptionalism and the Ghost of the Nuremberg—Tokyo Commutations

ternationally and was criticised in unusually blunt terms”.'”* Noted Amer-
ican international criminal law expert Milena Sterio has excoriated the
decision for “its dubious legal reasoning and its apparent lack of consider-
ation for established legal precedent regarding appellate review”.'** In his
piece “The Gotovina Omnishambles”, eminent British international crim-
inal law scholar Marko Milanovic has called the judgment “a disaster at
almost every level”. In particular, he has noted:

[The] majority make a complete mess of the appellate stand-
ards for review [...]. The Trial Chamber is owed deference
with regards to its findings of fact, which are not to be dis-
turbed lightly on appeal, but only if no reasonable trier of
fact could have made the relevant finding on the strength of
the record [...]. While the majority endorses these standards
as they are set out in the ICTY’s long-established jurispru-
dence, it does not actually follow them [...]. From a unani-
mous Trial Chamber declaring that the highest ranks of the
Croatian leadership, including President Tudjman, formed a
joint criminal enterprise with the purpose of ethnically
cleansing Serbs from Croatia, to a divided, 3 to 2 decision by
the Appeals Chamber that no reasonable trier of fact could
have found that JCE [joint criminal enterprise] to exist on the
evidence heard by the Trial Chamber. Not only is this out-
come hard to rationally explain to non-specialists, it only
serves to harden the conflicting nationalist narratives in Cro-
atia and Serbia.'”’

3.4.1.2. The Perisi¢ Acquittal

Not long after Gotovina, Meron was generating controversy again when
he authored another Appeals Chamber decision departing from settled ad
hoc tribunal jurisprudence by narrowing liability and rejecting evidence
related to the overall circumstances and environment. Once again, the end
result was the shifting of guilt away from a commander — this time former
Serbian General Momcilo Peri$i¢, who served as Chief of the General
Staff of the Yugoslav Army between 1993 and 1998 — its highest-ranking

' Guy Elcheroth and Stephen Reicher, Identity, Violence and Power: Mobilising Hatred,

Demobilising Dissent, Palgrave MacMillan, London, 2017, p. 193.

Milena Sterio, “Balkan Injustice?”, IntLawGrris, 20 November 2012 (available on its web

site).

195 Marko Milanovic, “The Gotovina Omnishambles”, EJIL: Talk!, 18 November 2012 (avail-
able on its web site).
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officer. On 6 September 2011, an ICTY Trial Chamber convicted Perisi¢
of several counts of war crimes and crimes against humanity and sen-
tenced him to 27 years of imprisonment. Nonetheless, on 28 February
2013, Meron’s Appeals Chamber panel (by a vote of 4 to 1) reversed this
decision and acquitted Perisi¢ on all counts.

Perisi¢’s Trial Chamber conviction was primarily based on aiding
and abetting liability connected to his providing officers, troops, ammuni-
tion and logistical support to the Army of the Republika Srpska (‘VRS’),
which was responsible for committing, inter alia, the Srebrenica massa-
cres as well as the murderous four-year siege of Sarajevo (he was also
convicted on superior responsibility grounds linked to the Croatian Serb
shelling of Zagreb). The Trial Chamber found that provision of the per-
sonnel and materiel “had a substantial effect on the crimes” committed by
the Bosnian Serb forces. The defendant gave the assistance knowing that
Bosnian Serb forces were committing crimes against humanity and war
crimes.

The key ground for the Appeals Chamber quashing the aiding and
abetting convictions was on a point of law — in particular, the actus reus
for aiding and abetting. The 4:1 majority adopted the standard that this
conduct yields liability only if it was “specifically directed to the commis-
sion of crimes” (supposedly derived from the 1999 Appeals Judgment in
Prosecutor v. Tadi¢ — and cases that have since cited it)'*® rather than rep-
resenting “general assistance directed towards a war effort”.'’ In a Joint
Separate Opinion with Judge Agius, Judge Meron specified that “specific
direction” is part of the offense’s actus reus, not its mens rea. (The panel
also acquitted PeriSi¢ on superior responsibility grounds because he sup-
posedly lacked effective control over Croatian Serb forces — as with
Gotovina, the Chamber alluded to problems with the Trial Chamber’s use
of the testimony of two witnesses and used that as an excuse to review de
novo the entirety of the evidence with regard to effective control, that is,
without any deference to the Trial Chamber.)

With its new actus reus standard, the Appeals Chamber majority
then reviewed the evidence of aiding and abetting on the record. It ob-

19 ICTY, Prosecutor v. Momcilo Perisié, Appeals Chamber, Judgement, 28 February 2013,
IT-04-81, para. 17 (‘Perisi¢ Case Appeals Judgment’) (http://www.legal-tools.org/doc/
f006ba/).

7 Ibid., para. 20.
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served that Peri$i¢’s assistance to the VRS was geographically remote
from the relevant crimes of the principal perpetrators. The panel then
ruled that, in light of the general nature of the aid provided and the de-
fendant’s lack of proximity to the principal crimes themselves, it could
not be proven beyond a reasonable doubt that the assistance provided by
Perisi¢ was specifically directed to the commission of crimes by the VRS
in Sarajevo and Srebrenica.

In a partially dissenting opinion, Judge LIU Daqun explained why
the majority’s adoption of the “specific direction” requirement was at
odds with the existing jurisprudence:

While I recognize that the specific direction requirement has
been mentioned in the relevant jurisprudence, I note that it
has not been applied consistently. Indeed, the cases cited by
the Majority as evidence of an established specific direction
requirement merely make mention of “acts directed at specif-
ic crimes” as an element of the actus reus of aiding and abet-
ting liability. In the majority of these cases the Appeals
Chamber simply restates language from the 7adi¢ Appeal
Judgement without expressly applying the specific direction
requirement to the facts of the case before it. Moreover, the
jurisprudence of the Tribunal demonstrates that aiding and
abetting liability may be established without requiring that
the acts of the accused were specifically directed to a crime.
In these circumstances, I am not persuaded that specific di-
rection is an essential element of the actus reus of aiding and
abetting liability or that it is necessary to explicitly consider
specific direction in cases where the aider and abettor is re-
mote from the relevant crimes. Given that specific direction
has not been applied in past cases with any rigor, to insist on
such a requirement now effectively raises the threshold for
aiding and abetting liability. This shift risks undermining the
very purpose of aiding and abetting liability by allowing
those responsible for knowingly facilitating the most griev-
ous crime to evade responsibility for their acts. 198

In his dissent, described as “strident”,'” Judge LIU stressed that
there was “extensive evidence” that Peri§i¢ was aware of the VRS’s pro-

1% Perigi¢ Case Appeals Judgment, Partially Dissenting Opinion of Judge Liu Daqun, paras.
2-3, see above note 196.

199 Steven Freeland, “Judicial Decision-Making in International Criminal Courts: ‘Effective”
Justice?’”, in Griffith Journal of Law and Human Dignity, 2015, vol. 3, no. 1, p. 61.
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pensity to commit criminal acts”.?*’ He added that “Perigi¢’s acts, which
facilitated the large-scale crimes of the VRS through the provision of con-
siderable and comprehensive aid, constitute a prime example of conduct
to which aiding and abetting liability should attach”.?®' In fact, he con-
cluded that “even assuming specific direction were a required element”,
he was “not convinced that an acquittal would be justified given the mag-
nitude, critical importance, and continued nature of the assistance PeriSic¢
provided to the VRS”.2%

As with Gotovina, the Perisi¢ Appeals decision was slammed by
experts. Canadian international criminal law scholar James Stewart, in his
commentary “The ICTY Loses Its Way on Complicity”, declaimed that
Perisi¢ could “leave a black mark on [the ICTY’s] important contribution
to international criminal law, and erect an unjustifiable impediment to the
accountability of those who assist atrocities”.?” Marko Milanovic fol-
lowed up his Gotovina harangue by calling Perisi¢ an “unfortunate” deci-
sion that is “profoundly unsatisfactory”.?** In his words: “This essentially
boils down to the conclusion that it will be practically impossible to con-
vict under aiding and abetting any political or military leader external to a
conflict who is assisting one of the parties even while knowing that they
are engaging in mass atrocities”.””> Chuck Sudetic, a former ICTY analyst,
went even further. He observed that on the basis of the standard set by the
Perisi¢ acquittal, “arguably, if Hitler were being judged for crimes arising
out of the Holocaust on the basis of the aiding and abetting standard now
being applied by the ICTY, he might well have gotten off [...]. This is not

blind justice. This is blindness”.?*

Not surprisingly, Perisi¢ has been roundly rejected by other interna-
tional courts. First, the Appeals Chamber of the Special Court for Sierra

200 Perigi¢ Case Appeals Judgment, Partially Dissenting Opinion of Judge Liu Daqun, para. 8,

see above note 196.

2 1bid., para. 9.

% Ibid.

23 James G. Stewart, “The ICTY Loses Its Way on Complicity — Part 17, Opinio Juris, 3 April
2013 (available on its web site).

294 Marko Milanovic, “The Limits of Aiding and Abetting Liability: The ICTY Appeals
Chamber Acquits Mom¢ilo Perisi¢”, EJIL: Talk!, 11 March 2013 (available on its web site).

% Ibid.

26 «Two Puzzling Judgments in The Hague: The International Criminal Tribunal for the For-

mer Yugoslavia Lost Credibility”, The Economist, 1 June 2013 (available on its web site).
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Leone refused to adopt it in Prosecutor v. Taylor, expressing that it was
“not persuaded by the Perisi¢ Appeals Chamber’s analysis [...]”.*" Then,
the ICTY itself [through an Appeals panel on which Meron did not sit]
spurned the 2013 decision “in unusually strong language”.?*® In Prosecu-
tor v. Sainovi¢ (2014), the majority “unequivocally reject[ed] the ap-
proach adopted in [Perisi¢] as it is in direct and material conflict with the
prevailing jurisprudence [...] and with customary international law”.*’

3.4.2. Judge Meron and the WikiLeaks Controversy: Allegations of

Being a US “Stooge”

After Gotovina and Perisi¢, the Economist proclaimed that the credibility
of the ICTY was “in shreds and few understand the reasoning behind re-
cent judgments”.?'’ The New York Times reported that the acquittals “pro-
voked a storm of complaints from international lawyers, human rights
groups and other judges at the court, who claimed in private that the rul-
ings had abruptly rewritten legal standards that had been applied in earlier
cases”.?!! William Schabas pointed out:

A decade ago, there was a very strong humanitarian message

coming out of the tribunal, very concerned with the protec-

tion of civilians. It was not concerned with the prerogatives

of the military and the police. This message has now been

weakened, there is less protection for civilians and human

rights.212

If this censure of Gotovina and Perisi¢ seemed indirectly aimed at

Meron, one of his ICTY colleagues would launch a bombshell line of at-
tack that singled out the octogenarian jurist directly and unequivocally
impugned his integrity. Several months after the Gofovina and Perisi¢
Appeals Chamber decisions, then-ICTY Danish Judge Frederik Harhoff
confidentially sent a letter to certain individuals explaining that the

27 Special Court for Sierra Leone, Prosecutor v. Taylor, Appeals Chamber, Judgment, 26

September 2013, SCSL-03-01, para. 478 (http://www.legal-tools.org/doc/3e7be5/).
208 Freeland, 2015, p. 61, see above note 199.

29 ICTY, Prosecutor v. Sainovié, Appeals Chamber, Judgment, 23 January 2014, IT-05-87,
para. 1650 (http://www.legal-tools.org/doc/81ac8c/).

The Economist, 1 June 2013, see above note 206.

Marlise Simons, “Judge at War Crimes Tribunal Faults Acquittals of Serb and Croat Com-
manders”, The New York Times, 14 June 2013.

22 1pid.
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Gotovina and Perisi¢ acquittals (along with certain other acquittals)?"

were the result of political pressure on Judge Meron exercised by the US
and Israel (the letter was exposed by the Danish tabloid publication
BT).*"* In turn, per Judge Harhoff, Meron influenced his fellow judges to
increase the threshold of complicity so as to make convictions more diffi-
cult.

In the words of Judge Harhoff: “[Reports] of the same American
presiding judge’s tenacious pressure on his colleagues in the Gotovina-
Perisic case makes you think he was determined to achieve an acquittal —
and especially that he was lucky enough to convince the elderly Turkish
judge to change his mind at the last minute”.?'> The “ageing Turkish
judge”, Harhoff referred to was then-77-year-old Mehmet Giiney.*'® In his
missive, Judge Harhoff also complained that, during the same time period,
Judge Michele Picard of France was given only four days to write her dis-
sent against the majority decision to acquit Serbian secret police defend-
ants Jovica Stanisi¢ and Franko Simatovié.?!” The New York Times report-
ed that Judge Picard was “very taken aback by the acquittal and deeply
upset about the fast way it had to be handled”.*'® The letter generated a
firestorm of controversy and Judge Harhoff was ultimately removed from
the ICTY bench.

Was there any validity to these allegations? In the ensuing contro-
versy over Harhoff’s accusations against Meron, a WikiLeaks cable dated
27 July 2003 was unearthed. The cable relates a discussion between Judge
Meron, then President of the ICTY, and an unnamed American ambassa-
dor — international criminal law expert Kevin Jon Heller intuits it was the

23 1p particular, Harhoff referenced ICTY, Prosecutor v. Stanisi¢ and Simatovié, Trial Cham-
ber, Judgment, 30 May 2013, 1T-03-69 (‘Stani8i¢ Trial Chamber Judgment’) (http://
www.legal-tools.org/doc/066¢67/), involving the acquittal of Serbian State Security Ser-
vice officials against whom allegedly deficient joint-criminal-enterprise common purpose
evidence was proffered. For a detailed statement by Harhoff, see Frederik Harhoff, “Mys-
tery Lane: A Note on Independence and Impartiality in International Criminal Trials”,
FICHL Policy Brief Series No. 47 (2016), Torkel Opsahl Academic EPublisher, Brussels,
2016 (http://www.toaep.org/pbs-pdf/47-harhoff).

214 Simon Andersen, “Murderers Are Being Allowed to Go Free”, BT, 13 June 2013 (available
on its web site).

25 Frederik Harhoff, “Email to 56 contacts”, 6 June 2013.
26 Andersen, 2013, see above note 214.

217 Stanigié Trial Chamber Judgment, see above note 213.

218 Simmons, 2013, see above note 211.
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US Ambassador to the United Nations.*'” The Meron—Ambassador con-
versation centred on then-ICTY Prosecutor Carla del Ponte. The cable
summary shows Judge Meron colluding with the US Ambassador to cause
UN action that would affect Tribunal case selection and strategy — re-
placement of the ICTY and ICTR Prosecutor:

President Theodor Meron of the International Criminal Tri-
bunal for the former Yugoslavia (ICTY) met with the Am-
bassador on July 16 to convey his serious concerns about the
performance of Chief Prosecutor Carla Del Ponte and the
risk the renewal of her tenure would pose to the completion
strategy. Meron urged the USG to oppose renewal and ex-
pressed reservations about a one year extension of her man-
date. Meron further advised that the UN secretariat had con-
tacted his chief of staff on July 15 to “float” the idea that no
action be taken by the Security Council in September and
that Del Ponte term simply be allowed to lapse. Under such
an approach, which Meron found promising, the Deputy
Prosecutors of the ICTY and ICTR would serve as “acting”
prosecutors of their respective offices until replacements
were named.**

Shockingly, Meron then provided more direct evidence of seeming
collusion with the US government regarding prosecutorial selection, strat-
egy and resource allocation:

On penal policy, Meron noted that the OTP brings prosecu-
tions that are too broad in scope which result in unnecessari-
ly lengthy and resource consuming trials. Instead of focusing
on a few significant charges that are supported by strong ev-
idence, the OTP brings indictments with too many charges of
which many are ultimately not readily provable. He added
that the presiding judge of a trial chamber had complained to
him this week that in a small case with a mid-level defendant,
the OTP had informed the chamber that it planned to present
80 to 90 witnesses. This request prompted the defense to re-
quest a similar number of witnesses, guaranteeing a long and

219 Kevin Jon Heller, “The Real Judge Meron Scandal at the ICTY”, on Opinio Juris, 17 June
2013 (available on its web site). For a more detailed discussion on the relevant WikiLeaks
cables, see “Julija Bogoeva, “International Judges and Government Interests: The Case of
President Meron”, FICHL Policy Brief Series No. 48 (2016), Torkel Opsahl Academic
EPublisher, Brussels, 2016 (http://www.toaep.org/pbs-pdf/48-bogoeva).

220 Kevin Jon Heller, see above note 219.
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complex trial. “This is no way to run a court”, Meron ob-
served.

Meron expressed to the Ambassador his support for the
splitting of the prosecutorial functions noting that the ICTR
deserves a “first class prosecutor”. He also noted that con-
cerns about divergent penal policies arising from such a split
were unwarranted because the appeals chamber would con-
tinue to preside over both tribunals, thereby ensuring a con-
sistency in approach and jurisprudence.

Kevin Heller describes Meron’s statements in the cable as “truly
shocking”. He noted that “it is completely unacceptable for a judge to en-
courage a state to not re-appoint the Prosecutor of his tribunal because he
disagrees with the way she has exercised her prosecutorial discretion or

because he doesn’t believe she is a “first class prosecutor’”.**

Article 16(2) of the ICTY Statute provides that “[t]he Prosecutor
shall act independently as a separate organ of the International Tribu-
nal”.?? In light of this, Kevin Heller complains that, “Judge Meron’s se-
cret meeting with the US Ambassador was inconsistent with any of the
OTP’s independence. Indeed, it was a frontal assault on it”.?** The New
York Times reported that a “mini-rebellion” was “brewing against Judge
Meron” from the other ICTY judges.** Heller concludes that “given
Judge Meron’s evident willingness to undermine the Prosecutor over dis-
agreements concerning matters committed solely to the Prosecutor’s dis-

cretion, it’s hard not to take the side of the rebels”.?*®

In an article titled “Did a supporter of International Criminal Law
Turn into a Stooge of the US?”, journalist Martin Burcharth suggests the
cables corroborate Harhoff’s allegations against Meron and support his
“hypothesis”.**’ Burcharth reports that colleagues at the Tribunal believe
that Meron “takes instructions from the US government”. Burcharth de-

2! Ibid.

2 Ibid.

22 Updated Statute of the International Criminal Tribunal for the former Yugoslavia, 7 July
2009, Article 16(2) (http://www.legal-tools.org/doc/b4f63b/).

224 Heller, 2013, see above note 219.

225 Simmons, 2013, see above note 211.

226 Heller, 2013, see above note 219.

227 Martin Burcharth, “Did a Supporter of International Criminal Law Turn into a Stooge of
the US?”, on Information, 18 June 2013, (available on its web site).
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scribes Meron as “coordinating his views on the court’s work with the US
government”. **® In another US intra-governmental cable described in
Burcharth’s article, Meron is described as “the Tribunal’s preeminent sup-

porter of United States government efforts”.**

The journalist adds: “It is apparent that the President of the Tribunal
[Meron] had remarkably close ties to the US government. This despite the
fact that UN employees are expected to act independently of their national
government”.”*° The piece concludes with a former legal adviser to the
Tribunal stating: “The perception among my colleagues is that Meron
takes instructions from the US government and that this reigning in of the
legal standards — as we have seen with the acquittals — would have impli-
cations for the US [...] and WikiLeaks does not help him”.*"

3.4.3. The US Nominates Judge Meron to the MICT and He Grants
Nahimana Early Release

3.4.3.1. The US Puts Meron on the MICT

On 22 December 2010, pursuant to an initiative of the United States, the
Security Council created the MICT via resolution 1066.%* Its purpose was
to continue the “jurisdiction, rights and obligations and essential func-
tions” of the ICTR and the ICTY.?** The ICTR branch took over that tri-
bunal’s functions on 1 July 2012 and is based in Arusha (the ICTY branch
did the same on 1 July 2013).>** The MICT has three separate organs — a
judiciary, a prosecutor and a registrar.”*> Each is headed by a person ap-
pointed to renewable four-year terms.?*® The MICT has a roster of 25

28 1pid.
2 Ibid.
20 1pid.,

B! Ibid. Prominent civil society leaders have also expressed serious concern, see, for example,

Gunnar M. Ekelgve-Slydal, “ICTY Shifts Have Made Its Credibility Quake”, FICHL Poli-
cy Brief Series No. 49 (2016), Torkel Opsahl Academic EPublisher, Brussels, 2016
(http://www.toaep.org/pbs-pdf/49-slydal).

22 Resolution 1966, 22 December 2010, UN Doc. S/RES/1966 (2010) (‘SC Resolution 1966)
(http://www.legal-tools.org/doc/30782d/). The Statute of the MICT is attached to SC Reso-
lution 1966 (‘MICT Statute’).

3 Ibid.

234 Chandra Lekha Sriram, Olga Martin-Ortega, Johanna Herman, War, Conflict and Human
Rights: Theory and Practice, Routledge, London, 2014, p. 178.

235 SC Resolution 1966, Articles 815, see above note 232.

> Ibid., Articles 10, 14, 15.
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judges (used when needed) and one permanent judge who serves as its
President. The judges are nominated by their countries of origin. The
United States nominated Meron. In turn, the UN Secretary General, after
consulting the President of the Security Council and the judges of the
Mechanism, selected the then-81-year-old Meron as the MICT’s first pres-
ident in March 2012. In 2016, his term was renewed. Thus, as of the Na-
himana early release decision, Judge Meron had been the only person to
have served in the role of MICT “President” .

3.4.3.2. The Decision on Nahimana’s Application for Early Release

Part of the MICT’s responsibilities include supervising enforcement of
sentences handed down by the ICTR and the ICTY. In particular, per Arti-
cle 26 of the MICT Statute, the Mechanism’s President has jurisdiction to
supervise the enforcement of sentences and decide on requests for pardon
or commutation of sentences.”’ Per that provision, “[t]here shall only be
pardon or commutation of sentence if the President of the Mechanism so
decid%s8 on the basis of the interests of justice and the general principles of
law”.

On 15 February 2016, ICTR prisoner Ferdinand Nahimana filed an
application for early release under Article 26 of the MICT Statute.”** On
29 August 2016, pursuant to paragraphs 3, 4, and 5 of the MICT Practice
Direction on the Procedure for the Determination of Applications for Par-
don, Commutation of Sentence, and Early Release of Persons Convicted
by the ICTR, ICTY or the Mechanism (‘Practice Direction’), the follow-
ing information was collected and conveyed via a memorandum from the
Registry to Judge Meron: (1) a 13 July 2016 letter from the Mali Ministry
of Justice and Human Rights; (2) an 11 April 2016 letter from the former
Warden of Koulikoro Prison where Nahimana was incarcerated (transmit-
ting (a) an 11 April 2016 report on the status of incarceration; (b) an 11
April 2016 psycho-social report; (c) a 28 December 2015 psychiatric ex-
amination report from Policlinique Pasteur); (3) a 3 August 2016 letter

37 MICT Statute, Article 26, see above note 232.
> Ibid.

29 MICT, Prosecutor v. Ferdinand Nahimana, President of the Mechanism, Public Redacted
Version of the 22 September 2016 Decision of the President on the Early Release of Ferdi-
nand Nahimana, 5 December 2016, MICT-13-37-ES.1, para. 1 (‘Nahimana Early Release
Decision’) (https://legal-tools.org/doc/115p1y).
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from Koulikoro Prison Warden Abdoulaye Fofana; and (4) a 25 August
2015 memorandum from the MICT Office of the Prosecutor.**’

This material was then transmitted to Nahimana on § September
2016 and he filed a response on 22 September 2016.%*! It was based on
these materials that Judge Meron analysed the merits of the application
for early release. It should be noted that his written decision is heavily
redacted and so there are transparency issues in terms of the process and
the analysis.

Be that is it may, Meron began his analysis with consideration of
the MICT Rules of Procedure and Evidence (‘RPE’). Rule 150 of the RPE
provides: “The President shall, upon such notice, determine, in consulta-
tion with any Judges of the sentencing Chamber who are Judges of the
Mechanism, whether pardon, commutation of sentence, or early release is
appropriate”.?*> Rule 151 declares:

In determining whether pardon, commutation of sentence, or
early release is appropriate, the President shall take into ac-
count, inter alia, the gravity of the crime or crimes for which
the prisoner was convicted, the treatment of similarly-
situated prisoners, the prisoner’s demonstration of rehabilita-
tion, as well as any substantial cooperation of the prisoner
with the Prosecutor.”*

20 1bid., para. 5.
21 Ibid., para. 6.

2422 MICT, Rules of Procedure and Evidence, 26 September 2016, Rule 150 (emphasis added)
(‘MICT RPE’) (http://www.legal-tools.org/doc/cef176/).

2 Ibid, Rule 151. In addition, Meron referred to the Agreement between the United Nations
and the Government of the Republic of Mali on the Enforcement of Sentences Pronounced
by the International Criminal Tribunal for Rwanda or the International Residual Mecha-
nism for Criminal Tribunals, 13 May 2016, Article 3(2) (‘UN-Mali Enforcement Agree-
ment’) (https://legal-tools.org/doc/ulméwv), which provides that the conditions of impris-
onment shall be governed by the law of Mali Subject to the Supervision of the Mechanism.
Nahimana Early Release Decision, para. 10, see above note 239.

Article 8 of the UN-Mali Enforcement Agreement provides, inter alia, that following noti-
fication of eligibility for early release under Malian law, the President shall determine
whether early release is appropriate on the basis of the interests of justice and the general
principles of law, and the Registrar shall transmit the decision of the President to Mali,
which shall execute the terms of the decision promptly. In this case, Meron observed, ac-
cording to the provisions of Mali, Law No. 01-003 of 27 February 2001 on the prison sys-
tem and supervised education, 27 February 2001, Article 35, which states that “detainees
who have provided sufficient proof of their improvement could be eligible for parole or
semi-custodial treatment”. Nahimana Early Release Decision, para. 11, see above note 239.
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The focal point of Meron’s decision was Rule 151. He began by ac-
knowledging that the crimes for which Nahimana had been convicted
were of a high gravity.”** He quoted the Media Case Trial Chamber’s
words that the “power of the media to create and destroy fundamental
human values comes with great responsibility” and that those “who con-
trol such media are accountable for its consequences”.** Meron also cited
that portion of the Trial Judgment finding that RTLM promoted contempt
for the Tutsi population and explicitly called for its extermination, which
led to mass killings of Tutsis.**® He then acknowledged the Trial Cham-
ber’s conclusion that if the downing of President Habyarimana’s plane on
6 April 1994 was the “trigger” for the killings that followed, that RTLM
was “the bullet in the gun” and that the killings resulted in part from its
effectively disseminated messages”.>*’ This, in turn, provided “conclusive
evidence” of genocidal intent.***

Meron then focused on Nahimana’s role in founding, shaping and
running RTLM. He pointed out that Nahimana was the “mastermind” of
RTLM, who, during the Rwandan Genocide, expressed his satisfaction
that RTLM had been “instrumental in awakening the Hutu population and
“halting” the “Tutsi ethnic group” when mass killing had been going on
for nearly a month. ** Nahimana’s writings referred to the “Tutsi
league” — a “veiled reference to the Tutsi population as a whole”, which
he vilified as the enemy of Rwanda.?* Thus, he set in motion the commu-
nications weaponry that fought the war of media, words, newspapers and

Meron noted in his decision that the Malian authorities “state that Nahimana “meets the
conditions set out in Malian legislation for parole or semi-custodial treatment”. /bid. Mer-
on noted, however, that that even if Nahimana were eligible for early release under Mali’s
domestic law, “early release of persons convicted by the ICTR falls exclusively with in the
discretion of the President pursuant to Article 26 of the Statute and Rules 150 and 151 of
the Rules”. Ibid., para. 12.

Nahimana Early Release Decision, para. 14, see above note 239.

Ibid., quoting Nahimana Case Trial Judgment, para. 945, see above note 12.

Nahimana Early Release Decision, para. 14, see above note 239, quoting Nahimana Case
Trial Judgment, para. 949, see above note 12.

Nahimana Early Release Decision, para. 14, see above note 239, quoting Nahimana Case
Trial Judgment, para. 953, see above note 12.

Nahimana Early Release Decision, para. 14, see above note 239, quoting Nahimana Case
Trial Judgment, para. 965, see above note 12.

Nahimana Early Release Decision, para. 15, see above note 239, quoting Nahimana Case
Trial Judgment, para. 966, see above note 12.

>0 Ibid.
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radio stations, which he described during the genocide as a complement to
bullets.”'

Meron also highlighted Nahimana’s awareness of his criminal con-
duct during the genocide. He emphasized the Trial Chamber’s finding that
“Nahimana was ‘fully aware of the power of words’ and used ‘the radio —
the medium of communication with the widest reach — to disseminate ha-
tred and violence’”.?** Thus, the Trial Chamber concluded, and Meron
acknowledged, “without a firearm, machete or any physical weapon”, Na-
himana “caused the deaths of thousands of innocent civilians”.?** For this,
he bore superior responsibility as he failed to use his de facto power and
authority to prevent the “genocidal harm” caused by the broadcasts.*

Meron then considered the next Rule 151 factor — the need for equal
treatment of “similarly-situated” prisoners when deciding early release
applications. Here, Meron’s analysis was terse and superficial: “In this
respect, I recall that ICTR convicts like Nahimana, are considered ‘simi-
larly situated’ to all other prisoners under the Mechanism’s supervision
and that all convicts supervised by the Mechanism are to be considered
eligible for early release upon the completion of two-thirds of their sen-
tences, irrespective of the tribunal that convicted them”.

He backed this up with a footnote — number 30 — in which he cited
two other cases (one early release decision each from the ICTY and ICTR,
respectively). In both cases cited — Prosecutor v. Borovcanin (August
2016 decision) and Prosecutor v. Bisengimana (December 2012 deci-
sion) — the convicts were released after serving two-thirds of their sen-
tences. Interestingly, Ljubomir Borovcanin’s culpability arose out of a
relatively minor hierarchical or scope role linked to two incidents in Bos-
nia in July 1995 during which he was a deputy commander of a police
brigade. He was convicted of war crimes and crimes against humanity in
reference to: (1) aiding and abetting in the forcible transfer of civilians out
of Potocari; and (2) failing to punish his subordinates who took part in

B 1bid.

2 Nahimana Early Release Decision, para. 16, see above note 239, quoting Nahimana Case

Trial Judgment, para. 1099, see above note 12.
Nahimana Early Release Decision, para. 16, see above note 239, quoting Nahimana Case
Trial Judgment, para. 1102, see above note 12.

Nahimana Early Release Decision, para. 16, see above note 239, quoting Nahimana Case
Trial Judgment, para. 972, see above note 12.
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killing prisoners in front of a warehouse in Kravica.”> He was sentenced
to 17 years and did not appeal. > Significantly, Borov&anin was originally
on trial with Vujadin Popovi¢, Ljubisa Beara, and Drago Nikoli¢, who had
overall leadership roles related to the criminal transactions at issue.*>’ The
fact that the Trial Chamber sentenced Popovi¢ and Beara to life in prison,
and Nikoli¢ to 35 years,”® helps put Borov&anin’s subordinate role in per-
spective.

With respect to the other case cited by Meron to demonstrate that
Nahimana was similarly situated to other MICT convicts, Prosecutor v.
Bisengimana, the defendant was the mayor of a town called Gikoro in the
Kigali-Rural Prefecture of Rwanda.? In December 2005, he pled guilty
to aiding and abetting crimes against humanity (murder, extermination)
committed against Tutsis in his town between 13 and 15 April 1994.
Again, this was a relatively low-level player who co-operated with the
prosecution by pleading guilty.

Notably, Meron’s footnote 30 does not contain legal authority for
the proposition that “all convicts supervised by the Mechanism are to be
considered eligible for early release upon the completion of two-thirds of
their sentences, irrespective of the tribunal that convicted them”. He mere-
ly cites two cases, suggesting this has been the MICT’s practice (even
though the two convicts in those cases do not seem to be similarly situated,
as the previous paragraphs have suggested). Meron does note that a “con-
victed person having served two-thirds of his or her sentence shall be
merely eligible to apply for early release and not entitled to such release,
which may only be granted by the President as a matter of discretion, after

35 ICTY, “Ljubomir Borov¢anin Transferred to Denmark to Serve Sentence”, 11 November

2011 (available on ICTY’s web site); MICT, Prosecutor v. Borovcanin, President of the
Mechanism, Public Redacted Version of the 14 July 2016 Decision of the President on the
Early Release of Ljubomir Borov¢anin, 2 August 2016, MICT-15-85-ES.6, para. 3 (‘Bo-
rov¢anin Early Release Decision’) (https://legal-tools.org/doc/qw7qxb).

Borovc¢anin Early Release Decision, para. 3, see above note 255.
Bosnian Serb Srebrenica Convict Ljubomir Borov¢anin Freed”, Balkan Transitional Jus-
tice, 2 August 2016 (available on its web site).

28 Ibid.
259

256
257

MICT, Prosecutor v. Bisengimana, President of the Mechanism, Decision of the President
on Early Release of Paul Bisengimana and on Motion to File a Public Redacted Applica-
tion, 11 December 2012, MICT-12-07, para. 3 (‘Bisengimana Early Release Decision’)
(https://legal-tools.org/doc/urptdm).
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considering the totality of the circumstances in each case”.?* With this in
mind, after first confirming that, by Meron’s calculations, Nahimana
served two-thirds of his sentence on 27 March 2016, Meron went on to
consider: (1) demonstration of rehabilitation; (2) substantial co-operation;
and (3) “humanitarian concerns”.

Regarding demonstration of rehabilitation, Meron referred to the
reports from the Malian officials. The “Psycho-Social Report”, for exam-
ple, explained that “Nahimana is consistently ready to assist his fellow
inmates complete tasks required by the prison authorities and he lives “in
perfect harmony” with both the prison inmates and the prison administra-
tion”.*! Paragraph 24 is the longest in this section and contains similar
statements. Rather humorous among these is the suggestion that the book-
ish Nahimana would physically help to “restrain” his compatriots vis-a-vis
prison officials — which is noted as “quite an achievement among a group

of intellectuals”.?¢?

That a former history scholar and university administrator would be
polite behind bars is no great revelation. What is enlightening however,
comes in the paragraph that follows, which is an omission. The topic is
Nahimana’s acceptance of responsibility. The paragraph demonstrated he
has absolutely no contrition for his significant role in the Rwandan Geno-
cide. Meron could only say that Nahimana “has never ‘questioned or min-
imised the genocide’ or the ‘criminal nature of numerous broadcasts of the
RTLM’ during that time”.?** Yet, Meron had to aver, because Nahimana
put it in his own Application for Release that “he has disputed his own
responsibility for these crimes”.?®* This is in stark contrast to the other
two early decision releases cited by Meron — Borovcanin and Bisengima-
na. In the former, the Bosnian Serb deputy police commander did not ap-
peal his conviction or sentence and expressed that he had “no doubt what-
soever” that what he did “during the war was wrong”.?®* In the latter, the

260 Nahimana Early Release Decision, para. 19, see above note 239.

26 bid., para. 22.
22 Ibid., para. 24. A nerd helping physically “restrain” other nerds from armed prison guards
does not seem like much of a feat!

263 Ibid., para. 25.

264 1pid., para. 4.

265 Borov&anin Early Release Decision, paras. 2223, see above note 255.
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former mayor pled guilty, which the decision noted “constitutes coopera-

tion with the Prosecution”.?®

Thus, Meron had to acknowledge that Nahimana “has at no time
cooperated with [the Prosecution] in the course of his trial, appeal, or at
any point while serving his sentence”. So, despite no evidence of remorse
or co-operation, Meron can only wanly intone that “Nahimana’s lack of
cooperation with the Prosecution [...] is a neutral factor in determining

whether or not to grant him early release”.**’

With regard to “humanitarian concerns”, Meron noted Nahimana’s
Application submission that “his age and ill health are grounds for early
release”.**® No substantiation or details regarding the “ill health” was giv-
en (it should be pointed out, though, that the Decision is heavily redacted).
It is noted that, at the time the application was submitted, Nahimana was
in his mid-60s — not a very advanced age, where grave health problems
might be easily assumed. Consistent with this, Meron rejected the ill
health claim and was dubious of Nahimana’s claim that his age was a fac-
tor (the then-86-year-old Meron could presumably speak from personal
experience in that regard).*®’

Then, in a concluding paragraph, having checked off few of the
boxes he seemed to indicate were important, and acknowledging the grav-
ity of his crimes, Meron perfunctorily granted Nahimana’s Application in
one skeletal sentence: “While the crimes of which Nahimana was convict-
ed are very grave, the fact that Nahimana already completed two-thirds of
his sentence as of 27 March 2016, and the fact that he has demonstrated

some signs of rehabilitation weigh in favour of his early release”.?”

To this point, we have considered Meron’s analysis of Nahimana’s
Application for Early Release pursuant to Rule 155 of the MICT RPE.
However, recall that Meron was supposed to consider Rule 151 as well
(obligating the President to consult with other judges). Meron did so only
briefly in a footnote: “Other than myself, none of the Judges of the sen-
tencing Chamber are judges of the Mechanism. On that basis, no consulta-

2 Bisengimana Early Release Decision, para. 30, see above note 259.

Nahimana Early Release Decision, para. 30, see above note 239.
28 Ibid., paras. 32-33.

2 Ibid., para. 34.

0 1pid., paras. 35-37.
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tions with other Judges of the Mechanism pursuant to Rule 150 of the

Rules are required in determining his Application”.*"!

3.4.3.3. Reflections on the Early Release Decision

The decision on Nahimana’s Application for Early Release is a debacle on
many levels. Let us begin with the most glaring. Meron was a judge on
the merits for Nahimana’s appeal. In his dissent appended to the Appeals
Judgment, he rejected one of two bases for Nahimana’s culpability — hate
speech as crimes against humanity (persecution). Moreover, even as to the
one remaining count Meron would not have invalidated — incitement to
genocide — he stated in no uncertain terms that he felt Nahimana’s sen-
tence should have been reduced.

Was it appropriate for the same judge who felt Nahimana was pun-
ished too severely to make a unilateral decision on his early release? It is
painfully obvious that this must be answered in the negative! Meron had a
definite conflict of interest, could not make the determination neutrally on
his own, and doing so created an appearance of impropriety.

At the very least, if Meron were to be the sole decision-maker, he
should have convened a hearing with parties other than Mali prison offi-
cials allowed to weigh in (in Nahimana’s case, the Prosecution apparently
submitted a memorandum but Judge Meron essentially ignored it). Early
release decisions are commonly made on the basis of a public hearing
with submissions made by victims, witnesses and relevant law enforce-
ment officials.?”* It certainly would have been within the judge’s discre-
tion to have scheduled a hearing — the RPE or other relevant rules certain-
ly do not prohibit it (if anything, Rule 150 suggests a hearing could be the
appropriate mechanism for the President to obtain feedback).

Not only did Judge Meron not convene such a hearing, but he failed
to comply with the spirit, if not the letter, of the explicit instructions pro-
vided in RPE Rules 150 and 151. In this regard, his treatment of Rule 150
stands out. That provision, it should be recalled, mandates that the Presi-
dent consult “with any Judges of the sentencing Chamber who are Judges
of the Mechanism, whether pardon, commutation of sentence, or early

L Ibid., para. 8, footnote 15.

72 See, for example, United States Department of Justice, “Parole Hearings”, 11 September
2015 (available on its web site), where it was stated that “[hearings] rely greatly on the tes-
timony of victims, witnesses and law enforcement”.

Publication Series No. 28 (2020) — page 137



Power in International Criminal Justice

release is appropriate”.?”> Here, Judge Meron hung his hat on a technicali-
ty — it is true that no member of the sentencing bench was on the MICT
roster at the time in question (not a group of full-time paid judges but per-
sons on call who are paid only for work performed when assigned to
them). However, Judge Fausto Pocar, a member of the sentencing panel
who disagreed with Meron, was still a judge at the ICTY — as was Meron
himself. ?* It would have been quite feasible to solicit Judge Pocar’s
views given the close structural and personnel link between the ICTY and
the MICT.

A review of the Rule 151 analysis also reveals serious issues. The
evaluation begins auspiciously with consideration of the gravity of Na-
himana’s crimes. The gist of this section is that the RTLM founder was a
principal architect of the Rwandan Genocide and desired the impact “Ra-
dio Machete” had on fomenting and fuelling the massacres. However,
what follows can only be described as cognitive dissonance. In particular,
the “equal treatment of similarly-situated prisoners” exposition is a non-
sequitur and internally incoherent. How could Meron assert that a Bosnian
Serb police brigade deputy commander and a Kigali suburb mayor were
“similarly situated” vis-a-vis the Rwandan Genocide’s propaganda master?
The imbalance in criminal responsibility alone renders the comparison
ridiculous.

That disparity is exacerbated when one considers that these lower-
level players co-operated (through a guilty plea and non-appeal) and ex-
pressed contrition whereas Nahimana fought every step of the way and
continued to deflect blame for his actions until the day of his release.
What is worse, a bit of research by the MICT would have revealed that
Nahimana’s lack of repentance only intensified after he began serving his
sentence.

In a document he published on the Internet titled “Debate on the
Book of Jean Baptiste Nkuliyingoma”, Nahimana was vehement in deny-
ing any form of responsibility whatsoever in relation to his hate media
involvement both before and during the 1994 genocide.””” In the docu-

*7* MICT RPE, Rule 150, see above note 242.

2 ICTY, “The Judges” (available on its web site), indicating that Judge Fausto Pocar and
Judge Theodor Meron were on the ICTY bench at the relevant time.

5 Ferdinand Nahimana, “Débat Sur le Livre de Jean Baptiste Nkuliyingoma: Inkundura.
Amateka y’intambara ya ruhekura yakuyeho igitugu ikimika ikindi”, 9 February 2012
(available online).
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ment, he generally blamed all his problems, and those of Rwanda in gen-
eral, on the Rwandan Patriotic Front (‘RPF’) and its supposed spread of
propaganda in the previous twenty-plus years (referring, for example, to
the “propaganda, the rumor, and the false presentation of actual facts be-
tween 1990 and 1994 meant to demonize the opponents of the RPF and
hide the true nature of this movement”).?’® Among other serious points of
denial made by Nahimana in this document:

1.

He alleged that the text of the communiqué read on Radio Rwanda,
as reported in various histories of Rwanda, was a fabrication of
Jean-Pierre Chrétien — Nahimana’s thesis supervisor — in his 1995
book Les Médias du Génocide and that the communiqué was selec-
tively redacted and read out of context without his knowledge and
contrary to his wishes. In any event, he insisted, the overall message
of the communiqué was an appeal for nonviolence.*’’ (This asser-
tion is contrary to trial testimony as well as the histories of experts
beyond reproach, such as Alison Des Forges in her book Leave
None to Tell the Story: “In March 1992, Radio Rwanda warned that
Hutu leaders in Bugesera were going to be murdered by Tutsi, false

information meant to spur the Hutu massacres of Tutsi”.*’®)

Similarly, Nahimana claimed he was not responsible for the reading
of the communiqué and was sacked from ORINFOR by backchan-
nel manoeuvrings of the RPF — not because of indignation through-
out Rwandan society and the international community, which pres-
sured the government to remove Nahimana from the ORINFOR
post.”” He also asserted he was offered the consular post in Germa-
ny but turned it down to return to the University.*** (Award-winning
National Public Radio journalist and author Dina Temple-Raston,
who wrote a book on the Media Trial, reported in her book that
“Ferdinand Nahimana handed journalists a communiqué [warning
of] a rash of assassinations [airing] the contents of the [false] com-
muniqué without making a single attempt to corroborate it”.?*' Ac-

78 Ibid., p. 6.
27 Ibid., pp. 13-14.
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Des Forges, 1999, p. 79, see above note 17.
Nahimana, 2012, pp. 1418, see above note 275.

20 Ibid., pp. 15-16.
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Temple-Raston, 2005, p. 27, see above note 9.
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cording to Allison Des Forges: “He gave up teaching to take charge
of government propaganda at ORINFOR. After being forced from
this position, Nahimana was supposed to become the Rwandan am-
bassador in Bonn, but the German government refused to accept
him. He tried to go back to the university, but his colleagues there

also protested against his return”.?*?)

It is a lie that Kangura and its Editor-in-Chief, Hassan Ngeze, were
the mouthpiece of Hutu extremism — in fact, they were a front for
the RPF to disseminate anti-Tutsi rhetoric so extreme that it would
discredit the Habyarimana government and Hutus in general.”® Na-
himana also wrote that Ngeze was being financed by the American
government, which gave him money to cover the genocide (and dis-
tribute images of the massacres to American news outlets).”** (The-
se allegations are so beyond the realm of credibility, and contrary to
the evidence developed at trial, that providing a credible journalistic
response is not necessary.)

He took part in RTLM’s pre-6 April 1994 management, but the ra-
dio station did not espouse a radical Hutu hard-line anti-Tutsi mes-
sage — it was only after 6 April 1994 that the message turned geno-
cidal. Nevertheless, he had no control at that point.”®> (He ignored
the specific examples of RTLM’s pre-6 April 1994 incitement — ex-
plicitly brought to his attention through communications with the
Ministry of Information (whose existence he has acknowledged)
and made no reference to his position in the genocidal rump gov-
ernment, his discussions with Dahinden, or his successful instruc-
tions to RTLM, given at the behest of the French ambassador, to re-
frain from attacking Dallaire over the air waves.)

Moreover, Nahimana made wild claims of exoneration — suggesting

that the Appeals Chamber Judgment fully acquitted him:

When he [Nkuliyingoma] speaks about RTLM, he clearly
opines that he and its shareholders had the intention and had
made the decision to use RTLM as a tool of incitement to
commit crimes of extermination and genocide. This accusa-
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Des Forges, 1999, p. 85, see above note 17.
Nahimana, 2012, pp. 11-12, see above note 275.

1bid., p. 12. Nahimana noted that Ngeze testified to this effect before the ICTR and has
maintained this claim ever since.

Ibid., pp. 21-25.
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tion does not stand up to scrutiny and cannot go unchal-
lenged. If certain debates and analyses disseminated on
RTLM’s air waves before 6 April 1994 did not correspond to
the views or beliefs or certain persons or groups of persons,
especially due to their tone or orientation, which was some-
times provocative, indeed denigrating, I do not deny that.
But that cannot constitute grounds for accusing the RTLM
shareholders to have been motivated by the desire to commit
genocide at the time RLTM was founded. The judges of the
ICTR Appeals Chamber were of this opinion. After examin-
ing the legal documents, the list of the RTLM corporation’s
shareholders, my role within this corporation and the broad-
casts of this radio station, they overturned the Trial Cham-
ber’s guilty verdicts against me as a principle for the “crimes
of genocide, direct and public incitement to commit genocide,
conspiracy to commit genocide, and extermination and per-

. . ; . 5 286
secution as crimes against humanity”.

Two sentences later, he referred to his “acquittal” in blanket terms.
Of course, Nahimana failed to add that he was convicted of incitement to
genocide and crimes against humanity (persecution) on grounds of supe-
rior responsibility. Nor did he mention that he likely would have been
convicted of the other crimes if those had been charged under a theory of
superior responsibility (and not merely pursuant to Article 6(1)).

This tract is littered with denials and blame deflection. Nahimana
stated that those who believe RTLM was part of the plan of genocide of
the Hutu extremists are hurling “unfounded accusations” and have “mani-
festly twisted the truth”.?” He even went so far as to attribute his criminal
convictions to a frame-up by Reporters without Borders media expert
Hervé Deguine, who brought RTLM’s incendiary broadcasts to the
world’s attention during the genocide. In Nahimana’s own words:

In fact, the names “Radio Hate” and “Radio Tele-Death”
(RTLM)” are the invention of the association Reporters Sans
Frontiéres (RSF) (Reporters without Borders). RSF coined
these names and publicized them after July 1994 and found
support for them from certain Rwandan journalists who were
looking for work, money and name-recognition as well as

2 bid., pp. 1819 (empbhasis in the original; author’s translation).

37 Ibid., p. 19, referring to “accusations si infondées” and saying that anyone who believes
this have “manifestement tordu la verité” (author’s translation).
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through Jean Baptiste Nkuliyingoma, the Minister of Infor-

mation of the RPF’s first government during this month of

July 1994. Hervé Deguine of RSF coordinated this propa-

ganda campaign. He received money from RSF to put to-

gether a collection of commissioned fabrications and publish

them under the title Rwanda: The Media of Genocide. He

personally organized the witch-hunt and verbal and written

attacks against me; he caused me to be arrested; he caused

me to be convicted.**®

Nahimana’s blatant rejection of his own responsibility in this po-

lemic has been picked up elsewhere. Also readily available on the Internet,
Jean-Baptiste Nkuliyingoma has written that Nahimana’s piece adopts “a
clearly visible strategy to exculpate himself of all the crimes for which he
was found guilty by the ICTR, both at the Trial Chamber and Appeals
Chamber levels”.?* Despite being easily accessible on the Internet, Judge
Meron’s’ Early Release Decision made no reference to this egregious dis-
play of denial.

To make matters worse, Meron implicitly gave the lie to Nahima-
na’s claims of ill health. Thus, having acknowledged his tremendous re-
sponsibility as a chief architect of the Rwandan Genocide, and noted that
early release is merely an eligibility privilege, not a guarantee, Meron
merely parroted the words of Malian prison officials regarding docile
prison conduct. He essentially ignored a memorandum from the Prosecu-
tor, acknowledged lack of co-operation and equated Nahimana with low-
level convicts who have co-operated and acknowledged guilt. Despite
Nahimana showing absolutely zero remorse and seemingly having fabri-
cated claims of ill-health, Meron nakedly asserted that based on Nahima-
na’s having arrived at the two-thirds mark of his sentence and having
demonstrated “some signs of rehabilitation” (although what those signs
are was never made clear), early release was to be granted. So much for
the eligibility license and not the guarantee.

What is the legal support for eligibility for early release at the two-
thirds mark in the first place? As it turns out, there is no statutory support

28 Ibid., p. 23 (author’s translation).

2% Jean-Baptiste Nkuliyingoma, “Livre Inkundura: Ferdinand Nahimana Peut-I1 Etre Juge Et
Partie?” (The Book Inkundura: Can Ferdinand Nahimana Be Both Judge and Jury?), La
Tribune Franco-Rwandaise, 19 February 2012 (available on its web site) (author’s transla-
tion).
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for it.*** It was simply a practice adopted by the judges at the ad hoc tri-
bunals. However, the ICTR had a different practice from the ICTY. The
latter’s custom was to release prisoners after they served two-thirds of
their sentences; in contrast, the ICTR used a three-quarters standard.””!
The greater severity of the crimes before the ICTR, which arose within
the context of a widespread and systematic genocidal campaign, account-
ed for the policy divergence between the two tribunals.”

Moreover, as explained by Jonathan Choi, the early release policy is
counter to the intentions of the ad hoc tribunal framers because it confuses
parole with commutation:

The ICTY seems to have implemented early release policies
that are significantly more generous than its framers intended.
It has adopted something like a presumption that prisoners
need only serve two thirds of their sentences, apparently out
of confusion between commutation and parole [...]. Howev-
er, it is important to note at this point that the Statute only
contemplates the convicted person’s eligibility for pardon or
commutation of sentence, not for parole. This is a crucial
distinction because, as we will see, domestic actors grant
commutation much less often than they do parole. The plain
language of the Statutes suggests that their framers intended
early release to be similarly rare.*”

Thus, the early release policy is problematic in the first place.
Nonetheless, it is exacerbated at the ICTY, where a two-thirds standard
was applied. How is it, then, that the two-thirds standard was transposed
to ICTR convicts at the MICT? The answer is simple: Judge Theodor
Meron. In the 2012 Besingimana early release decision, as President of
the MICT, he simply made a unilateral decision to apply the two-thirds
rule to Rwandan genocidaires.?** In his words: “While I acknowledge that
adoption of the two-thirds eligibility threshold might constitute a benefit
not previously recognised for persons convicted by the ICTR, I do not

20 Jonathan H. Choi, “Early Release in International Criminal Law”, in Yale Law Journal,

2014, vol. 123, no. 6, pp. 1792-1793.
1 Ibid., p. 1793.
2 Ibid.

23 Ibid., pp. 1793—1794 (emphasis added).
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Bisengimana Early Release Decision, paras. 2021, see above note 259.
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consider that this can justify discriminating between the different groups

of convicted persons falling under the jurisdiction of the Mechanism”.**>

3.5. The Ghost of the Nuremberg-Tokyo Commutations

So, what we have at the MICT, in effect, is a sole American making what
amounts to commutation decisions about convicted war criminals. In the
Nahimana case, that same American was involved at the merits phase and,
based on a zealous American free speech policy preference, openly ex-
pressed disdain for a portion of the liability finding. Thus, in the case of
Nahimana, to a certain extent, American policy seemed to be triumphing
over the interests of international criminal justice.

3.5.1. The Nuremberg Commutations

And this caused me to reflect on an analogous situation from the middle
of the last century. At Nuremberg, after the International Military Tribu-
nal’s trial of the major Nazi war criminals, the Americans prosecuted a
vast array of Nazi leaders in their zone pursuant to Allied Control Council
Law Number 10. From 1946 through 1949, 12 separate cases were tried
and are now known as the “Subsequent Nuremberg Trials”. The cases
were separated thematically, or by defendant, as follows:

e Doctors’ Trial (Nazi physicians of the euthanasia or medical exper-

imentation programs);

e  Milch Trial (Field Marshal Erhard Milch of the Luftwaffe);

e  Judges’ Trial (Nazi jurists and lawyers);

e Pohl Trial (Oswald Pohl and other SS officers);

e  Flick Trial (Friedrich Flick and directors of his companies);

e IG-Farben Trial (directors of IG Farben, maker of Zyklon B used in
the gas chambers);

e Hostages Trial (German generals of the Balkan and Norwegian
campaigns);
e RuSHA Trial (SS “racial cleansing” and “resettlement” officials);

e Einsatzgruppen Trial (officers of Einsatzgruppen — SS mobile
death squads);

25 1pid., para. 21.
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e Kirupp Trial (Krupp Group directors) — armed Nazi aggression and
used slave labour);

e  Ministries Trial (officials of various Reich ministries, including
Foreign and Interior); and

e High Command Trial (high-ranking generals).

As the above list makes clear, these defendants were the leaders and
the elite of Nazi society in all its key sectors. Twenty-five of 183 defend-
ants were found not guilty. That said, many of them were convicted on
charges of crimes against peace, war crimes and crimes against humanity.
Of those, 24 were sentenced to death and 13 of those death sentences were
carried out. Twenty of the defendants were sentenced to life in prison, and
98 to long prison terms. But many of the worst did not serve out their
prison sentences.

In the early years of the American occupation of its zone in Germa-
ny, many influential Germans had appealed to the US High Commissioner
(or military governor) Lucius Clay to review the Nuremberg Subsequent
Trial sentences.”® Clay, however, ignored these requests. He was replaced
as High Commissioner by John J. McCloy toward the end of 1949. By
then, the Cold War had begun to dominate global politics.*”” McCloy, who,
as Assistant Secretary of War, had been one of those in the United States
government strongly supporting the Nuremberg trials,*”® began to view
American priorities in a different light. He appointed a panel, headed by
an American appellate judge (Justice David Peck), to study all the deci-
sions of the Subsequent Nuremberg Trials.”” Many claimed the review
was hasty, if not cursory or biased.**® Corroborating the latter accusation,
the panel accepted briefs from the defence, but refused them from the
prosecution.*®' The advisory body then sent McCloy a report recommend-

26 Alan Brinkley, Liberalism and Its Discontents, Harvard University Press, Cambridge, MA,

1998, p. 192.

Robin Cohn and Paul Kennedy, Global Sociology, New York University Press, New York,
NY, 2013, p. 60, where it was stated that “[t]he East-West Cold War dominated global poli-
tics from 1947 to 1989”.

2% Ronald Smelser and Edward J. Davies, The Myth of the Eastern Front: The Nazi-Soviet
War in American Popular Culture, Cambridge University Press, New York, NY, 2008, p.
53.

299 Brinkley, 1998, p. 192, see above note 296; ibid, p. 53.
300 Brinkley, 1998, p. 192, see above note 296.
O Ibid.
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ing reduced prison sentences for dozens of the convicted former Nazis
and the commutation of most death sentences.*"?

McCloy adopted most of their recommendations. He commuted the
sentences of the majority of prisoners who had been ordered to die (allow-
ing five of them to be executed).”3 However, he reduced the sentences, or
paroled completely, 79 of 89 war criminals then being held in Landsberg
prison. Among those he released were Einsatzgruppe leaders directly in-
volved in the slaughter of Jews and other innocent civilians. This included
Martin Sandberger, who had been chief of FEinsatzkommando la of
Einsatzgruppe A, later commander of the Security Police and SD in Esto-
nia, where he oversaw the murder of thousands of Jews.>* It also includ-
ed Alfried Krupp, who had been serving a long sentence for exploiting
Jews and other wartime concentration camp prisoners as slave laborers for
his armaments factories. Alan Brinkley explains that what these prisoners
endured was “appalling, even inhuman”.’”® Nonetheless, on 31 January
1951, “Alfried Krupp walked out of the gates of Landsberg prison [...]
drove to a champagne breakfast at a nearby hotel, and resumed active

control of one of the world’s largest armaments companies”.*%

The commutations, and Krupp’s release in particular, generated a
firestorm of controversy back in the United States. Eleanor Roosevelt
asked McCloy, “Why are we releasing so many Nazis?”.>"” Krupp himself
seemed to have an answer to that question. “Now that they have Korea on
their hands”, he said, “the Americans are a lot more friendly”. Krupp was
referring to the communist North Korea’s invasion of South Korea in June
1950, which sparked the Korean War and elevated Cold War hostilities to
a fevered pitch. Krupp was right — America’s shifting priorities due to the
Cold War played a decisive role in McCloy’s decision to release the Nazi
war criminals.

As McCloy told President Truman in September 1950, because of
political exigencies such as German rearmament and the Cold War, “cer-
tain things we would like to see done in Germany will not be complet-

392 Ibid.
303 Smelser and Davies, 2008, p- 54, see above note 298.
3% Ibid.

305 Brinkley, 1998, p. 192, see above note 296.

39 Ibid.

397 Ibid., p. 193.
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ed”.’*® Alan Brinkley put his finger on the American Cold War strategy as
the counter to the international criminal justice imperative:

The invasion of South Korea in June 1950 had transformed

[...] the American [view] of the world. As McCloy wrote a

few years later: “[The] realization that the Soviet was pre-

pared to release armed forces to extend its power aroused

Europe and particularly Western Germany, whose situation

presented a parallel unpleasant to contemplate”. In this new

context concern about Germany’s past faded quickly, to be

replaced by commitment to Germany’s anticommunist fu-

ture.>”

By the end of 1958, all remaining Nuremberg-convicted war crimi-

nals in American custody had been released.

3.5.2. The Tokyo Commutations

If the 1950 invasion of South Korea marked a shift in American policy
vis-a-vis war criminals in Europe, it certainly had the same effect in Asia,
where Japanese atrocity architects had been put on trial by the Interna-
tional Military Tribunal for the Far East (‘IMTFE’) from 1946 through
1948.3'° Under the jurisdiction of the Americans, the occupying authority
in Japan at that time (under the leadership of General Douglas MacAr-
thur), the IMTFE, seated in Tokyo, consisted of eleven judges, one each
from the Allied nations that fought against Japan — Australia, Canada,
China, France, Great Britain, India, the Netherlands, New Zealand, Phil-
ippines, the Soviet Union and the US.*"" They sat in judgement of twenty-
eight Japanese leaders — 19 professional military men and 9 civilians.*'?

The defendants were charged in a consolidated indictment with
crimes against peace, for planning and promoting wars of aggression con-

3% Smelser and Davies, 2008, p. 55, see above note 298.

39 Brinkley, 1998, pp. 193194, see above note 296.

319 peter Lowe, “An Embarrassing Necessity: The Tokyo Trial of Japanese Leaders, 1946-48~,
in Maureen Mulholland and R. A. Melikan (eds.), The Trial in History: Domestic and In-
ternational Trials, 1700-2000, vol. 2, Manchester University Press, Manchester, 2003, p.
137.

311 Arne Kislenko, “International Military Tribunal for the Far East (1946-1948)”, in Alexan-
der Mikaberidze (ed.), Atrocities, Massacres, and War Crimes: An Encyclopedia, vol. 1,
ABC-CLIO, Santa Barbara, CA, 2013, p. 313.

32 1pid.
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trary to international law, and war crimes.’"* The latter included murder-
ing, maiming, and ill-treating prisoners of war and civilians.*'* Specific
allegations included forced labour under inhumane conditions, destroying
public and private property, razing cities beyond military necessity, and
facilitating mass murder, rape and torture.*"?

Evidence of Japanese atrocities during the trial was graphic and re-
volting. In Nanking alone, during the first month of Japanese occupation,
evidence revealed 20,000 rapes were committed.’'® Trial testimony re-
vealed that, throughout the war, rapes of civilians were routinely quite
cruel and appalling, with young girls and old women as victims.”'” Japa-
nese soldiers were told to murder those they raped after commission of the
assault.*'® According to Kelly Dawn Askin, the IMTFE evidence demon-
strated:

The [rape] victims were ranged from young girls to old
women [...]. One woman would frequently be assaulted by a
number of soldiers. A woman was killed for refusing inter-
course. For amusement, a father was forced to assault his
daughter. In another case, a boy was forced to assault his sis-
ter. An old man was forced to assault his son’s wife. Breasts
were torn off, and women were stabbed in the bosoms. How-
ever, while “amusement” may have been a factor, equally in-
auspicious reasons, such as degradation and destruction [...]
were also intended [.. .].31

IMTFE testimony also established that Japanese torture of prisoners
of war and civilians was routine throughout areas of Japanese occupation.
It was horribly sadistic: “Prosecutors for the IMTFE [...] mapped Kem-
petai [military secret policy] torture [...] beating, whipping, burning,
forced kneeling (often on sharp objects), the knee spread, suspension,

33 Ibid.
3% Ibid., pp. 313-314.
35 Ibid., p. 314.

3% Hu Hua-ling, American Goddess at the Rape of Nanking: The Courage of Minnie Vautrin,

Southern Illinois University Press, Carbondale, IL, 2000, p. 85.

Kelly Askin, War Crimes Against Women: Prosecution in International War Crimes Tribu-
nals, Martinus Nijhoff, The Hague, 1997, p. 68.

318 1bid.
319 Ibid.
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pumping stomachs with water (usually with a teapot), and magneto tor-
ture”.*?’ In the Final Judgment, the IMTFE held that

[Torture], murder, rape and other cruelties of the most inhu-

mane and barbarous character were freely practiced by the

Japanese Army and Navy, and [given] the scale, the geo-

graphical spread, and commonality of patterns of atrocity,

only one conclusion is possible — the atrocities were either

secretly ordered or wilfully permitted by the Japanese Gov-

ernment or individual members thereof and by the leaders of

the armed forces.**!

By trial’s end, two defendants had died and one was found to be in-
sane.’”> Of those to face final judgment, seven were sentenced to death,
sixteen to life imprisonment and the rest were given prison sentences of
various lengths. *** However, as with the Nuremberg process, post-
conviction justice faltered. With the Cold War intensifying, the United
States reckoned that Japan’s allegiance was necessary to stand as a bul-
wark against the spread of communism in eastern Asia.*** To curry favour
with their vanquished wards, the United States began releasing those
IMTFE convicts who had not been executed.>* In November 1948, Gen-
eral MacArthur released the first of the convicts. By 1956, all surviving
prisoners were out on parole. By 1958, all the high-level Japanese war
criminals had been given unconditional release.**®

32 Darius Rejali, Torture and Democracy, Princeton University Press, Princeton, NJ, 2007, p.

152.

“United States et al. v Araki Sadao et al.”, in R. John Pritchard (ed.), The Tokyo Major War

Crimes Trial: The Records of the International Military Tribunal for the Far East, with an

Authoritative Commentary and Comprehensive Guide, 2002, vol. 103, Majority Judgment,

pp. 49, 592.

322 Thomas J. Weiler, “Allied Military Tribunals (1945-1948)”, in Mikaberidze (ed.), 2013, p.
11, see above note 311.

3B Ibid.
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The Pacific War Historical Society, “How the United States Protected Japanese War Crim-
inals and Facilitated Japan’s Denial of War Guilt and War Crimes” (available on its web
site).

Robert Cryer and Neil Boister (eds.), Documents on the Tokyo International Military Tri-
bunal: Charter, Indictments and Judgment, Oxford University Press, Oxford, 2008, p.
Ixxxii.
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3.5.3. The Nuremberg—Tokyo Commutations and Nahimana’s Early
Release

In US High Commissioner John J. McCloy in Germany and General
Douglas MacArthur in Japan, we have the case of a lone American mak-
ing early release decisions in reference to convicted war criminals based
on US political preferences. These individuals were invested with abso-
lute power to guide the trajectory of justice post-conviction and they let
the Cold War interests of the United States trump the interests of interna-
tional justice. If Robert Jackson was correct in his IMT opening statement
that, in bringing Axis war criminals to book, the “real complaining party
at [the] bar is Civilization”,*’ then McCloy and MacArthur were custodi-
ans for global aspirations and values, and their commutations look like
breaches of their fiduciary duty to humanity.

It is in this sense, perhaps, that we can say the ghost of those com-
mutations hovers over Meron’s early release of Ferdinand Nahimana.
Once again, an American was given complete power to decide whether
the interests of justice mandated further incarceration of a high-level war
criminal. Before him, making this application for early release, Meron had
a man responsible for arousing genocidal hatred that led to the mass mur-
der of hundreds of thousands. Since his conviction, he had served 13
years, nearly half of it in a comfortable UN detention facility in Arusha.
Meron recognized the monumental role Nahimana played in fomenting
the extirpation of nearly a million innocents in less than 100 days. He rec-
ognized Nahimana’s lack of remorse, but he released him, nonetheless.

One cannot fail to remember Meron’s objection on free speech
grounds to a large portion of Nahimana’s adjudicated guilt. One cannot
forget that, at least in part due to those liberty of expression concerns
grounded in American First Amendment philosophy, Meron had argued
that Nahimana’s significantly reduced sentence was still too harsh. One
cannot quantify how much Meron’s US policy sensibilities factored into
the early release decision. However, one cannot ignore that those idiosyn-
cratically American doctrinal values likely dulled any lingering concerns
over letting the “Rwandan Goebbels” walk out of jail a free man after less
than a decade in Mali confinement. Once again, American exceptionalism
would appear to have trumped global justice.

327 Robert H. Jackson, “Opening Statement before the International Military Tribunal”, The
Robert H. Jackson Center (available on its web site).
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3.6. Conclusion

The issue of the relationship between Judge Meron’s American First
Amendment sensibilities and the early release of Ferdinand Nahimana has
been a fascinating portal through which to explore the often-fraught dy-
namic between national interests and international justice. It is easy to
connect the dots and trace Meron’s explicit animosity to the hate-speech-
as-persecution basis for liability, the reduction of sentence from life to 30
years, the complaint that 30 years was too much, and the ultimate decision
to let Nahimana walk only eight years after his transfer to Mali.

That decision, made after acknowledging that the two-thirds mark
confers only eligibility for release, casually ignores (1) Nahimana’s long
history of Tutsi hatred and his outsize and integral role in fomenting the
Rwandan Genocide (acknowledged early in the decision but oddly ig-
nored by its conclusion); (2) the disproportion in roles between Nahimana
and the other supposedly “similarly-situated” early-release prisoners cited
in the decision (Borov¢anin, a deputy police commander and Bisengimana,
a small-town mayor) to justify the early release; (3) the defendants’ com-
plete lack of remorse, which reared its ugly head on the Internet after the
transfer to Mali (material easily accessible but completely ignored in
Meron’s decision); and (4) contrary to the spirit of the rules, the failure to
confer with Judge Pocar, who was in favour of the appeals-reduced sen-
tence and was sitting with Judge Meron in the MICT’s sister court. In the
face of all this, Judge Meron could only offer the anodyne comments of
Mali prison authorities about the intellectual Nahimana’s docile behaviour
and cordial relations with fellow Rwandan genocidaires behind bars.

Certainly, Judge Meron’s First Amendment frissons may not be the
sole explanation for the early release. Yet, they remind us that national
policy preferences can adulterate, if not stymie, the desired end-result of
the justice process. From the WikiLeaks cables alone, there is certainly
evidence that the United States perceived Theodor Meron as ‘its man in
The Hague’. If America has long objected to the inclusion of hate speech
crimes in international criminal law instruments (or their potential to
thwart American free speech policy in court), then its diplomatic isolation
and failures at the negotiating table on this issue should not permit it to
triumph in the shadows of the back end of the process. To the extent that
is what has happened here, it has been gratifying to shine a light on the
darkness of that end-phase-subversion in this chapter.

Publication Series No. 28 (2020) — page 151



Power in International Criminal Justice

However, this chapter certainly raises more issues than the mere
impact of American free speech exceptionalism on Ferdinand Nahimana’s
early release. Why is one man alone allowed to make a unilateral decision
concerning the liberty of someone convicted by the international commu-
nity of setting up the communications nerve-centre for one of the worst
genocides in history? Even if a one-person unilateral decision is in the
best interests of justice, should that person be the same one who sat on the
appellate merits panel and felt the sentence reduced by that panel was still
too harsh?

Even so, there are concerns that go even beyond the Nahimana case.
What doctrine or policy justifies the ‘two-thirds-mark’ release eligibility
in the first place? Should ICTR defendants have continued to be held to
the ICTR’s three-quarters eligibility standard? Has there been too much
cross-contamination at the appellate level in terms of sentence reductions
between the ICTY (where most atrocities did not amount to genocide) and
the ICTR (where nearly all atrocities implicated genocide, the crime of
crimes)? If, based on that, the ICTY has generally issued more lenient
sentences than the ICTR, perhaps at the appellate level perceived errors as
to parts of ICTR convictions have led to disproportionate reductions in
sentences by ICTY-accultured judges. If, in the end, regardless of exclud-
ing pre-1994 speech activity, Nahimana was still found by the Appeals
Chamber to be guilty of incitement to genocide and hate speech as perse-
cution, that is, still found to be the propaganda master of the Rwandan
Genocide, what is the justification in the steep reduction from life in pris-
on to 30 years?

Other concerns remain. Should there be more due process and
transparency in early release decisions, including hearings where prosecu-
tors, victims and other witnesses can be heard? Should a ‘Prisoner Release
Analysis Unit’ be created within the MICT? Should there be a mechanism
in place to allow for en banc review of early release decisions (by the 25
judges on the roster in exceptional cases)? Should early release be prem-
ised on meeting certain key conditions, such as expression of remorse,
promise to refrain from speaking in public to defend past criminal conduct
or justify new ethnic animosity? Or, even more simply, should the defend-
ant also be required to agree not to contact survivors? MICT Prosecutor
Serge Brammertz has called for such reforms:

[1] fully understand the concerns by the victims [...]. There
are many countries where early release is more of a condi-

Publication Series No. 28 (2020) — page 152



3. On the Early Release of the ‘Rwandan Goebbels’: American Free Speech
Exceptionalism and the Ghost of the Nuremberg—Tokyo Commutations

tional release where it is linked to a number of conditions to

be imposed and a number of actors of the judicial process

like victims or prosecutor are consulted before a decision is

taken. That is a system I would personally prefer [.. 1.7

Indeed, since this chapter was originally presented to international

criminal law experts and members of the international criminal bench in
October 2017, officials at the MICT have begun to take notice and make
changes. Last year, Rwandan genocidaire Aloys Simba was the first con-
victed ICTR/Y defendant to be released early under certain defined condi-
tions. For instance, he was asked to pledge not to “interfere in any way
with the proceedings of MICT, or administration of justice”; to “conduct
himself honorably and peacefully [...] and not to engage in secret meet-
ings intended to plan civil unrest or any political activities”; and not to
“discuss [his] case, including any aspect of the 1994 genocide against the
Tutsi in Rwanda with anyone [...] nor make any statements denying the
1994 genocide”.*%

In the meantime, until wider ranging and more systemic/codified
changes are made, it is the victims who are betrayed by a system that Brit-
ish investigative journalist Linda Melvern describes as “unaccountable as
it is questionable”.**” Melvern sums up the problem in relation to the early
release decisions made by Judge Meron:

The decisions by Meron to grant early release to génocid-
aires who fail to even recognise the crimes for which they
were convicted raises serious questions about the procedures
in place. Meron seems to have attempted no verifications of
the claims made by the génocidaires to obtain their early re-
lease; no questioning of prison officials who seem to think
these convicts are somehow fit for release. There are no steps
in place to see whether these prisoners, the world’s worse
criminals, are in actual practice proven to be adequately re-
habilitated, a claim made by their lawyers. Once released
there is no monitoring to keep track of them. What they are
granted is an unconditional reduction in sentence and there is

328 Nasra Bishumba, “UN Prosecutor Faults Early Release of Genocide Convicts”, The New
Times, 16 February 2017 (available on its web site).

32 Barbara Hola, “Early Release of ICTR Convicts: The Practice Beyond the Outrage”, Jus-
ticelnfo.Net, 5 July 2019 (available on its web site).

330 Linda Melvern, “Who Will Bring UN Judge Theodor Meron to Account?”, The New Times,
23 December 2016, (available on its web site).
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nothing to stop these génocidaires justifying their crimes and
continuing to promote their racist ideology. It is yet one
more betrayal. We owe the survivors so much more than
this.”!

It is interesting to note that Judge Meron himself is a survivor of the
Holocaust, which has shaped his entire career. Some may point to his no-
ble stance as a member of the Israeli government in advising against civil-
ian settlements in land captured after the 1967 Six-Day War. It demon-
strates his integrity, independence, and adherence to higher humanitarian
principles. Nevertheless, that was the Theodor Meron of fifty years ago,
only a couple decades removed from losing his family to the Final Solu-
tion. In the half-century since, did his life as an American academic and
an appellate judge change him? Undoubtedly proud of his adopted coun-
try and certainly ensconced in reading books as a scholar and reviewing
dry transcripts as an appellate jurist, did his changed life circumstances
over the past few decades, somewhat desensitize him to the realities of
being an atrocity survivor seeking justice? One wonders how he would
react if someone sitting in judgment of the incarcerated persons responsi-
ble for taking his loved ones simply rubber-stamped their return to liberty
after so short a time. In such a case, it is not difficult to imagine a much
different reaction from the other side of the bench.

31 Linda Melvern, “Early Release of Genocide Criminals One More Betrayal”, The New
Times, 21 April 2017 (available on its web site).
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. %
Alexander Heinze

As early as in 1869, Robert von Mohl, Professor of Political Sciences at
the University of Tiibingen and one of the first who coined the term
‘Rechtsstaat’, published a three-and-half pages long critique of the state of
international criminal law that he ended with words that might well be
uttered today:

There is no hope that this [namely, the state of international
criminal law] is going to improve. Governments are occu-
pied with mutual envy, heads of State perceive themselves as
high above matters that in their eyes are pedantic scholarly
ideas, scholars and academics are still confused and too di-
vided to formulate meaningful advice [...]. After all, there
would be no complete achievement without North America’s
consent; this consent, however, is out of the question due to
the barbaric state of international concepts and terms and the
increasingly defiant attitude of both the media and domestic
legislators. Thus, in this matter [that is, the matter of interna-

Alexander Heinze is an Assistant Professor of Law at the University of Gottingen, Ger-
many. He holds a Ph.D. in International Criminal Law (with honours), received his Mas-
ter’s in International and Comparative Law from Trinity College Dublin, Ireland, with dis-
tinction and published various papers on topics such as international criminal law and pro-
cedure, media law, comparative criminal law, human rights law and jurisprudence. His
book International Criminal Procedure and Disclosure (Duncker & Humblot, 2014) won
three awards. He is a member of the ILA’s Committee on Complementarity in ICL, co-
editor of the German Law Journal, book review editor of the Criminal Law Forum, and
worked for the Appeals Chamber of the ICC as a visiting professional.
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tional criminal law] it is made sure that the trees of intellec-
tual complacency do not grow up to the sky.'

Surely, especially the critical perception of the media is due to the
historical context. Yet, what von Mohl emphasized with drastic words
might only be slightly exaggerated with a view to the current state of in-
ternational criminal law discourse: the “barbaric state of international
concepts and terms”.

A prominent example of this are the terms adversarial-inquisitorial
and common—civil law — certainly the most common taxonomy of interna-
tional criminal justice. These categories lack clarity and definition and
have proven to be of limited descriptive value. This does not render them
ill-suited; on the contrary, they may in fact serve as a tool to gain a better
understanding of why certain procedural approaches are selected over
others. However, they need to be defined, refined, and complemented by
other more precise topographies of power within international criminal
jurisdictions.

In this chapter, I will demonstrate, as a premise of my argument,
that different procedural traditions create diverse attitudes and very dis-
tinct points of view about legal norms. Evidentiary rules, for instance, are
so rooted in their historical and cultural context that they cannot be trans-
planted in a piecemeal fashion from a common law or civil law system
into international criminal justice, because different legal traditions and
cultures foster different responsibilities within a system. To transplant a
procedural element from one system into another requires an accurate de-
scription of the default legal system, for which the common—civil law tax-
onomy is unsuitable.

' Robert von Mohl, Staatsrecht, Vélkerrecht und Politik, Dritter Band: Politik, Zweiter

Band, Verlag der H. Laupp’schen Buchhandlung, Tiibingen, 1869, p. 700 (translated by the
author):

Leider ist nun aber auch eine baldige Verbesserung nicht zu hoffen. Die Regierungen
haben mit gegenseitigem Neide zu viel zu thun, die leitenden Staatsménner stehen zu
hoch iiber dem, was ihnen eine pedantische Schulgrille erscheinen mag, die Wissen-
schaft ist noch viel zu confus und unter sich uneinig, als dass sie mit Auctoritét einen
Rath formuliren konnte, als dass an einen Congress und eine allgemeine Vereinbarung
zu denken wire. Und schlieflich wére nicht einmal etwas vollstindiges erreicht, wenn
nicht auch Nordamerika seine Zustimmung gébe; eine solche aber ist bei dem barba-
rischen Zustande der internationalen Begriffe daselbst und bei dem immer trotzigeren
Auftreten roher Zeitungsschreiber und Gesetzgeber auller aller Frage. Es ist also auch
in diesem Punkte schon dafiir gesorgt, dass die Baume intelligenter Selbstzufriedenheit
nicht in den Himmel wachsen.
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I will therefore first describe the procedural models that are com-
monly employed for international criminal justice (common law vs. civil
law; adversarial vs. inquisitorial) and then, in a second part, identify
which taxonomy serves best to categorise the procedural framework of
international criminal justice. This taxonomy has to be descriptive, empir-
ical, analytical and interpretive (explanatory), taking into account the
structural, institutional, sociological and political features of procedural
provisions of international criminal tribunals. To that end, of all existing
categories, Damaska’s concepts of co-ordinate vs. hierarchical official-
dom and a reactive vs. an activist State, with conflict-solving vs. policy-
implementing types of proceedings, serve best to model procedural
frameworks in international criminal justice, because they are more pre-
cise topographies of power within international criminal jurisdictions.
Damaska, drawing on Weber and other social theorists, builds a bridge to
political theory, is able to encapsulate the complexities of real legal pro-
cesses, and creates models of relatively unusual combinations of features
by using Weberian ideal-types. His models embrace the differences of le-
gal thought between common law and civil law, which at the same time
underline the aforementioned utility of such categories — not as models in
themselves, but as features of Damaska’s ideal-types. The combination of
sociological, empirical and political elements with the use of ideal-types
allows an insight into the nature of a society’s legal system that is shaped
by the kinds of individuals® who dominate it.

What appears to be a mere snapshot of procedural practice is symp-
tom of a much larger picture. This chapter is thus an essay about defini-
tion, terminology, deconstructionism, and the arbitrary use of concepts. It

I prefer the term ‘individual’ over ‘actor’, since the premise of this chapter is that decisions
in international criminal law are based on the individual’s personal legal background. I use
the term ‘actors’ to describe agents that construct a legal system. Individual actors — or in-
dividuals — have the ability to act reflexively but in doing so “they are significantly con-
strained by the structures in which they operate” (Nerida Chazal, The International Crimi-
nal Court and Global Social Control, Routledge Taylor & Francis, Abingdon, 2016, p. 4).
The individual as judicial actor, for instance, can shape the legal discourse but will basical-
ly reproduce both concepts, terminology and methodology of the epistemic group the indi-
vidual is connected to (ibid.). See, in more detail, Alexander Heinze, “Bridge over Trou-
bled Water — A Semantic Approach to Purposes and Goals in International Criminal Jus-
tice”, in International Criminal Law Review, 2018, vol. 18, p. 946.
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addresses both the perspective of the practitioner and the legal scholar — if
there is, and ever has been, a difference.’

4.1. Introduction

It is a popular tool for legal argumentation to refer to the nature of crimi-
nal proceedings before the International Criminal Court (‘ICC’). I will
review two recent examples. For one, in a decision on a ‘no case to an-
swer’ motion — a motion that has become a viable weapon for the Defence
before the ICC* — the Appeals Chamber remarked “that the Court’s legal
framework combines elements from the Common Law and Romano-
Germanic legal traditions”.” This classification — using the terms “Com-

> See the illuminating remarks by Peter Birks, “The Academic and the Practitioner”, in Le-

gal Studies, 1998, vol. 18, pp. 397-413, especially 405. For the opposite position, see the
remark of Justice Sir Robert Megarry in Cordell v Second Clanfield Properties Ltd, Chan-
cery Division, 8 July 1968, Property, Planning and Compensation Reports, vol. 1, p. 848,
855: “The process of authorship is entirely different from that of judicial decision. The au-
thor, no doubt, has the benefit of a broad and comprehensive survey of his chosen subject
as a whole, together with a lengthy period of gestation, and intermittent opportunities for
reconsideration. But he is exposed to the period of yielding to preconceptions, and he lacks
the advantage of that impact and sharpening of focus which the detailed facts of a specific
case bring to the judge. Above all, he has to form his ideas without the aid of the purifying
ordeal of skilled argument on the specific facts of a contested case. Argued law is tough
law. This is as true today as it was in 1409 when Hankford J. said “Home ne scaveroit de
quel metal un campane fuit, si ceo ne fuit bien batu, quasi diceret, le ley per bon
dusputacion serra bien conus”; and these words are nonetheless apt for a judge who sits, as
I do, within earshot of the bells of St. Clements. I would therefore give credit to the words
of any reputable author in book or article as expressing tenable and arguable ideas, as ferti-
lisers of thought, and as conveniently expressing the fruits of research in print, often in apt
and persuasive language. But I would do no more than that; and in particular I would ex-
pose those views to the testing and refining process of argument. Today, as of old, by good
disputing shall the law be well known”. For a nuanced view, see Basil S. Markesinis,
Comparative Law in the Courtroom and Classroom, Hart, Oxford, Portland, Oregon, 2003,
p- 36.

International Criminal Court (‘ICC’), Situation in the Republic of Kenya, The Prosecutor v.

William Samoei Ruto and Joshua Arap Sang, Trial Chamber, Decision No. 5 on the Con-
duct of Trial Proceedings (Principles and Procedure on “No Case to Answer” Motions), 3
June 2014, ICC-01/04-01/06-772, para. 32 (http://www.legal-tools.org/doc/128ce5/); ICC,
Situation in the Democratic Republic of the Congo, The Prosecutor v. Bosco Ntaganda,
Appeals Chamber, Judgment on the appeal of Mr Bosco Ntaganda against the “Decision
on Defence request for leave to file a ‘no case to answer’ motion”, 7 September 2017,
ICC-01/04-02/06-2026, paras. 43, 44, 48, 56 (http://www.legal-tools.org/doc/7b95¢ed/).

ICC, Situation in the Democratic Republic of the Congo, The Prosecutor v. Bosco Ntagan-
da, Appeals Chamber, Judgment on the appeal of Mr Bosco Ntaganda against the “Deci-
sion on Defence request for leave to file a ‘no case to answer’ motion”, 5 September 2017,
ICC-01/04-02/06-2026, para. 52 (https://www.legal-tools.org/doc/7b95ed ).

4
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mon Law” juxtaposed to “Romano-Germanic legal traditions” — helped
the Chamber to argue that “a ‘no case to answer’ procedure is not inher-

ently incompatible with the legal framework of the Court”.°

The nature of the procedural law at the ICC is also playing a role in
the ongoing dispute amongst different Chambers concerning whether to
make a preliminary admissibility decision (including on prima facie rele-
vance and probative value) when just one piece of evidence is submitted,’
as had been the previous practice,® or to defer this decision “until the end
of the proceedings”, following the alternative approach allowed by the
Bemba Appeals Chamber.’

& Ibid., para. 4.

Cf. ICC, Situation in the Central African Republic, The Prosecutor v. Jean-Pierre Bemba
Gombo (‘Bemba’), Appeals Chamber, Judgment on the appeals of Mr Jean-Pierre Bemba
Gombo and the Prosecutor against the decision of Trial Chamber III entitled “Decision on
the admission into evidence of materials contained in the prosecution’s list of evidence”, 3
May 2011, ICC-01/05-01/08-1386, para. 37 (‘Appeals judgement on evidence admission
decision’) (http://www.legal-tools.org/doc/7b62at/), arguing that the word “may” in Article
69 (4) allows a Trial Chamber to take this approach; Bemba, Trial Chamber, Judgment pur-
suant to Article 74 of the Statue, 21 March 2016, ICC-01/05-01/08-3343, para. 222 (http://
www.legal-tools.org/doc/edbOct?).

See, for example, ICC, Situation in the Democratic Republic of the Congo, The Prosecutor
v. Germain Katanga and Mathieu Ngudjolo Chui (‘Katanga and Chui’), Trial Chamber,
Decision on the Prosecutor’s Bar Table Motions, 12 May 2011, ICC-01/04-01/07-2635, pa-
ra. 15 (http://www.legal-tools.org/doc/7710b6/). For a similar approach at the International
Criminal Tribunal for the former Yugoslavia (‘ICTY"), see Christine Schuon, International
Criminal Procedure: A Clash of Legal Cultures, TM.C. Asser Press, The Hague, pp. 137-8
(shift from admissibility to weight or reliability).

Bemba, Appeals judgement on evidence admission decision, para. 37, see above note 7; in
the same vein, see ICC, Situation in the Central African Republic, The Prosecutor v. Bem-
ba et al. (‘Bemba et al.’, Trial Chamber VII, Decision on Prosecution Requests for Admis-
sion of Documentary Evidence (ICC-01/05-01/13-1013-Red, ICC-01/05-01/13-1113-Red,
ICC-01/05-01/13-1170-Conf), 24 September 2015, ICC-01/05-01/13-1285, para. 9 (http:/
www.legal-tools.org/doc/5a06b3/). The Defence’s request for leave to appeal was rejected,
mainly for being “premature”, by Trial Chamber VII; see Bemba et al., Trial Chamber VII,
Decision on Babala and Arido Defence Request for Leave to Appeal the Trial Chamber’s
“Decision on Prosecution Requests for Admission of Documentary Evidence (ICC-01/05-
01/13-1285)”, 12 October 2015, ICC-01/05-01/13-1361 (http://www.legal-tools.org/doc/
al9620/); ICC, Situation in the Republic of Cote d’Ivoire, The Prosecutor v. Laurent
Gbagbo and Charles Blé Goudé (‘Gbagbo and Ble Goudé’), Trial Chamber I, Decision on
the submission and admission of evidence, 29 January 2016, ICC-02/11-01/15-405, paras.
12 et seq. (‘Decision on the submission and admission of evidence’) (http://www.legal-
tools.org/doc/7b6dce/), with dissenting opinion of Judge Henderson: Annex to Decision on
the submission and admission of evidence, 29 January 2016, ICC-02/11-01/15-405-Anx,
paras. 13, 16 et seq. (‘Dissenting Opinion of Judge Henderson’) (http://www.legal-
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In the Gbagbo and Blé Goudé case, Trial Chamber I opted for the

latter approach by majority.'” In his dissenting opinion, Judge Henderson
(who is from common law dominated Trinidad and Tobago) rejected this
approach on two premises: first, in “adversarial proceedings”, the Cham-
ber’s approach would violate the rights of the accused;'' and second:

Although the legal architecture of the Court blends aspects
of both civil and common law systems, as highlighted by my
learned colleague in the Appeals Chamber, the Rome Statute
provides for key aspects of the proceedings to be conducted
in an adversarial nature, insofar as Articles 66(2) and Article
[sic] 67(1)(e) of the Statute confine the discharge of the bur-
den of proof to the Prosecutor and provide for the confronta-
tion of the evidence by the accused.'?

For Judge Henderson, apparently, both the “discharge of the burden

of proof to the Prosecutor” and “the confrontation of the evidence by the
accused” are elements of the adversarial procedural model and not, argu-
mentum a contrario, of the inquisitorial procedural model.

11

12

tools.org/doc/6tbd2c/). However, against this approach, albeit obiter, see Bemba, Appeals
Chamber, Judgment on the appeal of Mr Jean-Pierre Bemba Gombo against Trial Chamber
III’'s “Judgment pursuant to Article 74 of the Statute”, 8 June 2018, ICC-01/05-01/08-
3636-Red (http://www.legal-tools.org/doc/40d35b/); Bemba, Appeals Chamber, Separate
opinion Judge Van den Wyngaert and Judge Morrison, 8 June 2018, ICC-01/05-01/08-
3636-Anx2, para. 18 (http://www.legal-tools.org/doc/c13ef4/):

Whereas this [approach] may have been unproblematic in the context of a case relating
to offences against the administration of justice. We are of the opinion that it is not ap-
propriate in cases relating to article 5 of the Statute. [...] Not only is it necessary to
rule on the admissibility of all evidence submitted by the parties, the Trial Chamber
must also apply the admissibility criteria of article 69 (4) of the Statute sufficiently rig-
orously to avoid crowding the case record with evidence of inferior quality. We are
confident that, if this had been done in the present case, many of the problems that we
have identified in this section would not have arisen.

In a similar vein, see Bemba, Appeals Chamber, Concurring Separate Opinion of Judge
Eboe-Osuji, 14 June 2018, ICC-01/05-01/08-3636-Anx3, paras. 293 et seq. (http://www.
legal-tools.org/doc/b31f6b/). Guariglia tags the two models as ‘submission model’ vs.
‘admission model’, see Fabricio Guariglia, “‘Admission’ v. ‘Submission’ of Evidence at
the International Criminal Court: Lost in Translation”, in Journal of International Criminal
Justice, 2018, vol. 16, p. 315. On the common law-civil law dimension of the dispute, see
Kerstin Bree Carlson, Model(ing) Justice, Cambridge University Press, Cambridge, 2018,
p- 76.

Gbagbo and Blé Goudé, Decision on the submission and admission of evidence, paras. 12
et seq., see above note 9.

Ibid., Dissenting Opinion of Judge Henderson, para. 9.
1bid., para. 7 (footnote omitted, emphasis added).
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Judge Henderson even goes on to remark:

In accordance with this Chamber’s ‘Directions on the Con-
duct of Proceedings’, this trial was also to be conducted on a
basis more consistent with the practice and procedure of an
adversarial trial, in which the phases of trial provide for each
party to present its case and its evidence to the Chamber. "

In other words, Judge Henderson concludes, from the Chamber’s
Directions on the Conduct of Proceedings, a preference for what he calls
“an adversarial trial” — a phrase that he seems to use interchangeably with
“proceedings to be conducted in an adversarial nature” in the same para-
graph of his dissenting opinion. However, the Chamber’s Directions on
the Conduct of Proceedings do not once use the term ‘adversarial’. On top
of this, paragraph 12 of the Directions — the one referred to by Hender-
son — provides for elements that might well be part of an inquisitorial
model of procedure, as I will show later. When the Chamber, presided by
Henderson, recalls that “it may intervene at any time during the presenta-
tion of evidence and may order the production of any evidence it consid-
ers necessary for the determination of the truth”, it refers to elements that
would sound very familiar to lawyers from, say, France, Germany or
Spain. Throughout his dissenting opinion, Henderson seemingly shares
the chorused belief that only an adversarial procedure can protect the
rights of the accused — an assumption that is refuted by many non-
adversarial proceedings in the world.

These two examples suggest that the categorisation of the procedur-
al model of an international criminal tribunal — the ICC in this case — is
crucial for legal interpretation and argumentation. Judge Silvia Fernandez
de Gurmendi, the former President of the ICC, portrayed it thus: “Every
day, questions arise which may be answered differently depending on
whether the issue is analysed through the lens of an inquisitorial or adver-
sarial system”.'* In contrast, an anonymous former Judge at the Interna-
tional Criminal Tribunal for the former Yugoslavia (‘ICTY’) reportedly
said that “[t]he conflict between civil and common law is overstated”."”

Ibid. (footnote omitted, emphasis in the original).

Silvia Fernandez de Gurmendi, “Enhancing the Court’s Efficiency: From the Drafting of
the Procedural Provisions by States to their Revision by Judges”, in Journal of Interna-
tional Criminal Justice, 2018, vol. 16, p. 346.

Cited in Daniel Terris, Cesare P.R. Romano and Leigh Swigart, The International Judge,
Oxford University Press (‘OUP”), Oxford, 2007, p. 111.
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The purpose of this chapter is to define the internal system of pro-
cedural rules at the ICC. To this end, it is necessary to identify the best
model that describes what the ICC process is. Only then can a determina-
tion be made of how certain rules should be interpreted. The sought model
is supposed to specify what the priorities of the criminal justice system
ought to be or to identify the optimal means of implementing these priori-
ties. In other words, a normative-prescriptive model is not desired.'® In-
stead, what is needed is a ‘magnifying glass’ which provides a good view
of the internal organisation of the ideas and structures of criminal proce-
dure.'” Because procedural questions can only be answered by a contextu-
al interpretation involving comparative, institutional and sociological el-
ements, this model must describe more than the framework of procedural
provisions for a particular procedural problem. The model has to incorpo-
rate legal and political traditions, because those roots are not easily
changed.'® Describing the process before the ICC, many authors — and
judges — have overlooked its structural, institutional, sociological and po-
litical features. "

Cf. the approaches of Neil Walker and Mark Telford, Designing Criminal Justice: The
Northern Ireland System in Comparative Perspective, Her Majesty’s Stationery Office,
Norwich, 2000, p. 3 and Davor Krapac, “Some Trends in Continental Criminal Procedure
in Transition Countries of South-Eastern Europe”, in John Jackson, Maximo Langer and
Peter Tillers (eds.), Crime, Procedure and Evidence in a Comparative and International
Context: Essays in Honour of Professor Mirjan Damaska, Hart Publishing, Oxford and
Portland, Oregon, 2008, p. 121; see the definition of “normative” in Aaron Rappaport,
“The Logic of Legal Theory: Reflections on the Purpose and Methodology of Jurispru-
dence”, in Mississippi Law Journal, 2003-2004, vol. 73, p. 572: “The term ‘normative’,
like many words, has a varied meaning. For our purposes, normative questions refer to
‘should’ questions, questions about how individuals or institutions should act. [...] A
statement that a decision is ‘justified’ or ‘good’ is a normative statement if it implies that a
decisionmaker is, was or will be under an obligation to reach a certain decision. Thus, the
claim that a legal right to assisted suicide is justified typically means that a court should
rule in that way”. Although in most cases, the terms “prescriptive” and “normative” are
used interchangeably, Rappaport defines prescriptive as a methodology that helps to identi-
fy “authoritative principles that answer the important ‘should’ questions”, see ibid., p. 574.

17 Cf. Krapac, 2008, p. 121, see above note 16.

Cf. Robert A. Kagan, Adversarial Legalism: The American Way of Law, Harvard Universi-
ty Press, Harvard, Massachusetts, 2003, pp. 5-6.

Stephanos Bibas and William W. Burke-White, “International Idealism Meets Domestic-
Criminal-Procedure Realism”, in Duke Law Journal, 2010, vol. 59, p. 641; about theories
and models in more detail, see Michael S. Moore, Placing Blame — A Theory of the Crimi-
nal Law, OUP, Oxford, 1997/2010, pp. 4 ff.
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4.2. Modelling the International Criminal Process

The debate on international criminal procedure is still heavily influenced
by the apparent dichotomy between the inquisitorial ‘civil law’ and the
adversarial ‘common law’ process.”’ Beyond that, there are countless the-
ories that account for the structure of criminal procedure itself. The most
commonly used models® are ‘adversarial’ vs. ‘inquisitorial’. Since the
dichotomies ‘civil law’ vs. ‘common law’ and ‘adversarial’ vs. ‘inquisito-
rial’ (this sharp distinction between the mentioned dichotomies or models
is in itself an ideal)* play the most prominent role in the interpretation of
rules at international criminal tribunals, I will limit my analysis to those
categories. Suffice to say that there have always been other attempts to
model criminal procedure. The relevant approaches can generally be di-
vided into descriptive and normative models, although not all of them fit
into this distinction and many of them seem to have an overlap between a
rather descriptive and a somewhat normative take.® The most prominent
example of the former category is Packer’s crime control and due process
model. This bifurcated approach focuses, on the one hand, on the efficient
suppression of crime and, on the other, on fair trial rights and the concept
of limited governmental power.** Thus, under ‘crime control’, speed, effi-

20 Kai Ambos, Treatise on International Criminal Law: Volume II: International Criminal

Procedure, OUP, Oxford, 2016, pp. 1-7. Critically about the use of these models, see
Christoph Burchard, “Perspektiven pluralistischer Strafrechtsvergleichung”, in Rechtswis-
senschaft, 2017, vol. 8, p. 296: “Begonnen sei mit der klassischen Herausbildung von
Rechtskreisen und Modellen (z.B. zur strafrechtlichen Beteiligungslehre). Obwohl sich
dagegen zunehmend Widerstand formiert, insbesondere weil sie zu ‘gewaltsamen Verein-
fachungen’ fithren und ideologisch vorbesetzt sind (polemisch: Common Law, Civil Law
und der Rest), haben sie doch eine bemerkenswerte Bestindigkeit. Wollte man das
rechtsvergleichende Rechtskreis- und Modelldenken nun am Malstab der wissenschaft-
lichen Neutralitit, Universalitdt und Genauigkeit messen, so miisste man es verwerfen”

(footnotes omitted).

2l The terms ‘model’ and ‘system’ are often misleadingly used interchangeably, see also the

critique by Teresa Armenta-Deu, “Beyond Accusatorial or Inquisitorial Systems: A Matter
of Deliberation and Balance”, in Bruce Ackerman, Kai Ambos, and Hrvoje Sikiri¢ (eds.),
Visions of Justice - Liber Amicorum Mirjan Damaska, Duncker & Humblot, Berlin, 2016,
p. 57.

22 See below Section 4.3.1.

B Qee, in more detail, Alexander Heinze, International Criminal Procedure and Disclosure,

Duncker & Humblot, Berlin, 2014, pp. 133 ff.

2% Herbert L. Packer, The Limits of the Criminal Sanction, Stanford University Press/OUP,
Stanford, California/Oxford, 1969, pp. 149-53; see also the accounts of Yvonne Mcl?er—
mott, Fairness in International Criminal Trials, OUP, Oxford, 2016, pp. 9-10; Katja Sug-
man Stubbs, “An Increasingly Blurred Division between Criminal and Administrative
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ciency, and finality are the overriding values that any rule or measure may
not compromise,” while ‘due process’ aims at the protection of the ‘most
disadvantaged’ and thus demands equal treatment regardless of wealth or
social status.?® Packer’s categorisation served as a basis for further elabo-
rations, for example, taking into account rehabilitation and societal stabil-
ity,?” focusing on cases that never reach the courtroom,? emphasising
more3 0strongly the protection of the innocent,”” and the interests of vic-
tims.

Last but not least, Damaska, in his seminal The Faces of Justice,’!
developed a set of models based on attitudes towards State authority and
on concepts of government.*? First, the ‘hierarchical’ and ‘co-ordinate’
models describe two structures of State authority that express two “ideals
of officialdom”.** Damaska’s second pair of procedural models refer to

Law”, in Ackerman, Ambos and Sikiri¢ (eds.), 2016, p. 353, see above note 21; Liz Camp-
bell, Andrew Ashworth, and Mike Redmayne, The Criminal Process, fifth edition, Oxford
University Press, Oxford, 2019, pp. 39 ff.

% Cf. Heinze, 2014, p- 134, see above note 23.
26 Ppacker, 1969, p. 168, see above note 24.

2" John Griffiths, “Ideology in Criminal Procedure or A Third ‘Model’ of the Criminal Pro-
cess”, in Yale Law Journal, 1969—-1970, vol. 79, pp. 359-417.

Satnam Choongh, “Policing the Dross — A Social Disciplinary Model of Policing”, in Brit-
ish Journal of Criminology, 1998, vol. 38, p. 625.

Keith A. Findley, “Toward a New Paradigm of Criminal Justice: How the Innocence
Movement Merges Crime Control and Due Process”, in Texas Tech Law Review, 2008—
2009, vol. 41, pp. 141 ff.

Kent Roach, “Four Models of the Criminal Process”, in Journal of Criminal Law & Crim-
inology, 1999, vol. 89, p. 672; Hadar Aviram, “Packer in Context: Formalism and Fairness
in the Due Process Model”, in Law & Social Inquiry, 2011, vol. 36, 237-258, 241. See
more recently Gerson Triig, “Die Position des Opfers im Volkerstrafverfahren vor dem
IStGH — Ein Beitrag zu einer opferbezogenen verfahrenstheoretischen Bestandsaufnahme”,
in Zeitschrift fiir die gesamte Strafrechtswissenschaft, 2013, vol. 125, p. 79, who however
neglects existing procedural models which take the role of the victim into consideration.
See generally Ambos, 2016, p. 7, see above note 20.

Steven G. Calabresi, “The Comparative Constitutional Law Scholarship of Professor Mir-
jan Damaska: A Tribute”, in Ackerman, Ambos and Sikiri¢ (eds.), 2016, p. 107, see above
note 21 (“a key work in the field of comparative procedure”).

Mirjan Damaska, The Faces of Justice and State Authority, Yale University Press, New
Haven and London, 1986, pp. 8-12. For a comprehensive overview of the reviews of this
book see Izhak Englard, “The Faces of Justice and State Authority: A Review of the Re-
views”, in Ackerman, Ambos and Sikiri¢ (eds.), pp. 199-211, see above note 21.

28

29

30

31

32

3 Damagka, 1986, p. 16, see above note 32.
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the notions of the State: the ‘reactive State’ and the ‘activist State’.** The
task of the reactive State is limited to “providing a supporting framework
within which its citizens pursue their chosen goals”.” The type of pro-
ceeding in a reactive State is ‘conflict solving’,*® amounting to a contest
between two formally co-equal disputants before the State official as the
neutral decision maker.®’ In contrast, the nature of proceeding in an activ-
ist State is ‘policy implementing’: the justice system is considered an in-

strument to implement certain policies.*®

4.2.1. “Civil Law’ and ‘Common Law’: The Division into Legal
Families

International criminal procedure has traditionally been analysed as a
blending of the common law and civil law traditions.*” Both concepts de-
scribe a certain legal system or legal tradition,*” that is, “an operating set
of legal institutions, procedures and rules”*' (legal system) or “a set of

In more detail, see Heinze, 2014, pp. 145 ff., above note 23; Bruce Ackerman, “My Debt
to Mirjan Damaska”, in Ackerman, Ambos and Sikiri¢ (eds.), 2016, p. 18, see above note
21.

Damaska, 1986, p. 73, see above note 32.
3 Ibid., p. 97.

37 Ibid., pp. 73-80 and 97-147.

38 Ibid., pp. 82, 84.

3 Ambos, 2016, p- 1, see above note 20; Vladimir Tochilovsky, “Trial in International Crim-
inal Jurisdictions: Battle or Scrutiny?”, in European Journal of Crime Criminal Law &
Criminal Justice, 1998, vol. 6, pp. 55-59; Mark Findlay, “Synthesis in Trial Procedures?
The Experience of International Criminal Tribunals”, in International & Comparative Law
Quarterly, 2001, vol. 50, pp. 26-53; Theodor Meron, “Procedural Evolution in the ICTY”,
in Journal of International Criminal Justice, 2004, vol. 2, pp. 521-525; Daryl A. Mundis,
“From ‘Common Law’ Towards ‘Civil Law’: The Evolution of the ICTY Rules of Proce-
dure and Evidence”, in Leiden Journal of International Law, 2001, vol. 14, pp. 367-82;
Peter C. Keen, “Tempered Adversariality: The Judicial Role and Trial Theory in the Inter-
national Criminal Tribunals”, in Leiden Journal of International Law, 2004, vol. 17, pp.
767-814; Schuon, 2010, p. 11, see above note 8; Jens David Ohlin, “A meta-theory of in-
ternational criminal procedure, Vindicating the rule of law”, in UCLA Journal of Interna-
tional Law & Foreign Affairs, 2009, vol. 14, p. 81.

Generally see Heinze, 2014, pp. 104 ff., above note 23; Emmanouil Billis, Rolle des Rich-
ters im adversatorischen und im inquisitorischen Beweisverfahren, Duncker & Humblot,
Berlin, 2015, pp. 14 ff.

John Henry Merryman and Rogelio Pérez-Perdomo, The Civil Law Tradition: An Introduc-
tion to the Legal Systems in Europe and Latin America, fourth edition, Stanford University
Press, Stanford, California, 2019, p. 1; Brianne McGonigle Leyh, Procedural Justice? Vic-

35

40

41
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deeply rooted, historically conditioned attitudes about the nature of law,
about the role of law in society and the polity, about the proper organiza-
tion and operation of a legal system, and about the way law is or should
be made, applied, studied, perfected, and taught”** (legal tradition). Ac-
cording to estimates, 34 per cent of the world’s jurisdictions are based on
the civil law model, or civil law systems mixed with others (for example,
indigenous or religious legal ideologies),*® while approximately 28 per
cent of the jurisdictions follow the common law model, including systems
compounded with it.**

4.2.1.1. Civil Law

The term ‘civil law’ is derived from the Latin ‘ius civile’™ and also re-
ferred to as Romano-Germanic law or Continental European law.*® Some
even say that the civil law traditions have most widely influenced interna-
tional law, international organisations, and indeed, the common law sys-
tem in which “[t]he ghost [Roman law] walks and sometimes talks”.*’
Lawyers with a common law background normally use the term to capture
all non-English legal traditions.*® Generally speaking, there are three con-
notations associated with the concept: (1) the application of legal princi-

ples, normally derived from or based on written law; (2) the search for

245

tim Participation in International Criminal Proceedings, Intersentia, Cambridge et al.,
2011, p. 65.

Merryman and Pérez-Perdomo, 2019, p. 2, see above note 41; McGonigle Leyh, 2011, p.
65, see above note 41.

Heinze, 2014, p. 106, see above note 23.

Cf. University of Ottawa, “World Legal Systems Research Group” (available on its web
site).

Joseph Dainow, “The Civil Law and the Common Law: Some Points of Comparison”, in
American Journal of Comparative Law, 1966-1967, vol. 15, p. 420.

Merryman and Pérez-Perdomo, 2019, pp. 2-3, see above note 41, noting that civil law
dates back to 450 B.C., which is the date most often quoted for the publication of the
Twelve Tables in Rome; John Henry Merryman and David S. Clark, Comparative Law —
Western European and Latin American Legal Systems — Cases and Materials, Bobbs-
Merrill, Indianapolis, 1978, p. 4.

Barbara D. Barth, “American Legal Education: Some Advice from Abroad”, in Buffalo
Law Review, 1974, vol. 23, 681-708, 690. Critically, however, Aniceto Masferrer, “Tradi-
tion and Foreign Influences in the 19th Century Codification of Criminal Law: Dispelling
the Myth of the Pervasive French Influence in Europe and Latin America”, in Aniceto
Masterrer (ed.), The Western Codification of Criminal Law, Springer, Cham, 2018, pp. 3—
50.

Heinze, 2014, p. 107, see above note 23.
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truth; and (3) a largely inquisitorial approach in proceedings.* Typical
procedural elements of the civil law tradition are the following:

1.
2.

the ‘one case approach’;>’

an investigating magistrate, paradigmatically the juge d’instr
uction,”! tasked to investigate the truth;

a Statse2 prosecutor, as a public official, also tasked to investigate the
truth;

the judge, as an active umpire, who is (also) under a legal duty to
establish the true facts of a case and to submit the appropriate evi-
dence accordingly;>® and

the victim, as a participant with his or her own procedural rights (a
partie civile).**

In contrast, civil law’s emphasis on the written law>’ is less relevant

given the increasing reliance on statutes and other written sources in mod-

49

50

51
52

53

54

McGonigle Leyh, 2011, p. 70, see above note 41; Michael Bohlander, “Language, Culture,
Legal Traditions, and International Criminal Justice”, in Journal of International Criminal
Justice, 2014, vol. 12, pp. 494 ff.; on the importance of truth-seeking, see for example,
Michele-Laure Rassat, Traité de procedure pénale, Presses Universitaires de France, Paris,
2001, p. 297, Frédéric Desportes and Laurence Lazerges-Cousquer, Traité de procédure
pénale, fourth edition, Economica, Paris, 2016, mn. 550; Hans-Heiner Kiihne,
Strafprozessrecht, ninth edition, C.F. Miiller, Heidelberg, 2015, mn. 1, 628, 751; Karl Pe-
ters, Strafprozef, fourth edition, C.F. Miiller, Heidelberg, 1985, pp. 16, 82-3; Billis, 2015,
pp. 42 ff., see above note 40.

Where only one case is prepared by a State official who carries out the major part of the
investigations, see Kai Ambos, “International Criminal Procedure: ‘adversarial’, ‘inquisito-
rial” or mixed?”, in International Criminal Law Review, 2003, vol. 3, p. 4; Schuon, 2010, p.
4, see above note 8; Maximo Langer, “The Rise of Managerial Judging in International
Criminal Law”, in American Journal of Comparative Law, 2005, vol. 53, p. 839.

Heinze, 2014, p. 107, see above note 23.

See, on the prosecutor, Thomas Weigend, “Prosecution: Comparative Aspects”, in Joshua
Dressler (ed.), Encyclopedia of Crime and Justice, second edition, MacMillan, New York
et al., 2002, pp. 1232—4. This is why the prosecutor, like the judge, has a duty to gather
both inculpatory and exculpatory evidence, see ibid., p. 1234.

Schuon, 2010, p. 4, see above note 8; Langer, 2005, p. 840, see above note 50; Heinze,
2014, p. 108, see above note 23. About “judge-led trials” at the ICC see Megan A. Fairlie,
“The Unlikely Prospect of Non-adversarial Trials at the International Criminal Court”, in
Journal of International Criminal Justice, 2018, vol. 16, pp. 295-313.

List from Ambos, 2016, p. 2, see above note 20. On the role of the victim as a partie civile
in the criminal procedure of France and Italy, respectively, see for example, Rassat, 2001,
pp. 247-93, see above note 49; Gilberto Lozzi, Lezioni de procedura penale, G. Giappich-
elli, Turin, 2001, pp. 128-33. See also Ambos, 2016, pp. 175 ff., see above note 20.

Publication Series No. 28 (2020) — page 167



Power in International Criminal Justice

ern common law systems. At any rate, the civil law tradition, as “a body
of general principles carefully arranged and closely integrated”, > suggests
an ideological element in the history and reality of codification, including
elements of legal theory and the sociology of law.’” Further, the generality
of legal rules is high — codes in civil law are said to be a collection of ab-
stract principles rather than specific rules for particular situations or even
concrete cases.’® Finally, since legal certainty and predictability™ are “su-
preme value[s]” and basically “unquestioned dogma[s]”® in the civil law
tradition — think only about its strict take on the principle of legality (nul-
Ium crimen sine lege)® — it promotes sophisticated methods of interpreta-
tion®* and common definitions and classifications.*

4.2.1.2. Common Law

Common law is also referred to as ‘Anglo-American’ law. This might be
misleading because it suggests that English and American laws are rather
similar. It also ignores the plurality within US legal systems and the rela-
tionship of English law to Scottish and (Northern) Irish laws. However,
this ambiguity might only exist with regard to legal systems and their (un-

> Merryman and Pérez-Perdomo, 2019, pp. 20-26, especially 25, see above note 41; see also

Dainow, 1966—1967, p. 424, see above note 45 (“Generally, in civil law jurisdictions the
main source or basis of the law is legislation, and large areas are codified in a systematic
manner. These codes constitute a very distinctive feature of a Romanist legal system, or the
so-called civil law”.); in more detail, Heinze, 2014, p. 108, see above note 23.

Dainow, 19661967, p. 424, see above note 45; see also Heinze, 2014, p. 108, see above
note 23, with further references.

Charles H. Koch Jr., “Envisioning a Global Legal Culture”, in Michigan Journal of Inter-
national Law, 2003-2004, vol. 25, p. 24.

Joseph Sanders, “Law and Legal Systems”, in Edgar F. Borgatta and Rhonda J.V. Mont-
gomery (eds.), Encyclopedia of Sociology, Vol. IlI, second edition, Macmillan, New York
et al., 2000, pp. 1544, 1546; see also Dainow, 1966—1967, p. 424, see above note 45;
Heinze, 2014, p. 109, see above note 23. For a German perspective, see Michael Bohlander,
“Radbruch Redux: The Need for Revisiting the Conversation between Common and Civil
Law at Root Level at the Example of International Criminal Justice”, in Leiden Journal of
International Law, 2011, vol. 24, p. 402.

% Koch, 2003-2004, p. 36, see above note 57.
60 Merryman and Pérez-Perdomo, 2019, p. 48, see above note 41.

56
57

58

Sl Cf. Kai Ambos, Treatise on International Criminal Law, Vol. I: Foundations and General

Part, OUP, Oxford, 2013, pp. 88 ff.
2 Koch, 2003-2004, p- 31, see above note 57; Heinze, 2014, p. 109, see above note 23.

% Koch, 2003-2004, p- 33, see above note 57; see also Bohlander, 2014, p. 504, see above
note 49.
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intentional) equation by using the word ‘Anglo-American’. If one is talk-
ing about legal traditions in the way previously mentioned, the term ‘An-
glo-American’ can indeed be used.

The common law is characterised by the concept of a dialectical

competition between the parties, in which the stronger — and therefore
true — version of the case will prevail.* Typical procedural elements of
this tradition are:

1.
2.

a party-driven process;®’

the ‘two-case approach’, that is, the parties prepare two cases dur-
ing the pre-trial stage and present their respective cases subsequent-
ly at trial;®

an attitude towards getting the best results for the clients instead of
uncovering the truth;®’

the judge, as a passive umpire, whose task is to ensure that the par-
ties abide by the procedural rules;®®

complex rules of evidence;*” and
the jury, as a decision maker.”
While the civil law tradition emphasises codification, the chief

source’' of law in common law legal systems is case law of the courts.”” It
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65

66
67
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69
70
71

McGonigle Leyh, 2011, p. 70, see above note 41; Schuon, 2010, p. 4, see above note 8.
See generally Bohlander, 2014, pp. 493 ff., see above note 49; Billis, 2015, pp. 27 ff., see
above note 40; Carlson, 2018, pp. 73—74, see above note 9.

That is, the matter of what evidence to submit, and in which order, is mainly left to the
parties, Schuon, 2010, p. 3, see above note 8.

Schuon, 2010, p. 3, see above note 8.
Kagan, 2003, p. 244, see above note 18.

See “Democracy? Freedom? Justice? Law? What’s all this?”, in The Economist, 23 De-
cember 1999 (available on its web site).

Heinze, 2014, p. 111, see above note 23.
1bid.

Many observers from civil law systems still ignore that the common law in common law
legal system has often been replaced by statutory law, see in the same vein Massimo
Donini, “An impossible exchange? Versuche zu einem Dialog zwischen civil lawyers und
common lawyers iiber Gesetzlichkeit, Moral und Straftheorie”, in Jahrbuch der Juris-
tischen Zeitgeschichte, 2017, vol. 18, no. 1, p. 342. See also Geoffrey Samuel, 4 Short In-
troduction to Judging and to Legal Reasoning, Edward Elgar, Celtenham, Northampton,
MA, 2016, p. 31: “The common law has of course traditionally been regarded as being
based upon cases and precedents. Before the 19th century this was largely true, but today
the position is dramatically different. By far the most important source of law in England is
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is “both the source and the proof of the law, pronounced in connection
with actual cases”.”> Consequently, statutes are “usually not formulated in
terms of general principles but consist rather of particular rules intended
to control certain fact situations specified with considerable detail”,”
which involves the danger of over-criminalisation.”” While the civil law
tradition follows abstract (deductive) reasoning than a casuistic (inductive)
approach,’® decisions in common law are reached through confrontation

legislation and the great majority of cases decided by the courts involve the interpretation
and application of a legislative text”; Carissa Byrne Hessick, “The Myth of Common Law
Crimes”, in Virginia Law Review, 2019, vol. 105, pp. 965-1024.

Michael Zander, “Forms and Functions of the Sources of the Law from a Common Law
Perspective”, in Albin Eser and Christiane Rabenstein (eds.), Neighbours in Law — Are
Common Law and Civil Law Moving Closer Together? Papers in Honour of Barbara Hu-
ber on her 65th Birthday, Edition Tuscrim, Freiburg, 2001, pp. 32, 43; Heinze, 2014, p. 111,
see above note 23. For a more nuanced note, see Birks, 1998, p. 399, see above note 3
(“[TThe self-image of the common law as judge-made is incomplete. It is judge-and-jurist-
made. The common law is to be found in its library, and the law library is nowadays not
written only by its judges but also by its jurists.”).

* Dainow, 1966-1967, p- 425, see above note 45.

™ Ibid., pp. 419, 425.

 See Darryl K. Brown, “Criminal Law Theory and Criminal Justice Practice”, in American
Criminal Law Review, 2012, vol. 49, pp. 78-79 with further references: “Observers on
both sides of the Atlantic overwhelmingly take the view that Anglo-American codes over-
criminalize, meaning that statutes label conduct as criminal that should not be so labelled
because the conduct is not sufficiently harmful and wrongful, and committing it does not
manifest culpability”. See also Sabine Swoboda, Verfahrens- und Beweisstrategien vor den
UN-ad hoc Tribunalen, Nomos Verlagsgesellschaft, Baden-Baden, 2013, p. 218: “Zuletzt
sei noch auf den Teufelskreis der Expansion des materiellen und prozessualen Strafrechts
hingewiesen, der die Entwicklung des US-amerikanischen Strafrechts prigt. Dieser
Teufelskreis nimmt seinen Anfang in der bestédndigen Ausweitung der materiell-rechtlichen
Strafgrundlagen durch den Gesetzgeber. Den Expansionstendenzen des materiellen Rechts
versuchen die Gerichte mit immer weiteren Verfeinerung des Verfahrens- und Beweis-
rechts zu begegnen, worauthin der Gesetzgeber die ihm strafprozessual gesetzten Grenzen
abermals mit neuen, noch expansiver ausgeformten Strafvorschriften zu unterlaufen ver-
sucht”.

Bohlander, 2011, p. 402, see above note 58. This general observation lacks nuances but is
dictated by space constraints. It goes without saying that the approach to judicial or legal
decision making in civil law traditions is not that obvious. In fact, Arthur Kaufman — draw-
ing on Peirce and Liiderssen — recognised three “methodological instruments” (meth-
odische Instrumente): Deduktion, Induktion and Abduktion. Abduktion occurs in the initial
stage of a trial: The decision maker searches for a hypothesis about what his or her judg-
ment could be. Frankly, this presupposes a hermeneutical preconception of the judgment,
what Kaufmann calls Vorverstindnis but might be a euphemistic phrasing of prejudice
(Vorurteil). Abduktion is thus a form of Rechtsbegriindung, which I will describe below
4.5.3., and a way to ensure the court’s jura novit curia. See Arthur Kaufmann, “Be-
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and reasoned debate,”” that is, by assessing “the force of arguments” from

2 79

all sides.” Legal certainty is “not elevated to the level of dogma”,” as is
often the case in civil law systems. Renowned scholars such as Jeremy
Bentham and Robert Kagan associated ‘common law’ or ‘adversarial le-
galism’ with unpredictability, legal uncertainty and costliness.™

77

78

79
80

merkung zur positive Begriindung und zur Falsifikation des Rechts”, in Cornelius Prittwitz
et al. (eds.), Festschrift fiir Klaus Liiderssen, Nomos, Baden-Baden, 2002, p. 83, 92. It is
interpretation proceeding from the (hypothetical) result, Joachim Hruschka, Strafrecht, se-
cond edition, Walter de Gruyter, Berlin, New York, 1988, p. XVIII (“Auslegung vom
Ergebnis her”). Formulating a hypothesis by abduction is a necessary requirement to be
able to formulate the major premise (Obersatz) that contains the written rule that is applied
(ibid., p. 94). This is the inductive approach. What follows is a comparison between case
and law, the Untersatz. This comparison has famously been described as “moving back
and forth between case and law” (Hin- und Herwandern des Blickes zwischen Obersatz
und Lebenssachverhalt) by Karl Engisch in his Logische Studien zur Gesetzesanwendung,
third edition, Carl Winter, Heidelberg, 1963, pp. 14-15. It is thus an analogical approach.
What follows as a last step is the falsification: The subordination of Untersatz and Ober-
satz through a syllogism. This Subsumtion is a deductive approach (ibid., p. 94). I translat-
ed Subsumtion as ‘subordination’ for reasons of simplification. Drawing on Frege, ‘subor-
dination’ and Subsumtion are distinct: The former is the subordination of a term under an-
other term, while the latter is the attribution (that word might come closest) of a matter to a
term, see Gottlob Frege, Schriften zur Logik und Sprachphilosophie, edited by Gottfried
Gabriel, Felix Meiner Verlag, Hamburg, 2001, pp. 25-28. See also James R. Maxeiner,
“Legal Certainty: A European Alternative to American Legal Indeterminacy?”, in Tulane
Journal of International and Comparative Law, 2007, vol. 15, pp. 542, 577 et seq.; Win-
fried Hassemer, Tatbestand und Typus - Untersuchungen zur strafrechtlichen Hermeneutik,
Heymann, Cologne et al., 1968, pp. 18 et seq. About judges’ preconceptions also Thomas
W. Merrill, “Learned Hand on Statutory Interpretation: Theory and Practice”, in Fordham
Law Review, 2018, vol. 87, p. 1, 8; Carl-Friedrich Stuckenberg, “Der juristische Gu-
tachtenstil als cartesische Methode”, in Zeitschrift fiir Didaktik der Rechtswissenschaft,
2019, vol. 6, p. 323, 326. The traditional hermeneutic approach has come under scrutiny by
the proponents of a structural (pragmatic) jurisprudence, see Janine Luth, Semantische
Kdmpfe im Recht, Universititsverlag Winter, Heidelberg, 2015, p. 40 with further refer-
ences.

Christopher J. Peters, “Adjudication as Representation”, in Columbia Law Review, 1997,
vol. 97, pp. 358-9.

Jeffrey S. Wolfe and Lisa B. Proszek, “Interaction Dynamics in Federal Administrative
Decision Making: The Role of the Inquisitorial Judge and the Adversarial Lawyer”, in Tul-
sa Law Journal, 1997, vol. 33, p. 305. See also Geoffrey Samuel, A Short Introduction to
Judging and to Legal Reasoning, Edward Elgar, Celtenham, Northampton, MA, 2016, p. 3.
Merryman and Pérez-Perdomo, 2019, p. 48, see above note 41.

Kagan, 2003, p. 4, see above note 18; Jeremy Bentham, “Truth versus Ashhurst or law as it
is, contrasted with what it is said to be”, in John Bowring (ed.), The Works of Jeremy Ben-
tham, Volume V, Simpkin, Marshall, Tait, Edinburgh, London, 1792/1843, pp. 231, 235;
see also Ian Bonomy, “The Reality of Conducting a War Crimes Trial”, in Journal of In-
ternational Criminal Justice, 2007, vol. 5, pp. 348 ff. Recently, this even implied the US
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An important feature of the common law is a strong mistrust of
government.®' As Bradley puts it: “We are not comfortable, especially in
the United States, where distrust of government is mother’s milk, with a
system in which government officials determine guilt with little input
from the defendant’s advocate, and none from ordinary citizens on a ju-
ry”.% Thus, in the US for instance, both the federal and the State constitu-
tions subject governmental power to crosscutting institutional checks and
judicially enforceable individual rights.*

4.2.2. ‘Adversarial’ and ‘Inquisitorial’

The terms ‘adversarial’ and ‘inquisitorial’ are probably the most common
terms used to categorise procedural systems.®* Once an author writes
about domestic or international criminal procedure in a general sense, it
does not take long until both terms appear. In that case, it is often alleged
that this or that procedural system is adversarial or inquisitorial in nature.
Adversarial features are enumerated and called for, and it is likely that the
term ‘adversarial’ is used to justify the introduction or rejection of certain
procedural features.

Supreme Court in a decision about plea bargaining: “[W]e accept plea bargaining because
many believe that without it our long and expensive process of criminal trial could not sus-
tain the burden imposed on it, and our system of criminal justice would grind to halt”, see
United States, Supreme Court (‘US SC’), Lafler v. Cooper, 21 March 2012, 132 S. Ct.
1376, p. 1397; see also Pamela R. Metzger, “Fear of Adversariness: Using Gideon To Re-
strict Defendants’ Invocation of Adversary Procedures”, in Yale Law Journal, 2013, vol.
122, p. 2555 (“The Court’s anxiety about adversariness is not limited to shoring up the vi-
ability of the plea bargaining system. Rather, this anxiety extends to adversarial constitu-
tional criminal procedures in the trial process itself” (footnote omitted)).

81 Andrew E. Taslitz, “Temporal Adversarialism, Criminal Justice, and the Rehnquist Court:

The Sluggish Life of Political Factfinding”, in Georgetown Law Journal, 20052006, vol.
94, p. 1595; Daniel H. Foote, “Reflections on Japan’s Cooperative Adversary Process”, in
Malcolm M. Feeley and Miyazawa Setsuo (eds.), The Japanese Adversary System in Con-
text, Macmillan, Besingstoke, 2002, pp. 29, 37.

Craig M. Bradley, “The Convergence of the Continental and the Common Law Model of
Criminal Procedure”, in Criminal Law Forum, 1996, vol. 7, p. 472.

Kagan, 2003, p. 15, see above note 18.

See also the account of Damaska’s description of the variety of senses and the meaning of
‘adversarial’ and ‘inquisitorial’ by John D. Jackson, “Re-visiting ‘Evidentiary Barriers to
Conviction and Models of Criminal Procedure’ after Forty Years”, in Ackerman, Ambos
and Sikiri¢ (eds.), 2016, p. 241, see above note 21; Masha Fedorova, The Principle of
Equality of Arms in International Criminal Proceedings, Intersentia, Cambridge, Antwerp,
Portland, pp. 92 ff.

82

83
84

Publication Series No. 28 (2020) — page 172



4. Bend It Like Bentham: The Ambivalent ‘Civil Law’ vs. ‘Common Law’
Dichotomy Within International Criminal Adjudication

Now, what does this ‘adversarial’ really mean? Over the years,
while comparative scholars have drawn attention to the dangers of using
adversarial or inquisitorial labels to characterise legal processes in the
common law and civil law traditions,® they have used those terms quite
differently and there have been no agreements concerning their mean-
ing.®® In fact, there has been considerable confusion about the meaning of
the terms ‘adversarial’ or ‘accusatorial’, on the one hand, and ‘non-
adversarial’ or ‘inquisitorial’, on the other, because these terms are as-
signed a variety of loose meanings.®’ It is not difficult to find diverse def-
initions; a quick look into an encyclopaedia is sufficient. To be clear, the
potential of a definition has been a matter of controversy, mainly due to
the fact that the term ‘definition’ is in itself hard to define.® Definitions
may be approached from several angles: a philosophical angle, accounting
for the “sense of words and terms, for the nature of the corresponding
general ideas and finally for the nature of ‘things’”’; a linguistic and philo-
logical angle, determining “the variations in linguistic form, generally of a
lexical item, produced by actual usage”; and a creative or prescriptive an-
gle that “is motivated by the intention of limiting the notion and prohibit-

ing any other usage”."

85 See generally Swoboda, 2013, pp. 69 ff., see above note 75.

John D. Jackson, “The Effect of Human Rights on Criminal Evidentiary Processes: To-
wards Convergence, Divergence or Realignment?”, in Modern Law Review, 2005, vol. 68,
p. 740; Fedorova, 2012, p. 93, see above note 84.

Sean Doran, John D. Jackson, and Michael D. Seigel, “Rethinking Adversariness in Nonju-
ry Criminal Trials”, in American Journal of Criminal Law, 1995-1996, vol. 23, p. 13; Mir-
jan Damaska, “Evidentiary Barriers to Conviction and Two Models of Criminal Procedure:
A Comparative Study”, in University of Pennsylvania Law Review, 1973, vol. 121, pp. 507,
513; Giulio Illuminati, “The Accusatorial Process from the Italian Point of View”, in North
Carolina Journal of International Law & Commercial Regulation, 2009-2010, vol. 35, p.
297 (“Any debate on comparative law, especially in the field of criminal procedure, re-
quires clearly defined concepts. Although it is broadly used, the concept of an accusatorial
system is one of the most difficult to understand and scholars offer very different explana-
tions. What is certain is that the notions of accusatorial and inquisitorial processes are ab-
stractions. As a matter of fact, the traditional dichotomy alludes to two hypothetical models
obtained by making a generalization from some real features of existing and no longer ex-
isting systems. It follows that it is not a matter of how the law is interpreted that defines
the dichotomy; rather, the concept depends on the choice of an ideologically oriented scale
of values”).

Alain Rey, “Defining Definition”, in Juan C. Sager (ed.), Essays on Definition, John Ben-
jamins Publishing, Amsterdam, Philadelphia, 2000, p. 1.

Rey, 2000, p. 2, see above note 88.
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Thus, when I try to illustrate that the term ‘adversarial’ is by no
means used in only one sense, I am employing the second perspective
mentioned above (referring to the paper of Damaska within the Encyclo-
pedia of Crime and Justice, but also to other scholars, who have been sen-
sible of the issue and thus tried to bring light to the darkness).” Due to the
lack of space, I am mainly reflecting upon the term ‘adversarial’. Its coun-
terpart ‘inquisitorial’ I will analyse only in a comparative fashion because
the analysis applies to this term as well. The terms shall first and foremost
be defined pragmatically,®’ that is, how they are used,’” and not so much
how they should be used or can be used (the latter semantic dimension
does a play a role, though). The condition for speech and language from a
pragmatic perspective is context.” Second, the terms will be defined and
conceptualised at the same time. I thus focus on both “lexical semantemes
and their meanings in common usage” (definition of words) and “concepts
and their instantiation by terms” (definition of concepts).” With regard to
concepts and terms, the common usage of the ‘adversarial’ shall be deter-
mined.” Due to space restrictions, the distinction between ‘word’, ‘term’
and ‘concept’ must be reserved for another time.”

%" Cf. Fedorova, 2012, p- 93, see above note 84; Albin Eser, “Changing Structures: From the

ICTY to the ICC”, in Ackerman, Ambos and Sikiri¢ (eds.), 2016, pp. 213-234, see above

note 21.

1" About the pragmatical turn in textual interpretation Umberto Eco, Die Grenzen der Inter-

pretation, Hanser, Miinchen, 1992, pp. 350 ff.; Noah Bubenhofer, Sprachgebrauchsmuster,
De Gruyter, Berlin, New York, 2009, p. 43. About the difference between semantics and
pragmatics Lawrence B. Solum, “Contractual Communication”, in Harvard Law Review
Forum, 2019, vol. 133, p. 23, 27.

About the usage of words see already Wittgenstein, Philosophische Untersuchungen,
posthum 2nd ed., Blackwell, Malden, 1958, reprint 1999, p. 20.

Bubenhofer, 2009, p. 43, see above note 91; Luth, 2015, p. 23, see above note 76.
Rey, 2000, p. 2, see above note 88.

Cf. the famous quote of d’Alembert: “Il est un grand nombre de sciences ou il suffit, pour
arriver a la vérité, de savoir faire usage des notions les plus communes. Cet usage consiste
a développer les idées simples que ces notions renferment, et c’est ce qu’on appelle dé-
finir”, Jean Le Rond d’Alembert, (Euvres De D’Alembert, Tome Deuxiéme, Partie 2, A.
Belin, Paris, 1821, p. 410 (“In order to arrive at the truth, in a large number of sciences it
suffices to be able to use the most common concepts. This use consists of developing the
simple ideas contained in these concepts, and this process is called ‘definition’ (transla-
tion Rey, 2000, p. 2, see above note 88).

In fact, ironically, a clear distinction between the three seems to be diluted due to the use
of language. In his distinction between ‘Wort” and ‘Begriff’, Rickert opines that the con-
duct of defining is when a certain name or word describes a certain term (‘Begriff’), see
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The term ‘adversarial’ can be used at least in five different contexts:
in addition to (i) a traditional and (v) a historical meaning, it may describe
(i1) a theoretical model, (iii) a procedural type and (iv) an procedural ide-
al.”’

4.2.2.1. Traditional Meaning

In Anglo-American jurisdictions, the term ‘adversarial’ evokes both the
aspirations and the ‘“actual features of Anglo-American criminal jus-
tice”.”® Very often, it is used to refer to the division of responsibilities be-
tween the decision-maker and the parties,” or to the assistance of counsel
and the due process of law.'” Since these features are present in both le-

Heinrich Rickert, Zur Lehre von der Definition, C.A. Wagner, Freiburg im Breisgau, 1888,
p- 18 (“Die Form wird sich immer so darstellen: dieser oder jener Name bezeichnet einen
Begriff, dessen Elemente die mit diesen oder jenen anderen Namen bezeichneten Vorstel-
lungen bilden“.). Sigwart concludes that a ‘Begriff” can never described, only a word
(‘Wort’) can, see Cristoph Sigwart, Logik, Erster Band (Tiibingen: H. Laupp'sche Buch-
handlung 1873), p. 324 (“Nennt man die Angabe aller Merkmale eines Begriffs oder des
Genus proximum und der Differentia specifica Definition, so ist klar, dass es sich darin
nicht um eine Begriffserkldrung, sondern, sofern etwas erkldrt wird, nur um eine
Worterkldrung handeln kann”.). While some translate ‘Begriff’ as ‘concept’ (Juan C. Sager
(ed.), Essays on Definition, John Benjamins Publishing, Amsterdam, Philadelphia, 2000, p.
208; Heikki E. S. Mattila, “Legal Vocabulary”, in Peter M. Tiersma and Lawrence M. So-
lan (eds.), Language and Law, Oxford University Press, Oxford, 2012, p. 27), Ogden and
Richards translate it as ‘thought’, see C. K. Ogden and I. A. Richards, The Meaning of
Meaning, Harcourt, Brace & World, New York, 1923, p. 99. The latter seems more con-
vincing. In that vein, von der Pfordten points out that words and sentences are parts of
speech and language, respectively. Terms, by contrast, belong to thoughts and thinking, see
Dietmar von der Pfordten, “Begriffe — Sprache — Recht”, in Frank Schorkopf and Christian
Starck (eds.), Rechtsvergleichung - Sprache - Rechtsdogmatik: Siebtes Deutsch-
Taiwanesisches Kolloquium vom 8. bis 9. Oktober 2018 in Géttingen, Nomos, Baden-
Baden, 2019, p. 41. For an entire different understanding of ‘term’ (in the context of con-
tracts), see Frederick Wilmot-Smith, “Term Limits: What is a Term?”, in Oxford Journal of
Legal Studies, 2019, vol. 39, p. 705, 706: “[T]erms are the propositions of law made true
by contracting parties through their acts. The second subsection refines that definition, dis-
tinguishing two different ways lawyers use the concept of a term.”, footnote omitted. Con-
cepts, by contrast, are external components of language. They are context-dependent,
which distinguishes them from terms or thoughts, see Luth, 2015, p. 74, see above note 76.

By contrast, Fedorova identifies only three different “senses” of the term adversarial: a

traditional model, a theoretical model and an ideal model, see Fedorova, 2012, pp. 94-6,
above note 84.

97

8 Mirjan Damaska, “Adversary System”, in Dressler (ed.), 2002, p. 25, see above note 52.

9 US SC, McNeil v. Wisconsin, 13 June 1991, 501 U.S. 171, 111 S. Ct. 2204; Fedorova, 2012,
p. 94, see above note 84.

190 Damaska, 2002, p- 25, see above note 98.
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gal systems with a common law tradition and those with a civil law tradi-
tion, the term ‘adversarial’ in that context is not qualified to be used as a
distinction.

With regard to “actual features of Anglo-American criminal justice”,
those features should not be confused with features of the common law
process. The latter are important for an understanding of ‘adversariness’
as a procedural type. “Actual features of Anglo-American criminal jus-
tice” are, for example, the confrontation style,'®' the privilege against self-
incrimination,'® the right to pre-trial release and the hostility to preven-
tive detention,'® as well as its basis on liberal ideology (including the
presumption of innocence and the requirement of proving guilt beyond
reasonable doubt). '™ Thus, the traditional meaning of ‘adversarial’ is
simply the opposite of ‘inquisitorial’ in the sense of continental European
criminal justice prior to its reform in the wake of the French Revolu-
tion.'” Damaska summarises:

The traditional concept of the adversary system evokes both
actual features of Anglo-American criminal process and its
aspirations. Inevitably, therefore, it combines both descrip-
tive and prescriptive elements and cannot be expected to
achieve rigorous internal consistency and coherence. It is not
so much analytically precise as it is hortatory and rhetorical,
aimed at mobilizing consent and at winning points in legal
argumentation. 106

4.2.2.2. Theoretical Model

The second context is ‘adversariness’ as a theoretical model. This theoret-
ical model describes the goal of the process: conflict resolution.'"” Proce-
dures facilitating the implementation of conflict resolution most effective-
ly are named ‘adversarial’.'® As Damaska points out: “In this second
sense, then, the adversary system [sic] is a blueprint designed to promote

19 Which is — in this sense — “subverted” by plea bargaining mechanisms, see ibid.

192 US SC, Malloy v. Hogan, 15 June 1964, 378 U.S. 1, p. 7.
19 Damaska, 2002, p- 25, see above note 98.

14 Ibid.

15 Ibid., p. 26.

19 Ibid.

197 Fedorova, 2012, p- 95, see above note 84.

1% Damaska, 2002, p- 26, see above note 98.
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the choice of certain procedures. Elements of the blueprint and features
traditionally classed as adversary do not coincide”. The goal of conflict
resolution can be pursued by a variety of approaches and models.'” ‘Ad-
versariness’ in this sense is thus normative.

4.2.2.3. Procedural Type

The third meaning of ‘adversariness’ is a procedural one. According to
Damaska, it is a “procedural type designed by comparative law scholars to
capture characteristic features of the common law process, particularly
when contrasted with continental systems”.''’ This procedural type is
purely descriptive and sometimes called the ‘lowest-common-dominator
approach’, meaning that the adversarial and inquisitorial categories simp-
ly contain the features shared by all common and civil law criminal pro-
cedure systems, respectively.''! For instance, the trial by jury or the hear-
say rule would qualify as features of the adversarial system if all common
law jurisdictions included these elements at a certain moment in time.'"
Thus, scholars who adopt the lowest-common-denominator approach call
a common denominator ‘adversarial’ or ‘inquisitorial’ simply because
they find it across a number of systems and then label the system adver-
sarial or inquisitorial.'"> Nevertheless, it remains unclear what happens
when one of the common denominators is withdrawn — either that system
can no longer be called ‘adversarial’ or ‘inquisitorial’ or the denominator

that was withdrawn is no longer ‘common’.'"*

4.2.2.4. Ideal-Type Procedure

Fourth, ‘adversariness’ can also be an ideal-type of procedure, which does
not serve as an abbreviated description of actual procedure but would
have a purely normative meaning.'" This approach conceptualises the

19 Ibid., p. 27.
"o Ibid., p. 28.

" 1bid.; see also Joachim Herrmann, “Various Models of Criminal Proceedings”, in South

African Journal of Criminal Law & Criminology, 1978, vol. 2, pp. 4-6.

Maximo Langer, “From Legal Transplants to Legal Translations: The Globalization of Plea
Bargaining and the Americanization Thesis in Criminal Procedure”, in Harvard Interna-
tional Law Journal, 2004, vol. 45, p. 7.

113 Jackson, 2005, pp- 737, 741, see above note 86.
"4 Ibid.

S 1bid., p. 742; llluminati, 2009-2010, p. 298, see above note 87 (“The features of the accu-
satorial system are determined only through contrast to those of the inquisitorial system

112
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terms adversarial and inquisitorial as Weberian ideal-types.''® These mod-
els do not exactly exist in any historical legal system,''” but while com-
mon law jurisdictions would be closer to the adversarial type, civil law
jurisdictions would be closer to the inquisitorial type.''® The approach,
instead, only labels concrete criminal procedure as closer to or farther
from the ideal-type.'"” For instance: ‘adversarial’ as an ideal of procedure
would include the presumption of innocence, the privilege against self-
incrimination and the use of oral testimony, which are then contrasted
with counter-tendencies'? to be found (allegedly) in Continental proceed-
ings."?! ‘Accusatorial’'*? as an ideal procedure has, according to Jackson,
at times been used to describe the reformed Continental procedures of the
nineteenth century whereby the separate functions of prosecuting and as-
certaining facts were severed, with the former entrusted to the prosecutor
and the latter to the investigating judge.'* In the US, ‘inquisitorialism’,
on the contrary, has always been used as an idealised system against
which the courts defined their own system.'?* In a both insightful and sur-

and vice-versa; therefore they represent only ideal models that, in practice, can combine in
different ways in relation to several variables™.); Fedorova, 2012, pp. 97 ff., see above note
84. About the meaning of “normative” see below Section 4.4.4.4.1. and Heinze, 2014, pp.
172 ff., see above note 23.

Langer, 2004, p. 8, footnote 29, see above note 112. Tatjana Hornle even says, that the
terms “adversarial” and “inquisitorial” cannot be something else than ideal-types, see Tat-
jana Hornle, “Unterschiede zwischen Strafverfahrensordnungen und ihre kulturellen Hin-
tergriinde”, in Zeitschrift fiir die gesamte Strafrechtswissenschaft, 2005, vol. 117, p. 804.
About Weber’s ideal types in more detail, see Heinze, 2014, pp. 180-3 and 195-9, see
above note 23.

116

7 Doran, Jackson and Seigel, 1995-1996, p. 14, see above note 87.

Langer, 2004, p. 8, see above note 112.
Hornle, 2005, p. 804, see above note 116; Langer, 2004, p. 9, see above note 112.

118
119

120 1n reality, of course, the safeguards mentioned are nowadays provided for in most proce-

dural systems that are labelled “inquisitorial” and enshrined in Article 6 European Conven-
tion on Human Rights, see Heinze, 2014, pp. 155-7, see above note 23.

21 Damaska, 1973, pp. 506, 569, see above note 87. See as an example US SC, Crawford v.
Washington, 8 March 2004, 124 S. Ct. 1354, p. 8, and — as a commentary — Sarah J. Sum-
mers, “The Right to Confrontation after Crawford v. Washington: A ‘Continental Europe-
an’ Perspective”, in International Commentary on Evidence, 2004, vol. 2, pp. 1-13.

122 About the difference between ‘accusatorial’ and ‘adversarial’, see Heinze, 2014, pp- 131-3,
see above note 23.

123 Jackson, 2005, pp- 737, 740, see above note 86.
124 William E. Connolly, “The Challenge to Pluralist Theory”, in William E. Connolly (ed.),

The Bias of Pluralism, Atherton Press, New York, 1969, pp. 3, 22-24. In more detail see
Heinze, 2014, pp. 152 ff., see above note 23.
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prising article — at least for Continental lawyers — Sklansky stated: “A
lengthy tradition in American law looks to the Continental, inquisitorial
system of criminal adjudication for negative guidance about our own ide-
als. Avoiding inquisitorialism is taken to be a core commitment of our le-

gal heritage”.'”’

The anti-inquisitorialism debate in the US reveals that there is a var-
iant form of adversariness and inquisitorialism as an ideal-type procedure:
an ideal model of proof. By contrast to an ideal procedure which applies
to the entire procedure, an ideal model of proof only applies to a particular
hypothesis of proof, like the question of how the truth is established, ' or
whether the decision-maker should be a judge or a jury.'?” For example,
while the adversarial model of proof claims that the truth is best discov-
ered by powerful statements on both sides of a question, for the inquisito-
rial model of proof this goal is best achieved by an active judge and a
strong investigating (State) agency, which are committed to objectivity.'*®

4.2.2.5. Historical Meaning

A fifth meaning of ‘adversariness’ was promoted by Vogler and also men-
tioned by other authors.'*’ It is usually called ‘historical meaning’."*" Il-
luminati states that “[t]he historical approach is essential not only to iden-
tify the real origins of the dichotomy, but also to fully understand the
meaning of the parameters of the opposition and the way they have

'3 David Alan Sklansky, “Anti-Inquisitorialsm”, in Harvard Law Review, 2008-2009, vol.

122, pp. 1635-6.

Cf. John D. Jackson and Sean Doran, Judge Without Jury — Diplock Trials in the Adversary
System, Clarendon Press, Oxford, 1995, p. 60; Doran, Jackson and Seigel, 1995-1996, p.
14, see above note 87.

Taslitz, 2005-2006, pp. 1589, 1591, see above note 81. De-emphasising the relevance of
the judge—jury question for a categorisation as “adversarial” or “inquisitorial” model of
proof, see Jackson and Doran, 1995, p. 60, see above note 126. See also Heinze, 2014, pp.
153 ff., 231-2, 268-276, above note 23.

Cf. Gary Goodpaster, “On the Theory of American Adversary Criminal Trial”, in Journal
of Criminal Law & Criminology, 1987-1988, vol. 78, p. 121.

See, for example, [lluminati, 2009-2010, pp. 298 ft., see above note 87.

Sabine Swoboda, “A Normative Theory of Criminal Procedure”, Book Review, in Crimi-
nal Law Forum, 2007, vol. 18, p. 157; Swoboda, 2013, p. 69, see above note 75; cf. Paul
Roberts, “Comparative Criminal Justice Goes Global”, in Oxford Journal of Legal Studies,
2008, vol. 28, pp. 370, 375.
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changed in the course of time”."*! More concretely, under the historical
perspective, it is particularly relevant which party is given prosecutorial
power and whether the judge can initiate proceedings proprio motu.'**
Thus, “the essential structural elements of the adversarial method” are:

1. The state must be prevented by law from using its power

to apply psychological or physical pressure to distort the
free testimony of the individual.

2. The state must be prevented by law from using its supe-
rior resources to create an unfair trial.

3. The individual must be an active subject of the process
and not merely a passive object.'”

In the same vein, Illuminati has identified the private nature of
prosecution, including the discretionary power to instigate a prosecution
case; the burden of proof on the prosecutor; the equality of arms between
the parties and their control of the evidence; the principle of publicity and
orality of the trial; the judge’s passive role as the arbitrator of the dispute;
and, the fact that the private accuser was left in charge of gathering the
evidence as historical features of adversarialism.'**

By contrast, an inquisitorial process is often seen as something akin
to the Francophone model of criminal procedure, deriving originally from
Napoleon’s criminal procedure code of 1808 or even earlier.'* This pro-
cess is characterised by the following features: (1) the process “is based
upon a hierarchical system of authority in which power is delegated
downwards through a chain of subordinate officials of decreasing status”;
(2) the procedure assumes the form of a “continuous, bureaucratic pro-
cess”; (3) it employs “different forms of intolerable pressure against de-
fendants in order to achieve co-operation, including physical and mental
torture in every imaginable form”, often in complete secrecy; and (4) fi-
nally, the inquisitorial trial prefers the method of “rational deduction and

B {lluminati, 2009-2010, p- 298, see above note 87; Luigi Ferrajoli, Dirito e Ragione, eighth

edition, Laterza, Rome-Bari, 2004, p. 574.
132 {]luminati, 2009-2010, see above note 87.
133 Richard Vogler, 4 World View of Criminal Justice, Ashgate, Aldershot, 2005, p. 130.
34 {lluminati, 2009-2010, p. 300, see above note 87.

135 Paul Roberts and Adrian Zuckerman, Criminal Evidence, second edition, OUP, Oxford et
al., 2010, p. 47 with further references.
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forensic enquiry” to a fair and orderly process of communication between
the parties.'*°

Obviously, this understanding of ‘adversariness’ reminds us of the
traditional meaning of this term in the sense of aspirations and features.
Thus, Swoboda gives this approach a second name: “due process adver-

sariality”."?’

4.2.2.6. Maximo Langer: A New Theoretical Framework

In his article “From Legal Transplants to Legal Translations”, Langer pro-
poses “a new theoretical framework to reconceptualize the adversarial and
the inquisitorial systems”."*® With that framework, he strives to “describe
the differences between the criminal procedures of the common and civil
law traditions”."*? This theoretical framework pretends to provide “a clear
axis of reference in comparing the differences between the adversarial and
the inquisitorial systems”.'* Thereby, Langer identifies certain core lev-
els'*! of a criminal process. Each one of these levels can have an adver-
sarial or inquisitorial shape.'** By identifying these core levels, Langer
avoids the shortcomings of the usual adversarial-inquisitorial dichotomy.
Instead, his new theoretical framework “should be understood not only as
two different ways to arrange powers and responsibilities between the

136 Vogler, 2005, pp. 19-20, see above note 133; for another description of the historical
meaning of inquisitorial see Illuminati, 2009-2010, pp. 301 ff., see above note 87. For a
recent detailed, instructive and nuanced account of the origin of Roman-Canon legal proof
in criminal cases, see Mirjan Damaska, Evaluation of Evidence, Cambridge University
Press, Cambridge, 2019, pp. 10 ef seq.

137 Swoboda, 2007, p. 157, see above note 130.

138 Langer, 2004, p. 5, see above note 112.

139 Ibid. (italics added).

140 1pid.

41" Langer himself calls it “levels”, although it might as well be called “categories”, see ibid.,

p- 13.

Langer’s identification of core levels of a criminal process that appear in a different shape
is reminiscent of Klamberg’s so-called “differentiated functional approach”. Borrowing
from Lindblom and Edelstam, Klamberg’s approach “describes how different objectives
and functions such as crime control and due process vary during criminal proceedings”,
Mark Klamberg, Evidence in International Criminal Trials, Martinus Nijhoff, Leiden, Bos-
ton, 2013, p. 9. The argument is “that the criminal procedure has to be broken into in spe-
cific procedural activities which may determine the outcome of a legal issue and appear to
resemble the casuistic approach”, ibid., p. 92. For an application of the approach to proce-
dural models such as ‘inquisitorial’, ‘adversarial’, ‘civil law’ and ‘common law’, see ibid.,
p. 501.
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main actors of the criminal process (judges, prosecutors, defense attorneys,
etc.), but also as two different procedural cultures”.'** The levels are: the
technique for handling cases; the procedural culture; and ways to distrib-
ute powers and responsibilities between the main actors.

4.2.2.6.1. The Technique for Handling Cases

The first difference is the technique for handling cases, as “the adversarial
and inquisitorial systems present substantial differences in the way they
structure procedure”.'* In Langer’s view, choosing between these two
techniques “may affect how accurately an international jurisdiction distin-
guishes the guilty from the innocent and establishes the historical back-
ground that led to mass atrocities; how swiftly it investigates and adjudi-
cates cases; how fair or unfair the public perceives international criminal
proceedings to be; and similar issues”. '* One example is case-
management techniques: in the inquisitorial system, a written dossier is
the backbone of the whole process and a major case-management tool,
from the first stage of the proceeding in which the police intervene, to the
phase of appeals against the verdict;'*® conversely, in the adversarial sys-
tem, oral and public hearings play an important role in the management of
cases, even in bargained ones.'*’ In fact, plea bargaining had been an un-
known case-management tool in inquisitorial systems until recently,'**
despite its widespread usage in Anglo-American jurisdictions.'*’

3 Ibid., p. 6.
144 Langer, 2005, pp. 835, 848, see above note 50.

5 Ibid.

146 For a description of the role of the written dossier in inquisitorial systems, see Rudolf B.

Schlesinger, “Comparative Criminal Procedure: A Plea for Utilizing Foreign Experience”,
in Buffalo Law Review, 1977, vol. 26, pp. 365-67.

147 Langer, 2004, p. 16, see above note 112.

8 For a classic analysis, see John H. Langbein, “Land Without Plea Bargaining: How the

Germans Do It”, in Michigan Law Review, 1979, vol. 78, pp. 204-225. It becomes obvious
that Langbein was influenced by Rheinstein.

For historical analyses of how the practice of plea bargaining developed in U.S. jurisdic-
tions, see Albert W. Alschuler, “Plea Bargaining and Its History”, in Law & Society Review,
1979, vol. 13, pp. 211-245; George Fisher, “Plea Bargaining’s Triumph”, in Yale Law
Journal, 2000, vol. 109, pp. 857-1086; Lawrence M. Friedman, “Plea Bargaining in His-
torical Perspective”, in Law & Society Review, 1979, vol. 13, pp. 247-259; John H. Lang-
bein, “Understanding the Short History of Plea Bargaining”, in Law & Society Review,
1979, vol. 13, pp. 261-272.
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4.2.2.6.2. The Procedural Culture

Second, adversariality and inquisitorialism must be distinguished in rela-
tion to the ‘procedural culture’. At first glance, the meaning of ‘procedural
culture’ is rather vague. However, it becomes clearer considering the two
elements of procedural culture: (i) the structure of interpretation and
meaning, and (ii) the internal dispositions of legal actors.

First, Langer describes the structure of interpretation and meaning
as “the basic ideas about prosecution and adjudication of criminal cas-
es”.">" Within these two “procedural languages”, the same terms or “signi-
fiers” often have different meanings,"”' such as the words “prosecutor”'
or “truth”.'> At the same time, there are ideas and concepts that exist only

150 Langer, 2005, p. 848, see above note 50.

151 Langer, 2004, p. 10, see above note 112.

132 Ibid.: “For instance, in the adversarial system, the word ‘prosecutor’ means a party in a

dispute with an interest at stake in the outcome of the procedure; in the inquisitorial system,
however, the word signifies an impartial magistrate of the state whose role is to investigate
the truth”. On the different conceptions of the prosecutor in the Anglo-American system
and the inquisitorial one, see, for example, William T. Pizzi, “Understanding Prosecutorial
Discretion in the United States: The Limits of Comparative Criminal Procedure as an In-
strument of Reform”, in Ohio State Law Journal, 1993, vol. 54, pp. 1349-51; Weigend,
2002, pp. 12334, see above note 52.

153 Langer, 2004, p. 10, see above note 112:

This word has a different meaning in each procedural structure of interpretation and
meaning. In the adversarial system, even if the dispute is about ‘truth’, the prosecution
tries to prove that certain events occurred and that the defendant participated in them,
while the defense tries to question or disprove this attempt. The adversarial conception
of truth is more relative and consensual: if the parties come to an agreement as to the
facts of the case, through plea agreements or stipulations, it is less important to deter-
mine how events actually occurred.

Langer explains the last sentence in more detail:

This may sound like an exaggeration because, in U.S. jurisdictions, the judge still has
to verify the factual basis for a guilty plea. But in practice, U.S. judges are usually def-
erential to the agreements of the parties about the facts.

[footnote omitted]

He then continues:

In the inquisitorial structure of interpretation and meaning, ‘truth’ is conceived in more

absolute terms: the official of the state — traditionally, the judge — is supposed to de-

termine, through an investigation, what really happened, regardless of the agreements

or disagreements that prosecution and defense may have about the event.

On the conception of truth predominant in the inquisitorial system as opposed to the
accusatorial one, see Antoine Garapon, “French Legal Culture and the Shock of ‘Globali-
zation’”, in Social & Legal Studies, 1995, vol. 4, pp. 496—497.
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in one but not the other. For instance, the adversarial system includes both
“confession” '** and “guilty plea”,'>> while the inquisitorial procedural
structure only knows “confession”.'*® In this system, “a defendant cannot
end the phase of determination of guilt or innocence by admitting his guilt
before the court. While the admission of guilt may be very useful to the
judge in seeking the truth, the judge still has the final word on the deter-

mination of guilt”.'>’

Second, just as the adversarial and inquisitorial structures of inter-
pretation and meaning are grounded in concrete procedural practices, they
are also internalised by the relevant legal actors.'”® Langer calls this the
“dimension of individual dispositions”. Langer’s “source of inspira-
tion”"*? for the development of this dimension of internal dispositions was
Pierre Bourdieu’s sociological concept of habitus, which can be defined
as “a set of dispositions which induce agents to act and react in certain
ways. The dispositions generate practices, perceptions, and attitudes
which are ‘regular’ without being consciously co-ordinated or governed
by any ‘rulef[...]”."®°

For Langer, internal dispositions are patterns “acquired by the inter-
nalization of the procedural structures of interpretation and meaning,
through a number of socialization processes”.'®' These patterns are, for
example, the judge’s role to be a passive umpire. This role

154 Which Langer describes as “an admission of guilt before the police”, see Langer, 2004, p.

11, see above note 112.

155 Which is “an admission of guilt before the court that, if accepted, has as its consequence

the end of the phase of determination of guilt or innocence”, ibid.

1bid. See, for example, Myron Moskovitz, “The O.J. Inquisition: A United States Encoun-
ter with Continental Criminal Justice”, in Vanderbilt Journal of Transnational Law, 1995,
vol. 28, p. 1153.

Langer, 2004, p. 11, see above note 112, continuing: “In any case, if an admission of guilt
happens during the pre-trial phase, the case must still go to trial before the judge can make
a final determination”. See, in more detail, John H. Langbein, Comparative Criminal Pro-
cedure: Germany, West Publishing Co., St. Paul, Minnesota, 1977, pp. 73-74.

Langer, 2004, p. 11, see above note 112.

156

157

158

159" Langer speaks of “source of inspiration”, because he explicitly does not follow the theoret-

ical framework of Pierre Bourdieu in this chapter, see ibid., p. 12, footnote 41.

John B. Thompson, “Editor’s Introduction”, in Pierre Bourdieu, John Thompson, Gino
Raymond and Matthew Adamson (eds.), Language and Symbolic Power, Harvard Univer-
sity Press, Cambridge, 1999, p. 12.

Langer, 2004, p. 12, see above note 112. Those “socialisation processes” are, for example,
“law schools, judiciary school, prosecutor’s office and law firm training, interaction with

160

161
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is not only due to the adversarial structure of interpretation

and meaning; it is also due to the phenomenon that a sub-

stantial number of legal actors have internalized this struc-

ture of meaning in a common law jurisdiction, they have

come to consider this as the proper role of a judge and will

usually act accordingly — i.e., censoring a judge who partici-

pates too actively in the interrogation of witnesses. '
In other words, “to the extent that legal actors internalize these structures
of meaning and then interpret and interact with reality through them, one
could say that these structures of meaning constitute and shape legal ac-

tors as subjects”.'®

These individual dispositions are often underestimated and become
especially relevant in the case of the transfer of legal ideas, norms, and
institutions between adversarial and inquisitorial systems, as well as legal
transplants in general.'® As I will demonstrate later, ignoring these indi-
vidual dispositions leads to many difficulties, as happened in Italy'®® and
Germany, ' and as it still occurs at the ICC."'?’

4.2.2.6.3. Ways to Distribute Powers and Responsibilities Between
the Main Legal Actors

Finally, adversarial and inquisitorial procedures differ at another level,
which Langer calls the “dimension of procedural power”.'*® Langer ob-

the courts, etc.”. As a result of this socialisation, “a substantial number of actors in the
criminal justice system are predisposed to understand criminal procedure and the various
roles within it in a particular way, and these dispositions become durable over time”, ibid.

12" 1bid.
163 Ibid.
164 1bid.

165 See below Section 4.3.2. See also Heinze, 2014, pp. 152, 316 ff., 529 ff., 535 ff., see above
note 23; Michael Vitiello, “Bargained-for-Justice: Lessons from the Italians?”, in Universi-
ty of the Pacific Law Review, vol. 48, 2017, pp. 247-263; Ennio Amidio, “Rethinking Evi-
dence under Damaska’s Teaching”, in Ackerman, Ambos and Sikiri¢ (eds.), 2016, p. 54,

see above note 21.

166 For more details see Kai Ambos and Alexander Heinze, “Abbreviated Procedures in Com-

parative Criminal Procedure: A Structural Approach with a View to International Criminal
Procedure”, in Morten Bergsmo (ed.), Abbreviated Criminal Procedures for Core Interna-
tional Crimes, Torkel Opsahl Academic EPublisher, Brussels, 2017, pp. 57 ef seq.

167 See Heinze, 2014, pp. 535 ft., see above note 23.
'8 L anger, 2004, p. 13, see above note 112. Langer remarks that “[t]his dimension of proce-

dural power has also been relatively overlooked by comparative criminal procedure anal-
yses, and it is central not only to describing the differences between the adversarial and the

Publication Series No. 28 (2020) — page 185



Power in International Criminal Justice

serves that “[t]he main actors of the criminal process — judges, prosecutors,
defense attorneys, defendants, police, etc. — have different quanta of pro-
cedural powers and responsibilities in each system”.'® He provides ex-
amples relating to the powers and responsibilities of the decision-maker'"™
vis-a-vis the prosecution and the defence.'”! He thereby includes institu-
tional considerations, describing the relationships of power between the
“office of the prosecution, the judiciary, the bar, the public defense office,
the police, etc.”,'’* but also with regard to “permanent professional actors
and lay people”.'” Again, Langer alludes to the so-called “internal dispo-
sitions of legal actors” being also intertwined with the dimension of pro-
cedural power.'” He remarks that, for instance, “an inquisitorial structure
of interpretation and meaning gives the judge broad investigatory powers
while giving more limited powers to the prosecution and defense. At the
same time, though, any attempt to change this structure of interpretation
and meaning will usually generate a reaction by the judges who protest
against being disempowered through a new procedural structure of mean-
ing”.'” This statement does not only describe certain anomalies and con-
tradictions in domestic settings such as Italy,'”® and in the context of the
rather diverse procedural regime of the ICC,'”’ but it also shows that the

inquisitorial systems, but also to identifying potential /oci of resistance towards judicial re-
forms in adversarial and inquisitorial institutional settings”, see ibid., with footnote 47.

19 1bid.

70 Ibid., with footnote 48: “The inquisitorial judges are also more powerful than adversarial

professional judges because of their power to decide which evidence is produced at trial
and the order in which it is presented, as well as through their power to lead the interroga-
tion of witnesses and expert witnesses. However, this last statement must be qualified. The
adversarial judges have inherent powers — i.e., contempt powers — that the inquisitorial
ones lack. In addition, since there is less hierarchical control over the decisions of the ad-
versarial judges than the inquisitorial judges, the former also have more power in this re-
spect”.

Ibid.: “An example of this is the power that the defense has in the adversarial system to do
its own pre-trial investigation — a power generally not present in inquisitorial systems”.

172 Ibid.
173

171

Ibid., with footnote 50: “In the inquisitorial system, the power of lay people as decision-
makers is minimal or entirely non-existent. In the adversarial system, it is much more sub-
stantial, at least in comparative terms”. Cf. also Kagan, 2003, see above note 18.

Langer, 2004, p. 14, see above note 112.
1bid. with further references.
See above note 165.

174
175
176

177 See, for instance, the question of how much evidence should be communicated to the

Chamber (see in detail Heinze, 2014, pp. 80 ff. and 508 ff., see above note 23): contrary to
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above mentioned features of potential differences between adversarial and
inquisitorial procedures operate jointly in reality and tend to reinforce,
though also eventually subvert, one another.'”®

To summarise, the four adversarial-inquisitorial levels according to
Langer are:

1) Technique to handle criminal cases
2) Procedural culture
a) Structure of interpretation and meaning

e basic ideas about prosecution and adjudication of criminal
cases

b) Internal dispositions of legal actors
e internalisation of these basic ideas by legal actors

e practices, perceptions and attitudes which are ‘regular’
without being consciously co-ordinated or governed by
any ‘rule’

3) Legal identity
e awareness of coming from an adversarial or inquisitorial sys-
tem influences the own definition of legal actors
4) Ways to distribute powers and responsibilities between the main le-
gal actors

e thatis, active judge?'”

4.2.2.7. Conclusion

As demonstrated above, one possible (and most often used) model of
criminal process is through the categories ‘adversarial’ and ‘inquisitorial’.
Its suitability for a contextual interpretation of procedural rules and the

the Lubanga Pre-Trial Chamber, the Bemba Pre-Trial Chamber demanded to have access
to evidence other than that on which the parties intend to rely at the confirmation hearing,
since otherwise the Chamber could be deprived of its power to order further disclosure
(Bemba, Pre-Trial Chamber, Decision on the evidence disclosure system and setting a
timetable for disclosure between the parties, 31 July 2008, ICC-01/05-01/08-55, para. 44
(‘Decision on disclosure’) (http://www.legal-tools.org/doc/15¢802/)). In other words,
without knowing what evidence exists, the power to order further disclosure is not more
than a paper promise.

178 Langer, 2004, p. 14, see above note 112.
179 cf. figure 13 in Heinze, 2014, p. 128, see above note 23.
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Statute of the ICC will be assessed later. However, it can already be con-
cluded that the terms have various meanings and are used either as Nomi-
naldefinition'® or as Realdefinition without the ensuing reflection on the
possibility of other (pragmatic) meanings.'®'

Before the US Supreme Court, for example, the different meanings
and uses of ‘adversarial’ and ‘inquisitorial’ became apparent in McNeil v.
Wisconsin, where the majority decided to limit the scope of Miranda pro-
tections — that is, in casu, the right to counsel. Even though Miranda-type
warnings are also generally required in legal systems of the civil law tra-
dition, '™ in his dissenting opinion, Justice Stevens stated: “today’s deci-
sion is ominous because it reflects a preference for an inquisitorial system
that regards the defense lawyer as an impediment rather than a servant to

the cause of justice”.'®

Justice Scalia responded to this allegation:

The dissent condemns these sentiments as ‘revealing a pref-
erence for an inquisitorial system of justice.’ [...] We cannot
imagine what this means. What makes a system adversarial
rather than inquisitorial is not the presence of counsel, much
less the presence of counsel where the defendant has not re-
quested it; but rather, the presence of a judge who does not
(as an inquisitor does) conduct the factual and legal investi-
gation himself, but instead decides on the basis of facts and
arguments pro and con adduced by the parties. In the inquisi-
torial criminal process of the civil law, the defendant ordinar-
ily has counsel; and in the adversarial criminal process of the
common law, he sometimes does not. Our system of justice
is, and has always been, an inquisitorial one at the investiga-
tory stage (even the grand jury is an inquisitorial body), and
no other disposition is conceivable. Even if detectives were
to bring impartial magistrates around with them to all inter-
rogations, there would be no decision for the impartial mag-
istrate to umpire. If all the dissent means by a ‘preference for

180 A Nominaldefinition would not explain but constitute both usage and core elements of a
word ab initio, cf. Klaus Friedrich Rohl and Hans Christian Rohl, Aligemeine Rechtslehre,
third edition, Verlag Franz Vahlen, Munich, 2008, p. 39.

A Realdefinition is an analytical or lexical definition that explains both common usage and
core elements of the words, cf. R6hl and Rohl, 2008, p. 39, see above note 180.

182 Bradley, 1996, pp. 471, 475, see above note 82.
183

181

MecNeil v. Wisconsin, Dissenting Opinion of Justice Stevens, see above note 99.
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an inquisitorial system’ is a preference not to require the
presence of counsel during an investigatory interview where
the interviewee has not requested it—that is a strange way to
put it, but we are guilty. 184

Obviously, Justices Stevens and Scalia simply applied different
meanings of ‘inquisitorial’: while Justice Stevens (probably subconscious-
ly) was referring to a historical meaning of this term, Justice Scalia rather
meant a combination of procedural type and ideal-type.'®* Nevertheless, it
was Justice Stevens who caused this misunderstanding by not explaining
which meaning he was referring to (Justice Scalia did not do this either,
but he at least committed himself to more detailed explanations of the
term).

Unfortunately, the reluctance to define ‘adversarial’ and ‘inquisito-
rial’ remains even before the ICC, although at this level the protagonists
should be aware of the different understandings of legal terms. For exam-
ple, the Pre-Trial Chambers in the Katanga and Chui and Bemba cases
referred to “the requirements of adversarial proceedings and the principle
of equality of arms”'®® and the Trial Chamber in the Katanga and Chui
case stated in a hearing that “the adversarial nature of the proceedings
and the fairness of the proceedings under Art. 64(2) of the Statute will be
reinforced”.'®” In a decision of the Bemba Trial Chamber, the dissenting
Judge Kuniko Ozaki observed that “ICC proceedings are closer to the ad-

versarial legal system than to the inquisitorial system”."®®

184 McNeil v. Wisconsin, see above note 99.

185 See also Sklansky, 2008-2009, p. 1636, see above note 125.

186 Katanga and Chui, Trial Chamber, Decision on the Prosecutor’s Application for Protective

Measures Pursuant to Article 54(3)(f) of the Statute and Rule 81(4) of the Rules, 25 March
2009, ICC-01/04-01/07-989-tENG, para. 3 (http://www.legal-tools.org/doc/f50c3c/) with
reference to idem, Decision on the Redaction Process, 12 January 2009, ICC-01/04-01/07-
819-tENG, para. 7 (http://www.legal-tools.org/doc/a7527b/) (italics added); Bemba, Ap-
peals Chamber, Judgment on the appeal of Mr. Jean-Pierre Bemba Gombo against the de-
cision of Pre-Trial Chamber III entitled “Decision on application for interim release”, 16
December 2008, ICC-01/05-01/08-323, para. 32 (http://www.legal-tools.org/doc/5a1931/).

187 Katanga and Chui, Trial Chamber, Trial Chamber Hearing, 12 February 2010, ICC-01/04-
01/07-T-101-Red-ENG, Judge Cotte, p. 2, lines 21-22 (http://www.legal-tools.org/doc/
1£2b06/).

Bemba, Trial Chamber, Partly Dissenting Opinion of Judge Kuniko Ozaki on the Decision
on the Unified Protocol on the practices used to prepare and familiarise witnesses for giv-
ing testimony at trial, ICC-01/05-01/08-1039, 24 November 2010, para. 20 (‘Dissenting
Opinion of Judge Kuniko Ozaki’) (http://www.legal-tools.org/doc/f62{75/).
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All those statements — whether correct or not — share both a lack of
a proper explanation as to the meaning of ‘adversarial’ and the transparent
use of Realdefinitionen and Nominaldefinitionen. Thus, one can only
guess that the first statement probably refers to an ideal model while the
second is a combination of a theoretical model and a procedural ideal. The
third statement obscures the matter even more by referring to the ‘inquisi-
torial system’ instead of inquisitorial proceedings or the inquisitorial trial.
However, the adversarial system is not similar to the adversarial trial,'®
let alone that the countless attempts to define the terms “system”'®® and
“trial”'”! and to grasp them as concepts. Applied to the criminal process, a

'8 Marvin Zalman, “The Adversary System and Wrongful Conviction”, in C. Ronald Huff
and Martin Killias (eds.), Wrongful Conviction: International Perspectives on Miscarriag-
es of Justice, Temple University Press, Philadelphia, 2008, p. 71.

Especially the late Luhmann promoted the idea of sociological systems, where communi-
cation is a central feature, Niklas Luhmann, Einfiihrung in die Systemtheorie, edited by
Dirk Baecker, 4th ed., Carl-Auer, Heidelberg, 2008, pp. 100 ff.; Richard Nobles, and Da-
vid Schiff, “Taking the Complexity of Complex Systems Seriously”, in The Modern Law
Review, 2019, vol. 83, p. 662. Luhmann relied on theories of systems, as they had devel-
oped within biology and cybernetics. Law, within this theory, is one of society’s sub-
systems, ibid and Dietmar Braun, “Rationalisierungskonzepte in der Systemtheorie Niklas
Luhmanns und in der Handlungstheorie Hartmut Essers: Ein Theorienvergleich”, in Rainer
Greshoff and Uwe Schimank (eds.), Integrative Sozialtheorie? Esser — Luhmann — Weber,
VS Verlag, Wiesbaden, 2006, p. 363 (377 with fn. 13). Teubner has taken this further,
drawing on Luhmann’s version of systems theory, autopoietic systems theory to observe a
wide range of linked legal or potentially legal issues such as juridification, pluralism,
transnational law, justice, the role of law in inter-social sub-system conflict, among others,
see, e.g., Gunther Teubner, “Altera pars audiatur: Law in the Collision of Discourses”, in
Richard Rawlings (ed.), Law, Society and Economy, Oxford University Press (Clarendon
Press), Oxford, 1997, Chapter 7.

For Ingraham, ‘trials’ — more concretely — “are usually a review of facts collected by
someone else (for example, by police, prosecutors, investigators, investigation judges or
other officials, and defense lawyers) and presented to the decision maker in open court or
through a written record”, Barton L. Ingraham, The Structure of Criminal Procedure,
Grenwood Press, New York et al., 1987, p. 24. It is rare that case law weighs in on the def-
inition of “trial”. In the Australian case Dietrich v The Queen ((1992) 177 CLR 292), Jus-
tice Deane indicated that trial must take place before a magistrate, judge or jury.
Kirchengast interprets Deane’s understanding of a criminal trial as being a “separate from
the various other pre- and post-trial processes that constitute the means by which defend-
ants are held to account for their wrongdoing”, Tyrone Kirchengast, The Criminal Trial in
Law and Discourse, Palgrave Macmillan, New York, 2010, p. 8. Vasiliev — albeit with a
view to the International Criminal Trial — describes the trial phase as “the culmination of a
host of preceding activities of the Prosecutor in investigating a case and preparing it for
prosecution”, Sergey Vasiliev, “Trial”, in Luc Reydams, Jan Wouters and Cedric Ryngaert
(eds.), International Prosecutors, Oxford University Press, Oxford, 2012, pp. 700-1.
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system is “a set of coordinated decision making bodies”, ' it encom-

passes “the entire criminal justice system to the conclusion of adjudication
and sentencing”'”® and also focuses on the police, the prosecution, the
defence and the judiciary.'* Since Judge Ozaki analysed the “specific
rules on the presentation of evidence through witnesses at the trial
stage”,'”” she should have stated more clearly why she was referring to
the entire “inquisitorial system”.

(13

4.2.2.8. Appendix: Adversarial — Accusatorial

After I have tried to illustrate how many meanings the term ‘adversarial’
can have, the matter becomes increasingly diffused when a second term is
introduced: ‘accusatorial’.'*® Historically, ‘accusatorial’ is more common-
ly used than ‘adversarial’.'”” Both terms are usually used interchangea-
bly.'”® However, a closer look reveals that ‘accusatorial’ does not have the
same meanings as ‘adversarial’.'”” As previously mentioned, ‘adversari-
ness’ can have a traditional and historical meaning and can be used in the
context of a theoretical model, a procedural type or even an ideal of pro-
cedure. Before this term is used, every author should clearly give infor-
mation about its meaning and/or context. ‘Accusatorial’, on the contrary,
is seen as a classic procedural model.?*® As Goldstein puts it:

192 Andrew Ashworth and Mike Redmayne, The Criminal Process, fourth edition, OUP, Ox-

ford, 2010, p. 17 (this definition has not been retained in the following fifth edition).
Zalman, 2008, p. 71, see above note 189.

9% Ibid., p. 83.

15" Bemba, Dissenting Opinion of Judge Kuniko Ozaki, para. 20, see above note 188.

About the term, see also Armenta-Deu, 2016, pp. 58-60, above note 21.

Ettore Dezza, Geschichte des Strafprozessrechts in der Friihen Neuzeit, Thomas Vorm-
baum (ed., trans.), Springer, Berlin, Heidelberg, 2017, pp. 1-6 ff.; Klaus Geppert, Der
Grundsatz der Unmittelbarkeit im deutschen Strafverfahren, Walter de Gruyter, Berlin,
New York, 1979, p. 12; Maximo Langer, “In the Beginning was Fortescue: On the Intellec-
tual Origins of the Adversarial and Inquisitorial Systems and Common and Civil Law in
Comparative Criminal Procedure”, in Ackerman, Ambos and Sikiri¢ (eds.), 2016, p. 277,
see above note 21.

198 Jackson, 2005, pp. 737, 740, see above note 86.

199" Cf. Abraham S. Goldstein, “Reflections on Two Models: Inquisitorial Themes in American
Criminal Procedure”, in Stanford Law Review, 1974, vol. 26, p. 1016.
See also Alexander Bechtel, “Die Constitutio Criminalis Carolina von 1532 — Wegbereiter

einer eigenstidndigen deutschen Strafrechtsdogmatik — Teil 27, in Zeitschrift fiir das juris-
tische Studium, 2018, vol. 20, p. 25.
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An accusatorial system assumes a social equilibrium which
is not lightly to be disturbed, and assigns great social value
to keeping the state out of disputes, especially when stigma
and sanction may follow. As a result, the person who charges
another with crime cannot rely on his assertion alone to shift
to the accused the obligation of proving his innocence. The
accuser must, in the first instance, present reasonably persua-
sive evidence of guilt. It is in this sense that the presumption
of innocence is at the heart of an accusatorial system. Until
certain procedures and proofs are satisfied, the accused is to
be treated by the legal system as if he is innocent and need
lend no aid to those who would convict him. An accusatorial
system is basically reactive, reflecting its origins in a setting
in which enforcement of criminal laws was largely confined
to courts.”’

Examining the passage more closely, the term ‘accusatorial’ appar-
ently comprises the traditional and historical meaning of adversariness,
especially when it contrasts itself to the inquisitorial system like Vogler
did.** Moreover, by promoting conflict resolution (“keeping the state out
of disputes”) it reminds us of ‘adversariness’ as a theoretical model and
may even be regarded as ‘adversariness’ as an ideal of procedure. Thus, if
an author wishes to refer to ‘adversariness’ in (almost) all its meanings, it
may be appropriate to use the term ‘accusatorial’. However, this will rare-
ly be the case because then ‘adversariness’ receives its broadest meaning.
In sum, the term ‘accusatorial’ should only be used in cases where the ref-
erence to ‘adversariness’ in its broadest meaning is intended.

21 Goldstein, 1974, p- 1017, see above note 199.
202 gee above Section 4.2.2.5.
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Difference between Adversarial / Accusatorial
(Goldstein & Damaska)

Adversarial | Accusatorial

= Method

= (Classic Procedural Model:
adversarial trial procedure -
fundamental premises

= Presumption of innocence

Reactive

= Passive role of the state

= Finding facts and deciding
legal problems
= Resolving disputes

Accusatorial

N |

= Presumption of innocence
Adversarial = Reactive

= Passive role of the state

Figure 1: ‘Adversarial’ and ‘Accusatorial’.””®

4.3. Misleading Taxonomies

As it has become apparent, many models of criminal procedure are not
free from considerable ambiguity and their authors seldom disclose their
methodology, that is, they fail to state clearly what the purpose of those
models is.*” The disclosure and explanation of methodology is vital in
scholarship. In the words of Francis: “[E]ven a string citation without an
explanation of the methodology used in selecting the citations can serve
merely to reinforce an ideological position rather than to provide evidence
that has some claim to objectivity”.?”> As a result, the use of such models
often leads to misunderstanding rather than clarification.?*® This misun-
derstanding, in turn, impacts the description of domestic and international

203

204
205

206

Heinze, 2014, p. 132, see above note 23.

Mirjan Damaska, “Models of Criminal Procedure”, in Zbornik PFZ, vol. 51, 2001, p. 477.
Leslie Francis, “Law Reviews: The Changing Roles of Law Schools and the Publications
They Sponsor”, in Marquette Law Review, 2018, vol. 101, p. 1019, 1035.

Johannes Frederikus Nijboer, Beweisprobleme und Strafrechtssysteme — Proof and Crimi-
nal Justice Systems, Peter Lang, Frankfurt et al., 1997, p. 173.
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criminal processes. The roots of the inconsistent and partly misleading
way of using procedural models as support for legal interpretation can be
traced back to domestic criminal trials.

4.3.1. Domestic (Criminal) Procedure

Wrong modelling in domestic procedure is manifold and mostly involves
different understandings of ‘common law’, ‘civil law’, ‘adversarial’ and
‘inquisitorial’. For instance, the legal traditions of the common law and
the civil law are not clearly separated from the adversarial and inquisitori-
al procedural models. Carlson confuses the two.*’” Consider also a remark
by Wolfe and Proszek:

As in the common law tradition, the civil law courts apply
rules of procedure to govern the means by which the ultimate
decision is reached, but in much different form. The civil law
and adversarial processes dramatically differ, in terms of the
interrelated criteria of concentration, immediacy, and orality
[...1"" In a typical civil action in a common law court, this
entire sequence of events — stretching over several weeks or
months in a civil law court — would be telescoped into less
than a minute of oral colloquy between judge and counsel.””
With heightened immediacy and extensive orality, the com-
mon law court enables a rapid exchange of information; con-
trast this with a civil law court, which often requires that
each set of questions, proposed to be asked of a witness, be
submitted to the judge in advance, together with an ‘offer of
proof” supporting the proffered inquiry.210
This statement is terminologically unclear in several ways. In their
paper on administrative and civil procedure in the US, the authors appar-
ently strive to compare the common law and civil law legal traditions. Yet,
even in the short paragraph outlined above, the terminology seems incon-
sistent. In the first sentence, the authors contrast the “common law tradi-
tion” with “civil law courts”. In the second sentence, they are describing

27 Carlson, 2018, p. 73, see above note 9 (Common law “[a]lso known as ‘adversarial law’”).

28 Reference to John Henry Merryman and Rogelio Pérez-Perdomo, The Civil Law Tradition:

An Introduction to the Legal Systems in Europe and Latin America, third edition, Stanford
University Press, Stanford, California, 2007, p. 116. Latest edition: Merryman and Pérez-
Perdomo, 2019, p. 118, see above note 41.

209 1pid.

210 Wolfe and Proszek, 1997, pp. 311-312, see above note 78, ellipsis and footnotes in the

original.
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the dichotomy of the inquisitorial and adversarial procedural model.
However, they neither clarify which meaning both terms have nor are they
consistent in the use of terminology: they do not contrast the inquisitorial
model with the adversarial one but the “civil law process” with the “ad-
versarial process”. What does the “civil law process” in this regard mean?
Does it describe the process within the civil law tradition? Which
process? It could be civil procedure, administrative procedure or even
criminal procedure. Or does it concern the civil procedure in general? If
so, why should it be compared to the “adversarial process”? Civil proce-
dure can be both adversarial and inquisitorial. Terminologically, the third
sentence of the statement does not bring any clarification. On the contrary:
“Civil action in a common law court” may be identified as a civil trial be-
fore a trial court within the common law tradition. Consequently, the au-
thors also mention “civil action” before a “civil law court”. This contrib-
utes to a confusion of civil law, civil action, civil law and common law
court, civil process and adversarial process (all terms without any expla-
nation): a person not familiar with the terminological subtleties will nec-
essarily be confused. Does “civil action” not always take place before a
“civil law court”? Even persons familiar with comparative law could only
guess that the authors refer to a civil lawsuit before a court within the civil
law tradition. Likewise, the question of whether this civil law tradition has
an adversarial or inquisitorial procedural model for civil lawsuits remains
unanswered.

The confusion of civil law as a legal tradition and civil law as con-
trasted to criminal law, which was partly the problem in the statement just
mentioned, has also given rise to a misunderstanding in the following ex-
cerpt of an article of Freedman,?'' when he is referring to a study by
Kaplan:

In the criminal process there are special rules, particularly
the exclusionary rules, that recognize values that take prece-
dence over truth. The adversary system should be even more
effective in determining truth in the civil process, therefore,
where such values are not ordinarily applicable. A study of
civil litigation in Germany conducted by Professor Benjamin
Kaplan (later a Justice in the Supreme Judicial Court of Mas-
sachusetts) found the judge-dominated search for facts in

2T Monroe H. Freedman, “Our Constitutionalized Adversary System”, in Chapman Law Re-
view, 1998, vol. 1, p. 78.
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German civil practice to be ‘neither broad nor vigorous,” and
‘lamentably imprecise.’?'? Professor Kaplan concluded that
the adversary system in this country does succeed in present-
ing a greater amount of relevant evidence before the court
than does the inquisitorial system.*"?

It is not clear what the author means: does he intend to say that in
German civil procedure it is the judge who investigates the facts? This
general remark would be incorrect due to the so-called
Beibringungsgrundsatz or Verhandlungsgrundsatz.*'* Or is he trying to
say that the criminal procedure within a civil law system like Germany
provides for an active judge who investigates the facts? This is basically
correct. However, the use of the term “civil litigation” for criminal proce-
dure is at least questionable. In any case, Freedman’s statement causes
confusion.

The same applies to remarks about criminal procedure as ‘inquisito-
rial’ or ‘adversarial’. It remains unclear whether ‘adversarial’ and ‘inquisi-
torial’ characteristics are being defined by the historical evolution of ex-
istent, institutionalised legal procedures, or whether existing procedural
systems are to be interpreted and evaluated by reference to idealised mod-
els of an ‘adversarial’ and ‘inquisitorial’ process.?'’> In US-courts, the
terms ‘inquisitorial’, ‘continental’ and ‘civil law’ are not only confused,
but also used inconsistently. As Sklansky?'® points out:

212 Benjamin Kaplan, “Civil Procedure — Reflections on the Comparison of Systems”, in Buf-
falo Law Review, 1960, vol. 9, pp. 420—421.

23 1bid.

214 According to this principle, it is within the responsibility of the parties to provide the court
with and prove the facts the court has to base its decision on, see Hans-Joachim Musielak
and Wolfgang Voit, Grundkurs ZPO, fifteenth edition, C.H. Beck, Munich, 2020, mn. 208—
215; Martin Schwab, Zivilprozessrecht, fifth edition, C.F. Miiller, Heidelberg, 2016, mn. 5;
Othmar Jauernig and Burkhard Hess, Zivilprozessrecht, thirtieth edition, C.H. Beck, Mu-
nich, 2011, § 24; Walter Zeiss and Klaus Schreiber, Zivilprozessrecht, twelfth edition,
Mohr Siebeck, Tiibingen, 2014, mn. 174 et seq. For reasons why this principle cannot be
transferred to the criminal process, see Edda WeBlau, Das Konsensprinzip im Strafverfah-
ren, Nomos, Baden-Baden, 2002, pp. 98—103.

Paul Roberts, “Faces of Justice Adrift? Damaska’s Comparative Method and the Future of
Common Law Evidence”, in Jackson, Langer and Tillers (eds.), 2008, pp. 295, 298, 299,
see above note 16.

216 Sklansky, 2008-2009, p. 1639, see above note 125, footnotes in the original.

215
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Sometimes the Court implied that inquisitorial process was
bad because it relied on untrustworthy evidence.?'” At other
times the Court suggested the real concern was that Conti-
nental criminal procedure lent itself too easily to authoritari-
an abuse.”'® And sometimes it seemed as if the chief sin of
Continental criminal procedure was simply that it was Con-
tinental — “wholly foreign” to our way of doing things.219
In most of those cases, the term inquisitorial is used in its historical
sense,””” without any explanation. For instance, in many US-cases that
deal with the privilege against self-incrimination, the courts have pointed
to a “preference for an accusatorial rather than an inquisitorial system of
criminal justice” as among the “fundamental values and most noble aspi-
rations”,”?' which indicates that inquisitorialism does not provide for such
a right. The same is indicated by the Supreme Court in Miranda v. Arizo-
na,”** where it explained that the privilege against self-incrimination must
be protected from the time of arrest, because “[i]t is at this point that our
adversary system of criminal proceedings commences, distinguishing it-
self at the outset from the inquisitorial system recognized in some coun-
tries”.?*® Thus, using the adversarial ideal as a contrast to (strictly speak-

ing, as an alternative to)*** the term “inquisitorial” indicates that “inquisi-

217 See Crawford v. Washington, see above note 121.
28 See ibid., p. 56, footnote 7.
29 See ibid., p. 62.

220 Johannes Frederikus Nijboer, “Common Law Tradition in Evidence Scholarship Observed
from a Continental Perspective”, in American Journal of Comparative Law, 1993, vol. 41,
p. 303.

21 ys s, Murphy v. Waterfront Commission, 15 June 1964, 378 U.S. 52, p. 55; US SC,
United States v. Balsys, 25 June 1998, 524 U.S. 666, p. 690; US SC, Withrow v. Williams,
21 April 1993, 507 U.S. 680, p. 692; US SC, Pennsylvania v. Muniz, 18 June 1990, 496
U.S. 582, p. 595, footnote 8; US SC, Doe v. United States, 487 U.S. 201, pp. 212-13; US
SC, Andresen v. Maryland, 28 June 1976, 427 U.S. 463, p. 476, footnote 8; US SC, Michi-
gan v. Tucker, 10 June 1974, 417 U.S. 433, p. 455, footnote 2 (Brennan, J., concurring in
the judgment); US SC, Couch v. United States, 9 January 1973, 409 U.S. 322, p. 328; US
SC, Piccirillo v. New York, 25 January 1971, 400 U.S. 548, p. 566 (Brennan, J., dissenting);
US SC, Tehan v. United States ex rel. Shott, 19 January 1966, 382 U.S. 406, p. 414, foot-
note 12.

222 US SC, Miranda v. Arizona, 13 June 1966, 384 U.S. 436.

23 Ibid., p. 477; cf. Sklansky, 2008-2009, pp. 1665—6, see above note 125.

224 Space restrictions do not allow for an elaboration of the topos ‘alternative’. Strictly speak-

ing, in the case law examples provided ‘inquisitorial’ is used as a false alternative. See in
more detail Jirgen Rodig, Die Denkform der Alternative in der Jurisprudenz, Springer,
Berlin, Heidelberg, New York, 1969, pp. 22 et seq. and Klaus F. Rohl, “Buchbesprechung
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torial” is understood historically. Justice Frankfurter’s statements in Watts

v. Indiana very well demonstrate this:

225

Ours is the accusatorial, as opposed to the inquisitorial, sys-
tem. [...] Under our system, society carries the burden of
proving its charge against the accused not out of his own
mouth. It must establish its case not by interrogation of the
accused, even under judicial safeguards, but by evidence in-
dependently secured through skillful investigation. [...] The
requirement of specific charges, their proof beyond a reason-
able doubt, the protection of the accused from confessions
extorted through whatever form of police pressures, the right
to a prompt hearing before a magistrate, the right to assis-
tance of counsel, to be supplied by government when cir-
cumstances make it necessary, the duty to advise an accused
of his constitutional rights — these are all characteristics of
the accusatorial system and manifestations of its demands.**

However, the safeguards mentioned by Justice Frankfurter have in

fact been provided for in the German Criminal Procedure Code of
1877.%*" Moreover, many of those rights are enshrined in Article 6 of the
European Convention on Human Rights.”*® Some authors and judges ob-
viously tend to equate inquisitorial systems with coercive interrogation,

unbridled search, and unduly efficient crime contro

1,** that is, comparing

a historical meaning of inquisitorialism not to a historical meaning of ad-
versarialism but to an ideal, theoretical or procedural meaning. Freedman,
for instance, refers to an ideal model of proof when he states:

The adversary system, like any human effort to cope with
important and complex issues, is sometimes flawed in execu-
tion. It is both understandable and appropriate, therefore, that
it be subjected to criticism and reform. The case for radically

225
226
227

228
229

von Rodig, Die Denkform der Alternative in der Jurisprudenz”, in Zeitschrift fiir die
gesamte Strafrechtswissenschaft, 1971, vol. 83, pp. 831-850.

US SC, Watts v. Indiana, 27 June 1949, 338 US 49, p. 54.

Ibid.

Germany, Strafprozessordnung fiir das Deutsche Reich (German Criminal Procedure
Code), 1 February 1877, §§ 55, 136a (‘StPO’); Karl H. Kunert, “Some Observations on the
Origin and Structure of Evidence under the Common Law System and the Civil Law Sys-
tem of ‘Free Proof” in the German Code of Criminal Procedure”, in Buffalo Law Review,
1966-1967, vol. 16, pp. 142, 150, 151.

See Jackson and Doran, 1995, p. 57, see above note 126.

Goldstein, 1974, p. 1018, see above note 199.
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restructuring it, however, has not been made. On the contrary,
based upon reason, intuition, experience, and some experi-
mental studies, there is good reason to believe that the adver-
sary system is superior in determining truth when facts are in
dispute between contesting parties. Even if it were not the
best method for determining the truth, however, the adver-
sary system is an expression of some of our most precious
rights. In a negative sense, it serves as a limitation on bu-
reaucratic control. In a positive sense, it serves as a safe-
guard of personal autonomy and respect for each person’s
particular circumstances. The adversary system thereby gives
both form and substance to the humanitarian ideal of the
dignity of the individual. The central concern of a system of
professional ethics, therefore, should be to strengthen the
role of the lawyer in enhancing individual human dignity
within the adversary system of justice.230

Although Freedman cites Damaska, he ignores Damaska’s reference

to the different meaning of the adversary or adversarial system.?' That
differentiation has been demonstrated by Doran et al..*** They do not only
identify the different meanings of adversarial and inquisitorial but also
clearly state which meaning they actually use, before they conclude:

Thus far we have identified adversariness as an ideal proce-
dural process that functions best as a method of resolving
disputes between parties and as an ideal proof process that
maximizes the ability of individuals to participate in legal
processes designed to determine historical reality. Whether a
particular governmental process will turn out to be adversar-
ial depends on many factors, including the degree to which
adversariness is seen by members of the society as compati-
ble with (or necessary to) the aims of the procedure, the de-
gree to which individuals are considered to have an im-
portant stake in the process, and the economic costs in-
curred.>* It can be argued that enforcement of the criminal

230

231
232

233

Freedman, 1998, p. 90, see above note 211.

1bid., p. 74, footnote 119; p. 76, footnotes 126 et seq.; and p. 77, footnotes 135 et seq.
Doran, Jackson and Seigel, 1995-1996, p. 22, see above note 87, footnotes and infor-
mation about omitted footnotes in the original.

See Denis J. Galligan, Discretionary Powers: A Legal Study of Official Discretion, Claren-
don Press, Oxford, New York, reprint 1987, pp. 326-337, arguing that procedural partici-
pants, at first, seek to find rational outcomes in an effective manner, but other concerns
such as economic costs, the desire for proportionality between interests and accuracy, and
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law involves the implementation of state policy, thereby jus-
tifying the use of inquisitorial procedures. In fact, much of
Anglo-American criminal procedure has been characterized
as inquisitorial [fn omitted], particularly at the stage of po-
lice investigation and interrogation.”** Nevertheless, the An-
glo-American contested trial is adversarial in nature because
at this stage the matter is viewed primarily as a dispute be-
tween the prosecution and the defense (the ‘state’ versus the
‘accused’) that requires impartial resolution. At this point,
the focus shifts to the plight of the individual defendant.
Concerns about the importance of appropriately implement-
ing state policy yield in large part to concerns about protect-
ing the rights of the accused, not the least of which is the
right not to be falsely convicted.*”

In sum, many authors — surely due to time constraints — do not resist
the temptation of using false taxonomies by creating dichotomies without
a clear definition of the categories or models. This is more than apparent
in the case of the inquisitorial-adversarial or common-law—civil law mod-
els. Take the existence of the jury as another example. In the case Blakely
v. Washington, Justice Scalia stressed that “the Framers’ paradigm for
criminal justice” rejected “civil law traditions” in favour of “the common
law ideal of limited state power accomplished by strict division of au-
thority between judge and jury”; the US Constitution “do[es] not admit
the contention that facts are better discovered by judicial inquisition than
by adversarial testing before a jury”.?*® Apart from his confusion over a
tradition versus an ideal, what Justice Scalia really refers to is not a pro-
cedural model (adversarial-inquisitorial) but the relationship between a
judge and a jury. This relationship would have been better described with
the labels ‘hierarchical’ or ‘co-ordinate’. Most importantly, it is nowadays
widely recognised that the adversarial system and the jury trial, although

the ideal of participatory decision-making put restraints on the procedures and may even

reduce their rational basis.

Abraham S. Goldstein, “The State and the Accused: Balance of Advantage in Criminal

Procedure”, in Yale Law Journal, 1959-1960, vol. 69, pp. 1163-9.

25 See Ronald M. Dworkin, 4 Matter of Principle, OUP, Oxford, 1986, pp. 79-84, arguing
that state policy in a cost-efficient society yields to the right of a person not to be falsely
convicted only when that right means avoiding intentional conviction as opposed to avoid-
ing, at all costs, accidental conviction of an innocent person.

26 US SC, Blakely v. Washington, 24 June 2004, 542 U.S. 296, p. 313.
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usually found together, are not essential to each other.”*” Otherwise, the
adversarial system that Japan introduced after World War II, that was
closely oriented towards the American system, could not be described as
adversarial, because it did not put the defendant in the adversarial seat
during the investigative phase, and it had no jury during the trial phase.**®
The sze;gne could be said about the famous Diplock Courts in Northern Ire-
land.

In more general terms, many authors and judges treat the inquisito-
rial system as a single, undifferentiated combination of a procedural mod-
el with a legal tradition and cautionary tale, stretching from the Middle
Ages to the present day, and the large differences between a Napoleonic
judge and a medieval inquisitor or modern European magistrate become
blurred.**” In the same vein, many other authors overlook that there is not
one ‘adversarial system’ and that there are certain important discontinui-
ties between the ‘English common law tradition’, and modern American
practice:**! English and early American criminal procedure were consid-
erably less adversarial than is generally believed.”** Bohlander illustrates
this with the following both amusing and alarming report:

Anecdotal and anonymous evidence may be permitted about
this author’s encounter with different international judges in
a social context, one of whom apparently thought that in civ-
il law systems, the accused has to prove her innocence and
the other stating at a symposium, with undisguised surprise
during the course of a debate about adversarial versus inquis-
itorial principles, that this had been an epiphany for them be-
cause, until that moment, they had thought that ‘adversarial’®
simply meant that the prosecution is the adversary of the de-
fence. Another otherwise very bright young lawyer who now
is a professor at a renowned law school actually asked in all

37 Gordon van Kessel, “European Trends Towards Adversary Styles in Procedure and Evi-

dence”, in Feeley and Miyazawa (eds.), 2002, p. 241, see above note 81.

Shinomiya Satoru, “Adversarial Procedure without a Jury: Is Japan’s System Adversarial,
Inquisitorial, or Something Else?”, in Feeley and Miyazawa (eds.), 2002, p. 115, see ibid.

See generally Jackson and Doran, 1995, above note 126.
20 Sklansky, 2008-2009, p. 1659, see above note 125.
2! Ingraham, 1987, pp. 8-9, see above note 191.

John H. Langbein, “The Criminal Trial Before the Lawyers”, in University of Chicago Law
Review, 1977-1978, vol. 45, pp. 263-316; R. Carter Pittman, “The Colonial and Constitu-
tional History of the Privilege against Self-Incrimination in America”, in Virginia Law Re-
view, 1935, vol. 21, pp. 763-782.
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seriousness whether civil law systems knew something like
the Fifth Amendment.***

After all, it seems that the terms ‘adversarial’ and ‘inquisitorial’,
‘common law’ and ‘civil law’ particularly suffered from a side effect of
definition as observed by Lotze already in 1874: a “willkiirliche und
launenhaften Beschreibung”*** (arbitrary and capricious course of the de-
scription).?*

4.3.2. In International (Criminal) Procedure

In fact, two irrefutable facts counter the black and white picture of (histor-
ical) inquisitorialism and (ideal) adversarialism that is still drawn by
judges and academics. First, the alleged ‘adversarial’ and ‘inquisitorial’®
systems are all merging to a certain degree.**® Therefore, second, no coun-
try has a pure adversarial or non-adversarial system.?*’ Party authority is
on the increase throughout Continental Europe, with both prosecutors and
defence lawyers becoming more active and more partisan.**® Italy, for in-
stance, adopted a quasi-adversarial system for certain cases, which en-
hanced the authority of the parties at the expense of judicial power.**’ In
general, the European Court of Human Rights influenced and changed
domestic criminal procedure to a great extent, for example, emphasising
the great importance of the trial stage (as opposed to the pre-trial stage)

243 Bohlander, 2011, p. 407 with footnote 52, see above note 58.

Hermann Lotze, System der Philosophie, Erster Teil, Drei Biicher der Logik, Verlag S.
Hirzel, Leipzig, 1874, § 60, p. 198.

Translation in Juan C. Sager (ed.), Essays on Definition, John Benjamins Publishing, Am-
sterdam, Philadelphia, 2000, p. 1.

Bradley, 1996, pp. 471 ft., see above note 82; Nico Jorg, Steward Field and Chrisje Brants,
“Are Inquisitorial and Adversarial Systems Converging?”, in Phil Fennell, Christopher
Harding, Nico Jorg and Bert Swart (eds.), Criminal Justice in Europe — A Comparative
Study, Clarendon Press, Oxford, 1995, p. 54.

Van Kessel, 2002, p. 225, see above note 237; see generally Christine van den Wyngaert,
Criminal Procedure Systems in the European Community, Butterworths, London, 1993.
Carlson, however, still acknowledges ideological differences, see Carlson, 2018, p. 73, see
above note 9.

Bradley, 1996, pp. 471 ft., see above note 82; Johannes Andenes, “Criminal Law, Crimi-
nology and Criminal Procedure”, in Journal International Law & Practice, 1993, vol. 2, p.
464.

Van Kessel, 2002, p. 228, see above note 237. In more detail see above note 165.
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and the oral form of proof (as opposed to the written form of proof).?>°

The investigating magistrate — this form of active investigating judge that
the US judges always contrast their system to — is either eliminated com-
pletely or has been heavily weakened. In Germany, since the Criminal
Procedure Reform Act of 1974, the role of the Ermittlungsrichter has
been amended to the extent that he or she is no longer responsible for the
investigation but must authorise certain interfering actions by the prosecu-
tion.”' Of course, there is still no ‘investigating magistrate’ in the US or
in England and Wales, but the requirement of authorisation by a judge for
certain action, for example, if the police want to arrest a suspect, does ex-
ist in those legal systems, too.”? Even in France, the juge d’instruction
has become controversial and its role has been constantly reduced.”>* To
provide another example of merging procedural systems: Germany intro-
duced the plea bargaining model, called Verstindigung, in 2009.%>* The
astonishing antagonism is that the German Criminal Procedure does, as a
matter of principle, apart from some exceptions like §§ 265a, 391, 402,
405, 470(2) German Code of Criminal Procedure (Strafprozessordnung,
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Two Reforms: French Defense Rights and Police Powers in Transition”, in Criminal Law
Forum, 1995, vol. 6, p. 473; Ksenija Turkovi¢ and Kresimir Kamber, “One Face of Human
Rights for Two Faces of Criminal Justice: A European Perspective”, in Ackerman, Ambos
and Sikiri¢ (eds.), 2016, pp. 413 ff., see above note 21.

See for example, StPO, § 162, see above note 227. Only in a case of emergency could the
inv