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EDITORS’ PREFACE TO THE SECOND EDITION

The second edition of this anthology is expanded with a new Chapter 17
by Professor René Provost on “Accountability for International Crimes
with Insurgent Groups”. Our Chapter 1 has been modified.
We thank again the authors and TOAEP editors, Gareth Richards,
Manek Minhas and CHAN Ho Shing Icarus, for their contributions.
Morten Bergsmo and SONG Tianying






EDITORS’ PREFACE TO THE FIRST EDITION

This anthology contains papers linked to the conference ‘The Self-Interest
of Armed Forces in Accountability for their Members for Core Interna-
tional Crimes’ held at Hoover Institution of Stanford University on 27
November 2012. The seminar was co-organized by the Centre for Interna-
tional Law Research and Policy (‘CILRAP’), Stanford University, and
UC Berkeley War Crimes Studies Center. The seminar and anthology are
parts of a CILRAP research project funded by the Royal Norwegian Min-
istry of Foreign Affairs.

As co-editors we would like to thank the Ministry as well as Stan-
ford University, in particular Richard Saller and Richard Sousa. We also
place on record our appreciation to the authors for their work and to the
editorial team of the Torkel Opsahl Academic EPublisher designated for
this book: Pauline Brosch, Gareth Richards, Nikolaus Scheffel, Alf Bu-
tenscheon Skre, Moritz Thorner and Angela Tritto.

Morten Bergsmo and SONG Tianying
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PREFACE

The contributions in this volume address an issue that has occupied histo-
rians since the beginning of European historiography — that is, the relation
of moral values to rational self-interest in war. The classic formulation of
the opposition of rational self-interest to moral principles was laid out in
Thucydides’s famous Melian dialogue in Book Five (chapters 85-116) of
his great classic, The History of the Peloponnesian War.

The context for this episode was the aggressive expansion of the
Athenian empire during the Peloponnesian War between coalitions led by
Athens and by Sparta. In 416—15 BCE the Athenians moved to subjugate
the small island of Melos as part of their tribute-paying empire. Melos had
originated as a Spartan colony and tried to maintain a position of freedom
and neutrality between Sparta and Athens. When the Athenians demanded
submission, the Melians refused. Thucydides used this setting to imagine
a debate between the Athenians and the Melians on the theme of power
and justice. As the Melians realised, the stakes could not have been high-
er: if they resisted the Athenians and lost, they would pay with their lives
by way of enslavement or slaughter.

Thucydides has the Athenians begin the debate with a brusque dis-
missal of “specious pretences” based on just desserts for past actions,
concluding that “when these matters are discussed by practical people, the
standard of justice depends on the equality of power to compel. In fact,
the strong do what they have the power to do and the weak accept what
they must”. (This is perhaps the most famous sentence of the whole histo-
ry). The Athenians’ stark realism asserts that there is no place for a
framework of justice where the powers are unequal.

Forced to make their argument on the basis of pragmatic self-
interest, the Melians respond that everyone — even the powerful Athenians
— have an interest in upholding the value of justice, because at some point
in the future the tables will be turned and the Athenians will need to ap-
peal to principles of justice. If the Athenians wield brutal power, the Me-
lians predict, “your fall will be a signal for the heaviest vengeance and an
example for the world to meditate upon”. The Athenians brush off this
argument, saying that they will deal with this contingency if it arises.



The Melians then try a different appeal to the self-interest of the
Athenians with the claim that unjust behaviour on their part will drive
other neutral states to become enemies. The Athenians counter that if they
accede to the Melian request to maintain neutrality, they will be seen to be
weak. They are better off through a show of force, intimidating others to
bow to their power.

Unable to convince the Athenians on the basis of their self-interest,
the Melians finally revert to the position that their honour requires them to
fight for their freedom and to avoid base cowardice. As far as the Atheni-
ans are concerned, honour and shame are foolish considerations when the
powers in a conflict are so uneven and self-preservation is at stake.

In the end, the Melians refused to submit to the Athenians and suf-
fered the consequences when their Spartan allies did not come to their
rescue. The Athenians besieged their city, forcing an unconditional sur-
render by the Melians. “The Athenians put to death all the men of military
age, and sold the women and children as slaves”.

Eleven years later the Spartans got the upper hand over the Atheni-
ans, besieged the city and starved them into submission. The horrific suf-
fering of the Athenians amounted to a grim sort of poetic justice, which
the Melians predicted but did not live to relish. As an ancient historian, I
am heartened to see that the contributions of this volume do not accept the
bleak claim of the Athenians that “might makes right irrelevant”, and ex-
plore the reasons why a framework of humanitarian justice really can
serve all sides, the powerful and the weak alike, as the Melians hoped.

Richard Saller

Kleinheinz Family Professor of European Studies
Vernon R. and Lysbeth Warren Anderson Dean
School of Humanities and Sciences

Stanford University
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FOREWORD BY ANDREW T. CAYLEY

This year is the 20th anniversary of the tragic events which took place in
and around Srebrenica and Zepa in eastern Bosnia-Herzegovina in July
1995. Following an intense military assault by Bosnian Serb Forces on the
United Nations-protected areas of Srebrenica and Zepa, in July 1995,
Bosnian Muslims fled Srebrenica to the nearby town of Potocari, where
the women, children, and the elderly were loaded onto packed buses and
transported away from their homes in Eastern Bosnia. Thousands of males
were detained in horrific conditions and subsequently summarily executed
by Bosnian Serb forces. In 1999 I was part of the trial team for the first
international prosecution for these events at the International Criminal
Tribunal for the former Yugoslavia (‘ICTY”). I recall my profound shock
at the systematic and cold brutality of an organised so-called “profession-
al armed force”. I had served in the armed forces of my own country, the
United Kingdom, and I simply could not imagine how officers and sol-
diers of any armed force, in the last ten years of the 20th century, could
meticulously plan and then execute the extinction of forty thousand peo-
ple.

Srebrenica naturally falls at the extreme end of the spectrum of mil-
itary offending. Events such as these are rare. But it should be recalled
that one of the reasons the first prosecution, in respect of Srebrenica, had
to take place at the ICTY was because in 1999 the Bosnian Serb authori-
ties simply could not recognise that these events had ever taken place at
all. To this day, after multiple prosecutions and convictions, the Bosnian
Serb authorities, while now at least acknowledging the events in Srebreni-
ca, still seek to minimise the scale of them.

While in the late 1990s the ICTY was struggling with the investiga-
tion and prosecution of events at Srebrenica, the work of the ad hoc tribu-
nals was generally having a strong catalytic effect on the formation of a
permanent international criminal court. It became clear, first through the
efforts of the ICTY and the International Criminal Tribunal for Rwanda,
that legal accountability for crimes committed in armed conflict was more
than an idealistic aspiration. With the formation of the permanent Interna-
tional Criminal Court (‘ICC’), those states signing and ratifying the ICC
Statute were obliged to incorporate its provisions into domestic law. In
the United Kingdom, for example, both military and civilian courts have
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jurisdiction over the crimes contained in the ICC Statute by virtue of do-
mestic legislation.

Shocking events like those at Srebrenica and the astonishing legal
developments of the last 20 years have compelled armed forces, around
the globe, to re-examine their compliance with international humanitarian
law and to re-educate themselves on the now much more refined and
comprehensive forms of criminal culpability available for operational of-
fending. As a result of all these developments, military operations carry
far more risk then they did 20 years ago. Most modern armed forces will
never engage in events like those which took place at Srebrenica in 1995.
Even so, the use of lethal force, collateral damage and injury, the treat-
ment of civilians and prisoners of war are now subject to a level of legal
scrutiny not imaginable two decades ago. And Srebrenica is one of the
many reasons why law is so embedded in military campaigns today. Mili-
tary planners now routinely consider the legal implications of operations.
Winning the hearts and minds of local populations, where troops are de-
ployed, depends on many factors, but disciplined behaviour is certainly
one of them. Counter-insurgency operations against non-state actors, who
are most unlikely to comply with the laws of armed conflict, present even
more challenges for armed forces signed up and bound by the laws of
war. It seems the future will be dominated fighting non-state actors.

Compliance with international norms of humanitarian law and hu-
man rights law, by a state and its armed forces, is to a very great extent a
measure of the civilisation of that society. Srebrenica had catastrophic
consequences for the victims and their families. But the failure of the per-
petrators of what happened at Srebrenica, to be judged by their own mili-
tary and civilian courts, has left a terrible stain on their national reputa-
tion.

Reviews of military operations to ensure their compliance with the
law can be a painful, expensive and lengthy process. But because of the
interests at stake it has to be done. Where individuals have committed dis-
ciplinary or criminal offences during military operations, they are much
more likely to face a court today than they were 20 years ago. Covering
up military offending today is no longer an option, bearing in mind most
states’ domestic obligations, in respect of core international crimes, and
the ever-watchful eye of the ICC, charged with encouraging member
states themselves to carry out genuine investigations and prosecutions of
crimes covered by the ICC Statute.

A conference was held at Stanford on 27 November 2012 to discuss
in great detail the interests at stake, for armed forces, in ensuring the pros-
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ecution of core international crimes. Those discussions have now been
encapsulated in this excellent publication. It will be an admirable guide
for military lawyers and military commanders, shape operational and
prosecution policy, and assist in the development of adequate training re-
gimes.

A generation has almost come and gone since an army planned and
executed the extermination of an entire society at Srebrenica. These
events will and should never be forgotten. They will continue to send a
powerful message from the past to the future and provide a bleak and
grim reminder of humankind’s capacity to revert to acts of brutality under
the stresses of conflict. If nothing else, the long roll of the dead of Sre-
brenica will remain a shocking warning, to even the most well-ordered
and -regulated armed forces, of the necessity for accountability for actions
on operations and the strict legal requirements of adequate training and
planning. I commend this book to you and the laudable goals it seeks to
achieve.

Andrew T. Cayley CMG QC
Director Service Prosecutions, United Kingdom
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FOREWORD BY WILLIAM K. LIETZAU

Recent decades have witnessed substantial efforts to move us from an
epoch characterised by horrific crimes and impunity to one of human
rights and accountability. At the very least, this book and the discussions
contained herein might be viewed as building blocks in that endeavour.
But it is much more than that. The worst crimes known to man have al-
ways been those associated with war. And if inter arma enim silent legis
(‘among arms, the laws fall mute’) is to become the historical anomaly
that we all wish it to be, then self-discipline of those most directly in-
volved in war-fighting is likely to be far more than a building block; it is
the cornerstone. Fortunately, as the ensuing chapters elucidate, the march
of history continues to place an ever-increasing premium on self-
discipline and self-imposed accountability with respect to core interna-
tional crimes.

It does not take complex analysis to understand why looking to mil-
itaries to hold their members accountable is so fundamentally important to
any real progress in protecting human rights in armed conflict and dimin-
ishing war’s devastating effects. Obviously, self-discipline is always the
most efficient means of restraining misbehaviour in the first instance. But
that is even truer in the war-fighting context. Of all the international
community’s well-intended endeavours to foster accountability and end
impunity, none is more important than that addressed in this book.

Soldiers are uniquely situated to be impacted by core international
crimes. Criminal conduct involves individuals crossing lines that delimit
society’s views of appropriate, civilised behaviour. Although most profes-
sional militaries today are populated by loyal citizens committed to the
rule of law, we must remember that once engaged in armed conflict, those
troops — not of their own volition — have already crossed some of those
lines. When soldiers are required to enter a world in which killing is law-
ful and even encouraged, they are forced past normal boundaries where
traditional societal restraints are removed and the likelihood of war crimes
is increased.

Besides the amplified vulnerability to lawlessness, the combat sol-
dier’s world is one in which the impact of traditional deterrence mecha-
nisms is greatly reduced. Although our preference will always be that po-
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tential criminals be compelled by honourable and righteous motives, soci-
ety has always depended on punitive enforcement and the concomitant
deterrence it fosters to inhibit those who might otherwise be tempted to
commit crimes. The ascent of international criminal law during the past
two decades is testament to that fact. But the deterrent component of ex-
ternal criminal justice mechanisms is far less effective in war.

First, we should recognise that heightened, extreme motivations ac-
company the very decision to go to war. Just as the lawfulness of killing
in war is a foreign concept to individuals who live most of their lives out-
side of armed conflict, so too war itself is largely antithetical to the ideal
post-United Nations Charter world where States do not resort to the use of
force against other States. When those engaged in armed conflict have
determined the cause to be so great that they would risk blood and treas-
ure to secure it, ‘normal’ deterrence mechanisms become less relevant.

Just as a logical decision to engage in criminal behaviour is more
explicable in war, so is the probability of simple depravity undeterred by
normal methods. In war, not only is killing lawful but so too is being
killed more likely. When combat activities take a man to the precipice —
when life-and-death situations are confronted on a daily basis — the deter-
rent impact of potential incarceration is unlikely to have the same gravity
as it might in a peacetime scenario. This is especially true when punish-
ment can only occur after an extensive trial process; conversely, life and
death are decided with the mere pull of a trigger.

The bottom line is that we have every reason to believe externally
imposed accountability has had and will have relatively minimal deterrent
impact on those engaged in armed conflict. And even if extra-military
prosecution were impactful, history demonstrates that the number of sol-
diers held to account by non-military authorities is quite small. We often
look to the International Military Tribunal at Nuremberg as the genesis of
individual accountability for the most egregious crimes under internation-
al law. Yet, for all its fame, only two dozen of the thousands involved in
committing wartime atrocities were prosecuted there. And the Interna-
tional Criminal Court has spent 12 years and a billion dollars to convict
only two. Throughout history, the vast majority of disciplinary measures
that could predicate deterrence have come from internal military disci-
pline. And logic tells us that will be the case in the future as well.

This is the bad news — that recent developments in external ac-
countability mechanisms are unlikely to yield substantial influence to pre-
vent core international crimes. But the good news is that, as this book
points out, accountability for violations of international humanitarian law
X1



is absolutely a matter of self-interest for 21st-century military forces. And
the trend is positive.

There are a number of traditional reasons for self-interest in ac-
countability that have persisted for centuries. Military effectiveness has
always been closely tethered to good order and discipline. And permitting
serious criminal behaviour is certainly not conducive to maintaining that
order. An increasing number of militaries are realising that they need to
hold their own accountable simply to maintain military effectiveness.

The US military has, for decades, had its military justice system
challenged by outsiders who question the need for such substantial com-
mand involvement in military prosecutions. The debate remains lively
today, but the first retort has been steadfastly consistent: the military jus-
tice system requires the heavy involvement of command authorities be-
cause the court-martial system is first and foremost necessary to ensure
the good order and discipline of armed forces — it is not merely a mecha-
nism for retributive justice. Regardless of the optimum accountability
structure, the interest in effectiveness and operational efficiency is unde-
niable.

Another reason for the interest in internal accountability is that the
law of armed conflict was written to provide practical benefit to wartime
missions. The underpinnings for most law of war norms are found not in
deontological theories — which hold little sway in the life-and-death world
of the battlefield — but in the consequentialist, utilitarian arguments re-
garding the positive effect of jus in bello adherence to the war-fighting
effort. When prisoners of war are treated humanely, enemy combatants
are more likely to surrender. When vanquished adversaries are treated
fairly and with equanimity, counter-insurgencies are more likely to evapo-
rate.

Finally, adherence to international humanitarian law has been justi-
fied as fostering reciprocal compliance. Sadly, however, the cogency of
this argument has waned over the years. At an earlier time, US military
leaders were taught that the law of war was written “by warriors, for war-
riors”. As part of an international law regime based on reciprocity, the law
of war was designed to make sense to commanding officers both by in-
creasing the likelihood of military success and by appealing to the nobler,
selfless characteristics of soldiers, thus facilitating humane conduct that
would be mirrored by one’s adversary. Indeed, in an even earlier day,
“chivalry” was listed among the fundamental principles of the law of war.
Those days have passed, and States in modern armed conflicts fight with-
out expectation of reciprocity from guerrilla or terrorist fighters.
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The demise of reciprocity as a justification for adherence to the law
of war, however, does not mean that accountability for militaries is not a
matter of self-interest. The other reasons that State armed forces have al-
ways sought self-disciplined forces continue and have been bolstered by
experience. And today’s national armed forces fight more frequently with
all-volunteer forces for whom concepts of honour persist, independent of
reciprocity expectations. Even more importantly, changes in the interna-
tional community and the predominance of non-international armed con-
flict militate in favour of self-imposed accountability, not against it. The
various conflicts of the past decade bear this out.

In the era that preceded the 1949 Geneva Conventions, a Westpha-
lian world order was plagued by international armed conflicts in which
State armed forces fought in extreme hostilities that fit their moniker:
“world war”. Although the armies of that era were equally interested in
self-disciplined forces for the sake of military effectiveness, such internal
self-discipline might not extend to national decisions (for example, few
would argue that the primary problem with concentration camps was the
undisciplined nature of Nazi troops). More recent humanitarian law clari-
fies norms that would prohibit soldiers from obeying the unlawful deci-
sions of national governments. And dissemination requirements make it
more difficult for national authorities to change the rules midstream. Most
US forces, for example, would be unlikely to obey orders to commit of-
fences that they know from prior training to be war crimes.

At least for well-trained armed forces that claim adherence to inter-
national humanitarian law, traditional deterrent effects are still intact.
More importantly, on the modern battlefield they are heightened. For dis-
ciplined State armed forces, the danger of atrocities or mass violations of
core international crimes is tethered to State interests; and this is where
changes in the modern world assist us. In the Second World War some
armies were fighting for the very survival of their nations. Thus, those
norms that seemed ineffectual in assisting the war effort might be discard-
ed in the interest of national existence. Conversely, in modern conflicts
between State armed forces and insurgent or transnational terrorist
groups, the State armed forces are not likely to be in a position where
their survival is at stake. They may fight to defeat criminal elements that
threaten security but, at least among major powers, the particular battle-
field outcome is rarely in question. State armed forces today engage in
combat to preserve peacetime society. Therefore, it is never in their
broader interest to undermine the very rule of law for which they fight.
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Similarly, the current global economy and international structures
increase the premium on lawful conduct. The conclusion of an armed con-
flict today will not include complete annihilation of the opposing force.
We live in a multipolar world where reputation at the end of — and indeed
during — the conflict is perhaps as or more important than any particular
outcome on the battlefield. Clausewitz’s maxim about war being policy
by another means is truer today than it was nearly two centuries ago. And
we can rest assured that no State today will find benefit in a policy of hav-
ing its military forces commit core international crimes.

A successful armed force in today’s conflicts is one that furthers its
own interests while undermining the enemy interests that run counter to it.
And those interests will always include furthering (or at the very least be-
ing perceived to have furthered) the rule of law. Even if sometimes cham-
pioned as a matter of hypocrisy, we happily live in a world where stature
within the international community depends on allegiance to the rule of
law and accountability. Therefore, if a military’s forces do not embrace
accountability for core international crimes, they undermine their very
raison d’étre.

By the nature of their work — killing, capturing, destroying — mili-
taries will always operate in circumstances that are fertile for egregious
violations of international humanitarian law. Sadly, recent international
efforts in criminal enforcement are unlikely to significantly alter the de-
terrence equation for those crimes. But the coin of persuasion is self-
interest. And, as is explored in this volume, military self-interest in ac-
countability has never been higher. Let us pray that it remains so.

William K. Lietzau

Colonel, US Marine Corps (retired)

Senior Associate, Center for Strategic and International Studies
Formerly US Deputy Assistant Secretary of Defense

for Rule of Law and Detainee Policy

XV






FOREWORD BY WILLIAM J. FENRICK

Armed conflict, inevitably and regrettably, involves death and destruction,
and most of this death and destruction is caused by the armed forces of
the parties to the conflict. Professional military officers regard themselves
as managers of the controlled use of violence. As a general statement, the
properly controlled use of violence is in compliance with international
humanitarian law and an effective use of limited resources. The improper-
ly controlled use of violence may result in both the commission of serious
violations of international humanitarian law and the waste of important
and limited resources which should be used elsewhere.

Military professionals do have an important self-interest in account-
ability for core international crimes, in part because such accountability
fosters discipline which is essential to the controlled use of violence.
Needless to say, there are a wide variety of other reasons for favouring
accountability. Accountability and compliance are in accord with profes-
sional ethics, whether or not the other side complies with the law. Ac-
countability will, or should, encourage compliance with international hu-
manitarian law. Lack of accountability may hinder mission accomplish-
ment in the field as local populations become increasingly hostile. Lack of
accountability may also result in the loss of popular support at home with
a resulting undermining of the war effort. One must note the gradual loss
of support for the American war effort in Vietnam following the disclo-
sure of American war crimes such as My Lai, notwithstanding the fact
that forces on the other side in fact committed far more war crimes. One
must also observe that Western democracies appear to have an inherent
inability to keep the commission of war crimes by their own side secret
and this inability is exacerbated by modern technology, as exemplified by
WikiLeaks.

The core international crimes are aggression, genocide, crimes
against humanity and war crimes. Except in instances where regime
change has occurred, there is usually such a degree of higher-level in-
volvement in aggression, genocide and crimes against humanity that pros-
ecutions for such offences allegedly committed by members of the armed
forces before their own military tribunals are not practicable or desirable.
In such cases, trials must be held before civil courts or international tribu-
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nals where fairness and transparency may be adequately demonstrated.
Military self-interest in accountability need not be demonstrated or en-
couraged exclusively by means of judicial proceedings within the military
justice system. It can also be demonstrated by encouraging and facilitating
the handling of cases outside the military justice system.

On occasion, however, it may be quite appropriate to handle war
crimes cases within the military justice system as such cases would, fre-
quently, not presume or require the involvement of higher-level military
or political leaders. Indeed, as many civilian justice systems exercise ju-
risdiction almost exclusively on the basis of the territorial principle, it
may be difficult to prosecute some war crimes cases before national civil
courts. There are potential advantages to prosecutions before military tri-
bunals. They may be held in the territory where the alleged offences oc-
curred thereby demonstrating to the victim groups that the military forces
take their legal responsibilities seriously. Such proceedings may also
demonstrate to more junior members of the armed forces that it is not just
remote civilian authorities, but their military superiors, too, who are con-
cerned about compliance with the law. As a practical matter, it may be
easier to prosecute some cases before military tribunals which, in sub-
stance, involve the commission of war crimes, by assimilating them to
military offences with fewer elements. For example, an accused service
member who is alleged to have killed a civilian or a prisoner of war may
be charged before a military tribunal with murder in lieu of a war crime as
such a charge may be easier to prove but still require proof of all the ele-
ments for which an accused is morally culpable.

In one area, the development and prosecution of conduct of hostili-
ties offences, military professionals have both a great personal interest
and a particularly relevant expertise. Almost all of the cases in which core
crimes have been prosecuted before national or international tribunals
have involved what might be regarded as ‘behind the lines’ offences or
offences in which the victims are ‘in the hands of” or under the control of
the alleged perpetrators. Almost none of the cases prosecuted after the
Second World War involved alleged offences committed in combat. None
of them involved alleged unlawful attacks. Indeed, the only tribunal to
date which has prosecuted unlawful attack charges is the ‘ICTY’. This
action by the ICTY is to be commended as the alternative is to regard the
law concerning conduct of hostilities offences such as unlawful attacks as
merely hortatory. The hortatory approach was the one practised before the
ICTY came into existence. That being said, the ICTY has not always
adopted approaches to unlawful attack charges that would be regarded as
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sensible and viable by responsible military professionals from States
which engage in armed conflict and take their obligations under interna-
tional humanitarian law seriously.

Neither military professionals nor international jurists should de-
velop their analyses of combat-related legal concepts such as military ne-
cessity, proportionality, military objective, indiscriminate attack or attack
directed against civilians in a vacuum. Each should be educated by the
other and both must bear in mind that civilian standards should prevail,
but these standards ought to take adequate account of military realities, of
what can actually be done in particular circumstances.

There is no generally accepted rule of precedent in international
law. Appellate chambers of individual tribunals such as the ICTY may
bind their trial chambers. Outside of the individual tribunals, however,
judicial decisions have a persuasive effect. Military professionals and
their legal advisers have an understandable and important degree of self-
interest in ensuring that individuals are held accountable for all core inter-
national crimes, particularly those related to the conduct of hostilities, as
these offences set the parameters for how military forces should wage
war. If the ICTY, the first tribunal to prosecute conduct of hostilities of-
fences, is criticised for occasionally not getting things absolutely right, it
is entitled to respond: Where is the case law from other tribunals, national
or international, to help us get things right? There is none.

William J. Fenrick

Formerly, Commander, Canadian Armed Forces,

Member, Commission of Experts for the former Yugoslavia,
Senior Legal Adviser, ICTY Office of the Prosecutor, and
Professor, Schulich School of Law, Dalhousie University
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Ensuring Accountability for
Core International Crimes in Armed Forces:
Obligations and Self-Interest

Morten Bergsmo* and SONG Tianying**

1.1. Topic and Discourse Parameters

This anthology seeks to further an emerging discourse on ‘military self-
interest in accountability’ for genocide, crimes against humanity, war
crimes and aggression.' The topic was first conceptualised and introduced
for a conference at Stanford University on 27 November 2012, co-
organised by the University, the Centre for International Law Research
and Policy (‘CILRAP’, through its department, the Forum for Internation-
al Criminal and Humanitarian Law), and the UC Berkeley War Crimes
Studies Center.” The location may have stimulated a confident sense of an
innovative approach among conference participants. But it goes without
saying that such a sentiment is not sufficient to trigger a broader, ongoing
discourse on a new topic in the neighbourhood of well-established fields,
such as professionalisation of armed forces, dissemination of international
humanitarian law, and criminal justice for core international crimes. More
is required to innovate in this borderland of sustained human endeavour
over many decades. It was not difficult to find experts interested in the
topic of ‘military self-interest in accountability’; the response to the call

Morten Bergsmo is the Director of the Centre for International Law Research and Policy,
and Visiting Professor at Peking University Law School.

sk

SONG Tianying is a Researcher at the European University Institute in Florence. She was
formerly Legal Officer at the Regional Delegation for East Asia of the International Com-
mittee of the Red Cross.

These categories of crimes are referred to as ‘core international crimes’ for the purposes of
this anthology and the research project of the Centre for International Law Research and
Policy of which this book is an integral part.

For information about the conference, see the persistent URL http://www.fichl.org/activ
ities/the-self-interest-of-armed-forces-in-accountability-for-their-members-for-core-interna
tional-crimes/.
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for conference papers was very positive. But in the absence of published
sources directly on the topic, the authors and editors have worked to make
this anthology a catalysing discourse opener, involving perspectives from
different military and legal traditions, regions, professions and genera-
tions.

With sufficiently representative and qualified participation, anthol-
ogies that come out of communitarian research projects® have the poten-
tial not only to serve as a coherent knowledge product, but also to gener-
ate a wider sense of ownership in the discourse and, hence, a more genu-
inely global process of thought-fertilisation and -development. Both are
important for a topic such as ‘military self-interest in accountability’. This
is particularly the case in this period of time when the consensus around
the international legal protection of civilians and those most vulnerable in
conflict and transitions can and should be deepened.

In his foreword, William K. Lietzau — a distinguished lawyer of the
United States military who also played an important role in the negotia-
tions to set up the International Criminal Court (‘ICC’) — observes that of
“all the international community’s well-intended endeavours to foster ac-
countability and end impunity, none is more important than that addressed
in this book”.* He goes on to say that the “coin of persuasion is self-
interest. And, as is explored in this volume, military self-interest in ac-
countability has never been higher. Let us pray that it remains so”.” We
share Lietzau’s well-informed and noble aspiration, and have dedicated
this volume to “those in armed forces who articulate military rationales
for accountability for core international crimes”. Where a culture of mili-
tary self-interest in accountability has not yet taken hold, persuasion ef-
forts require such articulation.

CILRAP uses the terms ‘communitarian scholarship’ and ‘communitarian research’ about
its research projects where, after an internal process of conceptualisation and definition of
the research topic, it opens up the inquiry through a competitive, public call for papers;
holds an expert conference in which anyone can register to participate without a fee; edits
the conference papers and sometimes additional papers not presented at the conference;
and publishes them in print and open access in a manner that treats all potential readers
equally in terms of factors such as the timing of the release, format and page numbering,
and other citation qualities.

See William K. Lietzau, “Foreword”, p. xi.

5 Ibid., p. xv.
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The goal of this book is to increase our understanding of this articu-
lation process and the contexts in which it is played out. It also provides
information, reasoning and arguments that may aid the construction of
military rationales for compliance and accountability, and, more widely,
raises self-awareness and understanding within armed forces and govern-
ments of the existence and nature of military self-interests in accountabil-
ity. These self-interests should be discussed, elaborated and made as fa-
miliar as bread-and-butter or rice in the diets of armed forces, to such an
extent that they become an integral part of their decision-making, educa-
tion and communication cultures. It may even be useful to generate peda-
gogical and work-process language around the self-interests, such as by
numbering, mapping or classifying them, or by giving them popular labels
or nicknames.

Section 1.3. below makes a tentative contribution by listing 26 for-
mulations of self-interests under some initial headings. We invite further
elaboration and adaptation of this taxonomy. Military professionals and
training mechanisms around the world deserve and need to have access to
a more comprehensive statement of these self-interests. This project can
only represent a cognitive and knowledge-resource beginning of a broader
effort, which should be conducted in languages additional to English, and
not be limited to the Anglosphere and its usual extensions.

Neither the organisers of the Stanford conference nor the editors of
this volume have imposed strict definitions on the authors and other par-
ticipants in this research project. A nascent discourse should not be stifled
and locked into established or hastily defined sub-categorisations. That
does not mean that discourse actors were left without guidance and direc-
tion. The original concept paper of the Stanford conference® started by
placing the topic of military self-interest in accountability in the context
of the evolution of criminal justice for core international crimes since the
early 1990s. Accountability for war crimes, crimes against humanity and
genocide has received increasing international attention since the estab-
lishment of the International Criminal Tribunal for the former Yugoslavia
in 1993. Internationalised criminal tribunals were subsequently estab-
lished for Rwanda, Sierra Leone, Cambodia, Iraq and Lebanon, and we

¢ CILRAP’s Forum for International Criminal and Humanitarian Law, “The Self Interest of

Armed Forces in Accountability for the Members for Core International Crimes”, Hoover
Institution, Stanford University, 27 November 2012 (http://www.fichl.org/fileadmin/fichl/
activities/121127 Seminar _on_Self-Interest of Armed Forces draft concept and pro
gramme 121125 .pdf).
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have seen high-profile war crimes cases against former leaders such as
Slobodan Milosevi¢, Saddam Hussein and Charles Taylor. During the
same period, a number of States have prosecuted their own citizens or
refugees from war-affected countries before national military or civilian
courts. Although there have been some controversies,’ the overall trend
since the mid-1990s has been one of increased support for criminal justice
accountability for flagrant violations of international criminal law.

The political and diplomatic rhetoric put forward in favour of crim-
inal justice accountability for atrocities in the period from 1993 to 2015
frequently referred to the struggle against impunity and the argument that
there can be no lasting peace without justice. But underlying this rhetoric
has been an emphasis on the obligation to investigate and prosecute core
international crimes under international law. International lawyers in gov-
ernment, academia and civil society have come out in considerable num-
bers to explain that governments must give effect to this obligation. And
governments have indeed listened to the lawyers, facilitating a very high
number of core international crimes trials in the period from 1993 to
2015, at a substantial cost. Needless to say, governments sometimes pur-
sue national prosecutions in response to purely political interests or ex-
pectations. But both the language of international legal obligation and that
of political expediency can act on military or civilian decisions to investi-
gate or prosecute, as a raised ‘stick’: you must facilitate prosecutions be-
cause you are obliged to do so under international law; whether or not you
consider criminal justice accountability to be in your interest, you have to
facilitate it.

The environment often assumes that such perceptions of military
self-interest or incentives are absent or weak. The lawyers in foreign min-
istries and military lawyers who carry the stick of legal obligation to pros-
ecute are often the same experts who for years have trained or shaped the
system of training for armed forces in international humanitarian law. The
obligations to comply with and to prosecute violations of international
humanitarian law easily blend together in one message from the same
messenger: you must ensure criminal justice accountability for members

Such controversies have mostly concerned the relationship between peace processes and
war crimes trials, the exercise of universal jurisdiction by national criminal justice sys-
tems, the delays in and cost of internationalised criminal justice, the reach of the jurisdic-
tion of the ICC, the quality of the case-work of the ICC Office of the Prosecutor up until
the time of writing, and the controversial first ICC Prosecutor, Luis Moreno-Ocampo.
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of the armed forces as a matter of international legal obligation binding on
your country. Even when undertaken by the military itself, such account-
ability most often tends to be rationalised and imposed as a pure obliga-
tion.

This anthology and the research project of which it is part are not
concerned with the stick of legal obligation, but the ‘carrot’ of military
self-interest in accountability. Is such accountability in the self-interest of
the armed forces concerned? Why do soldiers, officers and military lead-
ers themselves often prefer such accountability, contrary to what may be
assumed? Is it because accountability mechanisms distinguish them as
military professionals who are uncompromised by such crimes? Or is it
because of the way individual incentive structures (such as promotion)
function? Are they concerned that the commission of war crimes may un-
dermine the public’s trust in the military, increasing the security risks
faced, and the size and cost of deployment in the area concerned? Or are
they motivated by moral, ethical or religious reasons? Does accountability
ensure higher discipline and morale and therefore secure more effective
chains of command? Or is it because accountability gives them a political
advantage vis-a-vis potential opponents? Does it promote a better public
image? Could such accountability be particularly crucial when the armed
forces are involved in efforts to establish a new regime in a post-conflict
or -oppressive situation?

Such military self-interests in accountability for core international
crimes will frequently apply equally to compliance with international hu-
manitarian and criminal law as well. Compliance with criminal law is
preferable to accountability for its violation. Suffice it to say that the for-
mer gives effect to the Rechtsgut protected by the criminal norm in ques-
tion, while the latter seeks to remedy harm caused to that legally protected
interest. This anthology does not exclude military self-interest in compli-
ance from the analysis — that would not be practically sensitive at this
stage of the discourse — but the emphasis is on the narrower phenomenon
of self-interest in accountability for core international crimes. That does
not mean that the point of the book is to emphasise punishment for such
conduct, but rather to generate awareness of accountability also as a
means of prevention or to mainstream accountability as a measure to pre-
vent to the extent warranted by available knowledge or consensus.

The anthology encompasses both individual military self-interests
in accountability for core international crimes, and collective self-interests
of institutions, organisations or states. Interests will often apply to both,
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but many will differ between individual and collective actors. In this book
the term ‘military self-interests’ includes both categories, including the
State, its government or political-military leadership. Furthermore, the
word ‘military’ does not exclude non-state armed groups. This second
edition adds Chapter 17, where René Provost maps the law and practice of
‘insurgent justice’, laying ground for further discussions on motivations
and self-interests of non-state armed groups’ administration of justice.

A further distinction could be made between positive and negative
self-interests in accountability. In Chapter 10, the Indonesian scholar Kiki
A. Japutra introduces this polarity, suggesting that the “expression ‘posi-
tive interests’ refers to the advantages that a State may acquire, and the
unfavourable situations that can be avoided, by initiating prosecution.
‘Negative interests’, on the other hand, refer to the unavoidable responsi-
bilities and obligations to prosecute perpetrators as stipulated in interna-
tional law”.® Used in this way, ‘negative interests’ could be synonymous
with the term ‘obligation’ as used earlier in this section. We may therefore
see that an emerging notion of ‘negative self-interests in accountability’
will take on additional meanings.

The term ‘self-interest’ is not intended to be juxtaposed to the val-
ues or Rechtsgiiter on which international humanitarian and criminal law
are based. It does not imply something morally inferior or less than ideal.
Needless to say, the function and nature of ‘self-interests’ in accountabil-
ity as used in this book may be entirely selfless. But the notion does also
include what Christopher B. Mahony refers to in Chapter 11 as “realist
self-interest”: “If armed forces refrain from sitting at the prosecuting table
they remain potential prey on the ICC menu”,” he writes, soberly arguing
that “the primary interest of armed forces in prosecuting core international
crimes cases is realist self-interest in controlling who is prosecuted and
who is not”, primarily “via early engagement in domestic prosecution of
core international crimes cases”.! More often than not, however, the au-
thors include “ethical and moral values, self-regulation and internal disci-

See Kiki Anastasia Japutra, “The Interest of States in Accountability for Sexual Violence
in Armed Conflicts: A Case Study of Comfort Women of the Second World War”, Chap-
ter 10, p. 213.

®  See Christopher B. Mahony, “If You’re Not at the Table, You’re on the Menu: Comple-
mentarity and Self-Interest in Domestic Processes for Core International Crimes”, Chapter
11, p. 230.

10 Ibid., p. 258.
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pline of armed forces”!" in their discussion of likely military self-interests

in accountability. Chapter 8 by Marlene Mazel and Chapter 9 by Adel
Maged show the promise this topic holds for meaningful contributions
that also draw on religious sources as well as ethics and philosophy, in
addition to more systematic work by the behavioural and social sciences
that can increase our understanding of patterns of conduct in and by
armed forces as regards compliance and accountability. This multidisci-
plinary potential should be tapped, as ownership in the discourse gradual-
ly broadens and it takes on a life of its own in different knowledge com-
munities.

Moreover, with the expression ‘accountability for core international
crimes’ the anthology does not distinguish between accountability in mili-
tary or civilian criminal jurisdictions. Both forms of criminal justice are
included, and authors discuss the topic with regards to both in the follow-
ing chapters. In fact, the chapters by Elizabeth L. Hillman, Bruce Houl-
der, Christopher Jenks and Franklin D. Rosenblatt all primarily discuss
military criminal justice, whereas the chapters by Arne Willy Dahl and
Elizabeth Santalla Vargas explicitly analyse the merits of military and
civilian criminal jurisdictions under the thematic shelter of military self-
interest in accountability for core international crimes.

Neither is the term ‘core international crimes’ restricted to classifi-
cations under international criminal law proper (such as crimes against
humanity or genocide). It also includes classifications under regular do-
mestic criminal codes, whether military or civilian (such as murder or
rape), as long as the underlying conduct speaks to core international
crimes, and not only domestic or so-called ordinary crimes. After all, vio-
lations of law of war had been punished long before the conception of
‘core international crimes’ and considerations for interests of civilians or
enemy soldiers.'? Jenks’s chapter considers in detail how members of US
armed forces are charged with offences under the US Uniform Code of
Military Justice and not the core international crimes provisions in inter-
national legal instruments. As long as the conduct in question may
amount to core international crimes, it still falls within the scope of this
anthology and research project.

" See Roéisin Burke, “Troop Discipline, the Rule of Law and Mission Operational Effective-

ness in Conflict-Affected States”, Chapter 15, p. 360.

12 See David Luban, “Human Rights Thinking and the Laws of War”, in Jens David Ohlin
(ed.), Theoretical Boundaries of Human Rights and Armed Conflict, Cambridge University
Press, Cambridge, 2016, pp. 45-77.
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The topic of military self-interest in accountability is intimately
linked with the comprehensive practice and discourse of professionalisa-
tion of armed forces. In Chapter 5, Hillman shows that, in the case of the
USA, “long before war crimes, crimes against humanity, genocide and
aggression were acknowledged as core international crimes, the profes-
sionalisation of the army was paving the way for war crimes accountabil-
ity”." Importantly, she claims that the “professionalisation of the US Ar-
my increased its interest in accountability. It elevated principles, encour-
aged discipline and led to more ways to prevent, identify and prosecute
violations of law”.'* Her proposition makes comparative and in-depth
knowledge of the professionalisation of armed forces not only relevant
but central to the study of military self-interest.

When we refer to accountability in the form of investigative and
prosecutorial action, as opposed to training and capacity development ac-
tion, the point should not primarily be to stress self-interests in accounta-
bility to ensure more prosecutions, but to help increase the awareness of
self-interests in accountability during capacity development. In this re-
spect as well, this book can only start a process. It seeks to do so under
the broader, existing umbrella of the professionalisation of armed forces.

Lietzau’s foreword reminds us of the topicality of military self-
interest in accountability as we begin to witness more clearly the stark
limitations of international criminal justice as such. The former Director
of the British Service Prosecuting Authority, Bruce Houlder, writes
poignantly in Chapter 6 that the “United Kingdom has now entered a time
of public inquiry and self-examination over the way it deals with crimes
of abuse alleged against its military. It is going through a soul-searching
time”."> And the US Judge Advocate Franklin D. Rosenblatt warns in
Chapter 13 that in “an Afghan society with ingrained beliefs about injus-
tice at the hands of Western powers, perceived ‘double standards’ for ser-
vice member crime likely fuel ambivalence or resentment about the
American military mission”.'® Houlder reinforces the point that “the stra-

See Elizabeth L. Hillman, “Accountability in the 19th-Century US Army”, Chapter 5, p.
62.

' Ibid., p. 81.

See Bruce Houlder, “The Self-Interest of Armed Forces in Accountability for Their Mem-
bers for Core International Crimes: Carrot Is Better than Stick”, Chapter 6, p. 87.

See Franklin D. Rosenblatt, “Awakening Self-Interest: American Military Justice in Af-
ghanistan and Iraq”, Chapter 13, p. 325.
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tegic consequences of resentment towards the perceived ‘double stand-
ards’ of powerful foreign forces are highly relevant to current operations.
Indeed, if there is not to be visible evidence of a country taking action
against those of their own military who commit crimes against citizens of
another country, that of itself would fuel the counter-insurgency”.'” The
issue of accountability for core international crimes has reached the high-
est levels of the UK and US defence agendas following very costly wars
in Afghanistan and Iraq at the outset of the twenty-first century.

But the need to strengthen the effect of military self-interest in ac-
countability is shared by peace support operations generally. As Roberta
Arnold points out in Chapter 14, the “misconduct of a few servicemen
may have a boomerang effect not only on the deployed troops, who may
lose the hearts and minds of the host nation’s population, but also on the
sending State’s government, which may lose the necessary political sup-
port for the continuation or deployment of similar operations”.'® Concerns
for public opinion at home and in receiving States, as well as the dizzying
financial commitment — and sometimes tragic loss of human life — of
troop-sending States make the issue of compliance and accountability
with international humanitarian and criminal law a precondition for suc-
cess of peace support operations. “A flabby force, an ill-disciplined force
or a military that makes its own rules, worse still mixes its own messages,
and does not respect international norms, will in the end defeat itself in
operations, and in the public mind”, warns Houlder."” Against the back-
ground of statements such as these, it is hard to question the practical rel-
evance of the ensuing discourse on military self-interest in accountability
for core international crimes. It deserves proper attention and investment
of thought and creativity.

As readers will see from the summary of the individual chapters in
section 1.2., the anthology brings together a variety of backgrounds, in-
cluding country, thematic and historical perspectives. It is hoped that this
diversity of experience, insights and advice will increase the ability of the
book to trigger an ongoing discourse.

Houlder, Chapter 6, p. 89, see supra note 14.

See Roberta Arnold, “Prosecuting Members of the Armed Forces for Core International
Crimes: A Judicial Act in the Self-Interest of the Armed Forces?”, Chapter 14, p. 343.

Houlder, Chapter 6, p. 94, see supra note 14.
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1.2. Chapter Contributions

In Chapter 2, Arne Willy Dahl addresses the trend of “civilianisation” of
military justice systems, a recurring theme of this anthology, and evalu-
ates this phenomenon from the perspective of the armed forces’ long-term
self-interest in having an effective accountability system. For soldiers,
military justice may provide not only the hope of fair trial but also guid-
ance and confidence after their, sometimes, challenging decisions in com-
bat. For commanders, such jurisdictions may minimise the damage to
reputation caused by individual violations and avoid unnecessary friction
with the local population in the area where the force operates. Dahl then
discusses three elements for an effective justice system: independence,
military expertise and portability.

In Chapter 3, Richard J. Goldstone takes on what may in effect be a
precondition for military self-interest in accountability, namely a sense of
ownership of international humanitarian and criminal law. Goldstone no-
tices the worrisome trend that such sense of ownership has declined in the
past two decades. He then traces the origin and evolution of international
humanitarian law to the military, before considering the US armed forces
as an example of how the sense of ownership has fluctuated historically.
The case is made for increased military ownership and, in turn, the
awareness of military self-interest in accountability for core international
crimes.

Chapter 4 discusses accountability in the context of international
humanitarian law implementation. SONG Tianying examines two condi-
tions for international humanitarian law implementation: the material ca-
pabilities and willingness of the military. The first condition envisions
international humanitarian law implementation through a professional
military organisation, where effective accountability plays a crucial role.
The second condition concerns the self-interest of the military in comply-
ing with international humanitarian law. In this regard, competing inter-
ests in military decision-making are also considered. In light of the inter-
national efforts to fight impunity, SONG concludes that the military’s in-
ternal accountability for serious international humanitarian law violations
is key to reinforcing its professionalism and retaining essential values in
the modern age.

In Chapter 5, Elizabeth L. Hillman approaches the topic of military
professionalisation and accountability by revisiting the historical evolu-

FICHL Publication Series No. 25 (2018, Second Edition) — page 10



Ensuring Accountability for Core International Crimes in Armed Forces

tion of the 19th-century US Army. Through two wars — the Mexican War
and the Civil War, which respectively introduced a new type of military
court and a new code of law — Hillman highlights the role of accountabil-
ity in enhancing operational effectiveness and political legitimacy. Over
time, the military’s desire to avoid excessive interference from civilian
authorities has prompted their interest in professionalisation and self-
accountability.

In Chapter 6, Bruce Houlder depicts the landscape of military self-
interest in accountability, reflecting on his experience as the Director of
the Service Prosecuting Authority (‘SPA’). He notices a change of ethos
following the structural reform of the SPA, which is now led by a civilian
lawyer. This change is an attempt to increase transparency and legitimacy
of the armed forces facing public scrutiny. Historical and contemporary
cases show that accountability helps States — as well as the armed forces —
to move forward. Houlder further emphasises that accountability is an in-
herent requirement of national and international rule of law and a means
to maintain internal discipline.

In Chapter 7, Agus Widjojo places the accountability analysis with-
in the socio-cultural context in which the military operates. He sheds light
on how contextual elements affected the Indonesian Armed Forces’ estab-
lishment and evolution. Taking the example of the accountability process
for the 1999 East Timor crisis, Widjojo examines a non-judicial alterna-
tive, namely the Indonesia-Timor Leste Commission of Truth and Friend-
ship, and its contextual analysis of accountability. He then argues that
clearly identified responsibilities that factor in the socio-cultural context
may better assist the military in future self-development and the preven-
tion of atrocities.

Chapter 8 offers an Israeli perspective on the self-interest of ac-
countability. Marlene Mazel establishes that Israel’s history, core values
and institutional features contribute to its commitment to the law of armed
conflict. In this connection, she recalls the Eichmann trial and its legacy
for universal jurisdiction. Mazel then follows the current jurisprudence of
the Supreme Court of Israel regarding the legality of certain military con-
duct and the importance of national investigations of alleged violations of
the law of armed conflict, where the Court seeks to prevent violations,
educate troops and uphold the rule of law. Finally, the Turkel reports are
used to illustrate the point that effective accountability mechanisms may
affirm the credibility and international image of the military.
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In Chapter 9, Adel Maged investigates the relationship between the
law of armed conflict and the Islamic Shari ‘ah as he contemplates the lat-
ter’s impact on military self-interest in accountability. He asserts that Is-
lamic Shari ah has established sound legal and moral foundations for pre-
venting and punishing core international crimes, through ethical principles
of military engagement and norms regarding the conduct of hostilities in
times of war. Religious beliefs should thus provide incentives for ac-
countability in the Islamic world. Meanwhile, Maged cautions against ex-
tremist groups’ abuses of interpretations of Islamic teachings to justify
their atrocities.

Chapter 10 undertakes a case study of the practice of using ‘comfort
women’ in Japanese-occupied territories in Asia during the Second World
War and the related accountability process. After assessing the attitude of
the successive Japanese governments and positions taken by international
and domestic courts, Kiki A. Japutra concludes that there has been a lack
of will to address the crimes relating to comfort women. She goes on to
illustrate the ‘positive interests’ for States to ensure accountability for se-
rious crimes, which are different from mere legal obligation. Such inter-
ests include preventing undesirable incursion on sovereignty, building
judicial capacity, enhancing the State’s image and credibility, promoting
reconciliation processes, and relieving the burden of guilt and shame of
the younger generation.

In Chapter 11, Christopher B. Mahony considers the ICC’s princi-
ple of complementarity and the military self-interest in conducting domes-
tic proceedings on core international crimes. In the ICC’s practice regard-
ing Colombia, Libya, Kenya, Uganda and Guinea, Mahony notices that
where States demonstrated the requisite due diligence and intent to pursue
the crimes, they have successfully disabled ICC investigations. By con-
trast, more belligerent opposition to the ICC has led to further proceed-
ings before the Court. Therefore, it is in the military’s self-interest to
bring perpetrators of core international crimes to justice via domestic pro-
cesses that could be politically controlled but still meet the complementa-
rity threshold.

Chapters 12 and 13 offer insights into the balance of considerations
in the US military’s accountability practice. In Chapter 12, Christopher
Jenks highlights the disparity in charges for similar violations of the laws
of war committed by US service members and enemy belligerents. He
explains the incentives behind such charging practice and poses the im-
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portant question as to whether narrowing the accountability gap and in-
creasing transparency may better serve the military’s interest. In Chapter
13, Franklin D. Rosenblatt embarks on an empirical study of the
effectiveness of the US court-martial system in Afghanistan and Iraq. He
provides an overview of US court-martial practices in these two countries,
drawing on numerous after-action reports, from which he concludes that
the full-bore application of military justice is not viable in combat.
Consequently, faulty accountability for military crimes has undermined
counter-insurgency endeavours and diminished the armed forces’
legitimacy. Rosenblatt suggests making military justice more portable and
relevant to better serve strategic goals.

In Chapter 14, Roberta Arnold explores the possible self-interest in
prosecuting serious international crimes, both for the military as an insti-
tution and for individual members of the military. From the institutional
perspective, repressing serious international crimes benefits the military’s
image, corporate spirit and mission accomplishment. On an individual
level, high-ranking officers may have an interest in the smooth exercise of
command and control and in avoiding criminal charges as superiors, while
ordinary soldiers may want to distance themselves from the misconduct of
their comrades and work in a safe environment. Arnold also deems that
prosecution will better serve the military’s interest if carried out by a mili-
tary judicial system that is independent, transparent and fair.

In Chapter 15, Roéisin Burke provides a comprehensive overview of
the interest of armed forces deployed on peace operations or other mis-
sions to ensure effective investigation and prosecution of serious interna-
tional crimes committed by their members in host States. She draws les-
sons from past incidents and identifies a range of reasons for accountabil-
ity: ethical and moral values, self-regulation and internal discipline (as
cited in section 1.1. above), the image of the armed forces and their
States, their relationship with host State populations and with their home
public, retention of control by military justice systems, operational effec-
tiveness and legitimacy, and the promotion of the rule of law.

Chapter 16 seeks to address the question of how the selection of ju-
risdictional forum for core international crimes may serve the military
interest. Assisted by regional and international case law and practice, es-
pecially the Latin American experience, Elizabeth Santalla Vargas argues
that civilian courts should try human rights violations, even if they are
committed by military personnel. Similarly, civilian courts are generally
more suitable to try war crimes, despite the controversies surrounding
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them in some contexts. The legitimacy and credibility of the jurisdictional
forum may favour the military by minimising risks of superior responsi-
bility and living up to the complementarity test used by the ICC.

The final Chapter 17 turns to administration of justice by non-state
armed groups. René Provost explores the legitimacy of insurgent tribunals
in light of the evolution in the relevant norms of international humanitari-
an law. He maps the law applicable to and by insurgent tribunals and
views the validity of insurgent tribunal decisions vis-a-vis state recogni-
tion and the principle of complimentarity of the ICC. Provost notes the
shift of the international legal order away from a statecentric one in fa-
vour of a polycentric one. This chapter sets the scene for an informed dis-
cussion of non-state armed groups’ self-interest in accountability for in-
ternational crimes.

1.3. List of Some Military Self-Interests in Accountability
for Core International Crimes

The enumeration of self-interest in this section builds on the policy brief
“Military Self-Interest in Accountability for Core International Crimes”,*
the concept paper for the Stanford conference, The Self-Interest of Armed
Forces in Accountability for their Members for Core International
Crimes,”' and the presentation by Morten Bergsmo at that conference.”
The list is further enriched by self-interests identified in other chapters of
this book. It is not exhaustive and is evidently tentative in nature. In an
attempt to maximise the knowledge base from which interested actors
may make their own choice of terms, the items listed below are not neces-

sarily mutually exclusive.

As stated in section 1.1. above, the list invites further research, and
will hopefully be extended and adapted to various national and institu-
tional contexts. It also seeks to serve as an operational tool, including in
training and other professionalisation efforts, as well as in discussions
within armed forces as to whether investigation or prosecution should
commence.

2 Morten Bergsmo, Arne Willy Dahl and Richard Sousa, “Military Self-Interest in Account-

ability for Core International Crimes”, FICHL Policy Brief Series No. 14 (2013), Torkel
Opsahl Academic EPublisher, Brussels, 2013 (https://www.legal-tools.org/doc/396da7/).
See supra note 6.

On file with the authors.
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IL.

II1.

The Values of Armed Forces or States

Ensuring accountability is to uphold the value of the rule of
law, as mentioned by Houlder (Chapter 6) and Burke (Chapter
15).

Accountability may also uphold certain religious teachings,
such as those of Islam, as elaborated by Maged (Chapter 9).
Punishing core international crimes upholds historical lessons
and maintains consistent practice and political stances, as in
the case of Israel illustrated by Mazel (Chapter 8).

Punishing core international crimes promotes and confirms
ethics and morality.

Military culture and core values are important in pursuing
accountability, as discussed by Houlder (Chapter 6).

Domestic Legitimacy of Armed Forces

Accountability may contribute towards the credibility and
reputation of armed forces, and consequently to legitimacy in
relevant constituencies and the international community.

The image of the military may affect recruitment and material
support from the state, as noted by Arnold (Chapter 14).

Acknowledging past crimes may give closure to the victims
and help the state and the armed forces to move forward, as
Houlder points out (Chapter 6). Conversely, denial may invite
the public to extend the scrutiny to other aspects of the state
and the armed forces, as Japutra warns (Chapter 11).

Accomplishment of Counter-Insurgency, Peace-Building and
other Missions

In counter-insurgency operations legitimacy among the local
population, or ‘hearts and minds’ acceptance, is important to
mission accomplishment.

Unpunished serious crimes may increase security risks,
undermine the army’s political standing and feed into enemy
propaganda. Unpunished crimes create the impression of
‘double standards’ and thwarts counter-insurgency efforts, as
Rosenblatt warns (Chapter 13).
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Iv.

VL

If there is no accountability, there may be lower acceptance of
deployed forces among the local population, requiring an
increase in the number of troops deployed. This can become
an argument of economy in favour of accountability.

Accountability may be particularly crucial when armed forces
are involved in efforts to establish a new regime in a post-
conflict situation or a process of democratisation.

When crimes are punished and known to be punished, it may
dissuade the adversary from resorting to reprisals, and thus
avoiding escalation.

Military Self-Development and Professionalisation

Analysis of the socio-cultural impact when identifying
responsibility for atrocities may inform the military in future
self-development and prevention programmes, as Widjojo
argues (Chapter 7).

Self-accountability is part of the professionalisation process of
the military to avoid excessive civilian interference, as
Hillman reveals (Chapter 5).

Effective accountability helps define the armed forces as
professionals with high standards.

Maintaining Internal Order and Discipline

Effective investigation and prosecution of core international
crimes have a pedagogical value which contributes to habitual
compliance and the process of norm internalisation, as noted
by Burke (Chapter 15).

Order and discipline improve operational efficiency and avoid
adverse effects on civilians.

Pre-empting International Judicial Scrutiny

Self-accountability may also pre-empt international scrutiny
or interference, such as that of the ICC, as Japutra (Chapter
10), Mahony (Chapter 11) and Santalla Vargas (Chapter 16)
note.
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VII. Domestic Judicial Capacity Building

Accountability at the national level is an opportunity to build
domestic judicial capacity to try core international crimes, as
Japutra sees it (Chapter 11).

VIII. Individual Military Personnel’s Morale and Right to Justice

It is in individual soldiers’ interest to have a fair trial with
fundamental judicial guarantees, by an effective justice
system, as Dahl mentions (Chapter 2).

Individual soldiers gain confidence and peace of mind as they
may be assured, where appropriate, of the lawfulness of their
combat decisions by an effective accountability system, as
Dahl notes (Chapter 2).

The morale and self-respect of the troops may be preserved.
Loyal and law-abiding members of the military have a need
to distance themselves from violations of core international
crimes and a rightful expectation of seeing the case brought to
justice.

It is in the soldiers’ interest to carry out their profession in an
environment where they can rely on the proper conduct of
their comrades and superiors, as Arnold contends (Chapter
14).

IX. Minimising Risks of Superior Responsibility

Under the doctrine of superior responsibility, commanders
may minimise the risks of their individual criminal
responsibility for their subordinate’s crimes by ensuring
punishment, as noted by Arnold (Chapter 14) and Santalla
Vargas (Chapter 16).

The commission of core international crimes harms
individual professional advancement and going clear of an
effective criminal justice system provides protection against
harmful suspicions.

1.4. Challenges Ahead

The scholar Mark Osiel has suggested that in a world where a strong In-
ternational Criminal Court is not likely in the near future, more attention
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should be directed to “how military law can shape the professional sol-
dier’s sense of vocation and his understanding and cultivation of its intrin-
sic virtues, its ‘inner morality’”.>> This ambitious statement points to real
challenges ahead. In the context of this book, the “inner morality” of mili-
tary law translates into those interests which the law has been made to
serve. The “intrinsic virtues” of military law are those values or Rechtsgii-
ter which the law protects. Upholding such values may indeed be virtuous.
But the reasons why armed actors should comply with, and promote ac-
countability for violations of, international humanitarian and criminal law
include a broader range of military self-interests, some of which can wear
the robe of morality and virtue. Cultivating the understanding among
armed actors of these self-interests is as important as establishing and
serving criminal justice accountability mechanisms for their violations.

To that end, the culture in armed forces is important. As Houlder
observes: “The real danger is not the errant foot soldier. It lies in culture.
Cultural values are set further up. Like corruption, the rot can start at the
top, and develop its own self-protective carapace. That then becomes the
greatest evil and is the hardest to eradicate. Seen in this way, the justifica-
tion for a set of moral imperatives without which an individual simply
will become unable to advance through ranks is an obvious aim”. The ex-
tent of compliance with, and acceptance of accountability for violations of,
international humanitarian and criminal law may provide an accurate re-
flection of the prevailing culture within armed forces and their constitu-
tional-political context.

The military and political leadership of armed forces matters a great
deal to their institutional culture and their ability to foster cultivation of
the understanding of soldiers and officers. Hillman expresses the view
that the “[o]fficers’ role in the history of accountability in the US military
is primarily as enforcers rather than as alleged violators of military laws
or codes”.”* Hopeful as this statement is, it may not always be the case,
certainly not if we consider countries in general. In his foreword, Andrew
T. Cayley reminds us that the genocide-like acts in Srebrenica in Bosnia-
Herzegovina in the summer of 1995 were the acts of the regular Bosnian
Serb Army, led firmly by its top commanders. Leaders of armed forces

3 See Mark Osiel, “Obeying Orders: Atrocity, Military Discipline and the Law of War”, in

California Law Review, 1998, vol. 86, no. 5, p. 959.
' Hillman, Chapter 5, p. 63, see supra note 12.
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have a particular responsibility to increase the awareness of military self-
interest in accountability for core international crimes.

The destructive capacity of the use of armed force is such that no
stone should be left unturned to reduce its harmful consequences, in a
never-ending common effort to humanise armed conflict, walking on a
long bridge of decades of efforts to set standards, fine-tune institutional
safeguards, develop training, and professionalise institutional culture.
This book contributes to increased self-awareness of military self-interest
in accountability. It cannot do more than to help open and activate a dis-
course space around this theme, tilting or opening the field, sowing seeds
of new perspectives, ideas and concepts, through an exercise in communi-
tarian scholarship.
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Military Justice and
Self-Interest in Accountability

Arne Willy Dahl*

In 2001 the International Society for Military Law and the Law of War
made a comparative study of military justice systems around the world
and their development. The study was followed up in 2011.' One of the
conclusions that can be drawn is that there has been a steady trend of ‘ci-
vilianisation’ of military justice systems over the last two or three dec-
ades. These conclusions are supported by information about reforms in
various countries in recent years.

In many cases, the handling of military penal cases has been placed
in the hands of fully civilian courts and prosecutors. In other cases, the
reforms have been less dramatic, such as establishing standing military
courts replacing courts martial convened by commanders for the individu-
al case. Some reforms have also resulted in hybrid solutions consisting of
civilian courts with a military element.

The driving force behind many of the reforms have been decisions
by the European Court of Human Rights, demanding that courts which are
independent of the military chain of command decide matters of penal
punishment. Such decisions have had an impact not only on member
states of the Council of Europe but also on states with historical or cultur-
al affiliation to member states. Structures for investigation and prosecu-
tion have also been put under a similar pressure, requiring independence
of those who might have an interest in the outcome.

In many of the decisions, the focus has been on securing the ac-
cused’s right to a fair trial. In other cases, the attention has been on the

Arne Willy Dahl, Judge Advocate General for the Norwegian Armed Forces until retire-
ment in 2014. He was the President of the International Society for Military Law and the
Law of War, 2006-2012.

The study is documented in the Recueil of Seminar on Military Jurisdiction, 10—-14 Octo-
ber 2001, which gives the national responses to a questionnaire, a report summing up the
findings and other proceedings of the seminar. The Recueil can be obtained from the Inter-
national Society for Military Law and the Law of War, Avenue de la Renaissance 30, 1000
Brussels, Belgium. E-mail: brussels@ismllw.org.
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victim’s right to an effective and unbiased investigation. Such considera-
tions will be of particular importance when the issue is responsibility for
core international crimes or other serious human rights violations, such as
torture.

In addition to decisions by the European Court of Human Rights
and other human rights bodies, one can also from time to time see erup-
tions of a more general distrust against military justice systems, from so-
ciety at large. Such distrust can lead to fundamental changes, in some cas-
es amounting to full dismantling of a military justice system and its re-
placement with fully civilian organs and procedures.

The aim of this chapter is to explore whether such developments
should be resisted by the military, or whether they should be welcomed,
fully or partially. The issue is whether accountability by independent or-
gans is in the long-term self-interest of the armed forces and which factors
are likely to promote the overall effectiveness of a system of accountabil-
ity for real or alleged crimes.

2.1. The Natural Inclination to Resist Reforms

Military commanders and military lawyers will have a natural inclination
to resist changes of military justice in the direction of civilianisation. Af-
ter all, military justice has its roots in the military commander’s need to
control his soldiers. It is about punishing such acts as disobedience, abuse
of alcohol and absence without leave, but also about securing proper be-
haviour towards civilians.” By enforcing discipline, the commander main-
tains his authority. If somebody else enforces discipline within his troops,
it could undermine the commander’s authority.” For these reasons, mili-

William Shakespeare has provided an illustration in King Henry V, Act 3 Scene 7. The
King has a conversation with Captain Fluellen about a successful encounter about a bridge.
The King asks: “What men have you lost, Fluellen?”. Fluellen answers: “[...] I think the
duke hath lost never a man but one that is like to be executed for robbing a church; one
Bardolph, if your majesty knows the man [...]”. The King:

We would have all such offenders so cut off: and we give express

charge that in our marches through the country there be nothing com-

pelled from the villages, nothing taken but paid for, none of the French

upbraided or abused in disdainful language; for when lenity and cruel-

ty play for a kingdom, the gentler gamester is the soonest winner.
Disciplinary authority or authority to issue summary punishments is usually derived from
command authority. As a personal observation, it can be noted that in discussions about
which commander possesses this authority in a particular situation where the command
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tary commanders are likely to resist reforms that are aimed at removing
military justice from their hands.

It might, however, be useful to consider more closely which ele-
ments of possible reforms are harmful and which are beneficial. The per-
spective should be the enlightened long-term self-interest of both com-
manders as those responsible for the overall performance of their units,
and soldiers in general as potential suspects, under investigation or on tri-
al. It is my position that such enlightened long-term self-interest would
concur with the interest of the general civilian society, which wants effec-
tive and disciplined armed forces with members than enjoy fundamental
civil rights under the rule of law.

In other words, the military should consider its true long-term inter-
est in order to contribute to solutions that secure the principles of fair trial
and the rights of victims, also taking into account the needs of military
effectiveness and the necessity of ensuring that the courts have a proper
understanding of military affairs.

2.2. The Soldiers’ Perspective

It goes without saying that it is in the interest of soldiers to have their cas-
es heard in a fair trial. Important elements are independent courts, legal
representation and the right to appeal. These aspects have been elaborated
on by courts and academics, and should today be trivial. The author will
therefore focus on some aspects of a different nature.

It is in the interest of soldiers to have their possible offences inves-
tigated, prosecuted and adjudicated by persons who are not only inde-
pendent and impartial but also familiar with military affairs. Proper un-
derstanding of the case and the situation of the accused is also an im-
portant element in a fair trial. It will also be in the interest of soldiers to
know and be able to show that someone has a certain degree of oversight
of their actions, and the power to take action if something appears to go
wrong. The author will illustrate with an example from personal experi-
ence.

structure is complex, it can be felt as an undercurrent that the commander who has the dis-
ciplinary authority is considered to have a more tangible command and therefore some
form of supremacy vis-a-vis the commander who has not.
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In 2006 the Norwegian Provincial Reconstruction Team (‘PRT’) in
Meymanah in Afghanistan encountered a dangerous incident when it was
beleaguered by a hostile mob claiming revenge for the publication of in-
sulting cartoons of the Prophet Muhammad. Within the mob were particu-
larly active persons aiming shots and throwing hand grenades over the
wall of the PRT headquarters, succeeding in setting a vehicle of the PRT
on fire at the main entrance gate. Some months after the incident an of-
ficer approached the author and said that at a certain critical moment,
when the PRT was close to being overrun, he had considered machine-
gunning the mob indiscriminately. The thought had, however, struck him:
What will the Judge Advocate General (‘JAG’) say? He laid the machine
gun down and stuck to aimed shots at those individuals who represented
an imminent threat. He thereby saved his own conscience and reputation,
and probably also the reputation and success of the whole Norwegian op-
eration in Afghanistan.

On the other hand, it is sometimes the case that weapons are used
with disastrous results for non-combatants in a way that could be prob-
lematic, requiring an investigation of the incident. When, for instance, a
soldier at a checkpoint uses his gun against a vehicle that does not heed
his warning signals and the vehicle in the event contained nothing but in-
nocent civilians, one may ask whether he acted recklessly or whether he
merely followed lawful orders. If such cases are investigated thoroughly
and considered by an independent person who knows both the law and
military life, and this person concludes that no wrongdoing has taken
place, the soldier can continue his life with his head held high — in con-
trast to a situation when the case is either swept under the carpet or con-
sidered by someone with insufficient understanding of military law and
military operations and procedures, and gives a superficial or wrong as-
sessment.

War entails strain on soldiers and can put them in situations where
they experience conflict of norms, making them feel guilty for their
choices afterwards. I have twice been approached by persons who felt
guilty about events that had never been investigated, in both cases through
an intermediary. The first one goes back to the Second World War and
was about a soldier who had been ordered to execute the local vicar for
treason. The order had been given by his commanding officer, without
any proper trial. The unit was about to be dissolved after having been
gradually pushed by the invading enemy up through a valley until they

FICHL Publication Series No. 25 (2018, Second Edition) — page 24



Military Justice and Self-Interest in Accountability

were standing with their backs to the mountains. The soldier had taken the
vicar and a firing squad with him in a truck, but had released the vicar
instead of executing him. Now he felt guilty because of his disobedience
to the commanding officer. My answer, via the intermediary — a local
chief of police — was that an execution under the circumstances described
would have been unlawful, and that the soldier had done the right thing.

The second soldier had been involved in a serious incident in Af-
ghanistan and had shot a person who represented an immediate and mortal
threat to the soldiers’ unit. Through his gunsight he had seen the skull of
the person split. Afterwards the sight had haunted him and he felt guilty
about his act. I told the intermediary, who was his platoon leader, that un-
der the circumstances described the shooting was both lawful and neces-
sary and that the soldier had done the right thing. I hope my message gave
him some relief.

Therefore, in addition to the official activity of a military prosecu-
tion service, its mere presence can contribute to giving soldiers both guid-
ance and confidence, including peace of mind and the feeling of being a
respectable person in spite of having made difficult choices on the site,
and participated in warlike acts with lethal consequences for human be-
ings.

2.3. The Commander’s Perspective

As Shakespeare demonstrated, it is in the best interest of the military that
units preserve goodwill and co-operation with local civilians. This is par-
ticularly important in unstable situations, where the allegiance of the local
population can shift. In counter-insurgency operations it is paramount to
maintaining legitimacy in competition with the insurgents.

As shown above, incidents that affect locals negatively can easily
happen. These could range from mere accidents to real or alleged war
crimes or other core international crimes. A commander might feel tempt-
ed to preserve the reputation of the unit by seeking to avoid unfavourable
incidents becoming known publicly. If this is not possible, he may seek to
downplay the gravity of the case by manipulating facts. Considerations of
loyalty among colleagues may lead to a conspiracy of silence.

Such cover-ups are likely to be exposed sooner or later, and thus
backfire. For the commander, even mere passivity with regard to initiating
or facilitating investigation and prosecution of war crimes or other core
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international crimes can lead to responsibility under the rules of command
responsibility. For him, and for the reputation of the military, it is much
better that the case is investigated immediately and disciplinary action
taken in minor cases, or that the case is submitted for prosecution if it is
of sufficient gravity.

An incident involving the Norwegian Army can serve as an illustra-
tion. In 1999 rumours reached the JAG office indicating that Norwegian
soldiers had subjected a young Kosovar to harsh treatment. A judge advo-
cate was sent to the area to support the ongoing investigation conducted
by the military police, although local commanders tended to downplay the
seriousness of the affair and seemed not to see the need for any investiga-
tion. In the event, the case was found to be serious enough, but nothing
like a war crime. A few weeks later I received a journalist from a major
newspaper in my office who was able show me what the next day’s front
page would look like, with a rather embarrassing picture showing how the
young Kosovar was being treated. Did I have any comment on the picture?
Fortunately, I could tell him that we had submitted the case a few days
earlier to the relevant military authorities with a recommendation for dis-
ciplinary action. Thus, the damage to the reputation of the army was kept
at a minimum and unnecessary friction with the local population in Koso-
vo was avoided.

2.4. An Effective Justice System Best Serves Military Self-Interest

2.4.1. The Issue of Independence

Although it was of no consequence in the above-mentioned case, it has
served the reputation of our armed forces well that the office of the Nor-
wegian JAG is independent, outside the chain of command and actually
receives its funds from the Ministry of Justice. This is particularly im-
portant when a high-profile case is investigated and the conclusion is that
no crime has taken place, or that the case is less grave than it was as-
sumed to be. It is much more convincing when an acquittal is given by an
independent body than when the army has investigated and acquitted it-
self.

The conclusion, then, seems to be that it serves the long-term inter-
est of the armed forces to have independent bodies to investigate, prose-
cute and adjudicate cases, in particular when they are of certain gravity.
There are, however, also downsides. If independence means distance — in
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organisation, geography and mentality — one may find oneself in a situa-
tion where the independent bodies lack understanding of military affairs.
If such lack of understanding leads to unwarranted sentences or acquittals,
it is time to pull the brakes.

2.4.2. The Need for Expertise

In criminal cases, a court needs to know both the law and the factual as-
pects. Expert witnesses are often called upon to explain forensic details
that may shed slight upon what the accused may or may not have done or
intended to do. In financial cases, accountants may be called in to explain
what the accounts show with regard to possible tax fraud or whatever the
case is about. In some sectors, many countries have concluded that spe-
cialised courts are needed to deal effectively with particular cases.

One may ask whether this could also be relevant for military cases.
In Norway, where the system is fully civilianised in peacetime, the spe-
cialised prosecutors occasionally have to explain important aspects of the
case to the court — aspects that would have been known to the court if its
members had some basic military experience. If the defence counsel, too,
has to rely on the explanations of the prosecutor, one may ask whether the
trial is really fair and balanced.

If one may doubt that the court needs expertise, one can hardly
doubt that the investigators need it. During a preliminary investigation in
the former Yugoslavia, a military lawyer had a discussion with a civilian
investigator about the possible sources of some artillery shells that had
struck a marketplace. The discussion revealed that the civilian investiga-
tor was unaware of the fact that artillery can hit targets on the other side
of a mountain.* Had it not been for the presence of a colleague with mili-
tary experience, the investigation would have risked being derailed.

This was a trivial example. In a high-tech environment such as in
air and missile warfare, the demands for expertise are substantially higher.
An investigator who does not understand, for example, weapons options,
fusing, guidance systems, angle of attack, optimal release altitudes, com-
mand and control relationships, communications capabilities, tactical op-
tions, available intelligence options, enemy practices, pattern of life anal-
ysis, collateral damage estimate methodology, human factors in a combat

4 Personal conversation with the late Judge Advocate Terje Lund.
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environment, and so forth, will struggle to effectively scrutinise an air
strike.”

One may, of course, ask whether any investigator, prosecutor or
judge has a full understanding of all such factors. My answer is that he or
she must have sufficient knowledge to know what to ask, who to ask and
to understand the answers. This kind of and degree of knowledge is most
likely found among persons who are familiar with the military environ-
ment, preferably also with the affected service.

2.4.3. The Need for Portability

If independence is obtained by severance of all connections with the mili-
tary, one may also find oneself in practical difficulties when cases arise at
units deployed overseas.

When soldiers are accused of having committed crimes against lo-
cal civilians whom they are supposed to protect, it does not create a good
impression to put the accused on an airplane for prosecution at home. The
local affected civilians need to see that justice is done, which is best
demonstrated by having deployable courts. This does not go well together
with a civilian justice system. Any court that is going to sit in a combat
area must do so as guests, if not members, of the armed forces. Prepara-
tions have to be made with regard to transport, billeting, security and, in
many cases, vaccination. Attire suitable to the climate and general condi-
tions may have to be issued — what the armed forces could offer might be
uniforms. Such preparations should be done in advance, involving judges
who are mentally prepared and willing to be deployed. In other words —
close co-operation between the armed forces and the court is required.

In this connection, it can also be mentioned that status of forces
agreements typically allow for exercise of jurisdiction by military courts
of the sending state, while civilian courts exercising jurisdiction on for-
eign territory is an anomaly, which would require special arrangements
with the host country.

> Michael N. Schmitt, “Investigating Violations of International Law in Armed Conflict”, in

Harvard National Security Journal, 2011, vol. 2, no. 1, p. 31.
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2.5. Jurisdiction Over Civilians

Human rights bodies have been sceptical with regard to military jurisdic-
tion over civilians. This seems to have been out of a concern that military
courts may not be impartial in cases that could be seen to have national
security implications. In a report of the special rapporteur on the inde-
pendence of judges and lawyers prepared for the United Nations General
Assembly in 2013, it is said that military jurisdiction should be restricted
to offences of a military nature committed by military personnel.’

Such concerns may be relevant with regard to countries where the
military form a social and legal structure that is separated from the civil-
ian sector. In other countries, where the military prosecution and/or the
military courts are under the ultimate control of the civilian society, such
concerns seem to have less weight. This would, for instance, be the case if
the judgments of military courts can be appealed to the Supreme Court of
the country and, in particular, if the military prosecution takes directions
from the director of public prosecutions.

The issue of jurisdiction over civilians may look different when
seen from the perspective of a unit deployed abroad, in contrast to a unit
in a garrison in the home country. At home, it may not be of critical im-
portance to the military whether a civilian person with some connection to
the military has his case tried at the local district court or by a military
court, particularly if the crime is not of a military nature which requires
understanding of military affairs to adjudicate.

6 UN General Assembly, “Independence of judges and lawyers — Note by the Secretary-

General”, UN Doc. A/68/285 (‘Knaul report’), para. 15:

In the present report, the Special Rapporteur addresses these concerns
and proposes a number of solutions that are premised on the view that
States that establish military tribunals should ensure that such tribunals
are an integral part of the general judicial system and function with
competence, independence and impartiality, guaranteeing the exercise
and enjoyment of human rights, in particular the right to a fair trial and
the right to an effective remedy. Also, their jurisdiction should be re-
stricted to offences of a military nature committed by military person-
nel (emphasis added).

The report gives particular attention to military and special tribunals in terrorism-related
cases. In its resolution adopted on 27 March 2014 on the integrity of the judicial system
(A/HRC/25/L.5) the UN Human Rights Council does not, however, reiterate this passage
but focuses on the fact that military tribunals, when they exist, must be an integral part of
the general justice system and operate in accordance with human rights standards, includ-
ing respecting the right to a fair trial and due process of law guarantees (operative para. 2).
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An important factor is, however, the increasing use of civilian con-
tractors in conjunction with military forces. This is visible both at home
and with units deployed abroad. In some cases, such contractors perform
security functions that may lead to serious situations if not performed cor-
rectly.” Cases may have to be investigated and those responsible brought
to justice. If military commanders have no summary punishment jurisdic-
tion over such persons, and military courts that could be deployed have no
penal jurisdiction over them, the end result could in practice be impunity.
The potential for scandals, or at least complicated and inefficient prosecu-
tions, is evident.

In the end, it could be an issue of the human rights of victims, as
well as of the standing of the deployed military force among the local ci-
vilians, whether proper arrangements securing effective jurisdiction over
civilians also exist.

2.6. Jurisdiction Over ‘Civilian’ Offences

If a soldier murders his wife, is this a case that ought to be handled by a
military justice system? One may say that a murder is a murder and can
be handled equally well, if not better, by civilian investigators, prosecu-
tors and judges than by the military equivalents.

What if a soldier steals from his fellow soldiers? Is this a case of a
military nature? It may not have been included as a provision in the mili-
tary penal law, but it will certainly affect the cohesion and effectiveness
of the unit involved. The commanding officer will perceive a need for
having the case investigated and solved quickly, maybe with a higher pri-
ority than the civilian police (if within reach) would give to a similar of-
fence involving two civilians.

From this it emerges that the dividing line between military and ci-
vilian offences may be fluid.® In Norway, as long as security regulations
existed only within the military, breach of security (short of espionage)
was a breach of service duties, in other words a military offence. When, in
1999, general legislation on security was enacted in Norway, breach of
security became in principle a civilian offence.

Ibid., Knaul report, paras. 89, 102, where it makes allowances for such situations.

8 Ibid. The Knaul report says in para. 32: “There is no consistency between different mili-

EEE)

tary legal systems with regard to what is meant by the term ‘military offence’”.
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After the adoption of the 1998 ICC Statute of the International
Criminal Court, a number of countries have enacted implementing legisla-
tion. War crimes, crimes against humanity and genocide, also known as
‘core international crimes’, have been defined in national law more or less
based on the ICC Statute. Are such crimes of a military nature and should
military courts deal with them? Some would explicitly exclude serious
human rights violations from the jurisdiction of military courts.” The main
concern, however, has been about cases where members of the armed
forces are accused of serious violations such as extrajudicial executions,
enforced disappearances and torture.'” If such crimes take place within a
country that is torn by civil unrest, there could be reasons to fear that the
military might be tempted to shield the perpetrators and that the cases
should, for this reason, be handled by the civilian justice system.

In other countries, the focus of attention would be on possible war
crimes committed by members of the armed forces. In these cases the di-
viding line may also be fluid. For example, if a soldier intentionally
shoots a civilian, it is a war crime. If he does so in the erroneous belief
that the civilian was directly participating in hostilities, it may be a breach
of the 1977 Additional Protocol I to the 1949 Geneva Conventions if he
did not take all feasible precautions to verify that he was attacking a law-
ful target. This is not necessarily a war crime, at least not under the ICC
Statute. It may also happen that he did not aim at the civilian at all, but
used his weapon in breach of the applicable Rules of Engagement. This
will turn the act into a military offence. Now, the issue of which law ap-
plies may not be apparent before the case has been investigated. It may be
clear that a civilian has been shot and that the soldier most likely bears
some responsibility for it, but it can be uncertain up to the point of sen-
tencing under which law.

This said, it may be noted that cases about crimes against humanity
or genocide do not necessarily have a significant military component. The
perpetrators may be civilians, as they typically were in Rwanda, or the
acts themselves were not part of a military operation, such as when in-
mates of a concentration camp are mistreated. The link to the military can
be tenuous or totally absent and the arguments in favour of a military in-
volvement in investigation, prosecution or adjudication weak. Such cases

°  Ibid., para. 106.
19 Ibid., para. 66.
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are not the focus of this chapter, but those that have a clear connection to
military activity.

My recommendation would therefore be that in cases, in particular
those that arise from military operations, the jurisdiction over core inter-
national crimes and military offences should not be divided more than
strictly necessary. This is particularly relevant in the investigation phase
when it may be unclear whether one is facing one or the other.

2.7. Conclusions

The discussion in both national and international fora has revolved around
the independence of military courts and, to some extent, also the inde-
pendence of military prosecution and investigation. The ‘frontline’ seems
to be between those who in the name of human rights want to abolish or
severely restrict military prosecution, on the one hand, and those who de-
fend it as necessary for military effectiveness, in particular under battle-
field conditions, on the other. In support of the latter position, it could be
added that a fully ‘civilianised’ system may not be able to deal effectively
with military offences when it is most needed. This also goes for militari-
ly organised justice systems if their jurisdiction is so heavily restricted
that they cannot deal with cases that may be of great importance to the
military as well as to potential victims of crimes.

The second report of the Turkel Commission (2013) concludes that

— consistent with the Geneva Conventions and their Commentaries, deci-
sions by tribunals and state practice — a military justice system is not nec-
essarily inconsistent with the principle of independence. But it adds:

In summary, in order to achieve an ‘effective investigation’

it must be conducted independently. The principle of inde-

pendence consists of both institutional independence (for ex-

ample, the prosecution is separate from the judiciary) and

practical independence (for example, the investigators are in

no way connected to the incident under consideration)."

In other words, it is not just any military justice system that will
pass the test. Generally speaking, the same requirements that can be in-

Turkel Commission, The Public Commission to Examine the Maritime Incident of 31 May
2010. Second Report: Israel’s Mechanisms for Examining and Investigating Complaints
and Claims of Violations of the Laws of Armed Conflict According to International Law,
February 2013, paras. 73, 74.
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ferred by international humanitarian law sources, as well as international
human rights sources, concur with those requirements that are best suited
to maintaining the standing of the armed forces in the eyes of the general
public as well as its own members. One should, however, take care not to
‘throw out the baby with the bathwater’ by going to extremes that may
prove counterproductive.

The important question that many countries struggle with is wheth-
er military commanders should give up their control of military justice in
order to have a system that is perceived as fair by the general public.
Equally important, however, is whether a process as indicated by current
trends should run to the other extreme, separating the investigators, prose-
cutors and courts totally from the military structure, or whether one
should seek some compromise solution, like the ‘golden mean’ indicated
by Aristotle.

In this chapter I have tried to show that it is not necessarily in the
best interest of the military to retain more or less self-contained military
justice systems where military commanders have a prominent role. Im-
portant arguments include the following:

1. To retain the confidence of the general public, who are the
taxpayers and elect the legislators, the military should avoid or
remove any grounds for suspicion of possible cover-ups or abuse of
power, in particular with regard to core international crimes.

2. To retain the confidence of its own personnel, fair trial and
impartiality of courts and tribunals should be upheld. Justice must
not only be done, it must also be seen to be done.

3. To retain the self-esteem of the personnel, it has to be kept under
good discipline, thereby keeping up its good reputation.

4. The military should be able to show that all offences, including
alleged war crimes and other core international crimes are
investigated impartially and effectively and that the findings are
credible. For this reason, organs for investigation, prosecution and
adjudication should be independent of any person or organ that
might have an interest in the outcome.

5. A good relationship with local civilians in overseas deployments is
best served by disciplined troops that are kept visibly accountable
by an effective and independent justice body.
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6. Some countries might prefer to develop a justice system which is
organised by the military, in the direction of independence. Other
countries might be recommended to include certain military
elements into their basically civilian systems, in order to handle
military cases effectively. In both instances, military commanders
should be able to provide valuable input, to the benefit of both
military effectiveness and a fair and credible handling of cases.
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Ownership of International
Humanitarian Law

Richard J. Goldstone*

This anthology concerns the pertinent topic of the self-interest of armed
forces in accountability for members who are responsible for core interna-
tional crimes. This is an innovative and important topic. My chapter deals
with what may in effect be a precondition for armed forces to experience
such self-interest in accountability, namely that they possess a sense of
ownership of international humanitarian and criminal law in the first
place. It is my impression that this military sense of ownership has de-
clined relatively speaking during the 20 years that have passed since the
establishment of the ad hoc tribunals for the former Yugoslavia and
Rwanda in the early 1990s. This is a worrisome trend, the reversal of
which could directly affect the perception of military self-interest in ac-
countability.

In the following sections, this chapter addresses the evolution of in-
ternational humanitarian law and how it has been linked to national armed
forces from the start, before considering the United States Armed Forces
as an example of how a sense of ownership in international humanitarian
and criminal law has fluctuated historically. The case is made for in-
creased military ownership in this area of international law.

Richard J. Goldstone is a former Justice of the Constitutional Court of South Africa and
was the first Chief Prosecutor of the United Nations International Criminal Tribunals for
the former Yugoslavia and Rwanda. In the recent years he has taught at several leading
American universities. Justice Goldstone was appointed by the Secretary-General of the
United Nations to the Independent International Committee, which investigated the Iraq
Oil for Food program. In 2009 he led the UN Fact Finding Mission on Gaza. Among his
other professional endeavours, Goldstone served as chairperson of the Commission of In-
quiry regarding Public Violence and Intimidation that came to be known as the Goldstone
Commission; and of the International Independent Inquiry on Kosovo. He was also co-
chairperson of the International Task Force on Terrorism, which was established by the In-
ternational Bar Association; director of the American Arbitration Association; a member
of the International Group of Advisers of the International Committee of the Red Cross;
and national president of the National Institute of Crime Prevention and the Rehabilitation
of Offenders (NICRO). He is also a foreign member of the American Academy of Arts and
Sciences and an honorary member of the Association of the Bar of the City of New York.
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3.1. Recent Shift of Ownership of International Humanitarian Law

International humanitarian law or, as it was originally called, the law of
war, goes back several centuries and was based on reciprocity. The theory
was that the best way to ensure humane treatment for one’s soldiers who
fall into the hands of the enemy was to treat the enemies’ soldiers under
one’s own power in a humane manner.

For a long time, the laws of war were not written, but based on
well-recognised and accepted international custom. At times, they were
also reinforced by religion and morality.

Until recent decades, those laws were owned and fashioned by the
military. They did not fall within the remit of civilian authorities. That
ownership appears to have become lost and it has somehow, perhaps un-
wittingly, been ceded to civilian government and to non-governmental
organisations, both domestic and global. Today, this development appears
to be taken very much for granted. This is unfortunate.

We should examine the reason for this shift and ask whether a
movement back would not be timely, sensible and very much in the inter-
ests of the military establishment and, indeed, governments and their citi-
zens. Military ownership of international humanitarian and criminal law
extends to its enforcement, including accountability for individual force
members who commit serious violations. Increased military ownership of
international humanitarian and criminal law may raise the awareness
within armed forces of their actual self-interest in such accountability for
core international crimes.

3.2. The Lieber Code and International Humanitarian Law
Growing Out of the Needs of Armed Forces

The first and most important codification stricto sensu of the customary
laws of war was American — the Lieber Code of 1863. It was adopted by
the Union Army at the time of the Civil War and became known as ‘Gen-
eral Orders 100°. For over half a century the Lieber Code remained the
official US army code for land warfare.

Francis Lieber was an unusual man. He was German and as a young
man he had fought for the German Army against Napoleon. He came to
the United States where he obtained citizenship in 1832. He was well ed-
ucated and became a professor at South Carolina College. He detested
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slavery and moved to New York in 1857 where he became a professor at
Columbia College and subsequently at the then newly established Colum-
bia Law School. During the Civil War, Lieber’s eldest son died fighting
for the Confederacy while his two younger sons were fighting in the Un-
ion Army. One of them lost an arm in Tennessee. While visiting him in
hospital, Lieber met General Henry W. Halleck, the commander of the
Union forces in the West. When Halleck was appointed military adviser
to President Lincoln, he requested Lieber to propose a “code of regula-
tions for the government of armies in the field of battle authorised by the
laws and usages of war”.!

The resulting Lieber Code was a highly moral conception and dealt
with the treatment of prisoners as well as prohibiting the use of poison in
warfare. It recognised that rape as an instrument of warfare was a crime
subject to death penalty.” In this regard the Lieber Code was more than a
century ahead of its time.

The Lieber Code’s historic importance lay in its recognition of the
necessity of systematising the accumulated experiences and practices of
the preceding decades. Its influence on all subsequent humanitarian law
becomes evident in the Geneva Conventions and in the army manuals of
many countries.

International humanitarian law — and especially the Geneva Con-
ventions — were designed to guide the actions of the military during an
international armed conflict. Their violation had no common criminal law
consequences. They were rather matters for internal military investigation
and sanction.

It was the exponential increase in the numbers of deaths and inju-
ries of civilians, raping of women and displacement of populations that
pushed civilian authorities to assume the control of humanitarian law.

Between 1864 and 1929 successive Geneva Conventions governed
the treatment of sick and wounded members of armed forces in the field
and at sea. They were extended to cover air war and the protection of
prisoners of war, but did not govern the protection of civilians during

See George B. Davis, “Doctor Francis Lieber’s Instructions for the Government of Armies
in the Field”, in American Journal of International Law, 1907, vol. 1, no. 1, pp. 13-25.

Francis Lieber, Instructions for the Government of Armies of the United States in the Field
(Lieber Code), Article 44 (http://www.legal-tools.org/doc/842054/).
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armed conflict.” That is hardly surprising given that armies fought against
armies; civilians were not the intended objects of attack until well into the
twentieth century.

Halfway through the twentieth century, deliberate attacks against
civilians became the norm. According to Mary Kaldor, the ratio of civil-
ian to military casualties was about 1:9 at the start of the century. This
means for every civilian casualty there were about nine military casual-
ties. In the Second World War the ratio was about 1:1. This is hardly sur-
prising if one thinks about the intentional bombing of cities, large and
small. During the past 30 years or so the ratio has risen to about 9:1, that
is, for every military casualty there are nine civilian casualties. The ratio
at the beginning of the century was completely reversed by the end of that
most bloody 100 years.*

The previously unimaginable horrors of the Second World War
moved humanitarian law firmly into the criminal law arena. It was at the
insistence of the United States that Nazi leaders were placed on trial at
Nuremberg. For the first time, there was acceptance and definition of the
concept of crimes against humanity.

Those horrific crimes also led to the inclusion of the grave breach
provisions in each of the four 1949 Geneva Conventions and the express
language that their violation may constitute criminal conduct. For the first
time in an international treaty, universal jurisdiction was conferred with
respect to those offences. All 196 states party to the Conventions at the
time of writing are enjoined by the Geneva Conventions to investigate and
prosecute grave breaches wherever and by whoever committed. A state,
unable or unwilling to do so, is under an obligation to hand the suspected
war criminal to a state that is able and willing to do so.

They are the Convention for the Amelioration of the Condition of the Wounded in Armies
in the Field, 22 August 1864; Geneva Convention for the Amelioration of the Condition of
the Wounded and Sick in Armies at Sea, 6 July 1906; Geneva Convention Relative to the
Treatment of Prisoners of War, 27 July 1929.

Mary Kaldor, New and Old Wars: Organised Violence in a Global Era, Polity Press,
Cambridge, 1999, p. 100.
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3.3. The Case of the United States Armed Forces and Their
Contributions to International Criminal Justice

The Nuremberg Trials were considered sufficiently successful to lead pol-
iticians and international lawyers to press for a permanent international
criminal court. There is reference to such a court in Article 6 of the 1948
Genocide Convention and in Article 5 of the 1973 United Nations Con-
vention that declared apartheid in South Africa a crime against humanity.
However, it was to take almost half a century before such a court was es-
tablished.

The United States was primarily responsible for moving the United
Nations Security Council to establish the first truly international criminal
tribunal for the former Yugoslavia. In turn, the United States strongly
supported the establishment of the second ad hoc tribunal for Rwanda.
The author knows from personal experience how crucial the support of
the United States was for the work of those tribunals. The United States
provided generous assistance in human resources, financial support and,
perhaps most important of all, by placing political pressure on Balkan
governments to comply with orders of the Yugoslavia tribunal. It was
such pressure that led to the appearance in The Hague of the Serb and
Croatian leaders indicted by the tribunal. It is remarkable that every single
one of the persons indicted by that tribunal has ended up in The Hague.
During the author’s time as chief prosecutor that would have been regard-
ed as quite impossible. The United States’ support for the Rwanda and
Sierra Leone tribunals was similarly generous and important. Yet again, it
was the United States that pushed for the diplomatic conference in Rome
that led to the establishment of the International Criminal Court (‘ICC’) .
With regard to those developments, the United States military establish-
ment was fully involved and supportive. Indeed, some of our finest inves-
tigators came from the ranks of the United States military.

The work of those tribunals was recognised by the United States as
being quite consistent with its foreign policy. It was only shortly before
the 1998 Rome Conference on the ICC that United States military leaders
began to push back against accepting the prospect that its citizens might
become amenable to the jurisdiction of an international criminal court.
They successfully pressed President Bill Clinton to instruct the United
States team at Rome to do their utmost to build in safeguards that would
exclude its citizens from that jurisdiction. Their proposals included the
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Security Council holding the key to investigations and thus make them
subject to the veto of each of the five permanent members of the Security
Council. They also attempted to ensure that the jurisdiction of the ICC
would not extend to the nationals of any non-state party.

It was unsurprising that the United Sates was unable to persuade the
conference to introduce sufficient safeguards to meet its concerns; conse-
quently, it joined only six other nations in voting against the adoption of
the ICC Statute.

The definitions of war crimes contained in the ICC Statute, I would
suggest, are quite consistent with the laws and moral sensibilities of the
American people. The objections to the ICC were based entirely upon a
suspicion that the Court would likely be biased against the United States
and might be used against it for political reasons.

An attempt to meet the United States’ objections in Rome was the
introduction of the principle of complementarity. This makes the ICC a
court of last, not first, resort. If a country is able and willing to investigate
crimes allegedly committed by its nationals and decides to do so, that de-
cision effectively deprives the ICC of jurisdiction. Supporting that princi-
ple, the United States remained concerned that it would be the ICC judges
who would have the last word as to whether a domestic investigation was
in fact genuine and conducted in good faith, not a facade intended only to
deprive the ICC of jurisdiction. As remote as such a decision might be,
the United States was not willing to surrender any sovereignty at all in
this regard. It is principally for this reason that there appears, at the time
of writing, to be no prospect of the United States ratifying the ICC Statute
in the foreseeable future.

This opposition to the ICC Statute has not prevented the United
States from assisting the Office of the Prosecutor of the ICC. That co-
operation began during the second term of President George W. Bush.
The first word of that co-operation, to the author’s knowledge, was an-
nounced during a panel discussion that the author moderated at the annual
conference of the American Society of International Law in 2006. The
then legal adviser at the State Department, John Bellinger, referred to that
co-operation which was then already under way. That assistance has con-
tinued under the Obama administration.
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3.4. Regaining Ownership of International Humanitarian Law and
Military Self-Interest in Accountability

The ICC has jurisdiction to investigate and prosecute the nationals of any
state for core international crimes allegedly committed in the territory of
one of the 123 countries that have to date ratified the ICC Statute. As re-
mote as it might be, I would suggest that if a United States citizen were to
be charged by the Court, it would be highly embarrassing for his or her
government and especially the military. Such a situation could be avoided
if the United States military authorities were to regain complete owner-
ship of the investigation of violations of international humanitarian law
allegedly committed by any of its members. Such investigations would, in
effect, be taken out of the political realm. The most efficient and direct
way of accomplishing this would be the promulgation of legislation that
incorporates into United States law all of the core international crimes
defined in the ICC Statute. Regular United States military courts should
be given exclusive jurisdiction to investigate and, if thought appropriate,
to prosecute alleged violations. It is unlikely in the extreme that any ICC
prosecutor would be able to attack, let alone establish, that such investiga-
tions and proceedings were tainted by mala fides or designed as a dishon-
est attempt to oust the jurisdiction of the ICC. These changes should go a
long way to satisfy the United States military that they have little to fear
from the powers and jurisdiction of the ICC.

I would suggest that nothing in the definitions of crimes in the ICC
Statute would in any way be inconsistent with the United States Constitu-
tion, existing legislation or the moral imperatives that drive the United
States to seek justice for, and protection of, innocent civilians and other
non-belligerents.

Some of those definitions are already recognised in domestic law. I
refer in this context to genocide and the grave breaches of the Geneva
Conventions. However, humanitarian law has made huge strides in the
past 21 years since the establishment of the Yugoslavia Tribunal. Even a
cursory reading of the ICC Statute will demonstrate that. The extent to
which those provisions of the ICC Statute should become part of the do-
mestic law of the United States is a decision that ultimately Congress
should make in full consultation with United States military authorities.

The effect of what the author is proposing is to bring the United
States domestic law into line with the modern humanitarian law that is

FICHL Publication Series No. 25 (2018, Second Edition) — page 41



Military Self-Interest in Accountability for Core International Crimes

accepted across the democratic world and certainly by all of those coun-
tries that the United States regards as its allies, including its NATO part-
ners. It would also protect United States citizens, especially members of
the military, from any politically driven attempt to use the ICC process
against them.

This chapter also suggests that it would be a useful legislative base
should the United States ever, in the years to come, decide to join its
many allies in ratifying the ICC Statute and regain its leadership in the
enforcement of international humanitarian law.

This chapter has used the United States Armed Forces as an exam-
ple of an armed force with a long history of ownership of international
humanitarian and criminal law. My general argument is that such sense of
ownership should now increase again in armed forces around the world.
Much of international humanitarian and criminal law specifically address-
es actors in armed forces. The law concerns their work processes, the
risks combatants face and their ability to cause harm. But military owner-
ship is not only based in the subject matter of the law. National armed
forces have also participated extensively in the articulation of these two
interrelated disciplines of international law over several decades.

Increasing a sense of ownership of international humanitarian and
criminal law in new generations of soldiers and officers will bear directly
on their understanding of the need to enforce that law. This includes ac-
countability not only for violations that might be committed by members
of hostile forces but also by members of their own forces. This anthology
takes steps towards articulating a rationale for military self-interest in ac-
countability for core international crimes. As such, the project has im-
portant policy implications. This chapter argues that as a new discourse
opens up on military self-interest in accountability, we should pay due
attention to the need to deepen the sense of ownership of international
humanitarian and criminal law in armed forces.
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The International Humanitarian Law
Implementation Paradigm and the Idea of
Military Self-Interest in Accountability

SONG Tianying*

It seems that the military’s willingness to comply with international hu-
manitarian law (‘IHL’) is, to some extent, self-explanatory. The laws of
war originated from combat practice and are essentially the military’s
view of order in the context of war. The rules were made in part to pre-
serve military interests by limiting the effects of war on combatants and
preventing escalation. In reality, this logic remains a mystery. Throughout
history, these laws made by the military have been flouted by the military.
More than that, the long-standing perception of war-generated human ca-
tastrophe and the ‘inspiration’ of restricted war still seem to co-exist to-
day.

Certainly, the landscape of the battlefield has been changing. The
first Geneva Conventions were concluded to protect wounded and sick
combatants and prisoners of war. Soldiers were at the centre of humani-
tarian concerns. Subsequently, rising civilian casualties in the two world
wars and in armed conflicts during the 1950s to 1970s prompted rules
protecting civilian populations. Today the rhetoric has become mostly
civilian-centric. With the prevalence of non-international armed conflict,
non-state armed groups have become significant players in the implemen-
tation of IHL rules, rules they had no part in making. At times IHL is per-
ceived to be more imposed than desired.

This chapter looks at two conditions for IHL implementation: the
material capabilities and willingness of the military. The first condition
envisions IHL implementation through a professional military organisa-
tion, where effective accountability plays a crucial role. The second con-
dition concerns the self-interest of the military — either state armed forces

s

SONG Tianying is a Researcher at the European University Institute. She was formerly
Legal Officer with the Regional Delegation for East Asia of the International Committee
of the Red Cross (‘ICRC’). All the Internet sources in this chapter were last accessed on 26
April 2015.
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or non-state armed groups — in complying with IHL. In this regard, com-
peting interests in military decision-making are also considered. It is not-
ed that the composition of interests may vary due to the nature of armed
conflicts and objectives of the military organisations. In light of the inter-
national efforts to address serious violations of fundamental norms, this
c