Torkel Opsahl
Academic EPublisher

TOAEP

Understanding and Proving

International Sex Crimes

Morten Bergsmo, Alf Butenschen Skre and Elisabeth |.Wood (editors)







Understanding and Proving
International Sex Crimes

Morten Bergsmo, Alf Butenschen Skre and
Elisabeth J. Wood (editors)

2012
Torkel Opsahl Academic EPublisher
Beijing



This and other books in the FICHL Publication Series may be openly accessed and
downloaded through the Forum website (www.fichl.org). This site uses Persistent
URLs (PURLS) for all publications it makes available. The URLs of these publica-
tions will not be changed. Printed copies may be ordered from distributors such as
www.amazon.co.uk. This book was first published on 25 April 2012.

© Torkel Opsahl Academic EPublisher, 2012

All rights are reserved. You may read, print or download this book or any part of it
from www.fichl.org for personal use, but you may not in any way charge for its use
by others, directly or by reproducing it, storing it in a retrieval system, transmitting it,
or utilizing it in any form or by any means, electronic, mechanical, photocopying,
recording, or otherwise, in whole or in part, without the prior permission in writing
of the copyright holder. Enquiries concerning reproduction outside the scope of the
above should be sent to the copyright holder. You must not circulate this book in any
other cover and you must impose the same condition on any acquirer. You must not
make this book or any part of it available on the Internet by any other URL than that
on www.fichl.org.

ISBN 978-82-93081-29-6



Dedicated to the memory of the victims of
international sex crimes during World War 11






SERIES PREFACE

The Torkel Opsahl Academic Epublisher is pleased to release this anthol-
ogy on Understanding and Proving International Sex Crimes. It addresses
the gap between international standard-setting prohibiting international
sex crimes and actual accountability for individuals who are responsible
for such crimes. The book provides detailed analysis of the legal require-
ments of international sex crimes and types of fact that can be used to
meet these requirements. It includes a unique knowledge-base that digests
international case law on such crimes. The anthology also contains several
studies of institutional and evidentiary challenges in the prosecution of
international sex crimes.

The book adds significantly to the study of proving international
sex crimes. This is an area of critical importance as the international
community moves from awareness-generating activities through the Unit-
ed Nations Security Council and other political arenas, to actual imple-
mentation of international legal standards.

The publisher places on record its appreciation for the assistance of
Audrey WONG Siew Ming, LAU Yu Don, Elaine LIM Mei Yee, NG Pei
Y1, and Nikolaus Scheffel in the preparation of this volume.

Morten Bergsmo
Editor-in-Chief, TOAEP

CHEAH Waui Ling
Editor, TOAEP

Alf Butenschon Skre
Senior Editorial Assistant, TOAEP

Kiki A. Japutra
Editorial Assistant, TOAEP






FOREWORD

The criminalisation of sexual violence in wartime, whose different fea-
tures this collection of essays is aimed at exploring and discussing, is a
recent but extremely significant development of both international hu-
manitarian law and international criminal law. It is for me a distinguished
honour and pleasure to present this book to the public. My pleasure is
only increased as it appears in the series of the Forum for International
Criminal and Humanitarian Law, whose publisher is named after the emi-
nent Norwegian law professor Torkel Opsahl, a dear colleague and friend.
Professor Opsahl was my mentor in the early years of operation of the
Human Rights Committee, established under the International Covenant
on Civil and Political Rights of 1966, when it first occurred to me to par-
ticipate in an international mechanism responsible for the protection of
human rights. The Human Rights Committee’s alphabetical seating order
gave me the privilege of sitting next to Professor Opsahl during the years
when he acted as rapporteur. His advice served as extremely precious
guidance for me on countless occasions. What struck me most about him
was the combination of profound legal thinking, firm moral principles,
and refined politeness and manners with which he submitted his vision of
human rights. Professor Opsahl never made any concession or accepted
any compromise that might have gone to the detriment of the protections
enshrined in the Covenant. Rather, he always strived for a more protective
approach. It is not surprising that he enjoyed the highest respect by the
members, including those who did not share his views. Several of the
achievements of the Human Rights Committee, in particular in, but not
limited to, the field of individual complaints, are due to his firm commit-
ment and untiring efforts to improve the degree of protection of human
rights.

The gender dimension is of course one of the basic features of such
protection, which ensues from the Covenant’s prohibition of all discrimi-
nation. It follows from the jurisprudence of the Committee established
under the Convention on the Elimination of All Forms of Discrimination
against Women of 1979, that ‘discrimination’ is at the core of and encom-
passed any form of violence against women. All human rights monitoring
bodies, however, have refrained from dealing with such violence in war-
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time. The partition between humanitarian and human rights law was still
perceived as a main feature of international law, and human rights bodies
therefore did not venture into this unfamiliar area. This approach did not
contribute to developing a culture against sex crimes in wartime, as would
have been desirable. In particular in the context of non-international
armed conflicts, monitoring human rights bodies could have considered
referring to humanitarian law in order to assess the legality of the behav-
iour of States when derogations were made under the relevant conven-
tions in times of public emergency. This action would have been even
more desirable, because international humanitarian law itself did not pay
adequate attention to sex crimes and required a progressive interpretation
in order to take them into account appropriately. The Geneva Conventions
of 1949 do not specifically mention the gender dimension when listing the
grave breaches which entail an obligation of criminal prosecution. Com-
mon Article 3(1) of the Geneva Conventions of 1949 refers to it only in
general terms, under the principle of non discrimination. An interpretation
by the human rights monitoring bodies would have positively contributed
to better defining the scope of the Geneva Conventions of 1949 from the
gender perspective; thus helping the later established international tribu-
nals in their application of international humanitarian law.

It is only with the establishment of the International Criminal Tri-
bunal for the former Yugoslavia (ICTY) and the International Criminal
Tribunal for Rwanda (ICTR), whose statutes expressly prohibit sex
crimes, that such crimes were given the place they deserve in international
criminal law. However, given that the ad hoc tribunals were created after
the onset of the relevant conflicts and after crimes had been committed,
the formal mention of these crimes in their statutes required the judges to
interpret their elements as clearly recognized in applicable treaties or cus-
tomary international law. In such a context, prosecutors often charged sex
crimes, and particularly rape, as ‘torture’ or ‘inhuman acts’, which were
clearly established in the Geneva Conventions of 1949, rather than, more
appropriately, as the specific sex crime of ‘rape’. Thus, only when the
charge of ‘rape’ was alternatively brought before the court, it was for the
competent benches to assess whether the specific sex crime charged was
warranted under the Geneva Conventions of 1949 or, more generally,
under customary international law.

Such an assessment could have been carried out by the ad hoc tri-
bunals by simply determining that sex crimes are a specification of other
crimes, such as torture or inhuman acts, without an independent standing
of their own. The ICTY went further and established, in the Kunarac et
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al. case heard in 2000, that rape had to be regarded, under international
criminal law, as a distinct crime from torture; the distinguishing element
being sexual penetration, which is not comprised in the definition of tor-
ture. Such a conclusion by no means implies that torture may be regarded
as an included crime in the definition of rape. Rather, the distinguishing
element of torture is to inflict pain for obtaining information or for other
purposes, an element which is not present in the definition of rape. This
definition allowed the Trial Chamber to cumulatively convict the accused
for both crimes. Besides clarifying the test to be applied for cumulative
convictions, this judgement, subsequently upheld by the Appeals Cham-
ber, paved the way to recognise that sex crimes are specific crimes, which
deserve independent status and weight.

In a different perspective, the ICTR elaborated on the idea that sex
crimes may serve as a means of genocide and, in the Akayesu judgement,
declared that rape, when accompanied by the intent to commit genocide,
may be evidence of that crime. This case law has been affirmed by num-
ber of subsequent judgments and has become established jurisprudence of
the Tribunal. However, in the more recent Rukundo case, the conviction
for sexual assault constituting genocide was set aside by the Appeals
Chamber, which defined the sexual assault imputable to the perpetrator as
merely opportunistic. This position was impossible for me to share, lead-
ing me to write a firm dissenting opinion in favour of the view adopted by
the lower chamber, which correctly distinguished between motive and
intent — following an approach already expressed by the ICTY in Kunarac
et al. — and maintained that an opportunistic motivation could not exclude
the existence of the intent to commit the crime.

The jurisprudential developments briefly referred to show how far
the ad hoc tribunals have gone in addressing sex crimes. It also shows that
further steps are desirable in order to confirm the current achievements
and prevent them from being eroded or mitigated. The essays collected in
the present book form an outstanding contribution to identifying the is-
sues still open, to exploring and discussing ways and means to clarify sex
crimes, to giving suggestions and guidelines for a better understanding of
the role of sexual violence as a means of war, and for efficiently investi-
gating and prosecuting sexual war crimes before international and domes-
tic courts. As such, these essays deserve the highest attention of all inter-
national and criminal lawyers.

Fausto Pocar
Appeals Judge and former President of the International Criminal
Tribunal for the Former Yugoslavia
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Towards a More Comprehensive Understanding
and Effective Proving of International Sex Crimes

Morten Bergsmo* and Alf Butenschen Skre™

1.1. Understanding and Proving International Sex Crimes:
Between Standard-Setting and Effective Prosecution

The Statute of the International Criminal Court (‘ICC”) clarifies the crim-
inalisation of international sex crimes in international law. This progress
in standard-setting has been accompanied by an increased political aware-
ness of gender crimes in armed conflicts as reflected through, inter alia,
UN Security Council resolutions 1325 and 1888.! But the enforcement of
criminal responsibility for international gender crimes remains weak, es-
pecially at the national level. In addition, reference is frequently made at
the international and national levels to the legal and evidentiary challeng-
es of proving such crimes.

This anthology brings together experts from different disciplines
with the aim of facilitating a conversation on the understanding and prov-
ing of international sex crimes. Among others, it addresses the following
questions: What are the legal requirements for such crimes for the differ-
ent forms of participation in their commission? Which requirements are
conduct-specific, and which refer to the context in which the conduct oc-
curred? How have the different legal requirements been proved in cases?
Where do the main difficulties lie?

Morten Bergsmo serves as an academic in China, Europe and North-America. He is
Visiting Professor, Peking University Law School (2012 and 2013); Visiting Profes-
sor, Georgetown University (2010-); Senior Researcher, University of Oslo; and Vis-
iting Fellow, Stanford University. He is also an ICC Consultant and Co-ordinator of
the ICC Legal Tools Project.

Alf Butenschen Skre is Executive Adviser of the Forum for International Criminal
and Humanitarian Law. He has a Bachelor’s Degree in Political Science, and is cur-
rently pursuing a Master of Laws degree at the University of Oslo. He is an Assistant
to the Co-ordinator of the ICC Legal Tools Project.

See United Nations Security Council resolution 1325, 31 October 2000, U.N. Doc.
S/RES/1325; and resolution 1888, 30 September 2009, U.N. Doc. S/RES/1888.
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By undertaking an open-minded and rigorous examination of these
questions, this anthology’s authors explore the space that rests between
standard-setting and the prosecution of international sex crimes. They
investigate, inter alia, the content and the distinction between different
legal and evidential standards, the practical challenges encountered in the
collection and analysis of evidence, and the common assumptions influ-
encing the prosecution of international sex crimes. Several chapters also
aim to further our understanding of interational sex crimes by analysing
them within their institutional environment, comparing their contextual
settings, and studying the perspective of those involved.

This anthology’s authors come from a variety of disciplinary back-
grounds. The nature of international sex crimes, and their prosecution, is
nuanced and complex. By drawing on the insights and methods of differ-
ent disciplines, our understanding of these crimes may be enhanced. Our
improved understanding of these crimes may in turn assist in the design
and implementation of more effective prosecutions. By starting a focused
but multi-perspective discussion on the complex issues that stand between
standard-setting and prosecution, this anthology aims to contribute to the
discourse on international gender crimes by addressing one of its weakest
links: the effective enforcement of individual criminal responsibility for
such violations, in particular with respect to those with higher responsibil-

1ty.

1.2. Chapter Contributions: History, Legal and Evidentiary
Requirements, and Sociological Perspectives

Chapters 2 and 3 expand the foundation of this anthology by examining
how the prosecution of international sex crimes has historically evolved,
and the common challenges encountered in their prosecution. In Chapter
2, David Cohen offers an overview of how the prosecution of internation-
al sex crimes has developed over the years that begins with Second World
War (“WWII’) war crimes prosecutions, especially the International Mili-
tary Tribunal for the Far East (‘IMTFE’). As Cohen notes, “[w]hile
crimes of sexual violence were not treated to any significant degree in
either the International Military Tribunal (‘IMT’) or the subsequent pro-
ceedings at Nuremberg, rape, enforced prostitution, and sexual slavery
were all the subject of serious investigation and prosecution at the [IMT-
FE], the Asia-Pacific Theater counterpart of Nuremberg. Defendants at
Tokyo were convicted for all of these offenses”.
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The IMTFE did not, however, define the elements of these crimes.
Thus, the Trial Chamber of the International Criminal Tribunal for Rwan-
da (‘ICTR’) had no precedents to turn to when trying to define rape as an
international crime in the ground-breaking Akayesu case. Cohen goes on
to explore the different approaches to defining rape and sexual violence
that have been taken at the ICTY, ICTR, and the Special Court for Sierra
Leone (‘SCSL’) in the context of contemporary international criminal
law. Finally, Cohen examines, through a case study of the Special Panels
for Serious Crimes in East Timor, how institutional factors, as well as the
conduct and attitudes of investigators and prosecutors, can result in the
failure to prosecute widespread and systematic occurrences of sexual vio-
lence.

Though there has been significant progress in the prosecution of in-
ternational sex crimes, it continues to be commonly associated with a
number of challenges. An overview of these challenges is provided and
analysed by Petra Kneuer and Patricia Wildermuth in Chapter 3. As noted
by the authors, the practical problems faced by prosecutors in sex crimes
cases are quite often “the very same challenges that are presented in cases
in which non-gender violations are charged: investigations and evidence
collections hampered by location and situation; a lack of detailed memory
of potential witnesses; security concerns and considerations; insufficient
numbers of trained court staff and professionals; reluctant witnesses; and
insufficient funding”. There are however some challenges that are ampli-
fied when dealing with sex crimes cases, as a result of the very nature of
the offences. One such challenge is to resist the temptation of submitting
an indictment involving other charges for confirmation until all relevant
leads on sexual violence are exhausted and have been documented.

One particular challenge resulting from the nature of sexual vio-
lence is that the victim is usually an essential and material witness to es-
tablish the offence. At the same time, victims of such crimes are often
reluctant to testify without sufficient support from skilled personnel and
in the absence of mechanisms in place to provide them protection from
harassment and ostracisation. As observed by Kneuer and Wildermuth,
the ICTY and the ICTR established extensive substantive and procedural
protections for victim witnesses, and these have been expanded by the
ICC, through its Statute and its Rules of Procedure and Evidence. Howev-
er, as the authors note, “it is unclear whether these mechanisms provide
sufficient protection”, both inside the courtroom and in the local commu-
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nity of the witness. The re-traumatization of witnesses has created some
scepticism towards the tribunals and the ICC, and in some cases survivor
organisations and potential witnesses have been reluctant to co-operate
with the tribunals and the ICC, which can constitute a significant chal-
lenge to prosecuting sexual violence charges.

Faced with such challenges, Kneuer and Wildermuth argue that it is
necessary to ensure “that investigators, prosecutors, and their advisors
fully comprehend that every investigative activity has an impact directly
or indirectly on the prosecution of the accused throughout the entire judi-
cial process”. Moreover, while it is useful to establish specialised units
within the office of the prosecutor, it is also necessary to “mainstream”
knowledge on international sex crimes, so that such crimes become part
of every investigation, in the same way that murder and other predicate
offences are investigated.

Despite these challenges, the international community’s commit-
ment to the prosecution of international sex crimes is reflected in the wide
range of standard-setting activities aimed at substantively defining the
content of these crimes. Chapters 4 to 6 of this anthology examine the
legal standards applicable to international sex crimes, their rationale, and
their means of proof. Focusing on the ICC Statute, Chapter 4 seeks to
explain and critically analyse the legal elements of international sex
crimes as well as their underlying guiding principles. As the author Kai
Ambos notes, sexual violence has traditionally been implicitly criminal-
ized as a violation of the dignity and honour of the victim, on the national
level and in international humanitarian law. In contrast to the statutes of
the ad hoc international criminal tribunals, the ICC Statute explicitly
criminalizes sexual violence, under the headings of crimes against human-
ity and war crimes. As Ambos points out, the definitions of these crimes,
except that of forced pregnancy, are gender-neutral, that is, they apply
equally to both female and male victims. With regard to rape, a key issue,
Ambos argues, is what role consent on the part of the victim could play in
terms of excluding criminal responsibility. Given the general coercive
circumstances in the context of armed conflict, Ambos contends that there
is a “presumption of non-consent”, which entails that this defence could
only be brought forward by the defence counsel in exceptional circum-
stances.

Using the crime of rape as an anchor for analysis, Marina Akseno-
va, in Chapter 5, examines the scope of complicity as provided in the ICC
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Statute and in the jurisprudence of the ICTY, ICTR and the Special Court
for Sierra Leone (SCSL). Aksenova emphasises the need for well-defined
criteria for different forms of liability in international criminal law.
Through a review of relevant jurisprudence, Aksenova explores the re-
quirements, and limitations, of different modes of criminal participation
with regard to rape as an international crime.

The questions of how these various definitional legal standards are
given further interpretation and how they relate to one another are ad-
dressed in Chapter 6. In this chapter, Sangkul Kim provides a detailed
analysis of the means of proof of the international sex crimes of rape,
forced marriage, and sexual slavery. Defining ‘means of proof” as “evi-
dence assessed and decided by the judges as satisfying an element of a
crime”, Kim argues that by analysing such information, practitioners ob-
tain a “clearer understanding of how those elements manifest themselves
in the real world”. A significant challenge faced by prosecutors in charg-
ing and prosecuting international sex crimes is, according to Kim, their
“every-varying characteristics”. Using the jurisprudence on forced mar-
riage at the SCSL as an example, Kim explores the consequences, with
regard to means of proof, of choices made by prosecutors in drafting the
indictment when there is an absence of specific provisions for the offence:
“Is there any difference in terms of evidence to be adduced depending on
the Prosecution’s charging decision in one way or the other between the
two options of ‘other inhumane acts’ and ‘any other form of sexual vio-
lence’?”. Both in the interest of establishing clear legal foundations for
future prosecutions of international sex crimes, and strengthening the
principle of legality in international criminal law, Kim sees the need for
“active codification of new types of sexual violence”.

While clear standards defining the crime and individual liability are
crucial to the prosecution of any offence, no less important is evidence
proving that this crime took place and linking an individual perpetrator to
the crime. As already mentioned in Chapter 3, international sex crimes are
commonly associated with a number of evidentiary challenges. Chapters
7-10 analyze several of these challenges in different contexts. In Chapter
7, Xabier Agirre Aranburu argues that, “the old deep-seated forces of
taboo and denial, and the new assumptions and dogmas of the feminist
and human rights movements”, are still a hurdle to criminal investigations
of international sex crimes. While the feminist movement in international
criminal law has since the 1970s made a significant contribution to the
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fight against impunity for international sex crimes, and its critique of a
male-dominated system is still needed, its influence has, according to the
author, “together with other factors [...] favored some notions that may
need to be critically discussed”. Amongst these notions are: the concept of
use of rape as a weapon of war; the notion that sexual violence is univer-
sally under-reported; the claim that sexual violence is prevalent in all
armed conflicts; and the one-sided focus on sexual violence as a “disre-
gard of the bodily integrity of women”, which entails a disregard of sexu-
al violence suffered by male victims.

Agirre Aranburu goes on to discuss the utility of pattern evidence in
sex crimes cases, a topic that is further elaborated by Amelia Hoover
Green in Chapter 8. Despite their evidentiary potential, Green notes that
“numerical data on sexual violence, perhaps still more than numerical
data on other human rights violations, may prove difficult or impossible
to use effectively in international legal settings”. According to the author,
there is a need to address both (a) inferential problems, that is, sources of
statistical bias and observational error; and (b) institutional problems,
including such factors as the adversarial information environment, and a
lenient standard in assessing expert witnesses’ credentials. In the near
term, the author argues, it is less than certain that “the (potential) benefits
of using statistics in prosecutions involving wartime sexual violence will
outweigh the risks inherent in presenting these complex inferences in
court”. However, as the quality of sexual violence data is likely to im-
prove over time, and as the ICC adopts an inquisitorial system of fact-
finding, in contrast to the adversarial system used at the ICTY, the author
concludes with a more hopeful observation.

In Chapter 9, Michele Leiby analyses the methodological obstacles
experienced when conducting research on political violence. Through
careful examination of the supplementary materials published by the truth
commissions in El Salvador and Peru, the author demonstrates how stra-
tegic choices made in the collection and analysis of statistical data greatly
influence what we know about the perpetration of wartime violence. With
regard to sexual violence that occurred during civil war in El Salvador
and Peru, Leiby observes that there is significant variation in the number
of reported cases of sexual violence depending on the data source, that
men were more often victimized sexually than previously thought, and
that sexual humiliation and torture were common practices of state armed
forces during the conflicts.
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Shifting to the operational perspective of an international investiga-
tor, William H. Wiley contends in Chapter 10 that “the alleged indiffer-
ence shown historically to gender-based offences by male-dominated in-
stitutions” should not be given weight as an explanation when rape and
related sexual violence charges do not make their way into indictments. A
more compelling explanation, Wiley argues, is that “rape, amongst other
crimes of a sexual nature, is a disproportionately difficult offence to in-
vestigate”. Underlying the difficulties in investigating international sex
crimes, is, according to Wiley, the fact that “the nature of the offence
compels investigators to rely disproportionately upon victim-witness tes-
timony to establish both the crime base and the basic linkage aspects of
the case”. As a consequence, scarce investigative and prosecutorial re-
sources will often be invested in dealing with equally serious offences,
such as unlawful killing, often with a greater likelihood of success, if
there is no overarching strategy directing the resources to investigate sex
crimes.

Various authors in this anthology, at some point, make reference to
the particular nature of international sex crimes when discussing the legal
and evidentiary challenges associated with their prosecution. The authors
of Chapters 11-14 interrogate commonly accepted beliefs about the na-
ture of international sex crimes by applying different disciplinary ap-
proaches and methods to various aspects of international sex crimes. In
Chapter 11, Elisabeth J. Wood notes that “many common beliefs about
wartime sexual violence are unsubstantiated, or at best, only partially
true”, such as the belief that rape is inevitable during war. As Wood
demonstrates, there is in fact significant variation in both the amount and
the form of sexual violence in armed conflicts. In order to further under-
stand such variation, with a view to strengthening the efforts of ending
impunity for such crimes, Wood advances a theoretical framework that
focuses on the different parameters of armed groups and their surround-
ings: the individual combatants; leadership strategy; institutions for so-
cialization of recruits; wartime dynamics; and the discipline and indoctri-
nation of the group. As Wood notes, it is not unheard of that leaders of
armed groups may have reasons (be they moral, practical or strategic) to
prohibit the perpetration of sexual violence by their troops on the civilian
population, and find effective ways of enforcing such policies.

Chapter 12 studies the dynamics of international sex crimes perpe-
trated by military members and the potential of addressing these crimes
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through military justice systems. The author, Elizabeth L. Hillman, argues
that although military justice systems have in the past failed to hold mili-
tary personnel accountable for war crimes, there are situations where mili-
tary courts might be better equipped than international tribunals to prose-
cute military sexual violence. One reason for this is that military justice
systems routinely deal with complex issues such as command responsibil-
ity. Moreover, Hillman points to a number of reforms, both institutional
and in the social, political and legal frameworks that military justice sys-
tems operate within, which may make them better suited than in the past.
Focusing on accountability efforts for sexual violence in the United States
military, Hillman notes, inter alia, that while reforms have in recent years
improved the military justice system’s ability to deter and prosecute sexu-
al violence (for example by the placing of probative burden on the de-
fendant if the defence of consent is brought forward in rape cases), an
increased transparency in, and the centralization of, prosecutorial activity
would help standardize charging and sentencing.

The authors of Chapter 13, Alejandra Azuero Quijano and Jocelyn
Kelly, examine how our understandings of sexual violence are construct-
ed by undertaking an examination of the narratives employed by news
agencies, the UN, NGOs, and governments in their public communica-
tions and reports regarding sexual violence in the armed conflicts of Co-
lombia and the Democratic Republic of the Congo. The authors argue that
although these two cases are significantly different from each other in
terms of their nature, extent and intensity of the violence, they are de-
scribed in the same narrative language in the sources surveyed. An expla-
nation for this, the authors argue, is that a meta-narrative has emerged,
which operates in official and public accounts of sexual violence in war.
With the establishment of what the authors describe as a sexual-violence-
in-war “formula”, this development could “ultimately occlude more nu-
anced understandings of the multiple realities that can be framed as sexual
violence in armed conflict”.

Inger Skjelsbaek turns in Chapter 14 to the problem of conceptualiz-
ing perpetrators of sexual violence in armed conflicts. In the literature on
wartime sexual violence, Skjelsbaek observes, the subject of analysis is
most often the victim, while the perpetrator has the role of “a secondary
character whose intentions and motivations are assumed but unex-
amined”. In order to advance the understanding of international sex
crimes, and strengthen efforts of accountability, Skjelsbek argues that it
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is necessary to “incorporate empirical data that bring the perceptions and
voices of the perpetrators into the equation”, and to conceptualise the per-
petrator at the level of an individual, group, and social category. Accord-
ing to the author, an analysis of the perpetrator’s motivations should pose
the following questions: How is the perpetrator of sexual violence in war-
time different from the perpetrator of the same crimes in peace? How
does the perpetration of sexual violence in armed conflict pertain to other
forms of crimes in armed conflict, an what does this tell us about the per-
petrator? How does masculinity and militarism intersect and form the
perpetrator identity?

In the final Chapter, which makes up more than 360 pages of the
present volume, Magali Maystre and Nicole Rangel develop an innovative
comprehensive digest of the jurisprudence of the ICTY, ICTR and SCSL
on international sex crimes. The digest is set out in International Sex
Crimes Charts that form a substantive knowledge base for those involved
in the analysis, investigation and prosecution of international sex crimes.
It is also a research and reference tool for other actors in the field. As the
first of its kind, the digest shows that there is great variety in the way that
international sex crimes have been charged and adjudicated by the tribu-
nals and SCSL, in terms of legal classifications, modes of liability, and
features of the defendants and victims, such as gender and role played in
the armed conflict that surrounded the perpetrated crimes. As noted by the
authors, the digest provides opportunities for researchers to “distil some
of the lessons learned about investigating and prosecuting international
sex crimes before the ICTY, ICTR and SCSL, and to establish best prac-
tice guidelines for investigating and prosecuting international sex crimes”.

1.3. Further Inquiry

While the idea of prosecuting international sex crimes has been gradually
mainstreamed over time, these crimes are still widely considered as harder
to prove in comparison with other core international crimes. The construc-
tive analyses undertaken by the authors of this anthology question the
myth that this is always the case, while acknowledging that in certain
contexts and under certain circumstances, it may be true. By introducing
the groundbreaking resource of International Sex Crimes Charts devel-
oped by authors Magali Maystre and Nicole Rangel, and by critically ex-
amining the potential of legal and evidentiary tools, such as statistical
methods and the ICC Means of Proof Digest, this anthology aims to
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showcase tools that can ‘demystify’ and facilitate more effective prosecu-
tion of international sex crimes in a practical manner. More importantly,
as pointed out by Xabier Agirre Aranburu in his chapter, it is important to
avoid “dogmas” and “assumptions” in our further efforts in this area, even
as we continue to emphathise with the sufferings of victims. Precisely
because these crimes can become so emotionally charged, it is important
that we proceed with a dispassionate and yet engaged attitude that will
enable us to study and analyse these issues in a professional and techni-
cally rigorous manner.

Much like other areas of international criminal law, research on in-
ternational sex crimes has tended to focus on the development of substan-
tive norms that define these criminal acts. Through their analysis of prin-
ciples of liability, means of proof, and evidential challenges, the authors
of this anthology have sought to bring present-day discussions beyond
substantive criminalisation. This is important as substantive norms need
to be operationalized through prosecutions, during which the commission
of such criminal acts by individual defendants will need to be proven: (1)
the criminal act needs to be linked to a particular defendant through prin-
ciples of liability; (2) relatively abstract legal requirements need to be
interpreted and linked to factual scenarios; (3) the case and its material
facts need to be pleaded at court; and (4) specific pieces of evidence need
to be identified, presented, and evaluated.

The anthology sets the foundation for further research within the
multi-tiered framework outlined above. For example, further research on
forms of participation in the realisation of international sex crimes, such
as that undertaken by Marina Aksenova in her chapter, can provide valua-
ble assistance to ICC judges given the generality of the ICC Statute’s pro-
visions on liability, and the fact that the ICC Elements of Crimes do not
address other modes of liability than perpetration. Moreover, Sangkul
Kim’s chapter, which builds on the conceptual structure of the ICC Means
of Proof Digest, contributes to our understanding of the in-between inter-
pretative stage, where formal legal requirements are linked with actual
factual scenarios. This is an area that should also be further pursued in the
context of international sex crimes. Finally, another yet to be explored
line of research would be to empirically analyze and compare how differ-
ent cases have approached the proving of international sex crimes at the
level of specific pieces of evidence. Such mapping may be done through
an analysis of court documents and records.
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By framing the relevant issues, and identifying future directions for
research, it is hoped that this anthology will encourage younger research-
ers and advance academic discourse in an inclusive manner. That is in
accordance with the fundamental objectives of the Torkel Opsahl Aca-
demic EPublisher and the Forum for International Criminal and Humani-
tarian Law.
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Prosecuting Sexual Violence
from Tokyo to the ICC

David Cohen”

The prosecution of sexual violence has been one of the most dynamic
areas in the development of international criminal law over the past dec-
ade and a half since the creation of the International Criminal Tribunal for
the former Yugoslavia (‘ICTY”) and the International Criminal Tribunal
for Rwanda (‘ICTR’). When the judges of the ICTR Trial Chamber con-
sidering the Akayesu case' first confronted the issue of defining rape as an
international crime, they found that they had no precedents to turn to in
terms of a delineation of the elements of that offense. The same was true
for subsequent cases before international tribunals that considered other
crimes of sexual violence such as sexual enslavement, forced marriage, or
other forms of misconduct that were characterized as “other inhumane
acts” or “outrages upon personal dignity”. The Akayesu case was also the
first to consider the relation of rape as a crime against humanity to the
crime of torture as a crime against humanity, or whether rape could be
considered as a genocidal act sufficient to ground liability for the crime of
genocide.

Within this relatively short period since the Akayesu Judgment was
handed down in 1998, divergent approaches have been staked out by dif-
ferent tribunals and within tribunals as to the contours and definition of
the group of crimes associated under the rubric of sexual violence or
“gender based crimes”. This paper will consider several areas related to

David Cohen is director and founder of the War Crimes Studies Center, and Sidney
and Margaret Ancker Distinguished Professor for the Humanities at U.C. Berkeley,
Senior Fellow in International Humanitarian Law and the Director of the Asian Inter-
national Justice Initiative at the East-West Center in Honolulu, Hawaii. He is the au-
thor of numerous publications and directs an international project on the WWII war
crimes trials in Asia, the Pacific, and Europe. He has also monitored and reported on
the East Timor trials before the Serious Crimes Panel in Dili and the Ad Hoc Human
Rights Court in Jakarta.

ICTR, Prosecutor v. Akayesu, Case No. 96-4, Judgment, 2 September 1998 (“Akayesu
Trial Judgment”).
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the development of approaches to the investigation, prosecution, and ad-
judication of such crimes. The first section of the paper will discuss the
historical backdrop of the Second World War (‘“WWII’) war crimes pros-
ecutions in which crimes such as rape, enforced prostitution, and sexual
slavery were first prosecuted before an international tribunal. The next
section will turn to the groundbreaking ICTY and ICTR cases that first
attempted to define the elements of such crimes. In particular, that section
will consider the divergences in approaches to sexual violence in armed
conflict that emerged in a body of early case law and how those diver-
gences were resolved in the jurisprudence of the ICTY and ICTR. The
next two sections will focus on the development of two other forms of
sexual violence as international crimes, sexual slavery and forced mar-
riage, and the efforts to delineate their relation to the general category of
enslavement as a crime against humanity and to each other. This will in-
volve examination of a group of cases from the Special Court from Sierra
Leone (‘SCSL’) and the Katanga case from the International Criminal
Court (‘ICC’). The final section of the paper will turn to consideration of
the way in which the establishment of prosecutorial and investigative pri-
orities, as well as other factors, influence what kinds of cases the judges
of a tribunal will have an opportunity to consider. In looking at the Judg-
ments and Indictments we see a reflection of only a part of the work that
leads to adjudication of crimes of sexual violence. This final section of the
paper will view the process of seeking accountability in East Timor from
the standpoint of the investigations that uncovered evidence of systematic
sexual violence, and will consider how prosecutors and investigators dealt
with this kind of evidence in light of other priorities that the prosecution
unit had already established.

2.1. World War II Foundations

It has often been maintained that sexual violence was not prosecuted in
the WWII war crimes trials. Sometime the claim is that crimes involving
sexual violence were not prosecuted at all; sometimes that rape was occa-
sionally prosecuted, but systematic crimes of sexual violence such as
those involved in the Japanese so-called “comfort women” system were
ignored. The fact is that such generalizations are in themselves quite dan-
gerous given the diversity of the various national war crimes programs,
and given the fact that so much primary research remains to be done in
regard to most of them.
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While crimes of sexual violence were not treated to any significant
degree in either the International Military Tribunal (‘IMT’) or the subse-
quent proceedings at Nuremberg,” rape, enforced prostitution, and sexual
slavery were all the subject of serious investigation and prosecution at the
International Military Tribunal for the Far East (‘IMTFE’), the Asia-
Pacific Theater counterpart of Nurmberg. Defendants at Tokyo were con-
victed for all of these offenses. For a variety of reasons, the record of
what actually occurred at Tokyo has, until quite recently, remained rela-
tively unknown to all but a few specialists in Japan.’

At the national level, while American trials in Asian and the Pacific
did largely focus on crimes committed against American prisoners of war
(‘POW”), there were also some important cases that dealt extensively with
sexual violence. The best known of these is the trial of General Yamashita
Tomoyuki in Manila, where the prosecution led at length evidence of sex-
ual violence in multi-day closed sessions and also submitted forensic
medical evidence in support of the witness testimony.* General Yamashita
was convicted on a theory (however flawed in its articulation) of com-
mand responsibility for the systematic mass rapes, sexual torture, murder,
looting, and destruction that was collectively known as the Rape of Ma-
nila. In a three-day rampage approximately 20-30,000 women were raped
and sexually tortured in Manila by the Japanese Naval forces that Yama-
shita had repeatedly ordered to withdraw but who had decided to disobey
and fight to the last man. Subsequent trials in Manila also dealt with some
of these events.’

While British and Australian trials focused to a significant degree
on Allied POW and civilian internees, they also prosecuted crimes against
local non-western populations to a much greater degree than was the case
with the U.S. program. Although rape was one of the war crimes specifi-
cally included on the Australian war crimes questionnaire, the number of

* I refer here to the 12 follow-on trials before the National Military Tribunals (NMT)

conducted by the United States at Nuremberg.

Yuma Totani has published pathbreaking work on this topic. See for example The
Tokyo War Crimes Trial: The Pursuit of Justice in the Wake of World War II, Harvard
University Asia Center, Cambridge, Mass., 2008.

United States Military Commission, Manila, Trial of General Tomoyuki Yamashita,
Case No. 21, Judgment, 1945 (“Yamashita Trial Judgment”).

For a discussion of the Yamashita Case, see Cohen, “Beyond Nuremberg: Individual
Responsibility for War Crimes,” in Hesse and Post (eds.), Human Rights in Transi-
tion, Zone Press, 1999, pp. 53-92.
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such prosecutions was relatively small.® The same is the case with the
British trials that took place in locales ranging from Hong Kong to Singa-
pore to Burma. There are a variety of likely reasons for this, but it is cer-
tainly the case that cases of sexual violence were not made a priority for
Australian, British, or American war crimes investigators. In the Dutch
East Indies, on the other hand, prosecutors did pursue a number of cases
involving rape, forced prostitution and sexual enslavement, and also
brought to the Tokyo Tribunal evidence of enforced prosecution and sex-
ual enslavement involving the so-called “comfort women” in venues as
far away as Portuguese East Timor. There were also Chinese prosecutions
of Japanese personnel for rape and enforced prostitution, but further re-
search is required to document these cases more fully.

As seen in the prosecution of General Yamashita, individuals were
convicted of rape at all levels of command from the actual perpetrators to
military commanders and, in perhaps the most interesting case, the trial of
Hirota Koki, Foreign Minister of Japan (and later Prime Minister) at the
Tokyo Tribunal.” Since that court was the only international tribunal to
pass judgment on crimes of sexual violence until the establishment of the
ICTY and ICTR, it will be the principle focus of attention in this section.

2.1.1. The Jurisprudence of the Tokyo Tribunal (‘IMTFE’)

To understand the way in which sexual violence was prosecuted at the
Tokyo Tribunal, one must frame it within the general context of prosecu-
tion strategy. It must first be remembered that each of the national prose-
cution teams from the 11 participating nations was responsible for prepar-
ing the case involving crimes committed within their territory or against
their nationals. A chaotic presentation was to be avoided by an overriding
strategy, which was to demonstrate to the judges that Japanese war crimes

Rape was listed as an independent category of war crime on the Australian investiga-
tive questionnaire and was not subsumed under a catch-all category like outrages to
dignity or the like. These questionnaires were to be filled out by all returning POW
and other personnel, indicating whether they had witnesses any of the enumerated of-
fenses. This provided a basis for investigators to identify and map war crimes offens-
es in territory that had been occupied by the Japanese.

7 R. John Pritchard (ed.), The Tokyo Major War Crimes Trial: The Records of the In-
ternational Military Tribunal for the Far East with an Authoritative Commentary and
Comprehensive Guide, Edwin Mellen Press, 1998-2005 (“Tokyo Tribunal Judg-
ment”).
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over a 13-year period and throughout their far-flung Asia-Pacific empire
had followed similar patterns. This, it was believed, would demonstrate
that the crimes were not a product of the personalities or indiscipline of
local commanders, but reflected policies and orders originating at the
highest level in Tokyo. Defendants were selected to represent different
institutions and constituencies within the national leadership echelons.

A similar strategy of establishing patterns of criminality so as to
impute liability to commanders had been used by the Americans in the
trial of General Yamashita. There, the Manila Military Commission con-
cluded that the crimes were so widespread and so similar in the patterns of
their commission that they must have been “secretly ordered or willfully
permitted” by the accused.® This prosecution worked at the kangaroo
court in Manila and, with a far firmer evidentiary base, also persuaded the
judges of the IMTFE. One of the 15 patterns of crimes which the Tokyo
prosecution listed in an attachment to the Indictment was rape.” Sexual
enslavement was also a category in an additional enumeration of the par-
ticulars of offenses, where it was alleged as a common practice used by
the Japanese military against populations under their control.'’

Following this general strategy, evidence of systematic sexual vio-
lence was presented particularly by prosecutors from China, the Philip-
pines, and the Netherlands, though others presented some evidence as
well. While the Philippine prosecutor provided evidence on the rape of
Manila, the Dutch prosecutor led evidence amassed in the national trials
on rape, sexual enslavement, and forced prostitution. He argued that this
was one of the widespread patterns of criminal activity that could be
traced back to the leadership echelons in Tokyo.'' Why is it not better
known that such evidence formed an important part of the case document-
ing systematic Japanese atrocities?

Yamashita Trial Judgment, see supra note 4.

Tokyo Tribunal Judgment, see supra note 7. See “Annex 6” of the Indictment, which
lists rape in a number of separate categories, including rape of female POW, rape of
female civilian internees, and rape of nurses. Under section 12 on civilian populations
of territory occupied by the Japanese armed forces, it states, “Large numbers of the
inhabitants of such territories were murdered, tortured, raped and otherwise ill-treated,
arrested and interned without justification, sent to forced labour, and their property
destroyed or confiscated”.

Totani, 2008, see supra note 3.

For the best available discussion of the development of the prosecution, see ibid.
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There are a variety of reasons, but perhaps the most salient is that
because of the enormous amount of time that the trial was consuming,
after the presentation of what was considered the priority case, which was
crimes against peace, it was decided to abbreviate the presentation of the
evidence of atrocities. This was done by not reading the exhibits into the
record but merely briefly summarizing what was in them.'> In other
words, the massive extent of the evidence is not indicated by what is in
the transcript; it is necessary to look at the Exhibits themselves. The tran-
script itself has proved an obstacle to most researchers because it is
42,000 pages in length. The Exhibits, which are only available on micro-
film, are, to say the least, voluminous. The generalizations that are usually
made about the Tokyo trial’s failures in regard to sexual violence are,
then, based upon the Judgment rather than the actual trial record. How
then was sexual violence treated in the Judgment?

The majority Judgment is some 500 printed pages in length. It is
one of the tragedies of the IMTFE that the judges who wrote the majority
opinion chose to devote the bulk of it to the conspiracy to commit crimes
against peace. The part of the Judgment that considers the war crimes and
crimes against humanity counts is greatly condensed and constitutes a
relatively small part of the whole. The result is that the evidence tends to
be categorized in general and enumerated in bare lists of events from
around the Japanese empire whose similarity in perpetration was alleged
to reveal underlying patterns that would link these disparate crimes to the
highest levels of military and civilian authority. Rape is dealt with several
times, particularly in regard to China and the Philippines, but it is not
emphasized by the majority decision that devotes more time to massacres
and mistreatment of POW. This is perhaps understandable given the 18
categories of crimes for which the Judgment found that the prosecution
had established a common pattern and the compressed nature of this
whole section. There are portions of the Judgment, however, that do pre-
sent the kind of vivid evidence of rape on which the judges relied. In dis-
cussing the occupation of Nanking, for example, they state:

There were many cases of rape. Death was frequently a pen-
alty for the slightest resistance on the part of a citizen or the
members of her family who sought to protect her. Even girls
of tender years and old women were raped in large numbers

"2 See ibid. on the impact of time pressure on the presentation of the prosecution case on

conventional war crimes.
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throughout the city, and many cases of abnormal and sadistic

behaviour in connection with these rapings occurred. Many

women were killed after the act and their bodies mutilated.

Approximately 20,000 cases of rape occurred within the city

during the first month of the occupation.13

The real problem is not that rape was not emphasized, but that its

systematic nature throughout Japanese occupied territory was not ex-
plained, that it was not linked to other forms of sexual violence that were
also systematically employed, and, above all, that the kind of extremely
detailed presentation of evidence that takes up the more than 300 pages of
the Judgment devoted to the conspiracy to wage aggressive war is com-
pletely lacking in the war crimes section of the Judgment. Also lacking is
any attempt to conceptualize the crimes themselves, or to define their
elements.

In the end, the Judgment finds that the prosecution did succeed in
establishing common patterns in regard to 18 patterns of specific crimes,
including rape. The opening paragraph of the War Crimes section of the
Judgment states:

The evidence relating to atrocities and other Conventional
War Crimes presented before the Tribunal establishes that
from the opening of the war in China until the surrender of
Japan in August 1945, torture, murder, rape and other cruel-
ties of the most inhumane and barbarous character were

" Tokyo Tribunal Judgment, see supra note 7, p. 1012. See also the powerful quotation

adduced by the Judgment (p. 1023) in regard to the order given to Japanese troops re-
turning from China to stop speaking of the atrocities they witnessed or perpetrated
there:

These secret orders detailed the objectionable conduct of returning soldiers

which was to be corrected. It was complained that the soldiers told stories

of atrocities committed by them on Chinese soldiers and civilians; some of

the stories commonly heard were cited as follows: “One company com-

mander unofficially gave instructions for raping as follows; ‘In order that

we will not have problems, either pay them money or kill them in some

obscure place after you have finished’.”; “If the army men who participat-

ed in the war were investigated individually, they would probably all be

guilty of murder, robbery or rape.”; “At [...] we captured a family of four.

We played with the daughter as we would with a harlot. But as the parents

insisted that the daughter be returned to them we killed them. We played

with the daughter as before until the unit’s departure and then killed her.”;

“In the half year of battle, about the only things I learned are rape and bur-

glary.”.
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freely practiced by the Japanese Army and Navy. During a
period of several months, the Tribunal heard evidence, orally
or by affidavit, from witnesses who testified in detail to the
atrocities committed in all theaters of war on a scale so vast,
yet following so common a pattern in all theaters, that only
one conclusion is possible — the atrocities were either secret-
ly ordered or willfully permitted by the Japanese Govern-
ment or individual members thereof and by the leaders of the
armed forces. (my emphasis)'*

While rape was linked in this way to the central command appa-
ratus, the majority makes no such finding in regard to sexual enslavement.
They do, however, find that it was a war crime: “They [the Japanese forc-
es] recruited women labor on the pretext of establishing factories. They
forced the women thus recruited into prostitution with Japanese troops”.
While this was true of the way in which sexual enslavement was practiced
in some places, the evidence led by the Dutch prosecution, for example,
showed that recruitment was often by outright force rather than coercive
deceit. Perhaps because the evidence on sexual slavery was not presented
by as many teams as was the case with other crimes, and perhaps because
it was not as systematically documented, the lack of finding an underlying
pattern meant that this crime, unlike rape, was not attributed to the nation-
al leadership. What the Judgment fails to provide, however, is a discus-
sion of the evidence and a reasoned conclusion as to why it fails to meet
that test. This kind of defect, however, characterizes the Judgment as a
whole and is by no means limited to sexual enslavement and forced pros-
titution.

We can take two convictions for rape as a war crime as exemples of
the approach by which the majority linked sexual violence to specific
accused. General Matsui, commander of the forces that occupied Nanjing,
was found guilty on a theory of command responsibility because he must
have known of the atrocities and did nothing to stop or prevent them. The
same case was made against General Muto for the Rape of Manila, as he
was Chief of Staff under General Yamashita. Neither of these individuals
operated at the national command level in regard to the crimes of which
they were accused.

For various of the accused convicted of war crimes, the Judgment is
imprecise as to exactly which crimes they may have been guilty of. At the

" Ibid., p. 1001.
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level of senior field commanders, for example, while Dohihara was in
command in various locales where the Judgment found that crimes were
systematically perpetrated, the Judgment makes specific findings only in
regard to the mistreatment of POW, and even these findings are extremely
abbreviated. Or, in regard to General Hata, the Judgment makes a finding
that he was responsible for numerous war crimes, but their nature is not
specified. The total finding in regard to Hata for war crimes is as follows:

In 1938 and again from 1941 to 1944, when HATA was in

command of expeditionary forces in China, atrocities were

committed on a large scale by the troops under his command

and were spread over a long period of time. Either HATA

knew of these things and took no steps to prevent their oc-

currence, or he was indifferent and made no provision for

learning whether orders for the humane treatment of prison-

ers of war and civilians were obeyed. In either case, he was

in breach of his duty as charged under Count 55."

The same was true in the case of General Kimura, where the find-
ings also do not specify the crimes. From this perspective, some of these
convictions may have been intended to include crimes of sexual violence
under “atrocities committed on a large scale”, but the complete lack of
specificity in the findings makes it impossible to determine whether this is
the case.

At the national policy level, there appears to be similar confusion
and inconsistency in the Judgment. Hirota was Foreign Minister during
the Rape of Nanjing. Although he had absolutely no de jure or de facto
authority in regard to the Japanese forces there, he was nonetheless con-
victed for the crimes they perpetrated in Nanjing. The Court was well
aware that civilian Cabinet officials were utterly powerless in regard to
the policies being initiated or carried out by the Army. On what basis,
then, was Hirota convicted of rape as well as other war crimes committed
in Nanjing? The Verdict on Hirota has only this account of the Tribunal’s
reasoning:

As to Count 55, the only evidence relating him to such
crimes deals with the atrocities at Nanking in December
1937 and January and February 1938. As Foreign Minister,
he received reports of these atrocities immediately after the
entry of the Japanese forces into Nanking. According to the
Defence, evidence credence was given to these reports and

B Ibid., p. 1155.
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the matter was taken up with the War Ministry. Assurances

were accepted from the War Ministry that the atrocities

would be stopped. After these assurances had been given,

reports of atrocities continued to come in for at least a

month. The Tribunal is of opinion that HIROTA was derelict

in his duty in not insisting before the Cabinet that immediate

action be taken to put an end to the atrocities, failing any

other action open to him to bring about the same result. He

was content to rely on assurances which he knew were not

being implemented while hundreds of murders, violations of

women, and other atrocities were being committed. His inac-

tion amounted to criminal negligence.'®

What the Judgment appears to hold here is that Hirota, as Foreign

Minister was in personal possession of information about the atrocities in
Nanjing. As a member of the Cabinet he had the duty to do everything
within his power to prevent them. Even though any statements he made to
the Cabinet or any protests to the Army would have been routinely ig-
nored, he nonetheless had the duty to “insist before the Cabinet”. Despite
the ineffectiveness of his previous protests, and despite the meaningless-
ness within the Japanese context of “insisting” to the Cabinet, he was
negligent in regard to his duty as he did not do this.'” He was convicted
and sentenced to death. This conclusion, and other parts of the Judgment,
lead to the conclusion that the theory of liability employed here was what
we might call “cabinet responsibility”. In this implicit theory, the Cabinet,
as the principle policy organ of the Japanese government (at least in theo-
ry), bore responsibility for the policies carried out by that government in
waging war in China and elsewhere. Not uncharacteristically for the
IMTFE majority judgment, that standard was not consistently applied to
other defendants.

For example, when one examines the verdicts on certain other ac-
cused, one is hard pressed to explain the conclusion about Hirota’s culpa-

1 Ibid., p. 1160.

One may wonder whether what the Judgment really meant was that he had to do
everything including insisting to Hirohito that something be done. Because of their
tacit agreement to leave the Emperor untouched, the majority may have refrained
from stating what they really meant. Since they recount in great detail in the Crimes
Against Peace section of the Judgment how the Cabinet was powerless in the face of
the Army, they are well aware that Hirohito alone could have influenced or stopped
the army’s conduct of the war in China.
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bility. Take the case of Kido. All the Judgment says about his liability as a
Cabinet member for war crimes is that:

As to war crimes, KIDO was a member of the Cabinet when

the atrocities were committed at Nanking. The evidence is

not sufficient to attach him with responsibility for failure to

prevent them.'®

The Judgment thus provides no explanation of what distinguishes

his case from that of Hirota, who at least protested repeatedly to the Ar-
my. Perhaps the fact that the information came directly to Hirota in the
form of protests from foreign governments distinguished the case in the
minds of the majority. Their reasoning remains opaque. Also troubling is
the failure of the Judgment to link crimes of sexual violence directly to
Tojo, the War Minister and later also Prime Minister. As the dominant
figure in Japanese war policy, they find him guilty of war crimes but they
mention only crimes against POW (and to a lesser degree of emphasis,
civilian internees) to which he, given his position of military leadership,
was directly linked through his duty to ensure that adequate policies for
the treatment of POW were promulgated and carried out effectively. The
court thus fails to base its verdict on the mistreatment of civilian popula-
tions through rape, murder, forced labor, and other forms of mistreatment
they found to have been widespread throughout occupied territory. Nei-
ther the Rape of Manila nor the Rape of Nanjing is mentioned in the ver-
dict on Tojo. Since the overarching theory of liability for war crimes was
to make an inference from pattern to policy so as to establish the liability
of government in Tokyo, one would have thought that considering the
case of the powerful War Minister and head of that government would
have required making that case explicitly in regard to all of the categories
of crimes for which the court held a pattern to have been established. In
the end, then, it is the Foreign Minister alone who at the Cabinet level is
found to be responsible for the systematic sexual violence perpetrated by
Japanese forces. And even then, this conviction is only for Nanjing. No
one at the national level is explicitly convicted for the broader pattern of
rape which the Judgment finds the prosecution to have successfully estab-
lished.

" Tokyo Tribunal Judgment, see supra note 7, p. 1173.
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2.2. Defining Rape and Sexual Violence at the ICTY and the ICTR

While rape was prosecuted at the IMTFE, as we have seen, it was never
defined nor its elements elaborated. Rape was no exception here, for in
general the WWII courts did not define the elements of offenses. When
the next generation of tribunals (the International Criminal Tribunal for
the Former Yugoslavia and the International Criminal Tribunal for Rwan-
da) began their work in the mid-1990’s, it thus fell to them to define the
contours of rape and to begin the work of distinguishing it from the gen-
eral category of sexual violence and its various specific forms. The result
was a series of ICTY and ICTR decisions in which sharply contrasting
definitions of rape were arrived at until the Kunarac Appeal Judgment
attempted to resolve the discrepancies in approach.'” While to a signifi-
cant degree it succeeded, some subsequent cases again raised doubts
about definitional issues. The evolving jurisprudence of this body of cases
which we will now examine is important not just for clarifying the tech-
nical elements of rape, but more importantly because it reveals different
fundamental understandings of the way in which sexual violence in armed
conflict should be apprehended.

The two different approaches emerge in the first two cases taken up
by the ICTY and the ICTR respectively: Akayesu and Furundzija.*' The
difference in approach to sexual violence arises out of opposing convic-
tions about how to define crimes of sexual violence in the absence of any
previous definitions in international law. The answer posed by the
Akayesu court is to focus “on the conceptual framework of State sanc-
tioned violence”. That is, the Akayesu Judgment, as we will see, proceeds
from the presupposition that sexual violence in the context of armed con-
flict is different than sexual violence in the domestic context. What fol-
lows from this for the Trial Chamber in the Akayesu case is that a defini-
tion of rape or sexual violence adequate for international criminal law
must be developed through a conceptual understanding of the nature and

ICTY, Prosecutor v. Kunarac, Kovac, and Vukovi¢, Case Nos. 1T-96-23 and IT-96-
23/1-A, Judgment, 12 June 2002 (“Kunarac Appeal Judgment”).

It also reveals very different understanding as to how to establish the definition and
elements of an international customary law norm.

ICTY, Prosecutor v. Furundzija, Case No. 1T-95-17/1-T, Judgment, 10 December
1998 (“Furundzija Trial Judgment”); Akayesu Trial Judgment, see supra note 1.
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role of sexual violence in such situations of armed conflict or state sanc-
tioned violence. The Trial Chamber’s reasoning is as follows:

The Tribunal considers that rape is a form of aggression and
that the central elements of the crime of rape cannot be cap-
tured in a mechanical description of objects and body parts
[...] The United Nations Convention Against Torture and
Other Cruel, Inhuman and Degrading Treatment or Punish-
ment does not catalogue specific acts in its definition of tor-
ture, focusing rather on the conceptual framework of state-
sanctioned violence. The Tribunal finds this approach more
useful in the context of international law. Like torture, rape
is used for such purposes as intimidation, degradation, hu-
miliation, discrimination, punishment, control or destruction
of a person. Like torture, rape is a violation of personal dig-
nity, and rape in fact constitutes torture when it is inflicted
by or at the instigation of or with the consent or acquies-
cence of a public official or other person acting in an official
capacity.”

Having indicated its conceptual understanding of rape and the way
that it is employed in state sanctioned violence, the court proposes its
definition:

688. The Tribunal defines rape as a physical invasion of a
sexual nature, committed on a person under circumstances
which are coercive. The Tribunal considers sexual violence,
which includes rape, as any act of a sexual nature which is
committed on a person under circumstances which are coer-
cive.”

The importance of the coercive nature of the context of conflict is
built into the definition. The definition takes account of the fact that in
contexts like Rwanda, “physical invasions” may take other forms than
conventional sexual penetration. Further, the definition also takes account
of the difficulty imposed upon traumatized witnesses by forcing them to
testify as to such intimate anatomical details as required to prove actual
penetration. As the Judgment puts it,

The Tribunal also notes the cultural sensitivities involved in
public discussion of intimate matters and recalls the painful

* Akayesu Trial Judgment, see supra note 1, para. 687.

3 Ibid., para. 688.
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reluctance and inability of witnesses to disclose graphic ana-
tomical details of sexual violence they endured.**

The court goes on to discuss the way in which coercion is implicit
in the circumstances of armed conflict, where the context of omnipresent
armed force and an atmosphere of fear and desperation vitiate the very
possibility of consent. Going beyond the conventional idea of the “threat
of force” embodied in the definitions of many national jurisdictions, the
Judgment states,

The Tribunal notes in this context that coercive circumstanc-
es need not be evidenced by a show of physical force.
Threats, intimidation, extortion and other forms of duress
which prey on fear or desperation may constitute coercion,
and coercion may be inherent in certain circumstances, such
as armed conflict or the military presence of Interahamwe
among refugee Tutsi women at the bureau communal.”

The Akayesu approach to sexual violence was pathbreaking in the
fundamental respect that it recognized the incommensurability of conven-
tional notions of rape in domestic jurisdictions from the way in which
rape is employed systematically in many conflicts for a wide range of
destructive purposes, aiming at the terrorization or destruction of the civil-
ian population. It implicitly argues that, in order to define rape adequate-
ly, it must be understood in this broader conceptual context and must also
take into account the nature of victimization. On this basis, the court finds
that rape may form the basis of a genocide conviction under the ICTR
statute. It also explicitly analogizes rape to torture and finds that rape as a
crime against humanity in fact also per se constitutes the crime against
humanity of torture.

This innovative approach to the understanding of sexual violence in
the context of genocide and armed conflict appears to have been difficult
for judges in some other cases to accept. In the next international prosecu-
tion for rape, the Akayesu approach and the definition adopted by the
court are explicitly rejected by the ICTY Trial Chamber in the Furundzija
case:

* Ibid.; see the Dissenting Opinion of Judge Arlette Ramoroson in the Kajelijeli Trial

Judgment (ICTR, Prosecutor v. Kajelijeli, Case No. 98-44A, 1 December 2003) who
recounts at para. 98 how one of the witnesses had to be carried out of the courtroom
on a stretcher after collapsing while testifying

» Akayesu Trial Judgment, see supra note 1, para. 688.
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The Trial Chamber therefore considers that, to arrive at an
accurate definition of rape based on the criminal law princi-
ple of specificity (Bestimmtheitgrundsatz, also referred to by
the maxim “nullum crimen sine lege stricta”), it is necessary
to look for principles of criminal law common to the major
legal systems of the world. These princigles may be derived,
with all due caution, from national laws. 6

Referring to the principle of certainty or specificity, the Furundzija
court rejects the Akayesu conceptual definition as too vague and as not
based on the common principles of major legal systems. The court em-
barks upon a discussion of the “common denominators” in the various
national systems’ approaches to rape. What they conclude on this basis is
that:

It is apparent from our survey of national legislation that, in
spite of inevitable discrepancies, most legal systems in the
common and civil law worlds consider rape to be the forci-
ble sexual penetration of the human body by the penis or the
forcible insertion of any other object into either the vagina or
the anus.”’

But what is a “common denominator”? In its surveys of national ju-
risdictions the court finds that they differ as to questions as fundamental
as whether rape can be perpetrated only against a female victim, whether
it can include oral penetration, and whether force or non-consent is the
crucial factor. The court conflates this important distinction in its effort to
show that there is an underlying commonality: “Furthermore, all jurisdic-
tions surveyed by the Trial Chamber require an element of force, coer-
cion, threat, or acting without the consent of the victim”.*® Lumping all of
these definitional factors together obscures, for example, the very im-
portant differences between jurisdictions requiring proof of force from
those requiring only proof that the victim did not consent. The court, in
fact, further obscures this conceptual divide when it drops the issue of
consent out of its own definition:

Thus, the Trial Chamber finds that the following may be ac-
cepted as the objective elements of rape:
(1) the sexual penetration, however slight:

" Furundzija Trial Judgment, see supra note 21, para. 177.
7 Ibid., para. 181.
* " Ibid., para. 180.
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(a) of the vagina or anus of the victim by the penis of the
perpetrator or any other object used by the perpetra-
tor; or
(b) of the mouth of the victim by the penis of the perpe-
trator;
(i1) by coercion or force or threat of force against the victim
or a third person.29
What ensues from the Furundzija decision is a situation of uncer-
tainty where various decisions involving sexual violence follow one path
or the other.

In 2001 at the ICTY, the Kunarac case presented the opportunity to
re-evaluate the issue, for that case centrally focused upon sexual violence
in the context of the protracted detention of Bosnian Muslim women for
the purpose of sexual enslavement. In reviewing the decision in Furundzi-
Jja, the Trial Chamber finds that “the Furundzija definition, although ap-
propriate to the circumstances of that case, is in one respect more narrow-
ly stated than is required by international law”. That narrowness has to do
with Furundzija’s holding that force or coercion is required to convict for
rape. According to the Kunarac court, this ignores “other factors which
would render an act of sexual penetration non-comnsensual or non-
voluntary on the part of the victim [...]”.

The Kunarac court then embarks on its own survey of national ju-
risdictions and attempts to reconcile the wide divergence between those
which require a showing of force and those who conceptualize rape as a
sexual act without the consent of the victim. It does so by identifying an
underlying common concept, that of sexual autonomy: “[...] the true
common denominator which unifies the various systems may be a wider
or more basic principle of penalising violations of sexual autonomy”.
Avoiding saying that the Trial Chamber was wrong in the Furundzija
case, the Kunarac Judgment tries to reconcile the two approaches by stat-

* " Ibid., para. 185. The court goes on to state the following (para. 186):

As pointed out above, international criminal rules punish not only rape but also
any serious sexual assault falling short of actual penetration. It would seem
that the prohibition embraces all serious abuses of a sexual nature inflicted up-
on the physical and moral integrity of a person by means of coercion, threat of
force or intimidation in a way that is degrading and humiliating for the vic-
tim’s dignity. As both these categories of acts are criminalised in international
law, the distinction between them is one that is primarily material for the pur-
poses of sentencing.
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ing that the two decisions are really in agreement because force or the
threat of force may provide evidence of the lack of consent or voluntary
participation.”® The result is that the Kunarac Judgment adopts the same
mechanical definition as Furundzija but drops the element of force and
adds that,

such sexual penetration occurs without the consent of the

victim. Consent for this purpose must be consent given vol-

untarily, as a result of the victim’s free will, assessed in the

context of the surrounding circumstances.”'

Subsequent cases such as Kvocka tried to reconcile the various ele-
ments of Furundzija, Akayesu, and Kunarac, or just followed one of
them.* The ICTY Appeals Chamber, in the Kunarac Appeals Judgment,
addressed the issue in what is now the leading case on the definition of
sexual violence, including rape and enslavement.

The Kunarac Appeals Judgment endorses the Trial Chamber’s me-
chanical definition, but indicates that further clarification is required on
the issue of the element of non-consent as opposed to force. The Appeals
Chamber reiterates the Trial Chamber’s claim that it is not rejecting “the
Tribunal’s prior definitions of rape” but is rather merely clarifying the
relationship between force and consent. More significantly, however, the
Appeals Chamber explains why what it terms a narrow focus on force
could permit perpetrators to evade liability for non-consensual sexual
acts. This situation would arise where the perpetrator took advantage of

“coercive circumstances without relying on physical force”.*®

30 ICTY, Prosecutor v. Kunarac et al., Case No. IT-96-23-T, Trial Judgment, 22 Febru-
ary 2001 (“Kunarac Trial Judgment”), para. 458: “In practice, the absence of genuine
and freely given consent or voluntary participation may be evidenced by the presence
of the various factors specified in other jurisdictions — such as force, threats of force,
or taking advantage of a person who is unable to resist.”.

' Ibid., para. 460.

2 ICTY, Prosecutor v. Kvocka et al., Case No. IT-98-30/1.

* Kunarac Appeals Judgment, see supra note 19, para. 129. In the Decision on the
Confirmation of Charges in the Katanga Case (ICC, Prosecutor v. Katanga and Chui,
Case No. ICC-01/04-01/07, “Katanga case”) at the ICC, the Court defined rape as a
war and as a crime against humanity in a way that runs counter to the development of
the ICTY/ICTR jurisprudence on this issue. The Katanga decision focuses on force or
coercion as the required element rather than the lack of consent:

The war crime of rape, under article 8(2)(b)(xxii)-1 of the Elements of
Crimes, requires that: (i) the perpetrator must invade the body of a person
by conduct resulting in penetration, however slight, of any part of the body
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It emerges that the Appeal’s Chamber central point is to reaffirm
the unique nature of the kind of context in which the Kunarac case arose.
That is to say, it is in a way implicitly returning to the issue raised by
Akayesu, but without revisiting the issue of mechanical versus conceptual
definitions. The Appeals Chamber recalls that,

[...] it is worth observing that the circumstances giving rise
to the instant appeal and that prevail in most cases charged
as either war crimes or crimes against humanity will be al-
most universall}jy coercive. That is to say, true consent will
not be possible.”

That is, the very context in which rape as a war crime or crime
against humanity arises prevents consent from even being possible. Ap-
plying this general insight to the case at hand, the Appeals Chamber con-
cludes that,

[f]or the most part, the Appellants in this case were convict-
ed of raping women held in de facfo military headquarters,
detention centres and apartments maintained as soldiers’ res-
idences. As the most egregious aspect of the conditions, the
victims were considered the legitimate sexual prey of their
captors. Typically, the women were raped by more than one
perpetrator and with a regularity that is nearly inconceivable
[...] Such detentions amount to circumstances that were so
coercive as to negate any possibility of consent [...]

In conclusion, the Appeals Chamber agrees with the Trial
Chamber’s determination that the coercive circumstances
present in this case made consent to the instant sexual acts
by the Appellants impossible.*

This conclusion seems very akin to the reasoning followed by the
Akayesu decision, but with an important difference. The Akayesu Judg-
ment maintains that the unique circumstances of armed conflict do not
merely compel recognition that the opportunity for consent is vitiated but

of the victim or of the perpetrator with a sexual organ, or of the anal or
genital opening of the victim with any object or any other part of the body;
and (ii) the invasion must be committed by force, or by threat of force or
coercion, such as that caused by fear of violence, duress, detention, psy-
chological oppression or abuse of power, against such person or another
person, or by taking advantage of a coercive environment, or the invasion
was committed against a person incapable of giving genuine consent.

* Kunarac Appeals Judgment, see supra note 19, para. 130.

% Ibid., paras. 132-133.

FICHL Publication Series No. 12 (2012) — page 30



Prosecuting Sexual Violence From Tokyo to the ICC

also that the nature and definition of the offense itself must be rethought.
What Akayesu implicitly argues is that once one recognizes the nature of
sexual violence in situations of armed conflict, one cannot then simply
carry over a definition formulated in a completely different context. For
Akayesu, recognizing the nature of sexual violence in situations of state
sanctioned violence or armed conflict means recognizing the inadequacy
of conventional mechanical definitions. This step the Kunarac Appeals
Chamber was not prepared to take. Indeed, one might ask why the Kuna-
rac Appeals Chamber should articulate a definition of rape as a crime
against humanity with non-consent as its central element when it explicit-
ly finds that the circumstances in which crimes against humanity occur
make consent impossible.

What is also lost in all of these subsequent decisions is the Akayesu
case’s insight about the burden that the mechanical definition places upon
vulnerable witnesses; a burden which is likely to lessen the possibility of
effective prosecution because witnesses will either avoid testifying, will
emotionally not be able to testify fully enough to meet the required level
of proof, or will be re-traumatized by the experience. This, the Akayesu
judges knew well enough from the testimony and cross-examination that
victim-witnesses like JJ notoriously had to endure in their courtroom.

While for most subsequent trials at the ICTY and ICTR the Kuna-
rac Appeals Chamber decision resolved this issue, in the Muhimana case,
the Trial Chamber returned to the conceptual definition of Akayesu.>®
While the Trial Chamber notes that the Semanza,”’ Kajelijeli,’® and
Kamuhanda® cases followed Kunarac in employing “only physical ele-
ments of the act of rape”, it goes on to argue that in following Kunarac it
is not necessary to discard the conceptual approach of Akayesu:

The Chamber takes the view that the Akayesu definition and
the Kunarac elements are not incompatible or substantially
different in their application. Whereas Akayesu referred
broadly to a "physical invasion of a sexual nature", Kunarac
went on to articulate the parameters of what would constitute
a physical invasion of a sexual nature amounting to rape.

36 ICTR, Prosecutor v. Muhimana, Case No. ICTR-95-1B-T, Judgement and Sentence,

28 April 2005 (Muhimana Trial Judgement).

ICTR, Prosecutor v. Semanza, Judgement and Sentence, ICTR-97-20-T.

* ICTR, Prosecutor v. Kajelijeli, Case No. ICTR-98-44A-T (“Kajelijeli Trial Judg-
ment”).

9 ICTR, Prosecutor v. Kamuhanda, Case No. ICTR-99-54A-A.

37

FICHL Publication Series No. 12 (2012) — page 31



Understanding and Proving International Sex Crimes

On the basis of the foregoing analysis, the Chamber endorses

the conceptual definition of rape established in Akayesu,

which encompasses the elements set out in Kunarac. *°

This is an ingenious argument, the kind that lawyers are trained to

make. The Muhimana court tries to maintain the viability of the Akayesu
approach by arguing that the Kunarac case only specifies the content of
the Akayesu definition. But the argument again misses the fundamental
point of Akayesu, which is that a definition so restrictive is not adequate
for the nature of the activity prohibited. What Akayesu asks us to do, and
which none of the subsequent Judgments has attempted, is to rethink the
very category of sexual violence and its meaning in situations of ethnic
cleansing, genocide, and other forms of state sponsored violence and
armed conflict. While the Kunarac Appeals Chamber took one step to-
wards considering the importance of an understanding of that context for
defining the elements of rape, it was unwilling to take the next step on the
path to which the Akayesu decision pointed.

2.3. Defining Forced Marriage and Sexual Slavery at the Special
Court for Sierra Leone: AFRC, RUF, and CDF Cases

The SCSL has now completed its final trial, that of Charles Taylor, in the
Hague. Each of the three other cases tried by the SCSL focused on one of
the three organizations that were the main parties to the conflict: the two
rebel groups — Revolutionary United Front (‘RUF’) and the Armed Forces
Revolutionary Council (‘AFRC’) — and the Civil Defence Forces (‘CDF’),
which fought to restore the government deposed by the rebels.*' As is

*° Muhimana Trial Judgment, see supra note 36, para. 550—1. The Kajelijeli Trial Judg-

ment, see supra note 38, para. 915, explicitly rejects Akayesu and adopts the Kunarac
standard:
Given the evolution of the law in this area, culminating in the endorsement
of the Furundzija/Kunarac approach by the ICTY Appeals Chamber, the
Chamber finds the latter approach of persuasive authority and hereby
adopts the definition as given in Kunarac and quoted above. The mental
element of the offence of rape as a crime against humanity is the intention
to effect the above described sexual penetration, with the knowledge that it
was being done without the consent of the victim.
The Kajelijeli Trial Judgment is in many ways deeply flawed, as pointed out
by the Dissenting Opinion of Judge Arlette Ramaroson.
' SCSL, Prosecutor v. Fofana and Kandewa, Case No.SCSL-04-14 (“CDF case”);
SCSL, Prosecutor v. Sesay, Kallon, and Gbao, Case No. SCSL-04-15 (“RUF case”);
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well known, extreme forms of sexual violence characterized much of the
civil war in Sierra Leone. Sexual violence figures in the CDF case by its
absence, and in this section we will first consider how this came to be the
case. The AFRC case, on the other hand, does focus on sexual violence
and we will consider in particular the difficulties the judges encountered
in trying to legally characterize one of the common forms that sexual vio-
lence took in the conflict: the abduction of women and girls to serve the
rebel groups in their jungle camps. This practice, known widely in Sierra
Leone as the taking of “bush wives”, formed the basis for the first prose-
cution of forced marriage as a crime against humanity. The Trial Chamber
and Appeals Chamber, while in full agreement on the factual description
of this form of sexual violence, disagreed sharply on whether it should be
prosecuted as “forced marriage” or as “sexual slavery”. Examination of
why and how they differed reveals the difficulty courts may encounter in
interpreting local cultural practices and subsuming them under interna-
tional criminal law categories.

2.3.1. “Silencing Sexual Violence” in the CDF Case*’

In the CDF case, the prosecution sought leave to amend the indictment to
include rape, sexual slavery, outrages upon human dignity as a war crime
and other inhumane acts as crimes against humanity. The leave was not
granted, Judge Boutet dissenting, on the grounds that it would have con-
stituted undue delay and abuse of process. The Appeals Chamber dis-
missed this ground of appeal as an “academic exercise” because the pros-
ecution had acknowledged that it would not be “practicable” to seek any
remedy other than its request that the Appeals Chamber note that the re-
fusal to allow amendment was an error of law on the part of the Trial
Chamber.** The Appeals Chamber also noted that nothing would preclude
the prosecution from filing a new indictment against the accused on the
crimes of sexual violence that had not been included in the indictment.**

SCSL, Prosecutor v. Brima, Kamara, and Kanu, Case No. SCSL-04-16 (“AFRC

case”).

The phrase “silencing sexual violence” is taken from the title of the report by Staggs

and Kendall, see infra note 46.

* SCSL, Prosecutor v. Fofana and Kandewa, Case No.SCSL-04-14, Judgment, 28 May
2008 (“CDF Appeals Judgment”), para. 427.

* Ibid., paras. 410-427.

4
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After rejecting the prosecution’s request for leave to amend, the
Trial Chamber, Judge Boutet again vigorously dissenting, also refused to
allow any evidence on sexual violence to be led. The prosecution sought
to introduce evidence on sexual violence under Count 3 of the Indictment,
Other Inhumane Acts as a crime against humanity and Count 4:

violence to life, health and physical or mental well-being, in
particular cruel treatment, a violation of Article 3 common to
the Geneva Conventions and of Additional Protocol II, pun-
ishable under Article 3.a. of the Statute.*

When the prosecution sought to introduce testimony on forced mar-
riage and other forms of sexual violence, Justices Itoe and Thompson
made an oral ruling that such evidence could not be led under Count 3 of
the indictment because their ruling refusing leave to amend the indictment
precluded it. Justice Boutet argued against this position to no effect. Jus-
tices Itoe and Thompson repeatedly refused to allow any testimony that
even mentioned any form of sexual violence, even when it was being led
for a different purpose. This oral decision was followed later by a written
decision, against which Judge Boutet again dissented. The prosecution
sought urgent leave to appeal this written decision and that leave was de-
nied by Judges Itoe and Thompson, Judge Boutet dissenting.*®

The Appeals Chamber held that the Trial Chamber erred in doing so
because by the time the prosecution filed its motion the accused had had
“timely and consistent notice” for more than 1 year about allegations by
the prosecution of sexual violence. They noted that sexual violence can
constitute “other inhumane acts” under Count 3 or “cruel treatment” un-
der Count 4. They concluded that while the indictment was defective in
not specifying gender-based crimes in these counts, that under established
international jurisprudence that defect can nonetheless be cured “if the
Prosecution provides the accused with timely, clear and consistent infor-
mation detailing the factual basis underpinning the charge”.*” Such notice

*SCSL, Prosecutor v. Fofana and Kandewa, Case No.SCSL-04-14, Judgment, 2 Au-
gust 2007 (“CDF Trial Judgment”).

Ibid. For a detailed account, see Sara Kendall and Michelle Staggs, “Silencing Sexual
Violence: Recent Developments in the CDF case at the Special Court for Sierra Leo-
ne”, WCSC Thematic Reports, 2005, available at http://socrates.berkeley.edu/~war
crime/Papers/Silencing Sexual Violence.pdf, last accessed at 20 March 2012.

CDF Appeals Judgment, see supra note 43, para. 443.
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was provided in the pre-trial brief, other documents, and in the prosecu-
tion’s opening statement.

The intransigence of the Trial Chamber in the case, and some of the
reasons for it, have been documented and the lack of a strong legal basis
for their position is made clear both by the caustic dissenting opinions of
Judge Boutet and the Appeals Judgment.* What precipitated all of this
time consuming activity, however, was that the Prosecution, in spite of
massive evidence of systematic sexual violence, did fail to allege those
crimes in the indictment. This omission seems at the very least surprising,
and despite the fact that the Trial Chamber could have remedied this sit-
uation and chose not to, the lack of importance attached to gender-based
crimes may well have played a role in the Rrosecution’s omission of this
vital aspect of its case. The Prosecution also could have, as the Appeals
Chamber suggested, filed a new indictment against the accused. While
there were clear practical reasons for not doing so given the financial
pressure being exerted by the Management Committee, the fact is that
ultimately it is the failing of the Prosecution that sexual violence was not
adjudicated in the CDF case.

2.3.2. The AFRC Trial Chamber Judgment

Sexual violence did, however, figure prominently in the AFRC and RUF
cases. The focus here will be upon the treatment of the novel offense of
“forced marriage” as charged in these two cases and particularly in the
AFRC case. Sexual slavery, rape, and forced marriage were all charged as
crimes against humanity, the latter falling under the residual category of
“other inhumane acts”. As the Appeals Chamber Judgment in the AFRC
case appeared before either the trial or appeals judgments in the RUF
case, the AFRC Appeals Judgment will be the primary focus here.
In regard to rape, the Trial Chamber in the AFRC case adopts a me-
chanical definition:
1. Non-consensual penetration, however slight of the vagina

or anus of the victim by the penis of the perpetrator or by
any other object [...]

* See Staggs and Kelsall, 2005, supra note 46, for the best account of the background

and implications of the dispute in the Trial Chamber over this issue.
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2. The intent to effect this penetration and the knowledge
that it occurs without the consent of the victim. [...] Force or
the threat of force is not an element.*

This definition stays very close to the ICTY jurisprudence as articu-
lated in the Kunarac Appeals Judgment, rejecting force as a required ele-
ment of the offfense. Given its conventional approach, it is not surprising
that the Judgment devotes scarcely any space whatsoever to discussing
the nature of sexual violence in armed conflict. It is striking, however,
that in one paragraph the Trial Chamber seems to display some unease
about the applicability of such a definition to the context of an armed con-
flict where sexual violence in multiple forms was a central element of the
terrorization of the civilian population.’® The Court acknowledges that its
definition of rape is “restrictive” and, hence, “difficult to satisfy” by the
“very specific circumstances of an armed conflict where rapes on a large
scale are alleged to have occurred, coupled with the social stigma which is
borne by victim of rape in certain societies”. This very abbreviated dis-
cussion seems to gesture towards the approach of the Akayesu Trial
Judgment in its recognition of the unique character of such an armed con-
flict and the stigma that may accrue to women who testify about it.

Of relevance for its subsequent discussion of forced marriage, when
defining rape, the Court states that consent must be given voluntarily “as-
sessed in the context of the surrounding circumstances” (my emphasis).”’
Commenting on this issue of the context of conflict, the Court states that
“in condition of armed conflict or detention, coercion is almost univer-
sal”.>* Perhaps with this understanding of the context in mind, the majori-
ty of the Trial Chamber rejects the notion of forced marriage as an inde-
pendent offense. The Court discusses at some length the apprehension of
sexual violence and sexual slavery under “other inhumane acts” or “out-
rages to personal dignity”. While Judge Doherty dissented on this point,
the majority found that forced marriage is subsumed within sexual slav-
ery. This issue was then taken up on appeal.

¥ SCSL, Prosecutor v. Brima, Kamara, and Kanu, Case No. SCSL-04-16, Judgment, 20
June 2007 (“AFRC Trial Judgment”), para. 693.

" Ibid., para. 695.

' Ibid., para. 694.

2 See SCSL Rule 96 (1): “Consent cannot be inferred [...] where force, threat of force,
coercion, or taking advantage of a coercive environment undermined the victim’s
ability to give voluntary and genuine consent.”.
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2.3.3. Forced Marriage in the AFRC Appeals Judgment

The Appeals Chamber rejected the Trial Chamber’s finding on the rela-
tion of sexual enslavement to forced marriage.” In doing so it defined the
features of that offense, which distinguish it from sexual enslavement
sufficiently to make it an independent offense under “other inhumane
acts” as a residual category of crimes against humanity. The Trial Cham-
ber had relied on the argument that the essence of the behavior described
by the prosecution as “forced marriage” was in fact the exercise of owner-
ship over the victim. They pointed to facts such as the transfer by some
perpetrators of their “wives” to other men. They also argued that what
distinguished the harm endured by the victims was not the conjugal cate-
gorization of their captivity, but rather being treated as property owned by
the perpetrators. The Appeals Chamber reviews the evidence discussed by
the Trial Chamber and comes up with a completely different interpreta-
tion of the facts, an interpretation that emphasizes the significance of the
coercive conjugal bond itself rather than the kind of ownership that char-
acterizes sexual enslavement.”*

One of the key elements of the difference of opinion between the
Trial Chamber and the Appeals Chamber was whether forced marriage
was a “sexual crime”. In finding that forced marriage was subsumed un-
der sexual slavery, the Trial Chamber implicitly maintained that the ele-
ments of sexual enslavement (exercise of ownership, restriction of liberty,
sexual acts) were what also characterized forced marriage. The Prosecu-
tion, on the other hand, argued that the essence of forced marriage was
neither ownership nor domestic/sexual slavery, for these features might
not be present in some cases of forced marriage. Rather, they argued that
the essence of the offense was the perpetrator forcing the victim into a
conjugal bond: “forcing a person into the appearance” of a conjugal rela-
tion by “threat, physical assault, or other coercion”.”> Thus the prosecu-

3 SCSL, Prosecutor v. Brima, Kamara, and Kanu, Case No. SCSL-04-16, Judgment, 22
February 2008 (“AFRC Appeals Judgment”), para. 184 notes that Inhumane Acts has
been held to include a wide variety of sexual acts including forcing women to undress
and walk naked in front of others or in public, forcing women to exercise naked in
front of others, sexual violence perpetrated on dead bodies, sexual violence, humilia-
tion, harassment and psychological abuse.

** Ibid., paras. 187-196.

> Ibid., para. 189.
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tion could argue that forced marriage was not “a sexual crime”. This is the
position that the Appeals Chamber endorses.

In stating that forced marriage is “not predominantly a sexual
crime” (my emphasis) the Appeals Chamber finds that the evidence une-
quivocally indicates that the conjugal association rather than the exercise
of “an ownership interest” is what characterizes the kind of behavior and
practices referred to in the indictment as “forced marriage”. They hold
that one of the characteristic features of the conflict in Sierra Leone was
that girls and women were systematically abducted from their homes and
“compelled to serve as conjugal partners for AFRC soldiers”.”® In this
context they were “coerced to perform a variety of conjugal duties includ-
ing regular sexual intercourse, domestic labour such as cooking and clean-
ing for the ‘husband,” endure forced pregnancy, and to care for and bring

299

up the children of the ‘marriage’”.

Paradoxically, the Trial Chamber relied upon exactly the same evi-
dence to find that the idea of “conjugal association” was a sham and that
the reality was the exercise of ownership. They pointed out that owner-
ship was manifested through control of the victim’s sexuality, movement,
and labor. The Trial Chamber also noted that none of the victims who
testified indicated that they had felt “married” because their abduction and
captivity was referred to as “marriage”. The Trial Chamber found that
although the ownership was asserted as exclusive, the victim could be

“passed on or given to another rebel at the discretion of the perpetrator”.’’

In reaching its concusion on forced marriage, the Appeals Chamber
particularly relied upon the testimony of a prosecution expert (Zainab
Bangura) who explained what forced marriage meant in the Sierra Leone-
an cultural context: He stated that the phenomenon referred to as “bush
wives” was one of the most devastating forms of abuse suffered by Sierra
Leonean women victims. He opined that the “use of the term ‘wife’ by the
perpetrator was deliberate and strategic”. It demonstrated control over the
victim and the expectation of sexual exclusivity that characterized mar-
riage (for women) and that would result in severe beating or death if vio-
lated. He stated that ‘bush wives’ were expected to demonstrate love,
affection, and loyalty, and that what they received in return was physical,
sexual, and psychological abuse before, during, and after pregnancy, that

" Ibid., para. 190.
7 Ibid., para. 712.
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demonstrated the husband’s “control”.® One might well ask here what
distinguishes that “control” manifested through constant coercion in a
number of forms from the “exercise of ownership” that characterizes sex-
ual enslavement.

Given the description of forced marriage, which is replete with as-
pects of the sexual nature of the so-called “conjugal association” (“regular
sexual intercourse”, coerced “sexual exclusivity”, the combination of
“sexual, physical, and psychological abuse”, forced pregnancy) one must
ask how different this is from the kind of ongoing, long term sexual en-
slavement accompanied by similar expectations of domestic labor, care,
and displays of affection, that appeared in the Kunarac case. Indeed, more
than one of the three defendants in that case alleged that a victim was his
“girlfriend” or was in love with him. Is all that is missing in the Bosnian
context the distinctive Sierra Leonean cultural tag of “bush wife”?

This depends, I think, on how seriously one takes the strategic de-
ployment of the term “marriage” as alleged by the expert witness on
whom the Appeals Chamber heavily relies. He states that this term was
used strategically by perpetrators because it enabled “psychological ma-
nipulations of her [the “bush wife’s”] feelings that rendered her unable to
deny his wishes”. This seems inherently contradictory to the rest of his
description that represents the relation as characterized by compliance
through sheer terror: “bush wives” would be killed or severely beaten if
they were not sexually faithful. Even if they were, perpetrators nonethe-
less maintained control, he states, through unremitting abuse in the form
of physical battering, sexual abuse, and “psychological terrorization”. But
how is psychological terrorization compatible with strategic psychological
manipulation of feelings to induce compliance because a woman called
“wife” by the perpetrator feels “unable to deny his wishes™?

What the Appeals Chamber concludes from this, and from its re-
view of the dissenting opinion of Judge Doherty, is that forced marriage is
not subsumed within sexual slavery because it has distinctive features that
center on the imposed conjugal relation. What are these features? Conced-
ing that forced marriage shares with sexual slavery the elements of “dep-
rivation of liberty and non-consensual sex”, the Appeals Chamber claims
that it is distinguished: (1) by compelling a person into a forced conjugal
association that results in great suffering or physical or mental injury; (2)
and that unlike sexual slavery, forced marriage involves sexual exclusivi-

** " Ibid., para. 192,
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ty, the breach of which may be punished. These two distinctions, accord-

ing to the Appeals Chamber, render forced marriage as not “predominant-

ly” a sexual crime and it is therefore not subsumed under sexual enslave-
59

ment.

The second of the “distinguishing” features seems particularly prob-
lematic. The so-called “exclusivity” is one-sided and coerced. As the Trial
Chamber noted, the evidence showed that so-called “husbands” some-
times passed their “wives” on to other men and took new ones. The wom-
en that were abducted were sometimes gang raped or passed around with-
in the camp until someone decided to claim her as his “bush wife”. This is
hardly the context of marital sexual exclusivity and can just as well char-
acterize sexual slavery where the one exercising ownership wants exclu-
sive exploitation of his “property”.

In the Bosnian context, where there are long-term residential con-
texts of sexual enslavement, one also may find such “exclusivity”, tempo-
rary as it may often be, and women who were claimed as exclusive prop-
erty would also be punished for violating the mandate of her “owner”.

The first distinguishing feature is also troubling. Why is this con-
cededly coercive arrangement a “conjugal association™? Is it “conjugal”
because it involves sexual services and domestic labor that is uncompen-
sated, involuntary, and enforced with psychological terrorization and ex-
treme physical and sexual brutality and cruelty? Is it because it is labeled
by perpetrators as such? Is it because it is a culturally recognized category
in Sierra Leone? If it is, how is this form of “conjugal association” really
any different than domestic and sexual slavery? The conclusion that it is
not “predominantly” a sexual offense must rest on this feature, rather than
on the second, which is itself a sexually defined category, but the Appeals
Judgment hardly spells out exactly what it is about this arrangement that
distinguished it from enslavement, apart from what the perpetrators
choose to call it.°* As we will see, at the ICC, the Decision in the Katanga
case attempted to clarify and resolve just these issues.

* Ibid., para. 195.

%" In the RUF (Sesay) case, the Appeals Chamber took up the issue of forced marriage
again and held that the circumstances in which the victims found themselves vitiated
the possibility of consent for marriage so that conjugal relations under these circum-
stances were necessarily coercive so as to constitute forced marriage:

As found by the Trial Chamber, ‘given the violent, hostile and coercive
environment in which these women suddenly found themselves [...] the
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This case is interesting because it demonstrates the difficulty that
tribunals may have in grappling with the divergent cultural understand-
ings of the local context. What sometimes appears to result is a misplaced
attempt to respect these cultural understandings without fully interrogat-
ing them. We have already noted a case in East Timor where a Serious
Crimes Unit (‘SCU”) investigator noted that before proceeding any further
into the investigation of the repeated rape of a 12-year old girl, one would
have to inquire whether such conduct with very young girls was part of
local custom. Once a decision has been made to prosecute international
crimes, why should local custom play a part in analyzing such offenses? If
local custom is determinative, shouldn’t the conduct be charged under
national rather than international norms?

One factor that seems to connect the East Timor case with the
AFRC and CDF cases in Sierra Leone is that if investigators and prosecu-
tors do not have a clear understanding of the legal categories of sexual
violence and the elements required to prove them, then effective prosecu-
tion is unlikely. But even with clarity about the elements, if there is not
sufficient political will to prioritize such crimes and investigate fully the
context in which they were committed, then mere token prosecutions are
the likely result.

2.4. Sexual Slavery and Forced Marriage in the Katanga Case at
the ICC

In the Katanga case arising from the systematic perpetration of sexual
violence in the Democratic Republic of the Congo (DRC), sexual slavery
was charged as a war crime as follows:

For the war crime of sexual slavery under article 8(2)(b)
(xxii)-2 of the Elements of Crimes, the perpetrator must: (i)
exercise any or all of the powers attaching to the right of
ownership over one or more persons, such as by purchasing,
selling, lending, or bartering such a person or persons, or by
imposing on them a similar deprivation of liberty; and (ii)
cause such person or persons to engage in one or more acts

sexual relations with the rebels [...] could not [be], and was, in [the] cir-
cumstances, not consensual because of the state of uncertainty and subju-
gation in which they lived in captivity.” Such captivity in itself would have
vitiated consent in the circumstances under consideration. (para. 736)
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of sexual nature. The instances cited under the first element
above do not constitute an exhaustive list.”'

The definition of sexual slavery adopted by the ICC Pre-Trial
Chamber in Katanga would seem to fit the circumstances of forced mar-
riage, or so-called “bush marriage” as considered by the Appeals Cham-
ber of the SCSL in the AFRC and RUF cases. Indeed, the factual circum-
stances of sexual enslavement in Katanga seem highly similar to those
considered by the Trial and Appeals Chambers in the AFRC and RUF
cases. For example, the Court stated that it relied on the following kind of
evidence in making its finding:

a. Witness 249 is a Hema civilian woman [REDACTED].
She was abducted, undressed, and raped by an Ngiti combat-
ant at the village of Bogoro. Following death threats, she be-
came the 'wife' of an Ngiti combatant, and was repeatedly
raped. She had a child as a result of these rapes during her
captivity.”

The Katanga Court took up the same issue as had been adjudicated
in the AFRC and RUF cases as to the relation of forced marriage to sexual
slavery. In Katanga, however, the Court took a very different stand on
this issue, one much closer to the AFRC Trial Chamber holding that was
rejected by the SCSL Appeals Chamber. In Katanga, the Court explicitly
found that forced marriage, whether as a war crime or as a crime against
humanity, was properly charged as sexual slavery.

o Katanga case, see supra note 33, para. 343.

Ibid., para. 353.The factual circumstances in subsequent paragraphs underscore the
similarity of the conduct in the Katanga/DRC context with that which was considered
in the AFRC and RUF cases (para. 434):
The Chamber finds that there is sufficient evidence to establish substantial
grounds to believe that before and in the aftermath of the joint FRPI/FNI
attack against the village of Bogoro on 24 February 2003, combatants from
the FRPI [...] (i) abducted women and/or girls from villages or areas sur-
rounding the camps for the purpose of using them as their "wives"; (ii)
forced and threatened women and/or girls to engage in sexual intercourse
with combatants and to serve as sexual slaves for combatants and com-
manders alike; and (iii) captured and imprisoned women and/or girls to
work in a military camp servicing the soldiers. More specifically, there are
substantial grounds to believe that during the attack on Bogoro, women
were captured, raped and subsequently abducted by Ngiti attackers. The
women were taken to camps where they were kept as prisoners in order to
provide domestic services, including cooking and cleaning, and to engage
in forced sexual acts with combatants and commanders.
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Likewise, in regard to sexual slavery as a crime against humanity,
the court explicitly found that criminal acts such as forced marriage are all
subsumed under the category of sexual slavery as a crime against humani-
ty. The Chamber found that sexual slavery is “a particular form of en-
slavement”. They referred to the Supplementary Convention on the Aboli-
tion of Slavery, the Slave Trade, and Institutions and Practices Similar to
Slavery of 1956 which provides that practices including “debt bondage,
serfdom, forced marriage practices and forms of child labour” constitute
particular forms of enslavement.®®

In explicitly addressing the relation of forced marriage to sexual
slavery, the Katanga Court reasoned that “sexual slavery also encom-
passes situations where women and girls are forced into ‘marriage’, do-
mestic servitude or other forced labour involving compulsory sexual ac-
tivity, including rape, by their captors”. They gave as examples a variety
of practices involving sexual enslavement, some of which are more like
forced prostitution, and some of which may involve a form of “marriage”:

[...] the detention of women in ‘rape camps’ or ‘comfort sta-
tions’, forced temporary ‘marriages’ to soldiers and other
practices involving the treatment of women as chattel, and as
such, violations of the peremptory norm prohibiting slav-
ery.64

For the Katanga Court, unlike the Appeals Chamber of the SCSL
the underlying common feature of this wide range of practices was treat-
ing women as chattels, rather than as autonomous human beings, accom-
panied by sexual abuse. This approach focuses on the underlying concep-
tual foundation of the victimization of those subjected to these practices
and from this perspective there is no point in distinguishing between
them for the purposes of accountability for crimes against humanity or
war crimes.

This decision in Katanga seems sounder and more fitting to the re-
ality of sexual subjugation in situations of armed conflict than the reliance
of the SCSL Appeals Chamber on the uniqueness of the so-called “conju-
gal relation” conjured up by the imposition of “bush marriage” upon an
unwilling victim. The ICC, both in its Statute (and The Elements of
Crimes) and its jurisprudence is staking out its own path in regard to the
apprehension of sexual violence. The Decision on the Confirmation of

8 Ibid., para. 430.
% Ibid., para. 431.
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Charges in the Katanga case indicates that in regard to the definitions of
rape and sexual enslavement, as well as the status of forced marriage as
an independent offense, the ICC will be an important focus for the further
development of international criminal law on sexual violence. How na-
tional jurisdictions or other future international hybrid tribunals will make
sense of the divergence of approaches among the ICTY, ICTR, SCSL,
and the ICC remains to be seen.

2.5. The Special Panels for Serious Crimes in East Timor

The Special Panels for Serious Crimes (‘SPSC’) in East Timor may have
made relatively little contribution to the jurisprudence of sexual violence,
but they offer an important example of the critical role that the establish-
ment of prosecutorial and investigative priorities plays in seeking ac-
countability for such crimes. The forms of sexual violence systematically
perpetrated in East Timor during the violence in 1999 included rape, sex-
ual slavery, forced marriage, and other kinds of sexual humiliation or
mistreatment that would fall under categories such as other inhumane acts
as a crime against humanity. Yet none of the many trials conducted before
the Special Panels considered the systematic nature of sexual violence and
how it figured as part of a more general pattern of terrorizing that part of
the civilian population associated by the perpetrators with the movement
that sought independence from Indonesia. One reason that so few cases
came to trial was because the higher-level perpetrators were all in West
Timor, the Indonesian part of the island of Timor. The refusal of the In-
donesian government to co-operate with the UN in the trials before the
SPSC, and their insistence to try such individuals before a national human
rights court in Jakarta, was an important reason for this failure of account-
ability, but so was the lack of political will on the part of the international
community to pressure Indonesia into cooperation. Yet, as will be seen,
there were other reasons why so few cases of sexual violence reached the
trial stage in East Timor. A consideration of the way in which the prose-
cution arm of the UN justice effort dealt with the investigation of sexual
violence may thus offer insight into the dynamics that can determine what
kinds of cases ultimately come before the judges of a tribunal.

The UN Special Panels for Serious Crimes operated from 2000-
2005 in Dili, East Timor. During that period, and on an astonishingly slim
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budget, they completed 55 trials and indicted more than 400 individuals.®
At the abrupt termination of their mandate in May 2005, approximately
400 investigative files remained open, approximately 100 of which were
ready, or almost ready, for trial. The mandate of the SPSC and SCU were
limited to crimes that occurred during the violence in 1999 preceding and
following the referendum (“popular consultation”) that resulted in
Timorese independence. Leaving aside what had occurred during the pre-
ceding 24 years of Indonesian occupation, systematically perpetrated
crimes of sexual violence appear to have occurred on a massive scale in
1999. Why, especially given the very large number of cases tried and in-
vestigated by the SCU, do I say “appear to have occurred”? The following
example may indicate the underlying problem.

During my work as Advisor from 2006—2008 for the bilateral truth
commission for Indonesia and Timor Leste (The Commission on Truth
and Friendship or ‘CTF’), my research team and I were given access to all
of the records, including the investigative files, of the Serious Crimes
Unit, the prosecution arm of the UN justice process in East Timor. One
SCU case file for a murder investigation contains evidence regarding a
rape committed by the same suspect. A memorandum in the file provides
both evidence of why the rape charge was not pursued as well as insight
into the policies of the SCU. This memo, from Prosecutor G. to the inves-
tigator complains that there is “superfluous evidence” in the file. He is
referring to the evidence about rape that emerged during the investigation
and which had been included when the file was forwarded to the prosecu-
tor. The memo further states that evidence of rape is not relevant to the
investigation and might not “be called priority offenses at all”.®® In this
case the failure not to pursue the rape is particularly puzzling because the
perpetrator had actually confessed to raping a young woman. He was a
pro-Indonesian militia (Aitarak) platoon commander and, significantly for
the prosecution, he was also a member of the Indonesian Army (‘TNI),
serving with one of the most notorious Indonesian units (Batallion 744).
The rape occurred while he was transporting the young woman and her
family and could have been prosecuted as a crime against humanity be-

% In total they issued 95 indictments that included allegations against 440 individuals.

Both East Timorese and Indonesians were indicted. However, of those accused, 339
were living outside of East Timor’s geographic jurisdiction, mostly in Indonesia.
When the SCU closed in 2005, 87 defendants had been tried in a total of 55 cases.
Eighty-four of these 87 defendants were convicted.

%14 September 2004 DI 108 99 SC.
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cause it was clearly part of the widespread and systematic terrorization
and displacement of hundreds of thousands of Timorese civilians. Despite
the confession and the evidence already obtained, there was no further
investigation or indictment.

If senior SCU prosecutors could rebuke their investigators for
providing evidence of rape occurring in the context of the violence they
were investigating because such crimes were “superfluous” and not a
“priority”, this is indicative of why so few sexual violence cases came to
trial. It was not for lack of evidence indicating that a broad investigation
was required. As we will see, through evidence that repeatedly emerged
during murder investigations, and through the work of a small team of
female prosecutors, the SCU was well aware that gender-based crimes
had been systematically perpetrated. They were also aware that these
crimes included, in addition to rape, forced prostitution, forced marriage,
and sexual enslavement. Yet it was only in the Lolotoe case®’ (Jose Car-
doso) that rape as part of the larger context of political violence, terror,
and repression was successfully prosecuted. It is in all likelihood not co-
incidental that the Carodoso case was prosecuted by a female prosecutor
who had led the gender crimes investigation.

Every prosecution unit must, of course, establish priorities so as to
best allocate limited resources. The SCU did establish priorities in 2 ways.
First, it is clear that murder was the top priority category of crime- not just
murder as a crime against humanity, but also simple cases of murder
prosecuted under the Indonesian penal code, which was the applicable
domestic law for these purposes. Indeed, only 9 of the 55 trials involved
charges of crimes against humanity (for reasons that are not always clear).
Second, the SCU early on announced that it was pursuing a number of
specific occurrences of murder as “priority cases”. At first there were 5 of
these, later 10. Which occurrences were included also changed over time,
but in general we can say that these were the most notorious cases of
murder, typically involving multiple victims. As one participant in the
process put it, however, in the first two years of its operation the public
announcement of “priority cases” was more of a public relations exercise
than a reality.®® Most cases that in fact came to trial during this period

7" Special Panel for Serious Crimes in East Timor (SPSC), Prosecutor v. Jose Cardoso,

Case No. 04/2001, Judgment, 5 April 2003.
% Interview with the SCU head of Public Affairs, Ms. Julia Alinho, 28 March 2005, in
Dili, Timor Leste.
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were not “priority cases” and not crimes against humanity indictments,
but rather simple murder cases involving one lowest level perpetrator,
prosecuted under Indonesian Criminal Code Section 338 for intentional
homicide.

The process that led to so few gender-based crimes being brought to
trial may serve as a case study of the way in which prosecutorial strategies
were developed, resources allocated, and of the other kinds of obstacles
that may impede the work of tribunals in post-conflict settings. The 10
SCU priority cases in general followed the 14 priority cases identified by
a preceding Indonesian report by the investigative commission (‘KPP
HAM?”) set up under the new Indonesian human rights law.® That the
KPP HAM report was regarded as influential and authoritative by the
SCU is indicated by the fact that in every crime against humanity they
brought to trial at the Special Panels, the SCU introduced no documentary
evidence or witness testimony to establish the chapeau elements; they
merely introduced the KPP HAM report.”

The Timorese national truth commission, CAVR, also undertook to
document the crimes committed both in 1999 and from 1974, eventually
completing a 2700 page report.”' Both KPP HAM and CAVR prioritized
gender-based violence in their investigations. It is revealing that the SCU
for the most part followed the KPP HAM report in regard to the identifi-
cation of “priority cases,” but did not similarly prioritize sexual vio-
lence.”” None of these SCU 10 priority cases were identified as focusing
on sexual violence.

" Law 26/2000.

" The irony is that they never introduced, and may not even have possessed the full
report of the KPP HAM or the document and other evidentiary appendices that ac-
companied it. They only introduced the executive summary. The KPP-HAM’s Execu-
tive Summary of is Report on the Investigation of Human Rights Violations in East
Timor, released on 31 January 2000, is available at http://www.etan.org/news/2000a
/3exec.htm, last accessed at 8 April 2012. In most cases they also introduced one or
two other reports, such as that of the UN Commission of Inquiry,but the KPP HAM
report was by the far the best documented.

Commision for Reception, Truth and Reconciliation in East Timor (CAVR), Chega!
The CAVR Report, April 2006, available at http://www.cavr-timorleste.org/en/chega
Report.htm, last accessed at 8 April 2012.

KPP HAM relied on a report prepared by the Indonesian National Commission
Against Violence for Women (Komnas Perempuan) which documented several major
cases of sexual violence. This report was also available to the SCU.
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When a new Deputy Prosecutor General for Special Crimes
(‘DPGSC’), Ms. Siri Frigaard from Norway, took over leadership of the
SCU in January 2002, some 2 years into its mandate, she immediately
introduced a much-needed reorganization of the office. Under her leader-
ship, the SCU began to operate much more effectively and to define its
priorities more clearly. One of the key changes introduced by DPGSC
Frigaard was to focus a substantial amount of investigative resources on
investigation and indictment of Indonesian military personnel, and partic-
ular commanders. The core of this effort was the so-called “national” in-
dictment against General Wiranto, as well as other high-level command-
ers.”” The objective here was to refocus efforts away from solely prose-
cuting individual low-level Timorese militia members and to seek ac-
countability for the role of the Indonesian military authorities for the per-
petration of crimes against humanity against the Timorese civilian popula-
tion. Rape or other forms of sexual violence were not, however, included
in the Wiranto indictment.

One of the changes that DPGSC Frigaard did make, however, was
to appoint a gender crimes investigation team in the SCU. This team took
as its starting point the report on gender-based crimes that had been pre-
pared by the NGO Fokuppers. There does not appear to have been a sig-
nificant shift in prosecutorial priorities as a result of their work, for the
end result was not a significant body of indictments for sexual violence.
Only one of the sexual violence cases that were in fact brought to trial
was representative of the more serious systematic crimes that had been
widely perpetrated. That case focused originally upon three accused and
then subsequently solely upon Jose Cardoso, whose activities had been
limited to the sub-district of Lolotoe. In those cases where gender-based
violence was actually indicted, it was usually as an adjunct to a murder
prosecution where the investigation had coincidentally turned up evidence
of rape or other crimes. Some of these instances led to further investiga-
tion of sexual violence, but in almost all such cases this investigation did
not result in prosecution.”

7 Wiranto was commander in-chief of the TNI during the 1999 violence.

In total the SCU issued eight indictments (out of 95) involving gender-based crimes.
Six of these indictments charged rape as crimes against humanity but only one case
went to trial. This case, however, was actually relatively minor in terms of the number
of victims, the nature, severity, and duration of the violence, efc. Other forms of sexu-
al violence apart from rape were never indicted by the SCU despite numerous cases
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As noted above, the problem was not a lack of evidence. The inves-
tigations that were undertaken, for example, in connection with the mur-
der prosecutions for the Suai Church Massacre (one of the 10 priority
cases) unearthed very strong and credible testimony from numerous vic-
tims (discussed below). Further, several of these key witnesses had indi-
cated to investigators that they were willing to testify in court as to their
experience as victims of sexual violence. If the evidence was there, why
then did the SCU not pursue this as a prosecutorial priority?

The examination of the SCU investigative files undertaken by our
research team for the two CTF Expert Advisor’s reports indicates that
gender-based violence seems to have been consistently overlooked in
many SCU investigations until the end of the period of investigations in
2004.” This section began, for example, with a memorandum from an
SCU Prosecutor stating that rape is not relevant to the investigation and
should not be ‘called priority offenses at all’.

Our research also revealed that the SCU failed to include charges of
sexual violence in several other cases where very substantial and weighty
evidence of horrific crimes was already in the case file. Some of these
cases seem to reveal a lack of understanding of gender-based crimes on
the part of investigators prosecutors. For example, in one case the prose-
cution seems to have been reluctant to proceed because the perpetrator
claimed that the victim was a prostitute. The investigator seemed to find
persuasive that this claim by the suspect might be supported by the fact
that when the alleged perpetrator, an armed militia leader, left the home of
the 12-year old child he had just raped in the presence of her mother, he
threw a 20,000 Rp. (approximately 2 U.S. Dollars) note on the ground. He
returned regularly to her home to rape her again.”® There was absolutely
no other support in the case file for his allegation that she was a prostitute,

that included evidence of abduction, enslavement or forced marriage targeted against
women either because of their own political activities or the political affiliations of
men to whom they were related.
7 David Cohen, Leigh-Ashley Lipscomb and Aviva Nababan, “Seeking Truth and Re-
sponsibility: Report of the Exert Advisor to the CTF”, 2008; and “Seeking Truth and
Responsibility Part II: Addendum to the Report of the Expert Advisor to the CTF”,
2008.
That there are other more obvious explanations for his behavior is indicated by the
testimony of Witness AA in the Suai investigations (see Appendix 1 below) where
there is absolutely no question about the fact that it was rape that occurred: “On 9
September she was raped by a militia who took her to a room where a policeman
stood outside the door during the rape. After he raped her he threw 10,000Rp at her”.
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which she and her family steadfastly denied. The most striking thing,
however, is that the investigators and prosecution appear not to have
found it relevant that at the time of the alleged sexual violence the victim
was 12 years old and, hence, under the age of consent. The investigators
went to the trouble of verifying the age of the victim and affirmed that she
was in fact 12 years old at the time. The alleged perpetrator, who had ad-
mitted having sexual relations with her at her home, was released based
on a “lack of evidence”. A telling fact in the case file is a note by the in-
vestigator that if they were going to proceed with the case they should
inquire into local customs about sexual relations with children of this age.

As noted above, indictments were issued by the SCU for rape as
crimes against humanity, involving four instances of systematic attacks
resulting in large number of victims: multiple women raped from Suai,”’
multiple women raped in Cailaco,”® multiple women raped from Lolo-
toe,” and multiple women raped in Atabae.*” Other indictments involve
individual cases of rape followed by murder. All of these cases indicate
that women were targeted for sexual violence precisely because of their
pro-independence affiliations. The sexual violence was thus not random,
but rather a weapon directed at political intimidation and repression.®'

The problem, however, was that the accused in nearly all of these
indictments, both Indonesian military personnel and Timorese militia
leaders, had fled to Indonesia. For this reason, and because prosecutions
were not pursued against perpetrators who were still in East Timor, only
one case of rape as a crime against humanity was brought to trial, and
there was only one additional conviction for a single act of rape under the
Indonesian criminal code. While numerous investigations uncovered evi-
dence of abduction, enslavement, and forced marriage, none of these
crimes were investigated or prosecuted.

7 See Indictment, Case #9/2003.

™ See Indictment, Case #15/2003.

” The Lolotoe cases were tried in three separate trials. See Indictments and Judgments
for Case #’s: 4a/2001, 4b/2001, 4¢/2001.

%0 See Indictment, Case #8/2002.

' The acts alleged in these indictments occurred across multiple districts (3 in these
indictments) and within West Timor, and within multiple communities within these
districts (3 different locations in Bobonaro and 2 in Covalima) and were perpetrated
by different militia groups (Laksaur, Mahidi, Halilintar, DMP, KMP) and by members
of the Indonesian armed forces.
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To convey an idea of the kind of evidence that was available and
that did not lead to prosecution of the perpetrators, we may take the inves-
tigations surrounding the Suai Church massacre. In the aftermath of the
defeat in the referendum in which 78% of those voting elected for inde-
pendence from Indonesia, the campaign of terror against the Timorese
population, particularly in areas associated with the independence move-
ment, escalated in order to drive communities into exile in Indonesian
West Timor. Some 250-350,000 persons, or a quarter to a third of the
population were displaced in this manner. Burning of villages, physical
violence, and rape were among the weapons used to promote this dis-
placement. In Suai, more than 200 individuals from the surrounding area
sought refuge in the church. The church was attacked by Timorese mili-
tias with the assistance, acquiescence, and in the presence of Indonesian
military officers and personnel. At least 23 victims were killed, and the
survivors of the attack were taken into detention as pro-independence
supporters.

The SCU investigation into the murders that took place at the Suai
Church revealed that the women survivors were systematically separated
from the male population, held in several detention centers in Suai, and
the systematically and repeatedly raped while in the custody of Indone-
sian police, military, and civilian officials. The same was true for women
who were detained in the surrounding area when they were fleeing, or
who were captured in their villages. The evidence also made clear that
these women were targeted as either themselves being supporters of inde-
pendence or being related to men who supported independence. This did
lead to some further investigation of the sexual violence, but the evidence
from those investigations is contained in investigative files that never led
to prosecution. Reading through this evidence, one can only wonder why
at least some of the cases, involving perpetrators that had been clearly
identified, did not lead to indictment and, at least in some cases, to trial.

Many of the women who were taken to detention centers from the
Suai church stated that they saw the Regent (Bupati), Herman Sedyono, at
the site where they were separated from the men. Some testified that they
heard him order that they be taken to the military HQ (Kodim). Others
were taken to a school building and a camp at Betun where other women
had already been detained after being taken during sweeping operations.
After being held in these centers, and in many cases repeatedly raped
there, they were forcibly taken to West Timor. Many of them also report-
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ed a continuation of sexual violence in West Timor, including rape and
forced marriage.

Extracts from the vivid testimony of the many Suai victims of sexu-
al violence interviewed by investigators are provided below in Appendix
1. We may summarize that testimony by indicating the systematic manner
in which the victims were typically raped. They were held in groups in
rooms in the various detentions centers. At night militia would come and
choose women from the groups. They would take them into adjacent
rooms and rape them, sometimes repeatedly. Armed Indonesian police or
other militia typically stood guard outside the door of the room where the
rape occurred. The entire facility was, of course, guarded by armed police,
militia, or military. These occurrences were repeated night after night
until the women were forcibly transported to detention camps in West
Timor. In some cases militia claimed one of the detained women to be his
“wife” in West Timor. The context and the explicit testimony of the vic-
tims make clear that this sexual violence was retaliation for the perceived
political affiliations of the women.

Such violence did not only occur at Suai, but because it was more
intensively investigated there, we can form a clearer picture of what oc-
curred there than in other parts of East Timor. Sexual violence in other
places took the form of sexual enslavement, where women linked to the
independence movement were brought to militia camps and held there as
domestic and sexual slaves. Sometimes they were claimed by an individu-
al; sometimes they were raped by numerous individuals. They were also
forcibly taken to militia “parties” where they were expected to dance and
to provide sex for the militia members. The full scale of these many forms
of sexual violence in East Timor may never be known because of the lack
of a systematic investigation of this pattern of conduct across the principal
places of conflict. While ‘CAVR’ did compile witness testimony about
sexual violence, it was also not produced by a systematic investigation or
subjected to the scrutiny involved in a judicial process. Because the cur-
rent government of Timor Leste has no interest in pursuing prosecutions,
perpetrators, including those living in Timor Leste, continue to enjoy im-
punity and the truth of what happened to the many victims of sexual vio-
lence in East Timor has never been established.*”

The most comprehensive compilation and examination of the evidence regarding

sexual violence is that contained in the CTF Report, Per Memoriam ad Spem, and in
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Appendix 1: Evidence from Suai on Sexual Violence

One woman (AA) described her experience of being raped during deten-
tion. She stated that she was raped by both militia and police. She was in
the church at Suai during the attack. Afterwards she was brought to the
school detention center SMP2. While detained there she said the militias
would come at night and pull the blankets off the women. If they liked
them they would take them with them. On 9 September she was raped by
a militia who took her to a room where a policeman stood outside the
door during the rape. After he raped her he threw 10,000 Rp. at her. On 12
September, she and the other women were taken to the Kodim and told
that they would be taken to West Timor. At the Kodim, a militaman gave
her to a policeman who took her to his house and raped her. His rifle was
next to them while he raped her. He gave her 10,000 Rp. afterwards. She
was taken to West Timor on September 15. AA testified that, “Militia
came to us in the middle of the night and withdrew the blankets from our
faces and looked at us. If they liked a woman they just pulled her away
into another room [...] I told the policeman that I was three months preg-
nant. He didn’t care [...] we were taken at the same time and raped in
different rooms”.

Another victim (BB) explicitly describes the political context:

Militia in Suai went from house to house and looked for
people who were supporting CNRT and the independence of
E. Timor. [...] I was a pro-independence supporter. One of
my tasks at that time was to explain to the villagers all about
the elections. As [ said everyone knew I was a pro-
independence supporter and the niece of CNRT leader [re-
dacted] [...]

The militia who caught me then forced me to go to the Indo-
nesian Military station in Suai town called Kodim. The per-
petrator [redacted] threatened me and my uncle actually the
whole family all the time because we were pro-
independence. [...] He cut my t-shirt with the knife he point-
ed at my chest. My upper body was naked [...] I tried all the
time to kick. I actually thought he would kill me so I gave

the 2 reports of the CTF Expert Advisor referenced above. These reports review the
evidence from the Indonesian investigation (KPP HAM), the Timorese Truth Com-
mission (CAVR), the trials before the Special Panels for Serious Crimes, the Wiranto
Case File, the investigative files of the SCU, and other sources.
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up. I also cried permanently after he raped me but he didn’t
care, he would just continue what he was doing. He threat-
ened to kill me if I told anyone what he did.

Another victim (CC) describes her experience in the detention cen-
ter and explains how the detention of the men as suspected independence
supporters made the women vulnerable to assault:

About midnight [redacted] and [redacted] came into my
house and grabbed myself and [redacted] and took us out-
side. I struggled against [redacted] but could not make him
let go of me. My father could not help me as he had been
taken forcibly to the militia headquarters [...] a few hours
earlier.

DD describes the entire process of how the TNI surrounded the
church and after the attack forced forced people to go to the Kodim. She
testified that after a few days many of the women were then forcibly re-
moved to West Timor: “My daughter was kidnapped by the militia from
Suai church. The militia took my daughter to W. Timor to become [re-
dacted]’s wife”.

EE describes the forced displacement and the accompanying sexual
violence. She was not detained at the church, but captured by the militia
in Suai under the command of [redacted]. After being forced into a camp
in Betun she described how women were raped night after night by the
militiamen, usually at the same time each night. It is also clear that she
believed she was targeted for political affiliation: “The situation was very
dangerous because of TNI and militia. Myself and also other men from
Suai hid in the forest because we were known independence supporters
and were afraid of getting killed”.

The participation of TNI in these attacks was also described by
many other witnesses. Some of them explained that they had fled to the
church because of such attacks. Witness EE continued:

[Redacted] and 4 other men arrived at our place (in the
camp). [Redacted] and one other man were armed with rifles
[...] T only recognized [redacted]. The others had black
hoods over their heads I could see only their eyes. They
came with a blue pickup truck. [Redacted] was wearing mili-
tary trousers and a white shirt. The others wore TNI uni-
forms.

She then describes the rapes which she witnessed:
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[Redacted] tore [redacted]’s shirt apart so her upper body
was naked [...] she was lying on her back. He then raped her
for a few minutes. [She] tried as much as she could to es-
cape. When [redacted] pushed her to the ground she was able
to get up and run away. The soldiers ran after her and caught
her. The whole situation was very dangerous and [redacted]
didn’t have any chance to escape [...] [Redacted] threatened
all of us and told us he would kill us if we told anyone what
happened to her later on.

Another witness (FF) describes how she was taken to a camp in Be-
tun after the violence at the church in Suai. She too had fled to the church
because of militia attacks against her community. During the course of
these attacks, testified, she was raped by TNI and militia. The militia had
burned all the houses in her village, including her own. Then a Laksaur
militia member by the name of [redacted] and a uniformed TNI soldier
forced her to go to a wooden area where she testified she was raped and
assaulted. Another female by the name of [redacted] was there to witness
this. On a previous occasion, members of the militia came to her house
and accused her of being a pro-independence supporter and had given her
the choice of sex or death: “We will bring you to Koramil not to meet the
Koramil, but we want to rape you”. She also describes how, once they
reached the women’s detention camp Betun, rapes occurred every night:
“[...] each night the militia would come into the room and switched off
the light and take a girl with them. This would happen usually around 8
pm [...] We were guarded at all times by the militia”.

The SCU conducted an extensive investigation of a few of the cases
in the aftermath of Suai. Case SU-56-01-SC, for example, involved the
alleged rape of 2 sisters (HH and JJ). They describe how they fled to the
church after an attack on their house by militia and TNI (individuals
named). Their house was targeted because of their pro-independence ac-
tivities. Their mother (GG) described in great detail the arrest and deten-
tion of her husband and other men by TNI and militia. Her husband was
taken away because of his pro-independence activities and when he was
brought back several days later he had sustained very severe injuries from
beatings and torture (his lower lip had been cut off). He was thereafter
under house arrest. She did not witness the rapes of the 2 victims, HH and
JJ. HH describes how she and her husband left their village because they
were afraid of the Mahidi. They went to Suai and stayed in the house of
GG. On 12 March, they fled to the Church because of the attack on the
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village by Laksaur militia. They were later asked to leave the church by
the nuns and priest out of fear that the church would be attacked (con-
firmed by GG). They left and on April 14 they were attacked again by
militia and TNI (individuals of both groups named) who were looking for
HH’s uncle. In the aftermath of this event she was repeatedly sexually
assaulted, but claims that she was not raped. The investigator appears to
believe that she might have been raped but is reluctant to say so. She had
no information about the alleged rape of JJ because she says her sister did
not talk about it.

JJ was also questioned by investigators and her statement was also
taken. She testified that she was raped but said that she does not know if
her sister was raped because although her sister was visibly very upset
after being taken away and was afterwards crying at night, she did not
want to talk about what had happened to her. JJ clearly identified and
described the perpetrator and asked the SCU that he be arrested because
everyone in her village knew that she was raped and it “[did] not look
good” for her if he was allowed to go free. She identified him as [redact-
ed] and stated that he was known to her in her village. He was a member
of the Laksaur militia and he came to her family’s house and said, “You
are Fretilin people. We will kill you”. He later came to her house at mid-
night with [redacted], who went with her sister. Their father could not
protect them because he had been taken away by militia that evening. Her
assailant threatened her with death, knocked her down, and raped her. She
asked for protective measures if the case came to court.

The father of HH and JJ was also interviewed. He described the at-
tack on their village by TNI and militia in which he was arrested. He
named Laksaur militia members and said that several of them always
wore TNI uniforms.** He was taken away in the attack after he and sever-
al other men were dragged out of their homes and beaten and struck with
machetes. He was taken to the Kodim in a Hino military vehicle, where
they were interrogated by TNI. They were asked if they were hiding
Falantil members. After two priests came, they were released and then

% See also the very detailed statement of Cipriano Da Silva Gusmao (Case number SA-

38-99 SC, in 3300 WE. IM), Interview of 2 August 2004). He was a driver taking TNI
officers and militia on one of the operations where they were rounding up people for
forced deportation. He describes in detail who was involved, co-perpetration by TNI
and militia, and violence that accompanied the operation. 5259WE. IM contains addi-
tional documentation and testimony about transfers and role of TNL
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taken to the hospital for treatment and then to the Suai church. He then
returned home on April 14 and described the attack that then occurred,
during which he was again severely beaten and tortured. The assailants,
who were militia and TNI (and some belonged to both) wanted to know
whether arms were hidden in the church. At this time, his daughters were
sexually assaulted but not raped. He thinks they were not raped but only
sexually assaulted because this is what they told him after the attack®*

One witness testified that he thought the sexual violence was used
to punish supporters of independence.®” He stated that his wife, [redacted]
was raped repeatedly by TNI and militia to punish him for his pro-
independence political activities. As he had escaped, “she was an easy
target”.

Case SU-030-99-SC also involves the aftermath of the Suai church
attack. The file consists of three witness statements. They indicate (as do
other statements in other case files reviewed above) the way in which the
women were separated from the men after the attack on the church and
were taken to the Kodim. This particular case involve a victim, II, the
daughter of KK, who was claimed as a “prize” by one of the militia mem-
bers after the attack. Witness NN testifies in detail as to this as she was
present. She explains how the victim was taken to the Kodim and how the
perpetrator forcibly took her away, put a necklace around her neck, and
stated that she was now his “wife”. She was later taken to West Timor. At
the time of the completion of the investigation in March 2005, the investi-
gator states that she and her assailant are still in West Timor and that she
is still being kept there against her will. Witness KK testifies in great de-
tail about the events leading up to the attack, the attack itself, and the af-
termath. She names various TNI and militia members who were involved,
including the local TNI commander, Lt. X, whom she claimed took a
leading role in the attack itself. Her 10-year old child was killed in the
attack. She testified about how they were taken to the Kodim by TNI in
Kijangs after the attack and how on the night of September 7 she saw
several women being raped, including her daughter.*® She named 2 of the

¥ The details of the attack on the village were corroborated by other witnesses, who also

named names of the assailants, including both TNI and militia (commanded by a TNI
Lt.). This included details such as the Hino truck used to transport them from their vil-
lage from their village to the Kodim, and how they were beaten on the way.

%18 May 2001, Suai Case File 1706 WE. IM

% The witness statement of MM has good information about dual membership in Lak-
saur militia and TNI but does not pertain to sexual violence. MM was detained and
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perpetrators corroborating other testimony in other cases that identifies
them as involved in rapes at the Kodim. One of them was a Laksaur
commander. She stated that the rapes she saw were perpetrated by militia
and that the TNI saw what was happening but did nothing. She stated that
she complained to the TNI the next day and did not see rapes after that.®’

Witness LL testified to the detention and forced transfer and to the
sexual violence that occurred after they arrived in West Timor. She relates
how she and her two young children left the church on September 5 be-
cause they were too afraid to stay there. Fleeing from Suai, they were
detained by militia and taken to the high school in Suai. They were guard-
ed there by Kontigen Lorosae and Laksaur. They were told that they were
going to be taken to West Timor. She stated that she did not want to go to
West Timor “but was forced to”. In West Timor she was held with others
in a warehouse. There she was raped by Laksaur militia (whom she
named, and to one of whom she was related. She asked him how he could
do this when she was related to his wife and he said that he was not going
to tell his wife).

In the case of the rape of Witness SCA the connection of the vio-
lence to [political affiliation is particularly clear. She was a CNRT cam-
paigner for independence. She took refuge in the church because militia
were hunting for CNRT in Suai and she was afraid. She was taken to the
Kodim after the attack and they were told that they would be taken to
West Timor. They were guarded by militia and their names were checked
every morning at 8am. She was then taken to an orphanage building in
Suai, guarded by four TNI with rifles. She was raped there by a militia
member and told that she would be killed if she resisted. She was then
brought to West Timor. Her assailant attempted again but she was with
her family and successfully resisted.

Witness SCB was also taken along with the others to West Timor
and was raped there in the camp. After the men of her village in Suai had
fled to the mountains, Laksaur militia rounded up the women and took
them to West Timor. SCC was her cousin and was beaten when she was
apprehended by Laksaur militia. She was forcibly taken to a camp in Be-

repeatedly beaten and severely tortured. Among others, she was tortured by female
militia members.

¥ See also Interview of 2 June 2000, Suai File 1706 WE IM.
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tun, along with her cousin, SCB. At the warechouse in Betun a militia
came and asked for SCB. He raped her in the presence of SCC.

SCD reported that her village was attacked by Laksaur militia in
April 1999 and they burned many houses. She fled to the jungle. In June
she sought refuge in the Suai church. On 1 September she left the church
to go to her sister’s place but militia told her to go back because people
who went to the jungle “would be killed”. After the attack on September
6, she was forcibly rounded up with the other women and take to the Ko-
dim. She was beaten that night and saw how militia took girls out of the
sleeping quarters at night. She was transported to West Timor and was
raped in the refugee camp there by militia members. On the occasion she
was raped she saw another woman being raped at the same time close by.

SCH was also at the Suai church and was taken to the Kodim after
the attack. At the Kodim she was informed that her daughter had been
forced to become the “wife” of a militia leader. She did not see rapes but
she heard the militia guards shouting that they should all be raped because
they were pro-independence. They were brought against their will to Be-
tun on 14 September in a truck with two armed TNI guards. At Betun they
were told that if they tried to go back they would be killed. She saw her
daughter there and all her daughter could do was cry.

SCJ said that she went to West Timor voluntarily. On 6 September
she was in warehouse in Betun. On 16 September three armed militia
came to the warehouse and one approached her. She said she was married
and had a baby. He later raped her.

Witness SCP testified to the cooperation of TNI and militia. Her
testimony was very specific and identified both militia and TNI as having
raped her. Eight militia came to the house of SCP. Two of them wore TNI
uniforms and were carrying rifles. [redacted] and [redacted] told her she
had to go to the school building in Zumalai Villa. She went there with
[redacted], who was also ordered to go there. At the school there were
many TNI members, from KORAMIL who threatened them. There were
seven women altogether, and the TNI told the women to sleep in the
classrooms. TNI told them they would have to pay Rp. 400,000 to be tak-
en to West Timor. The night before they left, SCP and [redacted] were
told to sleep in separate rooms from the others. Militia and TNI raped
them that night.

SCV fled to the forest because of threats from Laksaur Militia. She
was in the Suai Church on September 6, 1999 and was taken to KODIM
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Suai. On 15 September 1999 she was taken from Kodim to Atambua by
truck. She was taken to an elementary school in Nualaran where she
stayed for 2 months. While there, on September 24, 1999, she was raped
by [redacted] who took her to Wemasa Village and raped her there. Her
friend [redacted- Witness SCD] was raped by [redacted], and she saw this
incident herself.

SCW’s house had been burned by militia so she took refuge in the
church at Suai. She tried to flee during the attack but was caught and was
beaten by a militia member. Another militia interrupted and said “Don’t
kill her because the Chief of District ordered women to be taken to Ko-
dim”. On the way to the Kodim they passed Herman Sedyono and the
militia said to him, “We took these from the church” and Herman said
“take them to the Kodim”. At the Kodim all were women. They were
made to cook at the Kodim. On September 14 they were taken to West
Timor by TNI. The TNI just left them on the road where there were many
militia. On the night of 15 or 16 September, the militias came to them and
said “If you don’t give us a girl, tonight we will kill you all”. There were
three militias. Then they took SCW in a car. They stopped the car on the
road, and she was dragged to the jungle and was raped by one, then
brought to a house and then was raped by another [redacted] who forcibly
gave her his necklace, thereby claiming her as his “wife”. The next morn-
ing she got someone to take her to POLSEK by motorbike, so she was
able to escape from [redacted], who was pursuing her. She was protected
by the police and the police arranged for her to be brought back to West
Timor by UNHCR on October 13, 1999.

Witness statements in the Wiranto case file also deal with the per-
petration of sexual violence in Suai connected to the terrorization of the
civilian population and the subsequent forced transfers. Witness 90 testi-
fied that: “On 9 September 1999 I saw Alberto Amaral, a Laksaur militia,
attempt to rape my sister, Alita Marcal on the school grounds of SMP2
school. He threw her down and held a large knife to her side and didn’t
stab her but pricked her with the point to make her submit to him. I could
see them but I was so scared I was afraid to do anything. He would have
raped her but an Indonesian policeman from Aceh, Sumatra stopped him.
He made Alberto stop and Alberto left. I was afraid to help because Al-
berto was armed with a long knife and I had no weapons of any kind”.
She also testified that militia members [whom she then names] shouted at
them, “Leave or die!”. This group forcing people to leave “had been in-
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volved in murder, rape, burning of houses and every form of intimidation

used by the militia to force us to leave our homes and friends in East Ti-
» 88

mor”.

SCX was living in Nanu village with her father and step mother
during the day and during the night she stayed with an old woman in the
village who asked for her company. She was raped the first time at the old
woman’s place, in the middle of the night by [redacted] who was in Lak-
saur milita but, she said, always wore a TNI uniform. He was a DANTON
at Fohorem. He threatened to kill her and he raped her, which she reported
to her father and stepmother. She was raped repeatedly until he went back
to West Timor in August 1999. On February 6, her village was forced to
go to West Timor by Militias and TNI soldiers. 33 families all together
were brought to Laktutus village where they were guarded by militias and
TNI soldiers. While in West Timor, she realized she was pregnant. Her
baby was taken from her by [redacted]. As she was living with Laksaur
militia, she could not get the baby back.

SCY was taken from Suai and on 7 September brought to Betun.
She testified that she and the other women she was with wound up in the
government refugee center where militias also lived. They were not al-
lowed to leave the camp. In the camp she was raped by four men on dif-
ferent occasions. The first was in January or February of 2000 by a TNI
named [redacted] who came to her room and said “your husband is Anti
Integration so we can use you freely”. She was raped over the next
months by three other men, one of whom wore a TNI uniform and another
who was Laksuar commander [redacted]. She returned to East Timor in
January 2001. Physical force and threats were used against her on all the-
se occasions. She testified, “They just came one by one. It was like a
game for them. They were playing with me like with a ball [...] They just
came and took me. I did not have any choice”.

The experiences of women detained after Suai were different. Not
all were raped, though all were aware of the imminent threat of sexual
violence. One woman testified that the group of women she was with at
the KODIM were not raped, despite being threatened with rape and ver-
bally abused by Laksaur militia commander [redacted] and in constant
fear of rape by the militias.* She felt that the East Timorese TNI guarding
them protected them from the militia who wanted to rape them. The rest

% Wiranto Case File P. 160109
¥ Interview of 12 April 2000.
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of her story is consistent with that of others: she sought refuge at the
church, was taken to KODIM by force, held there against her will, guard-
ed to prevent escape, and taken against her will to West Timor. She testi-
fied as to the political context and her fear of reprisals because she and
other women were affiliated with CNRT. Her testimony also confirms the
close cooperation of militia and TNI personnel, including Indonesian TNI
officers, in all of these events connected to the attack on the church and
the detention and deportation of the women.

Some cases of rape by Laksaur militia were not connected to the
forcible transfer. Witness 70, for example, described her repeated rape by
a Laksaur militia member. She testified that:

I was an independence supporter. [...] I was not a Clandes-
tine member. I didn’t cook or physically support Independ-
ence. Everyone in the village knew that I was an Independ-
ence supporter [...] When I got raped the first time by Mar-
cel Moruk I was staying already with the old lady in the
house.... I saw him the first time when he came to rape me. |
did not know his name, neither where he was from. [... He
said], if you don’t open this door I will kill you with this ma-
chete. I then got up and opened the door. Certainly I was
scared to do so but [ was more scared not to follow the order.
A man was standing in front of the door. He wore a black
shirt with “LAKSAUR” written on it. Further I could see the
Indonesian flag at the front and at the back of his shirt. At
the front of his shirt I read the name Marcel Moruk. He wore
military trousers. He held a machete in his hand, but he
didn’t carry a gun. The man immediately entered. He then
grabbed my arm and said to me, “If you do not want me |
will kill you.” I knew immediately what he wanted, it was to
rape me. He still held the machete in his hand. [...] From
then on he came 2 or 3 times in a week for many months.
Each time he raped me. He never raped me more than one
time a night. He came, raped me and left [...] My parents
knew that he raped me all the time but they were too scared
to do anything. [...] The last time he raped me was on the
17" of August 1999 [...]. I was so happy that he didn’t come
back. I never wanted to have sexual intercourse with him. He
raped me all the time. He threatened me that he would kill
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me if I did not take him. I didn’t have a choice . I was very
scared of him.””

SCU investigators interviewed many other women who had been at
the center to corroborate the testimony they received. Another witness,
testified that she was among the group taken to a school building (SMP2)
and that there she saw one [redacted] of the group of women taken out (a
woman from Zumalai whom she knew) by a militia member.”’ When the
woman was brought back she told the witness that she had been raped.
She also testified that they were ordered to go to the KODIM by the Bu-
pati. (Interview of 16 June 2001, same case file) Despite the scope of this
investigation, rape was clearly not a priority of some of the investigators,
who were apparently only interested in the murders at the church. One
witness testifies at the end of her story that she was raped in Betun by a
militia but there are no details of any kind because apparently she was not
asked to explain any of the circumstances. The testimony is so general
and vague that it is virtually useless, because the investigator was not
interested in this part of her story. Other times the corroborative testimony
is quite useful because the investigators focused their questioning on this
issue. For example, the testimony of RR confirms that about 50 women
taken from the church were identified as pro-independence and were held
at the school for 8 nights and then taken to West Timor.”* In the continua-
tion of her interview on June 6, she identifies two women (HH and JJ)
that she saw being taken away to be raped at the school by militia. She
identified the two men who took them away). She did not see them being
raped and they did not tell her. But by their demeanor and the way they
were crying and pale when they were brought back, she was certain they
had been raped. Another witness was also able to corroborate these
events.” She testified that the group of women of which she was a part,
were forcibly detained, locked in a room, and then taken to West Timor.
She was not raped but was beaten (she was about 38 at the time of the
attack). She said that HH and JJ were “sexually abused” and that they told
her about what had happened to them.

" Wiranto Case File P. 160010 — 160015, Statement of 2/25/2001.
°'" Suai File 1706 WE. IM

2 Interview of 5 June 2001 Suai Case File 1814 WE. IM.

% Interview of 19 September 2001, Suai File 1824 WE. IM
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Addressing the Challenges to Prosecution of
Sexual Violence Crimes before International
Tribunals and Courts

Patricia Wildermuth and Petra Kneuer'

3.1. Introduction

One hundred years ago, when the world first commemorated
International Women’s Day, gender equality and women’s
empowerment were largely radical ideas. On this centenary
[commemorated on 8 March 2011], we celebrate the signifi-
cant progress that has been achieved through determined ad-
vocacy, practical action and enlightened policy making.

Yet, in too many countries and societies, women remain
second-class citizens. [...] And in many conflict zones, sexu-
al violence is deliberately and systematically used to intimi-
date women and whole communities.

My UNITE to End Violence Against Women campaign,
along with its Network of Men Leaders, is working to end
impunity and change mindsets.

Secretary General to the United Nations, Ban Ki-moon,
“Secretary-General’s Message on Women’s Day,
8 March 2011

Over the past century, the role of women in society has gradually emerged
and gained present international prominence alongside the growing

Patricia Wildermuth is a Judicial Affairs Officer with the United Nations Assistance
Mission in Afghanistan. Petra Kneuer is a Senior Trial Lawyer at the Office of the
Prosecutor, International Criminal Court. The authors would like to thank Jamila
Zoubir-Afifi, Eric Iverson, and Dana Bucy for their valuable comments, advice, and
assistance. The views expressed in this chapter are those of the authors alone and do
not necessarily reflect the views of the Office of the Prosecutor, International Crimi-
nal Court, or the US Department of State.

United Nations, “Message of the UN Secretary-General Ban Ki-moon”, available at
http://www.unwomen.org/news-events/international-womens-day/messages/#sg,

last accessed on 9 May 2011.
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recognition that the establishment and protection of women’s basic rights
are critical if women are to assume a fully participatory role in society and
governance.” However, in too many countries, this is not yet a reality.’
Moreover, in many conflict zones women are sexually brutalized in cul-
tures of impunity. Sexual violence* employed as a weapon in armed con-
flict has proven to be extremely effective in breaking the enemy’s mo-
rale.’ In the context of post-conflict recovery, widespread and systematic
sexual violence undermines social cohesiveness and sustained peace.’
Further, the failure of a State to bring perpetrators of sexual violence to
justice materially undermines the rule of law and the foundations of effec-
tive governance.’

United Nations Commission on Human Rights Resolution 1994/45 Question of Inte-
grating the Rights of Women into the Human Rights Mechanisms of the United Na-
tions and the Elimination of Violence Against Women, 4 March 1994, available at
http://www.unhchr.ch/Huridocda/Huridoca.nsf/TestFrame/401503¢99£333b03802567
36004 1e65c?Opendocument, last accessed on 9 April 2011 (appointing the Special
Rapporteur on violence against women, including its causes and consequences, in
view of the alarming growth in the number of cases of violence against women
throughout the world); Beijing Declaration and Platform for Action, The Fourth
World Conference on Women, UN Doc. A/CONF.177/20 and U.N. Doc.
A/CONF.177/20/Add., 15 September 1995, available at http://www.un.org/womenwa
tch/daw/beijing/pdf/BDPfA%20E.pdf, last accessed on 9 May 2011 (‘Beijing Plat-
form”).

Mary Deutsch Schneider, “About Women, War and Darfur: The Continuing Quest for
Gender Violence Justice”, in North Dakota Law Review, 2007, vol. 83, no. 3, pp. 915,
917-919 (noting that instances of sexual violence in armed conflict have occurred in
over thirty-seven countries and regions worldwide).

This Chapter employs the term ‘sexual violence’ to refer to and emphasize the sexual
element of crimes committed against a victim based on gender. This term is to be dis-
tinguished from gender based violence, which may or may not constitute a criminal
act or be of a sexual nature. Anne-Marie de Brouwer, Supranational Criminal Prose-
cution of Sexual Violence: The ICC and the Practice of the ICTY and ICTR, Intersen-
tia, 2005, p. 27.

Schneider, 2007, pp. 921-924, see supra note 3 (surveying the historical uses of gen-
der-based violence).

See, e.g., Elize Delport, “Social Cohesion and Gender: Raising Issues of Human
Rights and Policy Frameworks Relevant to Women in Africa”, available at http:/
www.e-cofi.net/fichero.php?id=188&zona=1, last accessed on 9 May 2011 (stating
that social justice is a required component of social cohesion and effective govern-
ance).

Anne-Marie Goetz and Rob Jenkins, “Sexual Violence as a War Tactic - Security
Council Resolution 1888: Next Steps”, UN Chronicle, 9 April 2010, available at
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One of the strongest methods to support, promote and protect wom-
en’s rights is the international community’s commitment to accountabil-
ity; a commitment to bring to justice those who violate and commit gen-
der atrocities against women. The United Nations (‘UN’) and the world’s
States have exhibited a commitment to ending impunity for sexual vio-
lence in conflict as evidenced by the above-mentioned words of the Secre-
tary General and the passage of several UN Security Council Resolutions
addressing women in conflict and establishing criminal forums to hold
offenders accountable for their actions.®

The road to accountability for sexual atrocities is lined with chal-
lenges, some real and some illusory. The practical problems associated
with bringing sexual crime perpetrators to justice are often the very same
challenges that are presented in cases in which non-gender violations are
charged: investigations and evidence collections hampered by location
and situation; a lack of detailed memory of potential witnesses; security
concerns and considerations; insufficient numbers of trained court staff
and professionals; reluctant witnesses; and insufficient funding.” Howev-
er, several of these challenges are exacerbated while other challenges
emerge based on the very nature of these sexual offenses.

This chapter identifies and explores the practical challenges of
bringing sexual offense perpetrators to justice. Our aim as international
prosecutors is to reaffirm the significance of prosecuting sexual offense

http://www.un.org:80/wcm/content/site/chronicle/home/archive/issues2010/empoweri

ngwomen/sexualviolencewartacticscr1 888, last accessed on 9 May 2011.
8 United Nations Security Council Resolution 1820, 19 June 2008, U.N. Doc.
S/RES/1820 (“S/RES/1820”); United Nations Security Council Resolution 1888, 30
September 2009, U.N. Doc. S/RES/1888 (“S/RES/1888); see also International Wom-
en’s Tribune Center, “United Nations Security Council Resolution 1820: A Prelimi-
nary Assessment of the Challenges and Opportunities”, 2009, available at http://
www.iwtc.org/1820blog/1820 paper.pdf, last accessed on 9 May 2011.
See generally Carla Del Ponte, “Investigation and Prosecution of Large-Scale Crimes
at the International Level”, in Journal of International Criminal Justice, 2006, vol. 4,
no. 3, p. 539; Okechukwu Oko, “The Challenges of International Criminal Prosecu-
tions in Africa”, in Fordham International Law Journal, 2008, vol. 31, no. 2, p. 343;
Lt. Colonel Robert T. Mounts, Douglas W. Cassel, Jr., and Jeffrey L. Bleich, “Panel
II: War Crimes and Other Human Rights Abuses in the Former Yugoslavia”, in Whit-
tier Law Review, 1995, vol. 16, no. 2, p. 387; Stephanie Bibas and William W. Burke-
White, “International Idealism Meets Domestic-Criminal-Procedure Realism”, in
Duke Law Journal, 2010, vol. 59, no. 4, p. 637.
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cases and to demonstrate that these practical challenges are not insur-
mountable.

3.2. International Focus on Sexual Violence Offenses

The legal concept of accountability for sexual violence based on criminal
acts of an international character is not new. Although the International
Military Tribunal (‘IMT’) Charter did not contain any explicit reference
to rape or other sexual offenses,'® Control Council Law No. 10 included
rape as a crime against humanity'' and, notwithstanding that rape was not
charged in the indictments, several convictions were returned that includ-
ed sexual offenses as the factual basis for inhumane acts as crimes against
humanity.'? In addition, although the Charter for the International Military

' Charter of the International Military Tribunal, 8 August 1945, available at http:/

www.icls.de/dokumente/imt_statute.pdf, last accessed on 9 May 2011 (not including
sexual offenses); see also Jocelyn Campanaro, “Women, War, and International Law:
The Historical Treatment of Gender Based War Crimes”, in Georgetown Law Jour-
nal, 2001, vol. 89, no. 8, pp. 2557, 2561 (reiterating that neither “rape” nor “sexual
assaults” were mentioned in the IMT Charter, despite the numerous instances of rape
and sexual violence documented in the transcripts); but see Eileen Meier, “Prosecut-
ing Sexual Violence Crimes During War and Conflict: New Possibilities for Pro-
gress”, in International Legal Theory, 2004, vol. 10, pp. 83, 90.

M. Cherif Bassiouni remarks that rape was implicitly included in both the Nurem-
berg and Tokyo Charters as a crime against humanity by being subsumed within the
words “or other inhumane acts”, and that rape and sexual violence “clearly constitute
‘inhumane acts.’”. He further asserts that rape was also implicitly included as a war
crime by being encompassed by the term “ill treatment”. Cherif Bassiouni, Crimes
against Humanity in International Criminal Law, Kluwer Law, The Hague, 1999 (se-
cond edition), pp. 164, 344, 348.

Control Council Law No. 10, Punishment of Persons Guilty of War Crimes, Crimes
Against Peace and Against Humanity, 20 December 1945, Official Gazette Control
Council for Germany, 1946, vol. 3, pp. 50-55 (“Control Council Law No. 10”).

See Control Council Law No. 10, Article II(1)(c), see supra note 11 (listing rape
committed against the civilian population as a crime against humanity); see also Kelly
D. Askin, “Prosecuting Wartime Rape and Other Gender-Related Crimes Under In-
ternational Law: Extraordinary Advances, Enduring Obstacles”, in Berkeley Journal
of International Law, 2003, vol. 21, no. 2, pp. 288, 301 n. 67; Patricia Viseur Sellers,
“Rape”, in Dina L. Shelton (ed.), Genocide and Crimes Against Humanity, Vol. 2,
Gale Cengage, 2005, available at http://www.enotes.com/genocide-encyclopedia/rape,
last accessed on 9 May 2011.

For documentation of sexual violence in the transcripts of cases under Control
Council Law No. 10, see generally Trials of War Criminals Before the Nuremburg
Military Tribunals Under Control Council Law No. 10, Nuremburg, October 1946 —
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Tribunal for the Far East (‘IMTFE’) did not include sexual offenses,"
rape was included in several indictments as war crimes and prosecuted.'

The lack of numerous charges for sexual offenses, particularly in
the Far East where widespread and systematic sexual offenses occurred, is
possibly explained on the basis of the speed in which these cases were
tried, the reliance on documentary evidence, and the focus on “tradition-
al” war crimes. It is helpful to recall that the Allied Powers initially were
not in agreement regarding the mechanism to bring alleged perpetrators to
justice and the establishment of a criminal tribunal was not a foregone
conclusion.'” The record also suggests that the prosecutions at Nuremberg
and the IMFTE for rape and sexual offenses were ad hoc because these
offenses were not institutionalized by statute or charter, thus contributing
to the failure to fully address the range and scope of sexual atrocities that
had been committed.'®

Since Nuremburg, the international community has become increas-
ingly focused on women’s rights and gender based violence against wom-

April 1949, U.S. G.P.O., Washington, 1949-53, vol. 2 U.S. v. Brandt (citing instances
of castration and forced sterilization); vol. 4-5, U.S. v. Greifelt (recounting instances
of genocide, gender and ethnic persecutions, reproductive crimes and forced abor-
tion); and vol. 5, U.S. v. Pohl (noting the use of concentration camp brothels and
forced abortion). For instances of sexual violence in the transcripts of the IMT, see

Trial of The Major War Criminals Before the International Military Tribunal, vol. 6,

pp. 211-214 (Forty-Fourth Day, Monday, 28 January 1946) and pp. 404—407 (Forty-

Seventh Day, 31 January 1946, discussing rape and looting).

International Military Tribunal for the Far East Charter, 19 January 1946, available at

http://www jus.uio.no/english/services/library/treaties/04/4-06/military-tribunal-far-

east.xml, last accessed on 10 May 2011.

'*" R. Pritchard and S. Zaide (eds.), The Tokyo War Crimes Trial: The Complete Tran-
scripts of the Proceedings of the International Military Tribunal for the Far East,
1981, pp. 31, 111-117 (reproducing documents of the Tokyo Trials).

" See Devin Owen Pendas, The Frankfurt Auschwitz Trial, 1963—1965, Cambridge

University Press, Cambridge, 2006, p. 8 (“[T]here remained considerable disagree-

ment among the Allied leaders for the remainder of the war as to how exactly such

war criminals should be handled, whether through criminal trials or via summary exe-
cutions” that is, executions without trial.).

According to Kelly D. Askin, “whether it was out of shyness, prudishness, reserve,

ignorance, revulsion, confusion, or intentional omission, the lack of both public doc-

umentation and official prosecution gave impetus to the notion that sexual assaults
were less important crimes”. Kelly D. Askin, War Crimes against Women: Prosecu-
tion in International War Crimes Tribunals, Martinus Nijhoff Publishers, The Hague,

1997, p. 97.
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en. This focus is evidenced by a growing number of treaties and United
Nation Security Council Resolutions urging states to publicly recognize
and implement their obligations towards women and women’s rights, and
demanding that states hold accountable those who violate women and
children in conflict.'” Further, the UN established several situation-
specific international criminal forums'® and Member States joined togeth-
er to sign the Rome Treaty in June 2002, establishing the permanent In-
ternational Criminal Court (‘ICC’)." As a result of these forums, an insti-
tutionalized international criminal law framework has been established
within which numerous sexual offenses are set forth specifically, proce-
dural and substantive victim/witness protections are provided, and a body
of applicable case law has been and continues to be developed.

3.2.1. International Tribunals and Sexual Violence Offenses

Accountability for sexual offenses against women committed during con-
flict is inextricably linked to a means to enforce such accountability. Most
notably, the ICC is the only standing permanent international criminal
court with jurisdiction over gender based atrocities committed after the

7" See, e.g., United Nations Security Council Resolution 1325, 31 October 2000, U.N.
Doc. S/RES/1325 (“S/RES/1325”); S/RES/1820, see supra note 8; S/RES/1888, see
supra note 8; United Nations Security Council Resolution 1889, 5 October 2009,
S/RES/1889 (“S/RES/1889”); International Covenant on Civil and Political Rights, 16
December 1966, available at http://www?2.ohchr.org/english/law/ccpr.htm, last ac-
cessed on 10 May 2011 (“ICCPR”); Convention on the Elimination of All Forms of
Discrimination Against Women, 18 December 1979, available at http://www.un.org/
womenwatch/daw/cedaw/text/econvention.htm, last accessed on 10 May 2011
(“CEDAW”).

'® United Nations Security Council Resolution 808, 22 February 1993, U.N. Doc.

S/RES/808 (“S/RES/808”) (establishing the International Criminal Tribunal for the

Former Yugoslavia); United Nations Security Council Resolution 955, 8 November

1994, UN. Doc. S/RES/955 (“S/RES/955) (establishing the International Criminal

Tribunal for Rwanda); United Nations Security Council Resolution 1315, 14 August

2000, U.N. Doc. S/RES/1315 (“S/RES/1315”) (establishing the Special Court for Si-

erra Leone); United Nations General Assembly Resolution 228B, 22 May 2003, U.N.

Doc. A/RES/57/228B (establishing the Extraordinary Chambers in the Cambodia

Courts); United Nations Security Council Resolution 1664, 29 March 2006, U.N. Doc

S/RES/1664 (establishing the Special Tribunal for Lebanon).

United Nations, Rome Statute of the International Criminal Court, 17 July 1989, U.N.

Doc. A/CONF.183/9 (“Rome Statute”).
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entry into force of the Rome Statute.”” Although some sexual offense spe-
cific law has evolved from the Special Court of Sierra Leone (‘SCSL’)*!
and other international courts, the majority of case law that informs the
ICC on sexual crimes was developed by the largest and oldest situation
specific tribunals, the International Criminal Tribunal for the Former Yu-
goslavia (‘ICTY’)* and the International Criminal Tribunal for Rwanda
(‘ICTR’).” Although faulted for a failure to fully investigate and prose-
cute those who allegedly committed sexual offenses, the ICTY and ICTR
have developed an enormous wealth of exceptional substantive and pro-
cedural jurisprudence in the area of international sexual offenses.

The establishment of international tribunals was based, in part, on
explicitly expressed concerns about the treatment of women and the need
to prosecute those responsible for serious violations of international hu-
manitarian law, including sexual offenses.”* The UN Security Council
described the rapes in the former Yugoslavia as “massive, organized and
systematic”.*> In tasking the ICTY with responsibility for prosecuting
“serious violations” while expressing “grave concern” over the “treatment
of Muslim women in the former Yugoslavia”, the UN characterized sexu-
al offenses as serious violations in their own right.?® The UN Security
Council in a similar fashion expressed concerns about sexual offenses in
establishing the ICTR and other international criminal forums.

In addition to establishing international criminal forums, the inter-
national community joined together to specifically focus on women’s
rights and the protection of women in conflict. The UN Member States’

2 Rome Statute, Article 11, see supra note 19 (establishing jurisdiction ratione temporis

only with respect to crimes committed after the entry into force of the Rome Treaty, 1
July 2002).

*' S/RES/1315, see supra note 18.

* S/RES/808, see supra note 18

3 S/RES/955, see supra note 18.

* See S/RES/808, see supra note 18 (noting “grave concern” over the “treatment of
Muslim women in the former Yugoslavia”); S/RES/955, see supra, note 18; see also
ICTY, Prosecutor v. Furundzija, Judgement, 21 July 2000, IT-95-17/1-A, para. 201
(“Furundzija Appeal Judgment”) (stating “the general question of bringing justice to
the perpetrators of crimes [such as rape] was one of the reasons that the Security
Council established the Tribunal”).

% United Nations Security Council Resolution 798, 18 December 1992, U.N. Doc.
S/RES/798 (“S/RES/798”).

" Ibid.
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commitment is evidenced by passage of the Declaration on the Elimina-
tion of Violence against Women?®’ in 1993 followed by a series of UN
Security Council Resolutions addressing women, peace, and security:
1325, 1820, 1888, 1889, and 1960.**

UN Security Council Resolution 1325, passed on 31 October 2000,

focuses on women in conflict and

[clalls on all parties to armed conflict to take special
measures to protect women and girls from gender-based vio-
lence, particularly rape and other forms of sexual abuse, and
all other forms of violence in situations of armed conflict [...
and] Emphasizes the responsibility of all States to put an end
to impunity and to prosecute those responsible for genocide,
crimes against humanity, and war crimes including those re-
1atin2g9 to sexual and other violence against women and girls
[...].

This Resolution also calls on all Member States to implement the

requirements of the Resolution. The subsequent passage of Security
Council Resolutions 820, 1325, 1889, and 1960 expressed renewed and
ongoing commitments to ending acts of sexual violence against women in
conflict and holding perpetrators accountable under international criminal
law for “rape and other forms of sexual violence [... as] war crimes,

crimes against humanity or a constitutive act with respect to genocide”.

5 30

27

28

29
30

United Nations General Assembly, Declaration on the Elimination of Violence
against Women, 20 December 1993, U.N. Doc. A/RES/48/104.
See supra note 17; United Nations Security Council Resolution 1960, 16 December
2010, U.N. Doc. S/RES/1960; see also Beijing Platform, see supra note 2; United Na-
tions Security Council Resolution 1612, 26 July 2005, U.N. Doc. S/RES/1612 (Chil-
dren and Armed Conflict); (“S/RES/1612”); United Nations Security Council Resolu-
tion 1674, 28 April 2006, U.N. Doc. S/RES/1674 (Protection of Civilians in Armed
Conflict) (“S/RES/1674”).
S/RES/1325, see supra note 17.
S/RES/1820, see supra note 8 (on acts of sexual violence against civilians in armed
conflicts). The Resolution also “calls upon Member States to comply with their obli-
gations for prosecuting persons responsible for such acts, to ensure that all victims of
sexual violence, particularly women and girls, have equal protection under the law
and equal access to justice, and stresses the importance of ending impunity for such
acts as part of a comprehensive approach to seeking sustainable peace, justice, truth,
and national reconciliation.”.

In September 2009, the U.N. passed S/RES 1888 to strengthen S/RES 1820, re-
questing the appointment of a Special Representative to coordinate all UN efforts
within the framework of the inter-agency initiative, “United Nations Action Against
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To date, the implementation of Security Council Resolution 1325
by Member States is less than encouraging, with fewer than twenty states
establishing national action implementation plans.’’ Despite numerous
calls by the UN Security Council for renewed focus on, prevention of, and
accountability for sexual violence against women in conflict, the record of
egregious sexual brutality and violations continues,”* underscoring the
need for effective use of mechanisms of accountability.

The ICC’s jurisdiction covers many existing situations involving
sexual offenses as genocide, crimes against humanity, and war crimes.
Further, the Rome Statute and ICC Rules of Procedure and Evidence
(‘RPE’) arguably are the most legally sophisticated to date in regard to
sexual offenses.> The Rome Statute and RPE include many of the safe-

Sexual Violence in Conflict”, and urging that a team of gender and other experts be
employed and deployed to specific areas of concern within two years. One month lat-
er, S/RES 1889 was passed addressing the same topics and concerns as presented in
S/RES 1820 and 1888, and providing for increased reporting by the UN Secretary-
General to the Security Council, specifically “within 6 months, for consideration, a set
of indicators for use at the global level to track implementation of S/RES 1325
(2000), which could serve as a common basis for reporting by relevant United Na-
tions entities, other international and regional organizations, and Member States, on
the implementation of S/RES 1325 (2000) in 2010 and beyond”. One month after
S/RES 1889, the UN passed S/RES 1960, again reiterating concerns and urging com-
pliance.
' See S/RES/1325, see supra note 17. As of 8 March 2011, only a handful of countries
(approximately twenty) have developed action plans for implementation of
S/RES/1325. Most notably, the United States and many European States have not ful-
ly developed such plans. See also U.N. Women Website, http://www.un-instraw.org,
last accessed on 9 May 2011.
See “Rapes are reported in Eastern Congo”, The New York Times, 25 February 2011,
available at www.nytimes.com/2011/02/26/world/africa/26congo.html, last accessed
on 9 May 2011 (noting that rapes continued in Eastern Congo despite trials and con-
victions for gang rapes of 30 July 2010).
Rome Statute, see supra note 19; International Criminal Court Rules of Evidence and
Procedure, 9 September 2002, Official Records ICC-ASP/1/3 (“ICC RPE”); see also
Fatou Bensouda, “Gender and Sexual Violence under the Rome Statute ”, in Emman-
uel Decaux et al. (eds.), From Human Rights to International Criminal Law: Studies
in Honour of an African Jurist, the Late Judge Laity Kama, Martinus Nijhoff Publish-
ers, Leiden, 2007, pp. 409—411 (remarking that for the first time, gender crimes have
been classified as both crime against humanity and war crimes; the gravity of sexual
violence in both international and internal armed conflicts has been acknowledged;
and that the Rome Statute recognizes a spectrum of gender crimes in addition to rape).

32

33
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guards found in the ICTR and ICTY Statutes and RPE, but also include
additional articles and rules that identify and clarify several sexual offens-
es, and provides for procedural safeguards for the admissibility of evi-
dence and the protection of victims and witnesses.**

34

Furthermore, F. Bensouda observes that the Rome Statute is the first international

treaty establishing an international criminal court in which principles of female repre-
sentation and gender expertise have been explicitly incorporated. She also notes that
the Rome Statute is revolutionary because it codifies the mandate for the Court to
adopt specific investigative, procedural, and evidentiary mechanisms that are essential
to ensure gender justice. /bid.
See Rome Statute, Articles 7-8, see supra note 19; ICC RPE, see supra note 33.
These provisions define war crimes and crimes against humanity and include a sub-
paragraph listing a broad spectrum of gender specific crimes, namely: rape, sexual
slavery, enforced prostitution, forced pregnancy, enforced sterilization and any other
form of sexual violence also constituting a grave breach/serious violation of the Ge-
neva Conventions regarding war crimes (Articles 8(2)(b)(xxii) and 8(2)(e)(vi)) or oth-
er forms of sexual violence of comparable gravity regarding crimes against humanity
(Article 7(1)(g)). Moreover, two other gender-specific crimes have been listed under
crimes against humanity: the crimes of gender persecution (Article 7(1)(h) and the
crime of “enslavement”(Article 7(2)(c)). Article 6(b) defines the crime of genocide to
include causing serious bodily or mental harm to members of the group and the Ele-
ments of Crimes explicitly stipulate that this may include rape and sexual violence.
Part 4 of the Statute foresees the creation of a Victim and Witness Unit (‘VWU?)
within the Registry to provide protective measures and security arrangements, coun-
seling and other appropriate assistance for witnesses and victims including staff with
expertise in trauma related to crimes of sexual violence (Article 43(6), Article 68, and
Rules 16- 19 of the RPE). Article 68 requires the Court to take appropriate measures
to protect the safety, physical and psychological well-being, dignity, and privacy of
victims and witnesses particularly where the crimes involve sexual or gender crimes.
The same provision specifies the rights of victims to participate. The safeguards and
protections in Article 68 are echoed in other provisions and in the ICC RPE: Article
54(1)(b) (mandating that the Prosecutor investigate crimes of sexual and gender vio-
lence); Article 64 (requiring the Trial Chamber to ensure that the trial is conducted
with due regard for the protection of victims and witnesses); Rule 63(4)(b) (dispens-
ing with any corroboration requirement); Rule 70 and 71 (prohibiting evidence of pri-
or or subsequent sexual conduct of a victim or witness); Rule 71 (limiting defense of
consent); Rule 112(4) (questioning via audio or video-recorded devices to reduce any
subsequent trauma). Articles 36(8)(b) and 44(2) provide for the necessity of including
staff with legal expertise on violence against women or children. The Prosecutor is
explicitly required to appoint advisers with legal expertise on these issues (Article
42(9)). To this effect, the Gender and Children’s Unit (‘GCU’) was created to provide
advice and assistance on sexual and gender-based crimes-related issues. See Bensou-
da, 2007, pp. 413—14, see supra note 33 (describing the GCU’s mandate).
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3.3. The Prosecutorial Framework

3.3.1. The Hybrid Nature of International Criminal Tribunals and
the ICC

International criminal tribunals are a hybrid construct that borrows from
both civil and common law legal systems,* building on the structural and
procedural legacy of the IMT at Nuremburg. The Allied Powers estab-
lished the IMT using a civil law model for admissibility of evidence that
incorporated certain aspects of common law, such as the presentation of
evidence and courtroom procedure, as a means of compromise and to
expedite cases that were primarily “paper cases”.’® The drafters of the
Rome Statute also adopted aspects of both systems, as evidenced in the
core legal texts of the ICC."’

Preparing and prosecuting cases before international courts argua-
bly differs from domestic state practice,”® particularly at the ICC,** and
prosecutors from both common and civil law systems must often adapt
their methods to meet the realities of the hybrid structure and procedures
of international tribunals.

> But see Geert-Jan Knoops, Theory and Practice of International and International-

ized Criminal Proceedings, Kluwer Law International, The Hague, 2005, p. 8 (posit-
ing that the ICTR and ICTY adopted the “best” elements of common and civil law
systems, whereas the ICC is a true hybrid court).

See Richard May and Marieke Wierda, “Trends in International Criminal Evidence:
Nuremburg, Tokyo, The Hague and Arusha”, in Columbia Journal of Transnational
Law, 1999, vol. 37, no. 3, pp. 725, 729-731, 748-753.

Rome Statute, see supra note 19; ICC RPE, see supra note 33; see also Knoops, 2005,
p. 8, see supra note 35 (indicating that the ICTY and ICTR are predominantly com-
mon law courts with civil law aspects, and concluding that the ICC departs from that
model in employing a predominantly civil law model).

But see Nina Bang-Jensen et al., “Tribunal Justice: The Challenges, The Record, and
the Prospects”, in American University International Law Review, 1998, vol. 13, no.
6, pp. 1541, 1549 (noting that the differences are inconsequential and complementary
at the investigative stage). This chapter addresses only prosecutorial challenges and
does not address specifically the issues at the investigative stage.

The Rome Statute and ICC RPE establish a Court with predominantly civil law fea-
tures, whereas it could be argued that the ICTY and ICTR incorporated many more
common law features. See, e.g., Robert Cryer et al., An Introduction to International
Criminal Law and Procedure, Cambridge University Press, Cambridge, 2010 (2nd
ed.), pp. 467-68 (discussing the civil and criminal law characteristics of the different
tribunals as they relate to issues of guilt and plea bargaining).

36

37

38
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A significant feature of the ICC is its organizational structure that
empowers the Pre-Trial Chambers to assert a significant degree of control
over investigations, disclosure, and pre-trial matters. At the trial stage, the
ICTY and ICTR adopt a common law approach to the presentation of
evidence, in which the prosecutor presents and questions prosecution wit-
nesses, cross-examines defense witnesses, and prepares a rebuttal case. It
is unclear whether the ICC will lean towards the civil law model at the
trial stage, with the trial court exercising control over the proceedings and
presentation of evidence, or the ICTY/ICTR common law model where
the prosecutor and defense attorneys present their respective cases and the
court’s day-to-day role is reduced.

Another significant feature of these international courts is the free
admissibility of evidence,* a practice grounded in civil law, coupled with

%" See Rome Statute, Article 69(4), see supra note 19. The Court may rule on the rele-

vance or admissibility of any evidence, taking into account, inter alia, the probative
value of the evidence and any prejudice that such evidence may cause to a fair trial or
to a fair evaluation of the testimony of a witness, in accordance with the Rules of Pro-
cedure and Evidence. Although Article 69(4) of the Rome Statute is framed in a per-
missive formulation (“may”), it establishes the principles for the admission of evi-
dence before the Court. The threefold test — relevance, probative value and prejudicial
effect — reflects an attempt to merge different legal traditions, setting out the signifi-
cance of “relevance”, which is the fundamental criterion of continental legal systems
without elaborate rules of evidence, and “admissibility”, which is the starting point
from the common law perspective. Trial Chamber I in the Lubanga Dyilo case notes
that it “must ensure that the evidence is prima facie relevant to the trial, in that it re-
lates to the matters that are properly to be considered by the Chamber in its investiga-
tion of the charges against the accused and its consideration of the views and concerns
of participating victims. Second, the Chamber must assess whether the evidence has,
on a prima facie basis, probative value. In this regard there are innumerable factors
which may be relevant to this evaluation [...]. Third, the Chamber must, where rele-
vant, weigh the probative value of the evidence against its prejudicial effect. Whilst it
is trite to observe that all evidence that tends to incriminate the accused is also "preju-
dicial" to him, the Chamber must be careful to ensure that it is not unfair to admit the
disputed material [...]”. ICC, Prosecutor v. Lubanga Dyilo, Decision on the Admissi-
bility of Four Documents, 13 June 2008, ICC-01/04-01/06-1399, paras. 27-31. Evi-
dence is deemed relevant if it has “probative value”. See ICC, Prosecutor v. Bemba,
Decision Pursuant to Rule 61(7)(a) and (b) of the Rome Statute on the Charges of the
Prosecutor Against Jean-Pierre Bemba Gombo, 15 June 2009, ICC-01/05-01/08-424,
para. 46 (“Bemba Confirmation Decision”). The Chamber in the Katanga case notes
that it must look at the intrinsic coherence of any item of evidence and declare inad-
missible those items of evidence of which probative value is deemed prima facie ab-
sent after such an analysis. Any other assessment of the probative value will be made
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the common law practice of formally admitting evidence into the record
for consideration by the trial chamber, and later, by the appeals chamber.
In the civil system, the case file, or dossier, is developed by a judicial
investigator under the direction of an investigative judge. Generally, this
case file is considered in its entirety by the trial and lay judges*' and, un-
like the common law system, a party is neither bound to formally enter
documents into “evidence” nor observe detailed rules of evidence.** In-
deed, in early cases at the ICTR, civil law based judges, defense attorneys
and prosecutors were unfamiliar with the practice of common law prose-
cutors to include documents in the record of trial by moving to admit
them into evidence.”> As the common and civil law systems harmonized
over time, these difficulties were resolved by adopting the common law
procedural approach.

The free admissibility of evidence creates additional challenges
when there are few rules of evidence and the application of these rules for
admissibility is unclear.** Admissibility of evidence is strictly controlled

in light of the whole body of evidence. ICC, Prosecutor v. Katanga et al., Decision on
the Confirmation of Charges, 30 September 2008, ICC-01/05-01/07-716, para. 77
(“Katanga Confirmation Decision”). Finally, Rule 64 of the ICC RPE makes it clear
that issues about relevance or admissibility should be raised when evidence is submit-
ted and that a Chamber must give reasons for any rulings on evidentiary matters. ICC
RPE, Rule 64, see supra note 33.
“" See Kenneth Williams, “Do We Really Need the Federal Rules of Evidence?”, in
North Dakota Law Review, 1998, vol. 74, no. 1, pp. 1, 13—14 (explaining that under
the civil law system there is a preliminary stage where the hearing judge is assigned,
then the hearing judge creates a summary record of the information and evidence
which is then transmitted to the decision-making judge).
See James P. Carey, “Reflection on Criminal Justice Reforms in Chile”, in Loyola
University Chicago International Law Review, 2004-05, vol. 2, no. 2, pp. 271, 273
(remarking that “[t]raditionally, civil law systems are not bound by a plethora of evi-
dence rules”).
See ICTR, Prosecutor v. Semanza, Minutes of Proceedings, Trial Day 25, 29 March
2001, ICTR-97-20-T, p. 1 (proposing to tender deposition into evidence at time pre-
sented to Chamber); See also ICTR, Prosecutor v. Semanza, Minutes of Proceedings,
Trial Day 27, 23 April 2001, ICTR-97-20-T, p. 1 (noting that the Chamber would
consider the deposition as it would “any other testimony at the appropriate time” and
failing to admit the deposition into evidence).
This led and will continue to lead the Court to develop a rich body of case law in its
determinations of whether or not evidence should be admissible within the framework
of Article 69(4) of the Rome Statute and Rule 64 of the ICC RPE. In the Katanga
Confirmation Decision, the Pre-Trial Chamber acknowledged that although the RPE

42
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in the common law system due, in part, to the perceived risk of lay jurors
being unable to sort through evidence and assign weight in the fact-
finding process. Thus, only certain evidence is admitted, as determined by
a judge who interprets and applies extensive and detailed rules for admis-
sibility of evidence.*” The international courts’ permissive rules of evi-
dence provide that the court “shall apply rules of evidence which will best
favour a fair determination of the matter before it and consonant with the
spirit of the Statute and the general principles of the law”.*® The respec-
tive RPEs of the tribunals have fleshed this out a bit, and provide for ad-
missibility of evidence that is probative and relevant,*” and the exclusion

45

46

47

did not impose a requirement of corroboration pursuant to Rule 63(4), “The Chamber
may, pursuant to Article 69(4) of the Statute, determine that the evidence will have a
lower probative value if the Defence does not know the witness’s identity and only a
summary of the statement, and not the entire statement, may be challenged or as-
sessed.” Katanga Confirmation Decision, para. 159, see supra note 40. The Pre-Trial
Chamber in the Bemba case considered that “more than one piece of indirect evidence
having low probative value is required to prove an allegation made” despite the terms
of Rule 63(4). Bemba, Confirmation Decision, para. 46, see supra note 40.

See, e.g., United States, Federal Rules of Evidence, 2010, available at http:/www.
law.cornell.edu/rules/fre/, last accessed on 9 May 2011 (“U.S. Federal Rules of Evi-
dence”).

ICTY Rules of Procedure and Evidence, as amended, Rule 89(b), 8 December 2010,
U.N. Doc. IT/32/Rev.45, available at http://www.icty.org/x/file/Legal%20Library/
Rules_procedure_evidence/ITO32Rev45 en.pdf, last accessed on 9 May 2011 (“ICTY
RPE”); ICTR Rules of Procedure and Evidence, as amended, Rule, 1 October 2009,
U.N. Doc ITR/3/Rev. 19, available at http://69.94.11.53/ENGLISH/rules/080314/080
314.pdf, last accessed on 9 May 2011 (“ICTR RPE”); Special Court for Sierra Leone
Rules of Procedure and Evidence, as amended, Rule 89(b), 28 May 2010, available at
www |.umn.edu/humanrts/instree/SCSL/Rules-of-proced-SCSL.pdf (“SCSL RPE”).
ICTR RPE, Rule 89(c), see supra note 46. (“A Chamber may admit any evidence
which it deems to have a probative value”); Rome Statute, Articles 64, 69(4), see su-
pra note 19; ICC RPE, Rule 63(2), 64, see supra note 33 (“A Chamber shall have the
authority [...] to assess freely all evidence submitted in order to determine its rele-
vance or admissibility in accordance with article 69.”); see ICTR, Prosecutor v.
Musema, Judgement (Trial), 27 January 2000, ICTR-96-13-T, para. 56 (“Musema
Trial Judgement”); ICTR, Prosecutor v. Rutaganda, Judgement (Appeal), 26 May
2003, ICTR-96-3-A, para. 216 (“Rutaganda Appeal Judgement”); ICTR, Prosecutor
v. Bagosora, Decision on Admission of Tab 19 of Binder Produced in Connection
with the Appearance of Witness Maxwell and Nkole, 13 September 2004, ICTR-96-7,
para. 8; ICTY, Prosecutor v. Brdanin and Talic, Order on the Standards Governing
the Admission of Evidence, 15 February 2002, 1T-99-36, para. 18; ICTY, Prosecutor
v. Delalié, Appeals Chamber Decision on Application of Defendant Zejnil Delali¢ for
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of evidence if “its probative value is substantially outweighed by the need
to ensure a fair trial”.**

The international courts’ free admissibility of evidence may have
contributed to the infamous Chamber “tittering” in the Kajelijeli case be-
fore the ICTR.* In that case, the Chamber permitted the defense attorney
to question the rape victim about when she had last bathed prior to the
sexual assault and, when the defense attorney proceeded on with addition-
al questions in the same vein over the objection of the prosecutor, the
Chamber judges started laughing.>® The record failed to disclose how this
line of questioning was probative or relevant to the issue of either the
victim’s credibility or the substance of her testimony that she had been
raped.

Amendments to the RPE of the ICTY and the ICTR, and the current
Rome Statute and ICC RPE, suggest a retreat from ungoverned admissi-
bility of evidence by providing additional rules of evidence addressing, in

Leave to Appeal Against the Decision of the Trial Chamber of January 19, 1998 for

the Admissibility of Evidence, 4 March 1998, IT-96-21, para. 18.
* See ICTY RPE, Rule 89(d), see supra note 46; ICTR RPE, Rule 89(d), see supra note
46; but see SCSL RPE, Rule 89, see supra note 46 (permitting admissibility of any
evidence without the limitations of a rule comparable to Rule 89(D) found in the
RPEs of the ICTY and the ICTR, but providing for applicability of the Sierra Leone
Criminal Law). See also Rome Statute, Articles 64, 69(4), see supra note 19; ICC
RPE, Rules 63(2), 64, see supra note 33. The fairness of a trial may encompass con-
siderations that are broader than the rights of the accused and other participants, and
may require a balancing process of the factors mentioned in article 64(2), or alterna-
tively in the concept of “fair evaluation of the testimony of a witness,” mentioned in
Article 69(4). In that regard, it was held in the Katanga Confirmation Decision that
‘the Chamber may, pursuant to Article 69(4) of the Statute, determine that the evi-
dence will have a lower probative value if the Defence does not know the witness’
identity and only a summary of the statement, and not the entire statement, may be
challenged or assessed.” Katanga Confirmation Decision, para. 159, see supra note
40.
See ICTR, Prosecutor v. Kajelijeli, Judgement and Sentence (Trial), 1 December
2003, ICTR 98-44A-T (“Kajelijeli Trial Judgement”).
See Binaifer Nowrojee, “““Your Justice is Too Slow” Will the ICTR Fail Rwanda’s
Rape Victims?”, United Nations Research Institute for Social Development, 2005,
Occasional Paper 10, available at http://www.unrisd.org/80256B3C005BCCF9/(http
AuxPages)/S6FE32D5COF6DCE9C125710F0045D89F/$file/OP10%20Web.pdf, last
accessed on 9 May 2011, pp. 23-24 (recounting the laughter by trial judges during the
cross-examination of a rape victim in the Butare case).
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part, live testimony,’' pre-recorded testimony,’

2 and agreements as to

evidence.”® Nonetheless, the civil law tradition underpinnings of the ICC
give weight to the view that rules for admissibility of evidence will be
interpreted and applied permissively.**

In terms of cases involving sexual offenses, liberal rules for admis-

sibility of evidence coupled with sufficient victim protections both on and
off the stand” arguably better serve a search for truth than rigid and for-
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ICTR RPE, Rule 92 bis, see supra note 46 (providing for admissibility of written
statements in lieu of oral testimony if certain conditions are met); ICC RPE, Rule
69(2), see supra note 33 (requiring in court testimony of a live witness unless the
conditions of Article 68 or the RPE are met).

ICTR RPE, Rule 92 bis, see supra note 46; ICC RPE, Rule 68(a), see supra note 33
(allowing admissibility of a pre-recorded testimony if both the prosecutor and defense
attorney had the opportunity to examine the witness during the recording).

ICC RPE, Rule 69, see supra note 33 (authorizing chamber to require full presenta-
tion of facts in the interests of justice or the victims where facts are nonetheless
agreed upon by both the Prosecutor and Defence).

Rome Statute, Article 69(2), see supra note 19 (allowing the “introduction of docu-
ments or written transcripts”). This gives an indication as to the admissibility of such
materials, which departs from the approach adopted by common law tribunals. See
Donald Piragoff, “Article 69”, in Otto Triffterer, Commentary on the Rome Statute of
the International Criminal Court: Observer’s Notes, Article by Article, Hart Publish-
ing, 2008 (2d ed.), pp. 1301-1336, 1317.

The Pre-Trial Chamber in the Katanga case admitted in evidence a transcript of an
interview with a deceased witness, for the purposes of the confirmation hearing. ICC,
Prosecutor v. Katanga, Décision relative a ’admissibilité, aux fins de I’audience de
confirmation des charges, des transcriptions de I’entretien avec le témoin 12, au-
jourd’hui décédé, 18 April 2007, ICC-01/05-01/07-716; see also Katanga Confirma-
tion Decision, para. 109, see supra note 40. The ICC Trial Chamber in the Lubanga
case responded to the Prosecutor’s application for filing or producing documents that
“the sole issue in this regard of consequence is whether or not the particular piece of
evidence surmounts the applicable admissibility and relevance threshold. Once this is-
sue is resolved, as a general proposition, the exact manner of introduction is unlikely
to involve a dispute of substance, and it should be dealt with by reference to the cir-
cumstances of the situation”. ICC, Prosecutor v. Lubanga, Decision on the status be-
fore the Trial Chamber of the evidence heard by the Pre-Trial Chamber and the deci-
sions of the Pre-Trial Chamber in trial proceedings, and the manner in which evidence
shall be submitted, 13 December 2007, ICC-01/04-01/06-160, para. 7 (“Lubanga Evi-
dence Decision”).

See generally, Rome Statute, Articles 43, 54.1(b), 57(3)(c), 64(6)(e), 68, 93(1)(j), see
supra note 19; ICC RPE, Rules 16-19, 70, 8688, see supra note 33. Article 68(1) of
the Rome Statute provides that the Court shall take appropriate measures to protect
the safety, physical and psychological well-being, dignity and privacy of victims and
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malized rules of evidence. This is particularly true given that there are
often no witnesses to the actual sexual assault or violence, and proof of
these acts may be based on hearsay or other evidence that would be inad-
missible under common law rules of evidence.

A further significant feature of international criminal tribunals is

open and full disclosure, including the requirement that the prosecutor
provide the defense all witness statements and, upon the defense’s re-
quest, all evidence that the prosecutor intends to use as evidence.’® This

56

witnesses. Article 68(2) creates an exception to the right of the accused under article
67 to a public hearing. Article 68(5) provides the Prosecutor with the option to rest his
case on summary evidence at the confirmation stage to protect the security of a wit-
ness or his family. Restrictions to disclosure of evidence for the protection of victims
and witnesses are also dealt with in Rule 81. Article 54(3)(f) provides further that the
Prosecutor shall take necessary measures, or request that necessary measures be tak-
en, in order to ensure the protection of any person. Article 54(1)(b) binds the Prosecu-
tor to respect, during the investigation, the interests, personal circumstances, and any
special needs of victims and witnesses. Article 43 requires the Registrar to set up a
Victims and Witnesses Unit within the Registry to provide protective measures and
security arrangements, counseling and other appropriate assistance for witnesses, vic-
tims who appear before the Court, and others who are at risk on account of testimony
given by witnesses. Rules 16-19 of the ICC RPE cover the responsibilities of the
Registrar and the VWU. Specific provision is made for the support, comfort, and pro-
tection of victims, their security and rights in Rule 17. Rules 87 and 88 provide that
the Chamber may grant protective and special measures, which usually cover
measures to facilitate the testimony of a vulnerable victim or witness. Rule 70 set out
principles of evidence by which the court shall be guided in case of sexual violence.
Rule 86 recalls to the Chamber the necessity of taking into consideration the needs of
all victims and witnesses when making any direction or order. Articles 57(3)(c) and
64(6)(e) of the Statute provide the Court with a general legal basis for ensuring the
protection of witnesses and victims. Article 93(1)(j) of the Statute specifically pro-
vides for the cooperation of State Parties to permit effective witness protection, while
Rule 16(4) of the Rules stipulates that agreements on relocation of victims and wit-
nesses may be negotiated with States by the Registrar on behalf of the Court.

See ICC RPE, Rule 7684, see supra note 33. The ICC RPE establishes a thorough
regime of disclosure, applicable with important distinctions to both the Prosecutor and
the defence (Rules 76—84). Pursuant to Rule 76 the Prosecutor shall provide the de-
fence with the names of the witnesses it intends to call at trial together with copies of
their statements, subject to possible applicable protective measures. Rule 79 estab-
lishes a corresponding obligation for the defence, but which applied only to witnesses
expected to support specific defences. Rule 77 and 78 require both sides to allow the
other to inspect any material in their possession or control which they intend to use as
evidence, while the Prosecutor is also required to disclose any such items that may as-
sist the defence. Rule 84 empowers the Trial Chamber to make necessary orders for
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disclosure necessitates a vigilant prosecutor who employs all appropriate
provisions for victim/witness protection to ensure that information poten-
tially harmful to a sexual assault victim is released in the proper form to a
defendant at the appropriate time.”’

Lastly, the role and rights afforded to victims at the ICC is dramati-
cally increased compared to the ICTY and ICTR, as well as most common
law systems.”® The ICC stands alone among international forums in
providing victims a near “open door” to the court. This approach is con-
sistent with several civil law models where the criminal case also serves
as the first civil case and attorneys present at the trial pursue the repara-
tion interests of the victim.”

3.3.2. The Role and Function of the Prosecutor

The role of the prosecutor in international courts differs from the roles of
prosecutors in domestic jurisdictions due to three main factors: the hybrid
nature of international tribunals, the novelty of international criminal law,
and the complexity of cases. These factors tend to impact a prosecutors’
role to a greater degree in cases in which sexual crimes are charged.

The hybrid nature of international tribunals requires prosecutors to
set aside their domestic jurisdiction practices and to understand their role
within the legal regime of the relevant court. As is the case in all domestic
systems, a prosecutor must be considered first-and-foremost an officer of
the court in the court’s search for truth and justice.®® Although the concept

the disclosure of documents or information not previously disclosed and for the pro-
duction of additional evidence.

See supra note 56 (outlining victim protections provided by the Rome Statute and
ICC RPE).

See ICC RPE, Rules 85-99, see supra note 33 (providing the definition of victims,
victim protections, the role of victims in proceedings, and reparations for victims).

See generally, Liesbeth Zegveld, “Victims’ Reparations Claims and International
Criminal Courts: Incompatible Values?”, in Journal of International Criminal Justice,
2010, vol. 8, no. 1, p. 79.

See, e.g., Supreme Court of the United States, Berger v. United States, 1935, 295 U.
S. pp. 78, 88 (“[A Prosecutor] is the representative not of an ordinary party to a con-
troversy, but of a sovereignty whose obligation to govern impartially is as compelling
as its obligation to govern at all, and whose interest, therefore, in a criminal prosecu-
tion is not that it shall win a case, but that justice shall be done. As such, he is in a pe-
culiar and very definite sense the servant of the law, the two-fold aim of which is that
guilt shall not escape or innocence suffer. He may prosecute with earnestness and
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of the prosecutor as an officer of the court is similar to both common and
civil law domestic systems, in practice differences arise out of the unique
procedures before international tribunals.

In international tribunals, the judges generally take a more active
role in managing the trial. Witnesses and evidence do not belong to any
party or participant in the proceeding, but rather, belong to the court itself.
Nonetheless, prosecutors are responsible for presenting the case, includ-
ing examining (direct and redirect examination) of sexual assault victims,
zealously guarding and protecting the rights of the such witnesses by ap-
propriate motions and objections, and, if necessary, rehabilitating the vic-
tim on redirect by thoughtful and considered questioning. Prosecutors
must remain flexible to the backgrounds and styles of judges from varying
legal traditions. This requires prosecutors to remain both open-minded
and creative in their pleadings before the court and the presentation of the
evidence of sexual offenses.

The novelty of international substantive and procedural criminal
law creates some uncertainty in prosecutorial decisions ranging from
charging a defendant to motions practice and to witness examination. Due
to this uncertainty, prosecutors must understand how his or her actions
can impact the substantive and procedural jurisprudence. A prosecutor
must pay particular attention to issues that may be beneficial to the instant
case but detrimental to cases in the future and assess the risks and benefits
of a particular course of action. It cannot be overstated that in internation-
al tribunals prosecutors cannot simply implement or impose their national
legal systems. International courts benefit from prosecutors who — while
applying the relevant statues and rules — interpret and complement inter-
national legal regimes by way of integrating their best practices and the
rationale behind specific national legal concepts, such as disclosure, in-
criminatory and exculpatory material, modes of liability, and theories of
intent. This approach assists international courts in advancing their juris-
prudence, as seen in the motions practice by international prosecutors and
legal advisors in a series that resulted in the current jurisprudence regard-
ing the element of consent for the charge of rapes.

vigor — indeed, he should do so. But, while he may strike hard blows, he is not at lib-
erty to strike foul ones. It is as much his duty to refrain from improper methods calcu-
lated to produce a wrongful conviction as it is to use every legitimate means to bring
about a just one.”).
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The complexity and length of cases in international criminal law al-
so impacts the role and functions of prosecutors. The disclosure of evi-
dence is one of the core functions of a prosecutor to ensure a fair trial to
the accused and to establish the truth. The large volume of documents and
other evidence subject to disclosure requires a high degree of attention to
ensure that all incriminatory evidence to be used at trial, all potentially
exonerating evidence, and all information material to the preparation of
the defense, is disclosed in an orderly fashion to the defense.

In cases involving sexual offenses, every international prosecutor —
whether civil or common law trained — faces the challenge of straddling
the fence between protecting a victim’s privacy and meeting the disclo-
sure requirements to ensure defendant’s fair trial rights. This balancing act
can require a great deal of advance planning and the preparation of mo-
tions to the court for victim protection in the form of redacted statements
or other protective measures. This balancing act is fraught with problems
as many an international prosecutor can attest — often a victim statement
that has been redacted sufficiently to protect the victim may be of little
use to a defendant in preparing his case and the timing of the disclosure of
an unredacted statement can be critical.

3.4. Sexual Violence Crimes: An Overview

3.4.1. From the ICTR to the ICC

Sexual violence crimes and their elements set forth in the respective stat-
utes of the ICTY, ICTR and ICC are not identical and can cause confu-
sion for a practitioner. The ICTR and the ICTY were established to ad-
dress context-specific situations and the jurisdictional basis and cogniza-
ble offenses listed in their respective statutes reflect this.®’ The ICTR stat-

1 See Statute of the International Tribunal for Rwanda, 2007, available at http://

untreaty.un.org/cod/avl/pdf/ha/ictr EF.pdf, last accessed on 20 March 2011, Article 4
(“ICTR Statute”) (“The International Tribunal for Rwanda shall have the power to
prosecute persons committing or ordering to be committed serious violations of Arti-
cle 3 common to the Geneva Conventions of 12 August 1949 for the Protection of
War Victims, and of Additional Protocol II thereto of 8 June 1977.”). See also Statute
of the International Criminal Tribunal for the Former Yugoslavia, 25 May 1993,
available at www.icty.org/x/file/Legal%20Library/Statute/statute sept08_en.pdf, Ar-
ticle 5 (“ICTY Statute”) (“The International Tribunal shall have the power to prose-
cute persons responsible for the following crimes when committed in armed conflict,
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ute also reflects shifts in customary law not included in the ICTY statute,
most notably the absence of the requirement of an armed conflict as an
element of crimes against humanity.®® The ICC adopted the element of
“widespread or systematic” set forth in the ICTY and ICTR statutes;*
current jurisprudence establishes that the requirement is applied in the
disjunctive.®* Further, the ICC as a permanent standing court includes an
expansive, although arguably not exhaustive, list of offenses, some of
which are grounded in customary international law and others of which
are grounded in treaty law.®> The jurisprudence of other tribunals demon-
strates that the lack of enumeration of a specific offense will not bar an
otherwise successful prosecution of sexual offenses under other enumer-
ated criminal offenses.®® Thus, a practitioner should not be hesitant, but

whether international or internal in character and directed against any civilian popula-
tion [...]").
Compare ICTY Statute, Article 5, see supra note 61(requiring that crimes against
humanity be committed in armed conflict) with ICTR Statute, Article 3, see supra
note 61 (providing that the ICTR “shall have the power to prosecute persons respon-
sible for the following crimes when committed as part of a widespread or systematic
attack against any civilian population” and deleting the requirement of an armed con-
flict).
ICTR Statute, Article 3, see supra note 61 (allowing prosecution for crimes against
humanity when “committed as part of a widespread or systematic attack against any
civilian population”).
In the Bemba Confirmation Decision, para. 82, see supra note 40 the Chamber noted
that:

the terms “widespread” and “systematic” appearing in the chapeau of Article 7

of the Statute are presented in the alternative. The Chamber noted that it need

not consider whether the attack was systematic if it finds the attack to be wide-

spread. Therefore, the Chamber confined itself to examining only the require-

ment that the attack be “widespread.”
Many argue that the ICC overstepped itself in several areas and for this reason the
phrase “grounded in customary international law and others in treaty law” is em-
ployed to characterize the list of offenses. See David L. Nersessian, “Comparative
Approaches to Punishing Hate: The Intersection of Genocide and Crimes Against
Humanity”, in Stanford Journal of International Law, 2007, vol. 43, no. 2, pp. 221,
241 (noting that although the ICC expanded the categories of crimes to include
“grounds that are universally recognized as impermissible under customary interna-
tional law”, the ICC has created additional elements that render it narrower than cus-
tomary international law); ICTY, Prosecutor v. Kupreskic, Judgement (Trial), 14 Jan-
uary 2000, IT-95-6-T, p. 581 (refusing to adopt the ICC approach within the ICTY
because “article 7(1)(h) is no consonant with customary international law”).
See infira notes 131, 132 (citing to examples of ICTR and ICTY jurisprudence charg-
ing sexual violence offenses not enumerated under the respective Statute).
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should move forward deliberately and methodically, to capture the char-
acter of an otherwise non-enumerated offense when warranted.®’

3.4.2. Genocide, Crimes Against Humanity, and War Crimes

The crimes within the jurisdiction of the ICC are limited to genocide,
crimes against humanity, war crimes, and aggression.®® Genocide is de-
fined in a manner comparable to that of the ICTR and ICTY and does not
specifically list sexual violence as a genocidal act.®” Rape, sexual slavery,
enforced prostitution, forced pregnancy, enforced sterilization, or any
other form of sexual violence of comparable gravity are enumerated and
defined as crimes against humanity.”® Rape, sexual slavery, forced prosti-
tution and any other form of sexual violence are listed and defined as se-
rious violations of Common Article 3 of the four Geneva Conventions.”"
Sexual violence is listed and defined as a war crime in conflicts character-
ized as either international or non-international.”

7 See, e. g., SCSL, Prosecutor v. Brima and 2 others, Judgement, 10 June 2007, SCSL-
04-16-T (“AFRC Trial Judgement”); SCSL, Prosecutor v. Brima and 2 others,
Judgement, 22 February 2008, SCSL-04-16-A (“AFRC Appeal Judgement”); SCSL,
Prosecutor v. Sesay and 2 others, Judgement, 2 March 2009, SCSL-04-15-T (“RUF
Trial Judgement”).

See Rome Statute, Article 5(1)(d), see supra note 19 (identifying the crime of aggres-
sion as a chargeable offense). Although the crime of aggression is within the jurisdic-
tion of the ICC, states parties have yet to agree on a definition and elements); see also
Mauro Politi and Giuseppe Nesi, The International Criminal Court and the Crime of
Aggression, Ashgate, 2004 (examining the history of the crime of aggression and the
related definitional and jurisdictional questions).

However, the Rome Statute defines the crime of genocide to include causing serious
bodily or mental harm to members of the group, and the Elements of Crimes make an
explicit reference to rape and sexual violence. See ICC, Elements of Crimes, 9 Sep-
tember 2002, ICC-ASP/1/3(part 1I-B), Article 6(b) n. 3 (“Elements of Crimes”); see
also Convention on the Prevention and Punishment of the Crime of Genocide 1948, 9
December 1948, available at www.preventgenocide.org/law/convention/text.htm, last
accessed on 10 May 2011.

Rome Statute, Article 7(1)(g), see supra note 19.

See Rome Statute, Articles 8(2)(b)(xxi) and 8(2)(e)(vi), see supra note 19; see also
Knut Dérmann, “War Crimes under the Rome Statute of the International Criminal
Court, with a Special Focus on the Negotiations Elements of Crimes”, in A. von Bog-
dandy and R. Wolfrum (eds.), Max Planck Yearbook of United Nations Law, Volume
7, 2003, Koninklijke Brill N.V., the Netherlands, pp. 341407 (explaining the devel-
opment of legal elements of crimes under the Rome Statute).

Rome Statute, Article 8, see supra note 19.
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The elements of each offense include the specific predicate act and
the contextual requirements. A charge of rape as genocide thus requires
proof of not only the predicate act of rape, meaning an act that caused
serious bodily or mental harm, or other applicable predicate crimes under
genocide,” but also the contextual elements that render an isolated act of
rape for personal reasons an act of genocide;”* the rape must be commit-
ted against a person belonging to “a particular national, ethnical, racial or
religious group”, with an “intent to destroy, in whole or in part, that na-

tional, ethnical, racial or religious group”.”

In addition, the prosecutor must establish the contextual element
that the conduct took place “in the context of a manifest pattern of similar
conduct directed against that group or was conduct that could itself effect
such destruction”.”® Unlike crimes against humanity in which numerous
predicate acts may make up the “attack”,”’ the predicate act in genocide
must stand alone and meet the requirement of a manifest pattern of similar
conduct, thus setting a high bar for establishing rape or other sexual of-
fenses as genocide.

Likewise, in crimes against humanity, the rape, or other criminal
predicate gender based acts, and contextual elements must be established.
The contextual elements require that the “the conduct was committed as
part of a widespread or systematic attack directed against a civilian popu-
lation””® and that the perpetrator knew that the conduct was part of or
intended the conduct to be part of a widespread or systematic attack di-
rected against a civilian population.”” The predicate act, such as rape and
other sexual violence need not be widespread or systematic, but must be a
part of a widespread or systematic attack.®

 Rome Statute, Article 6, see supra note 19.

These elements are also referenced as “chapeau” elements.

Rome Statute, Article 6, see supra note 19.

Elements of Crimes, Article 6, see supra note 69.

7 See ICTR, Prosecutor v. Gacumbitsi, Judgement (Appeal), 7 July 2006, ICTR 2001-
64-A, para. 102 (“Gacumbitsi Appeal Judgement”) (“At the outset, it bears noting that
it is not rape per se that must be shown to be widespread or systematic, but rather the
attack itself (of which the rapes formed part)”).

Rome Statute, Article 7, see supra note 19.

” Ibid.

% See Gacumbitsi Appeal Judgement, see supra note 77.
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War crimes under the ICC are listed in differing categories in Arti-
cles 8(2)(a) through (e), based on the characterization of the conflict, as
either international or non-international, and the corresponding Geneva
Conventions, including the Protocols.®' For any war crime charged, the
prosecutor must establish the chapeau requirement of an armed conflict
and, if the offenses charged are specific to either an international or non-
international conflict, the prosecutor must establish the characterization of
the conflict. One category of war crimes, offenses under Article 8(2)(b),
does not require that the prosecutor provide evidence of the characteriza-
tion of the armed conflict. Lastly, the contextual element for a war crime
is that “the conduct took place in the context of and was associated with
an international armed conflict”® and “the perpetrator was aware of fac-

tual circumstances that established the existence of an armed conflict”.**

3.4.3. Modes of Responsibility

The modes of individual responsibility under the ICC include: commits
whether alone, jointly or through another; orders, solicits or induces; aids

81 See Rome Statute, Article 8(2), see supra note 19.

Elements of Crimes, Article 8(2)(b)(i), see supra note 69; see also ICTR Statute,
Article 4, see supra note 61. Under Article 4 and relevant jurisprudence, there must be
a direct connection between the actions of the accused and the armed conflict. Com-
pare ICTR, Prosecutor v. Kayishema and Ruzindana, Judgement, 21 May 1999,
ICTR-95-1-T (holding that the genocide and the armed conflict in Rwanda were dis-
tinct and acquitting the accused of war crimes because of a lack of nexus with the
armed conflict) (“Kayishema Trial Judgement”) with ICTR, Rutaganda Appeal
Judgement, paras. 569-580, 583, see supra note 47 (finding a direct link between the
defendant’s role as a member of the Interahamwe and the armed conflict itself in
adopting the legal test enunciated in the ICTY Appeal Judgement in the case of Pros-
ecutor v. Kunarac that “if it can be established [...] that the perpetrator acted in fur-
therance of or under the guise of the armed conflict [...] it would be sufficient to con-
clude that his acts were closely related to the armed conflict” and explaining that
““under the guise of the armed conflict” does not mean simply ‘at the same time as the
armed conflict’ and/or ‘in any circumstances created in part by the armed conflict’”
but requires consideration of all of the Kunarac factors , including “the fact that the
perpetrator is a combatant; the fact that the victim is a non-combatant; the fact that the
victim is a member of the opposing party; the fact that the act may be said to serve the
ultimate goal of a military campaign; and the fact that the crime is committed as part
of or in the context of the perpetrator’s official duties.”). ICTY, Prosecutor v. Kuna-
rac, Judgement (Appeal), 12 June 2002, ICTR 96-23-A, paras. 57-59 (“Kunarac Ap-
peal Judgement”).

Elements of Crimes, Article 8(2)(b)(i), see supra note 69.
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and abets; commits by common purpose; and attempts. In addition, one
mode of liability is applicable only to genocide: “directly and publicly
incites others to commit genocide”.** It bears note that “common pur-
pose” is not identical to joint criminal enterprise (‘JCE’), a theory of re-
sponsibility adopted by both the ICTR and ICTY.®

In addition to individual criminal responsibility, the ICC also sets
forth the responsibility of commanders and other superiors in a separate
article.®® The ICC distinguishes between military commanders and other
superiors, holding the military leader responsible for acts of subordinates
if the commander “knew, or should have known, that his forces were
committing or had committed criminal acts and fail[ed] to take specific
action”.®” A superior who is not a military commander will be held re-
sponsible only if he or she “knew, or consciously disregarded information
that clearly indicated that the subordinates were committing or about to
commit such crimes” and “the crimes concerned activities that were with-

in the effective responsibility and control of the superior”.*®

The ICC establishes a number of defenses, including mental dis-
ease, involuntary intoxication, self-defense and defense of others, duress,

# Rome Statute, Article 25(1)—(4), see supra note 19.

ICC Pre-Trial Chambers adopted literal and contextual approaches to interpret Article
25(3)(a) of the Statute to include leaders and organizers who do not physically perpe-
trate the criminal act, within the concept of commission. See ICC, Prosecutor v.
Lubanga, Decision on the Confirmation of Charges, 29 January 2007, ICC-01/04-
01/06-803, paras. 334335 (“Lubanga Confirmation Decision”); ICC, Prosecutor v.
Al Bashir, Decision on the Prosecution’s Application for a Warrant of Arrest against
Omar Hassan Ahmad Al Bashir, 4 March 2009, para. 210 (“Al Bashir Arrest War-
rant”). “Under this ‘control over the crime’ paradigm, an individual is deemed a co-
perpetrator if he or she has ‘joint control’ as a result of an ‘essential contribution’ to
its commission. See William A. Schabbas, The International Criminal Court, A
Commentary on the Rome Statute, Oxford University Press, 2010, p. 428. In the ICC
case law the concept of “co- perpetration” has been distinguished from the joint crim-
inal enterprise approach to liability endorsed by the ad hoc tribunals, considered as
subjective, in that ‘principals to a crime are not limited to those who physically carry
out the objective elements of the offence, but also include those who, in spite of being
removed from the scene of the crime, control or mastermind its commission, because
they decide whether and how the offence will be committed.” /bid. at para. 332; see
also Katanga Confirmation Decision, para. 485, see supra note 40.

Rome Statute, Article 28, see supra note 19.

7 Ibid.

% Rome Statute, Article 28(b)(i)(ii), see supra note 19.
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and mistake of fact.*” Additionally, the ICC provides for a defense based
on superior orders; however, this defense applies only to war crimes and
requires that the perpetrator was under a legal obligation to obey the order
and that she or he acted without knowledge that the order was illegal.”’

3.5. The Indictment: The Legal Roadmap

The indictment outlines the charges the prosecutor will pursue and the
facts that the prosecutor will establish to support the charged offenses. It
is the roadmap for the case and arguably the single most important docu-
ment in the prosecutor’s toolkit.”’ The indictment must contain all charges
the prosecutor intends to prosecute including the mode of responsibility,”
and set forth sufficient detail of the facts upon which the charges and
mode or responsibility are based.”

3.5.1. Legally and Factually Sufficient Indictments

The indictment is subject to initial review for judicial confirmation and
the prosecutor must establish a prima facie case on the basis of the in-

¥ Rome Statute, Articles 31 and 32, see supra note 19.

Rome Statute, Article 33, see supra note 19. The defense as worded provides no
defense for war committed pursuant to an unlawful order. See, e.g., United States,
Uniform Code of Military Justice, 10 USC 892, Art. 92 (criminalizing violation of a
lawful order) (emphasis added); See generally, United States, “Military Orders: To
Obey — or Not to Obey”, available at http://usmilitary.about.com/cs/militarylaw1/
a/obeyingorders_2.htm, last accessed on 10 May 2011.

See ICTR, Prosecutor v. Uwinkindi, Decision on Defense Application for Certifica-
tion to Appeal Decision on Preliminary Motion Alleging Defects in the Form of the
Amended Indictment, 28 March 2011, ICTR-01-75-PT, para. 7 (noting that the
“scope, content and clarity of an indictment are factors that can significantly affect the
fair and expeditious conduct of the proceedings or the outcome of the trial”).

The civil law system generally requires charging of all defendants for all offenses
allegedly committed for which they are believed responsible. However, the ICTR,
ICTY, and ICC recognize prosecutorial discretion in charging based on the recogni-
tion that it is not possible to adopt this civil law model as applied to international
crimes and defendants. See generally Hassan B. Jallow, “Prosecutorial Discretion and
International Criminal Justice”, in Journal of International Criminal Justice, 2005,
vol. 3, no. 1, p. 145.

See ICTR Statute, Article 47(c), see supra note 61 (“The indictment shall set forth the
name and particulars of the suspect, and a concise statement of the facts of the case
and of the crime with which the suspect is charged.”); see also ibid. at Article
20(4)(a).
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dictment and the supporting materials.”* Few indictments charging sexual
offenses at international tribunals or courts have faced difficulties at the
confirmation stage; however this is likely attributable to the low eviden-
tiary standard required for confirmation.”” Arguably, a failure at the con-
firmation stage may be preferable to a later determination by the trial
chamber that the charges as drafted do not conform to the available evi-
dengg, are characterized incorrectly, or are defective in some other man-
ner.

Among the significant challenges to the successful prosecution of
sexual offense cases before the ICTR and ICTY are indictments that do
not contain sexual offense charges or do not contain specific and suffi-
cient facts to support the sexual offenses as charged. If a confirmed in-
dictment fails to include sexual charges or facts, it will be difficult if not
impossible for the prosecutor to bring a perpetrator to justice for sexual
offenses depending on the stage of the proceedings — as the prosecution
draws closer to trial, leave to amend the confirmed indictment may be
limited or unavailable.”” As noted by the Appeals Chamber in the case of
Prosecutor v. Muvunyi,

* ICTR Statute, Article 17(4), see supra note 61 (“Upon a determination that a prima

facie case exists, the Prosecutor shall prepare an indictment containing a concise
statement of the facts and the crime or crimes with which the accused is charged un-
der the Statute. The indictment shall be transmitted to a judge of the Trial Chamber”).
Although the ICTR’s Statute and RPE do not require additional information, it is
practice that the indictment moves forward to review/confirmation proceedings with
the witness statements attached. See also Rome Statute, Article 61(5), see supra note
19 (requiring that the prosecutor at the indictment confirmation hearing support each
charge with sufficient evidence, including summaries and statements, to establish
“substantial grounds” that the person committed the crime); ICC, Regulations of the
Court Regulation, as amended, 18 December 2007, Court Regulation 52, Official
Document ICC-BD/01-02-07 (“ICC Regulations”) (clarifying the requirements of the
indictment).

1bid.; but see Katanga Confirmation Decision, paras. 576, 577, 578, see supra note 40
(confirming sexual slavery and rape as war crimes but declining to confirm crimes of
inhuman treatment and outrages upon personal dignity as war crimes); see also Bem-
ba Confirmation Decision, paras. 189-209, 289-300, 301-313, see supra note 40
(failing to confirm torture as a crime against humanity and war crimes).

% See, e.g., ICTR, Prosecutor v. Renzaho, Judgement (Appeal), 1 April 2011, ICTR-97-
31A, paras. 111-129 (reversing defendant’s convictions for rape because of failure to
sufficiently plead the factual basis for the mode of responsibility in the indictment or
to cure the deficient indictment).

See infra Section 3.5.2.
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[d]efects in an indictment may come to light during the pro-

ceedings because the evidence turns out differently than ex-

pected; this calls for the Trial Chamber to consider whether a

fair trial requires an amendment of the indictment, an ad-

journment of proceedings, or the exclusion of evidence out-

side the scope of the indictment. In reaching its judgment, a

Trial Chamber can only convict the accused of crimes that

are charged in the indictment.”®

Although the number of ICTR indictments challenged by defense
attorneys for failure to provide adequate information and details to pre-
pare a defense is high,” there is no indication that the charges of sexual
offenses lacked specificity to any greater degree than other charged of-
fenses. The difficulties in providing details such as date, time, and place
when indictments are drafted routinely many years after the events
charged appear to apply indiscriminately across the board to all charges.
However, if the indictment is not legally sufficient because of lack of
specific or sufficient facts, the court has exhibited a willingness to dismiss
sexual offense charges, or, in the alternative, render a verdict of not
guilty.'” In Prosecutor v. Semanza, four women testified to being raped
and, although finding that the rapes occurred, the ICTR Trial Chamber
found the defendant not guilty of rape as a crime against humanity, hold-
ing that the indictment was impermissibly vague as to date, place, and
time.'"!
In addition to impermissibly vague indictments, numerous sexual

offense cases before the ICTR resulted in withdrawal of charges, dismis-
sals, or acquittals because of unavailable or insufficient evidence to sup-

% ICTR, Prosecutor v. Muvunyi, Judgement (Appeal), 29 August 2008, ICTR-00-55A-
A, para. 18 (“Muvunyi Appeal Judgement”).

A review of ICTR cases prior to 2008 indicates that a motion analogous or similar to
a motion for additional facts, or a motion to dismiss for lack of specificity was filed in
the majority of cases. One might correctly assume that in cases in which a motion was
not filed and charges were dismissed at the end of the case for lack of evidence that
the defense attorney took a tactical decision not to file such a motion, thereby fore-
closing the prosecution from providing additional evidence to support the indictment.
' Rome Statute, Article 67(1)(a), (b), see supra note 19; ICTR Statute, Article 20(4)(a),
(b), see supra note 61; see also, e.g., ICTR, Prosecutor v. Semanza, Judgement and
Sentence (Trial), 15 May 2003, ICTR-97-20-T, paras. 51, 52, 54, 61, 251 (“Semanza
Trial Judgement”).

See Semanza Trial Judgement, paras. 51, 52, 54, 61, 251, see supra note 100.
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port the charges or the facts set forth in the indictments.'® In other cases,
the prosecution led evidence of sexual assaults that did not relate to the
charged offenses.'”

Arguably, many of the early ICTR and ICTY indictments were de-
ficient because the ICTR and ICTY investigative teams and their advisors
were neither focused on sexual crimes'® nor “married” to the prosecution
team assigned to the case,'® resulting in incomplete investigations, poorly
drafted indictments, and gaps and inconsistencies between the indictment
and available evidence. As ICTR prosecution and investigative staff

102 See, e.g., ICTR, Prosecutor v. Bizimungo, Decision on Defence Motions Pursuant to

Rule 98 bis, 31 October 2005, ICTR 99-50 (acquitting defendants on sexual-violence
allegations in mid-trial after prosecution led no evidence on these charges); ICTR,
Prosecutor v. Bikindi, Judgement (Trial), 2 December 2008, ICTR-01-72-T (“Bikindi
Trial Judgement”) (acquitting defendant on sexual related charges because no evi-
dence was led except as to one victim and no evidence linked this victim to the de-
fendant); ICTR, Prosecutor v. Ndindabahizi, Judgement (Trial), 15 July 2005, ICTR
01-71 (“Ndindabahizi Trial Judgement”) (withdrawing the charge of rape as a crime
against humanity for lack of evidence); Semanza Trial Judgement, see supra note 100
(dismissing certain rape charges based on lack of evidence presented and a defective
indictment); ICTR, Prosecutor v. Muhimana, Judgement and Sentence (Trial), 28
April 2005, ICTR-95-1B-T, para. 556 (“Muhimana Trial Judgement”) (finding that
the prosecution failed to plead a material fact of accurate dates of crime and finding
the defendant not responsible for specific rapes based on a defective indictment).

See Semanza Trial Judgement, paras. 250, 251, see supra note 100 (finding defendant
not guilty of rape charged on basis of only one hearsay witness supported by testimo-
ny of four rape victims who did not establish that they were raped during the specific
attacks set forth in the indictment).

See Kelly Dawn Askin, “Gender Crimes Jurisprudence in the ICTR: Positive Devel-
opments”, in Journal of International Criminal Justice, 2005, vol. 3, no. 4, pp. 1007,
1008 (noting that many indictments at the ICTR failed to include sexual violence
charges because there was “little genuine and rigorous investigation of the crime by
the Prosecutor’s office”); see also Beth van Schaack, “Obstacles on the Road to Gen-
der Justice: The International Criminal Tribunal for Rwanda as Object Lesson”, in
American University Journal of Gender, Social Policy and the Law, 2009, vol. 17, no.
2, pp- 361, 372—73 (noting that under the leadership of Prosecutor Carla Del Ponte the
ICTR did not focus on sexual crimes).

This is typical in the United Kingdom where solicitors handle the cases up to trial and
then hand over the file to a barrister for trial. In the early days of the tribunals, there
was a significant number of investigative staff from the United Kingdom and other
countries with similar bifurcated legal systems.
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gained experience, and the ICTR as an institution focused on these types
of offenses,'* these deficiencies were gradually addressed.

The role of the prosecutor at the investigative and indictment draft-
ing stage is critical to a legally sufficient indictment that adequately sets
forth a well drafted and supported sexual crimes charges, accurately cap-
tures a defendant’s alleged conduct, and effectively guides the prosecu-
tion and the court in their pursuit of justice. Prosecutors should be in-
volved from the very beginning of the opening of an investigation; it is
essential that investigators, prosecutors, and their advisors fully compre-
hend that every investigative activity has an impact directly or indirectly
on the prosecution of the accused throughout the entire judicial process,
including drafting the indictment, presenting evidence at trial, engaging in
motions practice, and setting the record for appeal.

3.5.2. Corrective Action after Confirmation

If evidence of uncharged sexual offenses or additional facts to support
charged sexual offenses come to light after the confirmation of the in-
dictment, the prudent course of action is to undertake a prosecutorial mo-
tion to amend the indictment.'” If evidence comes to light during the trial,

"% Prosecutor Hassan Bubacar Jallow assumed the role of Prosecutor following Carla del
Ponte in 2003 and focused on gender crimes to include sexual offenses, moving to
amend indictments to add charges of sexual offenses in several cases. See Emma
Founds, “Dateline: Tanzania, Prosecution of Rwanda Gender Crimes at the ICTR”,
Jurist Legal News and Research, 6 August 2010, available at http://jurist.org/dateline
/2010/08/tanzania-prosecution-of-gender-crimes-in-rwanda.php, last accessed on 10
May 2011.

See Lubanga Evidence Decision, para. 39, see supra note 54. By virtue of Article
61(8) and (9) of Rome Statute, see supra note 19, when a charge was not confirmed
by the Pre-Trial Chamber, the Prosecutor can request the Pre-Trial Chamber to con-
firm the charge again if he obtains additional supporting evidence. The Prosecutor can
still amend the charges ‘before the trial has begun’, upon the Pre-Trial Chamber’s
permission and after giving notice to the person charged. Pursuant to Rule 128 (3) of
the ICC RPE, see supra note 33, a new hearing must be held when the Prosecutor
seeks to add additional charges or to substitute more serious charges before the PTC.
According to TC 1, in the Lubanga case, the reference in Article 61(9) to the term
“before the trial has begun” means “the true opening of the trial when the opening
statements, if any, are made prior to calling of witnesses”.

See, e.g., ICTR, Prosecutor v. Bizimana and Nzabonimana, Decision on Prosecution
Motion for Severance and Amendment of Indictment, 7 November 2008, ICTR 98-
44-1 (granting prosecution amendment, noting that the request was made well before
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the prosecutor or chamber may also move to amend the charges to con-
form to the evidence.'®

The tribunals are reluctant to amend an indictment to charge previ-
ously uncharged sexual offenses or include additional facts, particularly
as the trial nears or during trial, because of justifiable concerns about the
rights of the defendant to a fair trial coupled with the need for expedien-
cy.'” Both the ICTY and ICTR have adopted the general approach that
indictments will not be amended at trial to add offenses that are not based
on facts alleged in the confirmed indictment.''’ The ICC appears to have
accepted this same approach.''! However, the ICTR has permitted the
Prosecutor leave to amend before trial in numerous cases, particularly
when a motion is filed well in advance of trial.''?

trial); ICTR, Prosecutor v. Bizimungo, Indictment filed in Conformity with Trial

Chamber II Decision, 25 Sept 2002, ICTR-00-56-1, para. 5.66 (amending indictment

to include allegations of sexual violence in advance of trial).
'% JCTR RPE, see supra note 46; ICTY RPE, see supra note 46.
1% See ICTR Statute, Article 19(1), see supra note 61 (“The Trial Chambers shall ensure
that a trial is fair and expeditious and that proceedings are conducted in accordance
with the rules of procedure and evidence, with full respect for the rights of the ac-
cused with due regard for the protection of victims and witnesses”); ICTR RPE, Rule
46, see supra note 46. Compare ICTR, Prosecutor v. Bizimungu, Decision on Prose-
cutor's Interlocutory Appeal against Trial Chamber II Decision of 6 October 2003
Denying Leave to File Amended Indictment, 12 February 2004, ICTR 99-50-ARS,
para. 21 (affirming trial court order denying leave to amend a few months before trial
because of substantial prejudice to accused) with ICTR, Prosecutor v. Kabiligi and
Ntabakuze, Decision on the Prosecutor's Motion to Amend the Indictment, 8§ October
1999, ICTR 97-34-1 and ICTR 97-30-I, paras. 29, 66 (granting motion to amend in-
dictment to add a count of rape as a crime against humanity well in advance of trial,
occasioning no delay or prejudice to defendant).
See ICTR, Prosecutor v. Bagambiki, Judgement and Sentence (Trial), 25 February
2004, ICTR-97-36 (“Bagambiki Trial Judgement”).
See ICC, Prosecutor v. Lubanga, Decision giving notice to the parties and partici-
pants that the legal characterisation of the facts may be subject to change in accord-
ance with Regulation 55(2) of the Regulations of the Court, 14 July 2009, ICC/04-
01/06-T, ICC-01/04-01/06-2049 (“Lubanga Legal Characterisation Decision”).
See, e.g., Ndindabahizi Trial Judgement, see supra note 102 (granting leave to amend
the original indictment prior to trial to include a charge of rape as a crime against hu-
manity); ICTR, Prosecutor v. Nizeyimana and Hategekimana, Decision on the Prose-
cutor’s Motion for Severance and Leave to Amend the Indictment Against Idelphonse
Hategekimana, 25 September 2007, ICTR-00-55-1 (granting leave to amend indict-
ment prior to trial to include a charge of sexual violence as genocide and rape as a
crime against humanity); ICTR, Prosecutor v. Ndindiliyimana, et al., Decision on
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Notwithstanding this general approach, Trial Chamber 1 of the
ICTR under the leadership of the Presiding Judge Navanathem Pillay'"
exercised judicial discretion in the case of Prosecutor v. Akayesu to stay
the trial to amend the indictment to include charges of sexual offenses
based on previously unknown facts adduced at trial during witness testi-
mony, and to provide the defence with adequate time to prepare its de-
fence against these additional charges.''* These charges provided the
foundation for the ground breaking international jurisprudence on rape as
genocide.'"” This case is unique and appears to be perhaps the only case at
the ICTR in which the Chamber authorized an amendment of the indict-
ment to add sexual offense charges during a trial that proceeded to judg-
ment on those charges.

Another possible remedy to address newly discovered evidence of
sexual crimes at trial is to conform the charges to the evidence at the close
of the trial in accordance with the jura novit curia principle, under which
a judge is authorized to recharacterize the charges based on existing
facts.''® An extension of this principle to make amendments outside the
scope of facts set forth in the indictment implicates defendant’s right to a
fair trial and the corollary right to defend against the charges and is prob-
lematic.

Prosecutor’s Motion Under Rule 50 for Leave to Amend the Indictment, 28 January

2000, ICTR-00-56 (granting leave to amend prior to trial); ICTR, Prosecutor v. Kabil-

igi and Ntabakuze, Decision on the Prosecutor’s Motion to Amend the Indictment, 8

October 1999, ICTR-97-34 (granting to leave to amend the indictment prior to trial).

Judge Navanathem Pillay, an expert on women’s rights, presently serves as the United

Nations Commissioner for Human Rights. When appointed to the ICTR, she was the

only female judge — a situation that was not rectified for over four years. In an inter-

view after the Akayesu judgement, Judge Pillay stated, “[f]Jrom time immemorial, rape
has been regarded as spoils of war. Now it will be considered a war crime. We want
to send out a strong signal that rape is no longer a trophy of war.” Bill Berkeley,

“Judgment Day”, in Washington Post Sunday Magazine, 11 October 1998, p. W10.

See ICTR, Prosecutor v. Akayesu, Leave to Amend the Indictment, 11 June 1997,

ICTR-96-4-T.

" Ibid. at paras. 596-598, 731-734.

" See ICC Regulations, Regulation 52(c), see supra note 94 (requiring that the indict-
ment contain, in part, “[a] legal characterisation of the facts to accord both with the
crimes under articles 6, 7 or § and the precise form of participation under articles 25
and 28”).
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The case of Prosecutor v. Lubanga Dyilo""" poignantly illustrates

these problems. During the Lubanga Dyilo trial phase, the prosecution
submitted evidence of rape and sexual slavery. The representatives of the
victims in that case moved under Court Regulation 55(2) to amend the
charges to include these offenses, as well as cruel and inhumane treat-
ment."'® Regulation 55(1) authorizes the Trial Chamber to conform the
charges to the evidence adduced at trial if the facts upon which the new
charges were fully presented in the indictment and other conditions are
met.""” The Trial Chamber found Regulation 55(1) inapplicable and ruled
that Regulation 55(2) provided a procedural basis for the trial chamber to
amend the indictment to include sexual violence offenses without the lim-
itations of 55(1).'* The prosecutor and defense appealed this decision,

"7 1CC, Prosecutor v. Lubanga, 1ICC/04-01/06.
"8 1CC, Prosecutor v. Lubanga, Joint Application of the Legal Representatives of the
Victims for the Implementation of the Procedure under Regulation 55 of the Regula-
tions of the Court, ICC/04-01/06-T, ICC-01/04-01/06-1891; see also Lubanga Legal
Characterisation Decision, para. 1, see supra note 111.
See ICC Regulations, Regulation 55(2), see supra note 94:

1. In its decision under article 74, the Chamber may change the legal character-

isation of facts to accord with the crimes under articles 6, 7 or 8, or to accord

with the form of participation of the accused under articles 25 and 28, without

exceeding the facts and circumstances described in the charges and any

amendments to the charges.

2. If, at any time during the trial, it appears to the Chamber that the legal char-

acterisation of facts may be subject to change, the Chamber shall give notice to

the participants of such a possibility and having heard the evidence, shall, at an

appropriate stage of the proceedings, give the participants the opportunity to

make oral or written submissions. The Chamber may suspend the hearing to

ensure that the participants have adequate time and facilities for effective prep-

aration or, if necessary, it may order a hearing to consider all matters relevant

to the proposed change.
See ICC Regulations, Regulation 55, see supra note 94; see also Lubanga Legal
Characterisation Decision, paras. 29, 31, 35, see supra note 111. Trial Chamber I, by
majority opinion, ruled that the present case is governed by Regulations 55 (2) and (3)
and the limitations of Regulation 55(1) are not applicable to the present case. Regula-
tion 55 sets out the powers of the trial chamber in relation to two distinct stages, and
the powers of the trial chamber pursuant to Regulation 55(1) are distinct from the
powers conferred by Regulation 55(2): One stage is defined in Regulation 55(1) by
referring expressly to Article 74 of the Statute, which sets out the requirements for the
trial chamber’s final judgement. In harmony with Article 74, Regulation 55(1) confers
on the Chamber, in that final stage, the power to change the legal characterization of
facts “without exceeding the facts and circumstances described in the charges and any
amendments to the charges”. In contrast to Regulation 55(1), Regulations 55(2) and
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and the Appeals Chamber reversed, indicating that Regulation 55 did not
expand the jura novit curia principle to permit amendments at trial to

conform to facts not contained in the confirmed indictment.

121

3.5.3. Practical and Strategic Considerations

The failure to draft a legally sufficient, accurate and supportable indict-
ment that provides the defendant with sufficient notice of sexual violence
charges and the mode of responsibility may materially impact the defend-

121

55(3) apply at “any time during the trial” and do not include the same limitation as
Regulation 55(1) as to facts and circumstances included in the indictment. Judge Ful-
ford dissented from the Majority, noting Regulation 55, created an indivisible or sin-
gular process; the Statute left control over framing and affecting any changes to the
charges (under Article 61(9)) exclusively to the Pre-Trial Chamber. It follows that a
modification to the legal characterization of the facts under Regulation 55 must not
constitute an amendment to the charges, an additional charge, a substitute charge or a
withdrawal of a charge, because these are each governed by Article 61(9). Judge Ful-
ford considers then, that the procedure set out in Regulation 55 of giving notice of a
proposed change to the legal characterization of the facts has not been engaged by this
application because the victims seek to add five additional charges, and no other rele-
vant proposed changes have been formulated and disseminated and, under these cir-
cumstances, the application should be dismissed.

See Lubanga Legal Characterisation Decision, see supra note 111; see also ICC,
Prosecutor v. Lubanga, Judgement on the appeals of Mr. Lubanga Dyilo and the
Prosecutor against the Decision of Trial Chamber I of 14 July 2009, 8§ December
2009, ICC-01/04-01/06-2205. The Appeals Chamber considered two issues in its
judgement. First, whether in Regulation 55 subsections (2) and (3) can be read sepa-
rately from subsection (1) and whether subsections (2) and (3) permit a change in the
legal characterisation beyond the charges. In deciding this first issue, the Chamber
addressed several incompatibilities between Regulation 55, the Rome Statute, and in-
ternational law that were raised by the Defence. Second, it considered whether Trial
Chamber I erred in holding that the legal recharacterisation sought by the victims’
representative in Lubanga may be sought. The Appeals Chamber found that the pos-
sibility for a Trial Chamber to modify the legal characterisation of the facts is not in-
herently incompatible with the Rome Statute or general principles of international
law. Furthermore, it is not incompatible with the rights of the accused as long as he is
given an adequate opportunity to prepare an effective defence to the new legal charac-
terisation in the charges against him. However, the Appeals Chamber stressed that
when using Regulation 55, a Trial Chamber shall not exceed the facts and circum-
stances described in the charges and any amendments thereto. To do so would result
in a breach of article 74(2) of the Statute. The Appeals Chamber highlighted that it is
the Prosecutor who is tasked with the investigation of crimes under the jurisdiction of
the Court and to proffer charges against suspects.
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ant’s right to mount a defense'* and the prosecutor’s ability to successful-
ly prosecute an otherwise prosecutable sexual violence charge.'”

Although the mandate to confirm indictments at an early stage is
compelling, thought should be given to ensuring that the investigation has
exhausted all leads on sexual offenses and has documented each incident
that has come to light prior to submitting any indictment for confirmation.
Ideally, there should be no cases in which new or additional evidence of
sexual offenses is submitted at the trial of a defendant. Having noted this,
current rulings at the ICC prohibiting “proofing” of a witness'** may in
fact result in cases in which the court and the prosecution learn of sexual
offenses at trial, underscoring the need for full investigations of sexual
offenses. This is discussed more fully later in this Chapter.'?

The sexual offense charges reflected in an indictment ultimately fo-
cus the prosecution and court’s attention and mold the case at trial.'*® The
charging choices involve appropriate characterization of the predicate
offense, the international offense (genocide, crimes against humanity, or
war crimes) and the mode of responsibility.'?’

Characterizing the predicate offense is straightforward unless there
is no specific conduct enumerated in the respective statute. In such an
instance, the prosecutor must characterize the act within the scope of
enumerated predicate acts in the respective statute. Thus, sexual slavery
cannot be charged directly as a predicate offense under crimes against

122 Rome Statute, Article 19, see supra note 19.

See supra notes 99—121; see infra note 143.

See ICC, Prosecutor v. Lubanga, Decision on the Practices of Witness Familiarisation
and Witness Proofing, 8 November 2006, ICC-01/04-01/06-679, p. 1 (“Lubanga De-
cision on Witness Familiarisation”).

See infra Section 3.6.1.2. of this Chapter.

See Tamara F. Lawson, “A Shift Towards Gender Equality in Prosecutions: Realizing
Legitimate Enforcement of Crimes Committed Against Women in Municipal and In-
ternational Criminal Law”, in Southern Illinois University Law Journal, 2009, vol. 33,
no. 2, pp. 181, 214 (noting the shift in international tribunals regarding the use of
prosecutorial discretion to prosecute crimes against women).

For an overview of the elements of the different charges, see generally Women’s
Initiatives for Gender Justice, “Sexual Violence and International Criminal Law: An
Analysis of the Ad Hoc Tribunal’s Jurisprudence and the International Criminal
Court’s Elements of Crimes”, September 2005, available at
http://www.iccwomen.org/publications/resources/docs/Overview_Sexual Violence a
nd International Criminal Law.doc, last accessed on 10 May 2011.
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humanity at the ICTY'*® as is permissible at the SCLS,'*’ but can and has
been characterized and successfully tried at the ICTY as “enslavement”
under crimes against humanity."** Additionally, other acts of sexual vio-
lence for which there is no corresponding specified predicate offense may
be characterized, dependent on the available evidence, as “other inhumane
acts”, “torture”, “enslavement”, or “persecution” as crimes against hu-
manity’>' and “outrages upon personal dignity” in relation to war
crimes.'*?

A defendant may be charged with all three types of offenses —
genocide, crimes against humanity, and war crimes — for the same sexual
act, even if arising out of the same set of facts, if all the elements of each
offense are met and differ from each other. The test for prohibited cumu-
lative charging is whether the offense charged contains an element not
contained in the others.'*® Thus, a charge contained within another cannot
be charged (that is, lesser included offenses) except in the disjunctive.'**

1% See ICTY Statute, Article 5, see supra note 61 (listing cognizable offenses as crimes

against humanity, not including sexual slavery).

See Statute of the Special Court for Sierra Leone, available at http://www.sc-
sl.org/LinkClick.aspx?fileticket=uClnd1MJeEw%3D&, last accessed on 10 May
2011, Article 2(g) (listing sexual slavery as a crime against humanity).

See Patricia Viseur Sellers, “Wartime Female Slavery: Enslavement?”, in Cornell
International Law Journal, 2011, vol. 44, no. 1, pp. 115, 125-26 (examining the Foca
case, the first international criminal case from the ICTY in which there was a crimes
against humanity conviction for enslavement that included sexual slavery); see also
Kunarac Appeal Judgement, paras. 5, 9, 11, 13, and Section XII, see supra note 82
(upholding convictions for enslavement based on sexual slavery as a crime against
humanity).

See, e.g., ICTR, Prosecutor v. Bagosora, Judgement, 18 December 2008, ICTR-98-
41-T, paras. 2218-2221 (finding that inserting a bottle into the vagina of a woman
and stripping women publicly of their clothes constitute other inhumane acts) (“Ba-
gasora Trial Judgement”).

See, e.g., ICTY, Prosecutor v. Furundzija, Judgement and Sentence (Trial), IT-95-
17/1-T, para. 295 (“Furundzija Trial Judgement”) (convicting defendant of outrages
upon personal dignity for watching a women being raped and humiliated); Kunarac
Appeal Judgement, para. 33, see supra note 82 (convicting defendant of outrages up-
on personal dignity for forcing women to dance nude on a table with others present).
See Karim A.A. Khan and Rodney Dixon (eds.), Archbold International Criminal
Court: Practice, Procedure, and Evidence, Sweet and Maxwell, London, 2005 (2d
ed.), pp. 206-209 (“Archbold”) (articulating the basic rule on cumulative charging
and the conditions to be met to assert cumulative charges in the ICTR and ICTY); see
also Patricia M. Wald, “Genocide and Crimes Against Humanity”, in Washington
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Sexual offenses as genocide must meet certain requirements as set

forth in the elements of this crime in the relevant tribunal or court statutes.
The judgment in the Akayesu case, the leading case on rape as genocide,

stated findings that supported all elements of the offense of genocide.

135

134

135

University Global Studies Law Review, 2007, vol. 6, no. 3, pp. 631-32 (discussing
strategic uses of multiple convictions and citing Kvocka). For the approaches of the
tribunals to cumulative charging, see, e.g., ICTY, Prosecutor v. Delali¢, Judgement
(Appeal), 20 February 2001, 1T-96-21-A, para. 400 (“Delali¢ Appeal Judgement”)
(confirming the use of cumulative charging and stating: “Cumulative charging is to be
allowed in light of the fact, prior to the presentation of all of the evidence, it is not
possible to determine to a certainty which of the charges brought against an accused
will be proven. [...] In addition, cumulative charging constitutes the usual practice of
both this Tribunal and the ICTR.”); ICTR, Prosecutor v. Akayesu, Judgement (Trial),
2 September 1998, ICTR-96-4-T, para. 468 (asserting that under certain circumstanc-
es “the Chamber concludes that it is acceptable to convict the accused of two offences
in relation to the same set of facts”) (“Akayesu Trial Judgement”); see also Bemba
Confirmation Decision, paras. 189-205, see supra note 40 (rejecting the cumulative
charging approach of the Prosecutor and declining to confirm count 3 of torture as a
crime against humanity within the meaning of Article 7(1)(f) of the Statute). The ICC
Pre-Trial Chamber in Bemba opined that the prosecutorial practice of cumulative
charging is detrimental to the rights of the Defence since it places an undue burden on
the Defence. The Chamber considered that, as a matter of fairness and expeditious-
ness of the proceedings, only distinct crimes may justify a cumulative charging ap-
proach and, ultimately, be confirmed as charges. This is only possible if each statuto-
ry provision allegedly breached in relation to one and the same conduct requires at
least one additional material element not contained in the other. The Chamber consid-
ered that in this particular case, the specific material elements of the act of torture,
namely severe pain and suffering and control by the perpetrator over the person, are
also the inherent specific material elements of the act of rape. However, the act of
rape requires the additional specific material element of penetration, which makes it
the most appropriate legal characterization in this particular case. The Chamber there-
fore considered that the act of torture was fully subsumed by the count of rape.
See Archbold, 2005, p. 207, see supra note 133 (elaborating on the conditions for
cumulative charging as developed through tribunal case law); ICTY, Prosecutor v.
Kupreskic, Judgement (Trial), 14 January 2000, IT-96-16T, para. 727 (“The Prosecu-
tion [...] should charge in the alternative rather than cumulatively whenever an of-
fence appears to be in breach of more than one provision, depending on the elements
of the crime the Prosecution is able to prove. [...] Indeed, in case of doubt it is appro-
priate from a prosecutorial viewpoint to suggest that a certain act falls under a stricter
and more serious provision of the State, adding however that if proof to this effect is
not convincing, the act falls under a less serious provision.”).
See Akayesu Trial Judgement, paras. 731-733, see supra note 133:

[...] as to “rape and sexual violence, the Chamber wishes to underscore the

fact that in its opinion, they constitute genocide in the same way as any
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As a practical matter, these facts may not be present in most cases and the

other act as long as they were committed with the specific intent to de-
stroy, in whole or in part, a particular group, targeted as such. Indeed, rape
and sexual violence certainly constitute infliction of serious bodily and
mental harm on the victims and are even, according to the Chamber, one
of the worst ways of inflict harm on the victim as he or she suffers both
bodily and mental harm. In light of all the evidence before it, the Chamber
is satisfied that the acts of rape and sexual violence described above, were
committed solely against Tutsi women, many of whom were subjected to
the worst public humiliation, mutilated, and raped several times, often in
public, in the Burecau Communal premises or in other public places, and
often by more than one assailant. These rapes resulted in physical and psy-
chological destruction of Tutsi women, their families and their communi-
ties. Sexual violence was an integral part of the process of destruction,
specifically targeting Tutsi women and specifically contributing to their
destruction and to the destruction of the Tutsi group as a whole.

[...] This sexualized representation of ethnic identity graphically illus-
trates that tutsi women were subjected to sexual violence because they
were Tutsi. Sexual violence was a step in the process of destruction of the
tutsi group - destruction of the spirit, of the will to live, and of life itself.

[...] [TThe Chamber finds that in most cases, the rapes of Tutsi women
in Taba, were accompanied with the intent to kill those women. Many
rapes were perpetrated near mass graves where the women were taken to
be killed . A victim testified that Tutsi women caught could be taken away
by peasants and men with the promise that they would be collected later to
be executed. Following an act of gang rape, a witness heard Akayesu say
"tomorrow they will be killed" and they were actually killed. In this re-
spect, it appears clearly to the Chamber that the acts of rape and sexual vi-
olence, as other acts of serious bodily and mental harm committed against
the Tutsi, reflected the determination to make Tutsi women suffer and to
mutilate them even before killing them, the intent being to destroy the Tut-
si group while inflicting acute suffering on its members in the process.

[...] [T]he Chamber finds firstly that the acts described supra are in-
deed acts as enumerated in Article 2 (2) of the Statute, which constitute the
factual elements of the crime of genocide, namely the killings of Tutsi or
the serious bodily and mental harm inflicted on the Tutsi. The Chamber is
further satisfied beyond reasonable doubt that these various acts were
committed by Akayesu with the specific intent to destroy the Tutsi group,
as such.

See also Suzanne Chenault, “And Since Akayesu? The Development of ICTR Ju-
risprudence on Gender Crimes: A Comparison of Akayesu and Muhimana”, in New
England Journal of International and Comparative Law, 2008, vol. 14, no. 2, p. 221
(examining the Tribunal’s approach to gender crimes in Akayesu and its refinement
and clarification of the approach in Muhimana).

FICHL Publication Series No. 12 (2012) — page 102



Addressing the Challenges to Prosecution of
Sexual Violence Crimes before International Tribunals and Courts

preferable charging choice for the prosecutor may be crimes against hu-
manity and/or war crimes.

Many sexual offenses can be characterized as both a crime against
humanity and war crime if there are sufficient facts to establish an armed
conflict and, if during that conflict, a civilian population is targeted. The
facts must include the existence of an armed conflict'*® and the sexual act
must be linked, that is, closely related to the armed conflict to establish a
sexual offense as a war crime.”’” The establishment of the linking re-
quirement ensures that the act in question is not one that is more appropri-
ately characterized as a domestic sexual violence offense.'*® Thus, rapes
as part of weapons searches were not considered to be “individual domes-
tic crimes” by the ICTY in the case of Prosecutor v. Brdanin."*° In addi-
tion, as previously noted, a sexual act charged as a crime against humani-
ty need only form part of a widespread or systematic attack directed
against a civilian population; the sexual act charged need not be widely or
systematically employed.'*’

3% See Rome Statute, Articles 8(a)—(e), see supra note 19 (setting forth offenses under

each category of conflict).

See Rutaganda Appeal Judgement, paras 569-70, see supra note 47 (adopting the

legal test enunciated in the ICTY Appeal Judgement in the case of Prosecutor v.

Kunarac that “if it can be established [...] that the perpetrator acted in furtherance of

or under the guise of the armed conflict [...] it would be sufficient to conclude that his

acts were closely related to the armed conflict” and explaining that “‘under the guise
of the armed conflict’ does not mean simply ‘at the same time as the armed conflict’
and/or ‘in any circumstances created in part by the armed conflict’” but requires con-

sideration of all of the Kunarac factors, including “the fact that the perpetrator is a

combatant; the fact that the victim is a non-combatant; the fact that the victim is a

member of the opposing party; the fact that the act may be said to serve the ultimate

goal of a military campaign; and the fact that the crime is committed as part of or in
the context of the perpetrator’s official duties.”).

% Ibid.

9 See ICTY, Prosecutor v. Brdanin, Judgement (Appeal), 3 April 2007, ICTY-99-36-A,
para. 256.

""" See ICTR, Prosecutor v. Nahimana, Judgement (Appeal), 28 November 2007, ICTR-
99-52-A, para. 924 (stating “The Appeals Chamber considers that, except for exter-
mination, a crime need not be carried out against a multiplicity of victims in order to
constitute a crime against humanity. Thus an act directed against a limited number of
victims, or even against a single victim, can constitute a crime against humanity, pro-
vided it forms part of a widespread or systematic attack against a civilian popula-
tion.”) (“Nahimana Appeal Judgement”).
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A prosecutor is not only instrumental in developing a case and
bringing alleged perpetrators to justice, but serves as an officer of the
court and assists in the development of jurisprudence. An indictment,
although primarily a technical tool, is indispensible as a jurisprudential
tool. Thus, even though instances of sexual violence as genocide, crimes
against humanity, or war crimes may be difficult to prove, if the facts
suggest this is a correct characterization of a defendant’s actions and there
is sufficient evidence to support a prima facie case, it may be incumbent
on the prosecutor to charge these offenses.'"!

In determining the appropriate mode of responsibility to charge in
the indictment, the courts have permitted charging under both individual
and derivative (command) responsibility, but have ruled that a defendant
may be found guilty under only one mode of responsibility for a finding
entered for “the same count and the same set of facts”.'** The courts have
scrutinized indictments that do not specifically mention JCE, finding that
specific reference to this mode is not required only if the facts presented
in support of the indictment or in the pre-trial brief clearly establish that
the prosecutor was relying on this mode to establish responsibility and
provide the defendant adequate and timely notice.'*

The challenges of charging the mode of responsibility in a legally
and technically sufficient manner, particularly in regard to pleading
JCE,"* and setting forth a sufficient factual basis to support the specific,
alleged mode of responsibility'* are best met by employing highly skilled
and experienced trial attorneys, assisted by attorney advisors working as
part of an investigative team.

"' See generally Xabier Agirre Aranburu, “Sexual Violence beyond Reasonable Doubt:

Using Pattern Evidence and Analysis for International Cases”, in Leiden Journal of

International Law, 2010, vol. 23, no. 3, pp. 609-27 (urging forth new statistical

methods for establishing proof of systematic sexual offenses).

ICTR, Prosecutor v. Renzaho, Judgement (Appeal), 1 April 2011, ICTR-97-31A,

para. 564 (“Renzaho Appeal Judgement”).

See Gacumbitsi Appeal Judgement, paras. 161178, see supra note 77 (restating and

applying the law applicable to properly pleading JCE).

4 Ibid.

' See, e.g., ICTR, Renzaho Appeal Judgement, paras. 111-129, see supra note 142
(reversing defendant’s convictions for rape because of defective pleading of the factu-
al basis for the mode of responsibility in the indictment that was not cured).
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3.6. Evidentiary Challenges at Trial

Prosecutions of sexual offenses differ in some respects from other offens-
es and thus face unique, albeit not necessarily more difficult, evidentiary
challenges. Among the greatest evidentiary challenges to effective prose-
cution of sexual offenses are: investigative barriers inherent to uncovering
sexual offenses;'* the need for credible, reliable, accurate, and complete
information from sexual assault victims;'*’ problems of obtaining suffi-
cient circumstantial evidence of the facts and the perpetrator in cases in
which there are no eyewitnesses;'*® establishing corroboration of hearsay
evidence or unreliable witnesses;'*’ and linking evidence to establish de-

fendant’s legal responsibility.'*’

The ICTR’s success in overcoming most of these challenges is il-
lustrated by its historical record of sexual offense prosecutions. Of a total
of 89 cases indicted by the ICTR,"" sexual offenses were charged in al-
most half.'** Of the total number of indicted cases, 35 have been complet-

16 See, e.g., UN Sub-Commission on the Promotion and Protection of Human Rights,

Working paper by Frangoise Hampson on the criminalization, investigation and pros-
ecution of acts of serious sexual violence, 20 July 2004, E/CN.4/Sub.2/2004/
12, available at http://www.unhcr.org/refworld/docid/4152ebel4.html, last accessed
on 10 May 2011; see also Binaifer Nowrojee, “We can do better Investigating and
Prosecuting International Sexual Crimes”, available at http://www.womensrightscoali
tion.org/site/publications/papers/doBetter _en.php, last accessed on 10 May 2011 (not-
ing that historically there has been a silence surrounding the sex crimes against wom-
en that downplays their suffering and renders them invisible).

See, e.g., Semanza Trial Judgement, see supra note 100 (finding that several rape
victim/witnesses failed to provide sufficient information to base a finding of guilt of
defendant); Prosecutor v. Muvunyi, Judgement and Sentence (Trial), 12 September
2006, ICTR-2000-55A-T, paras. 378-401 (“Muvunyi Trial Judgement”) (finding that
it was members from a camp that was not under Muvunyi’s control that committed
the acts forming the basis for the charge); see also Dianne Luping, “Investigation and
Prosecution of Sexual and Gender-Based Crimes Before the International Criminal
Court”, in American University Journal of Gender, Social Policy and the Law, 2009,
vol. 17, no. 2, pp. 431, 486 et seq. (focusing on interview techniques to elicit thorough
and accurate information from sexual crimes’ victims).

See infra note 159; see also infra Sections 3.6.1.2. and 3. of this Chapter.

See infra Section 3.6.1.3. of this Chapter.

See infra Section 3.6.3. of this Chapter.

See ICTR, Status of Cases, available at http://www.unictr.org/Cases/StatusofCases/
tabid/204/Default.aspx, last accessed on 10 May 2011 (“Status of ICTR Cases”).

This number is based on best available information. In some cases, it is not possible to
determine multiple iterations of indictments. This number includes cases that con-
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ed through appeal and are considered herein.'”® Of these completed 35
cases, sexual offenses were charged or referenced in the indictment as a
basis of a charge in approximately half of the cases.'>® The indictments
that proceeded to judgment included about 220 counts of non-sexual vio-
lence crimes and 30 counts based on sexual violence. The confirmed
judgments resulted in a verdict of guilty in about 82 counts of nonsexual
crimes and 13 counts of sexual violence. These statistics establish a con-
viction rate of 0.37 for nonsexual violence offenses and 0.43 for sexual
violence offenses to date at the ICTR. The total number of sexual violence
based counts is deceptively low because many cases that were amended
under the leadership of Prosecutor Jallow have not yet been completed
and are not considered herein.

In nearly all cases before the ICTR in which a victim has testified
that a sexual crime was committed, the tribunal found that the predicate
sexual act was committed.'”” In those few cases in which the victim did
not testify, the prosecution generally was not successful in establishing a

tained sexual crimes offenses at any time after confirmation. See de Brouwer, 2005,
pp- 334-35, 335 n. 84, see supra note 4 (noting that around half of the indictments
brought before the ICTR have included crimes involving sexual violence, including
the indictments of Akayesu, Bagambiki, Bagilishema, Barayagwiza, Bisengimana,
Bikindi, Bizimana, Gacumbitsi, Gatete, Imanishimwe, Kajelijeli, Kabuga, Karemera,
Karera, Kamuhanda, Mpambara, Mpiranya, Muhimana, Musema, Nahimana, Ngeze,
Ngirumpatse, Niyitegeka, Nyiramasuhuko, Nzabarinda, Nzabondimana, Nzirorera,
Renzaho, Rusatira, Rugambarara, Rwamakuba, Sagahutu, Semanza, and Serushago).
A total of 46 cases have been completed through appeal, including 1 for perjury, 1 for
contempt of court, and 9 guilty plea cases that are not considered herein, leaving a to-
tal of 35 cases. The 9 guilty plea cases are not included in this number because they
do not reflect on evidentiary challenges at trial. See Status of ICTR Cases, see supra
note 151.

Sexual acts are also referenced in the indictments or amended indictments in the
following cases in which judgement and/or sentence has been rendered by the ICTR
through appeal: Akayesu, Barayagwiza, Gacumbitsi, Kamuhanda, Muhimana, Muse-
ma, Muvunyi, Nahimana, Ndindabahizi, Ngeze, Niyetegika, Renzaho, Rukundo,
Semanza, and Kabiligi.

See, e.g., Akayesu Trial Judgement, see supra note 133; ICTR, Prosecutor v. Gacum-
bitsi, Judgement and Sentence (Trial), 17 June 2004, ITCR-2001-64-T (“Gacumbitsi
Trial Judgement”); Prosecutor v. Hategekimana, Judgement and Sentence (Trial), 6
December 2010, ICTR-00-55 (“Hategekimana Trial Judgement”); Kajelijeli Trial
Judgement, see supra note 49; Muhimana Trial Judgement, see supra note 102; Pros-
ecutor v. Rukundo, Judgement (Trial), 27 February 2009, ICTR-2001-70-T (“Rukundo
Trial Judgement”); and Semanza Trial Judgement, see supra note 100.
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specific sexual assault unless the witnesses provided direct eyewitness
testimony or uncontroverted circumstantial evidence.'*®

In a number of cases, prosecutors withdrew sexual offense charges
because of a lack of evidence of the predicate sexual offense,'*” or led no
evidence of charged predicate sexual offenses resulting in a verdict of not
guilty."® In most cases of acquittal in which the prosecutor led evidence
on the specific sexual crime charged, the basis for a resulting acquittal
was the lack of evidence linking the defendant to the crime and establish-
ing his responsibility for the sexual predicate act.'”® The tribunal entered

16 See Semanza Trial Judgement, paras. 257-262, 476, see supra note 100 (concluding
there was insufficient circumstantial evidence to infer that Victim B was raped despite
testimony of witnesses that the accused directed men to rape Tutsi women, that men
then entered Victim A’s house, Victim A saw two men take her cousin, Victim B,
outside her home while one man remained who raped her, that Victim A heard Victim
B screaming she would rather be dead and, Victim B’s body was later discovered);
Muhimana Trial Judgement, paras. 18, 19, 32, see supra note 102 (finding that alt-
hough the witness was not an eyewitness to the rape, the rape could be inferred on the
basis that the witness saw the accused take the girls into his house, heard the girls
screaming his name and shouting that they “did not expect him to do that”, and seeing
the girls being led out of the house naked and walking with their legs apart).

7 See, e.g., ICTR, Prosecutor v. Ndindabahizi, Indictment, 8 July 2003, ICTR 2001-71-

I; ICTR, Prosecutor v. Ntuyahaga, Decision on the Prosecutor’s Motion to Withdraw

the Indictment, 18 March 1999, ICTR 98-40-T.

See, e.g., ICTR, Prosecutor v. Mpambara, Decision on the Defence’s Motion for

Judgement of Acquittal, 21 October 2005, ICTR 2001-65-T; Semanza Trial Judge-

ment, see supra note 100.

See, e.g., Akayesu Trial Judgement, see supra note 133 (finding insufficient evidence

of defendant’s responsibility for certain sexual violence offenses); Hategekimana Tri-

al Judgement, see supra note 155; Kajelijeli Trial Judgment, see supra note 49 (find-
ing insufficient evidence to hold defendant responsible for sexual acts that were estab-
lished by the evidence); ICTR, Prosecutor v. Mpambara, Judgement and Sentence

(Trial), 20 September 2006, ICTR 01-65-T (“Mpambara Trial Judgement”) (finding

insufficient evidence of defendant’s responsibility for sexual offenses); Muhimana

Trial Judgement, paras. 534-563, see supra note 102 (finding insufficient evidence of

defendant’s responsibility for several sexual crimes counts), rev'd in part, Judgement

(Appeal), 21 May 1997, ICTR 95-1B-A (“Muhimana Appeal Judgement”); Gacum-

bitsi Appeal Judgement, see supra note 77 (finding evidence of defendant’s responsi-

bility for acts of rape committed by others insufficient); Muvunyi Trial Judgement, pa-
ra. 159, see supra note 147 (noting that the appellate court set aside all convictions
and sentencing, save for one count which was sent back for retrial). But see ICTR,

Prosecutor v. Kamuhanda, Judgement (Trial), 22 January 2004, ICTR 95-54A-T (ac-

quitting on the rape counts because evidence consisted solely of hearsay witnesses);

ICTR, Prosecutor v. Niyitegeka, Judgement and Sentence (Trial), 16 May 2003, ICTR
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verdicts of not guilty in a few cases in which evidence of sexual violence
was led but the indictment was defective.'®® In every case before the
ICTR in which sexual crimes had been charged in the indictment and the
defendant later entered a guilty plea, the sexual crimes were withdrawn
from the final indictment to which the defendant plead guilty.'®' It is also
noteworthy that the ICTR has allowed evidence at trial relating to un-
charged sexual violence offenses, a practice not provided for in the Stat-
ute or the RPE.'®

160
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96-14-T (“Niyitegeka Trial Judgement”) (rejecting hearsay testimony evidence to es-
tablish act of rape, but accepting and relying on testimony of one eye witness to estab-
lish the same); Gacumbitsi Appeal Judgement, paras. 141-145, see supra note 77
(disagreeing with the trial chamber finding that there was no superior authority and
exploring requirements of de facto authority but concluding that there was no evi-
dence that defendant exercised “direct control” over those committing the acts);
Bikindi Trial Judgement, paras. 339-350, see supra note 102 (finding witnesses unre-
liable on the basis of inconsistencies between witnesses’ testimony as time and cir-
cumstances of the rape and murder of alleged victim and holding that the evidence
failed to establish that anyone under defendant’s command committed rape or mur-
der).

See Semanza Trial Judgement, see supra note 100; see also Renzaho Appeal Judge-
ment, paras. 111-129, see supra note 142 (reversing defendant’s convictions for rape
because of failure to sufficiently plead the factual basis for the mode of responsibility
in the indictment or to cure the deficient indictment).

See, e.g., ICTR, Prosecutor v. Nzabirinda, Trial Chamber Sentencing Judgement
(Trial), 23 February 2007, ICTR 2001-77-T (“Nzabirinda Trial Judgement”); ICTR;
Prosecutor v. Rugambarara, Decision on the Prosecution Motion to Amend the In-
dictment, 28 June 2007, ICTR 2000-59-1, para. 2; ICTR, Prosecutor v. Bisengimana,
Judgement and Sentence (Trial), 13 April 2006, ICTR 00-60-T, paras. 7, 12
(“Bisengimana Trial Judgement”); and ICTR, Prosecutor v. Serushago, Sentence
(Trial), 5 February 1999, ICTR-98-39 (“Serushago Trial Judgement”).

See, e.g., Kayishema Trial Judgement, see supra note 82 (allowing evidence of un-
charged sexual violence); ICTR, Prosecutor v. Rutaganda, Judgement and Sentence
(Trial), 6 December 1999, ICTR-96-03-T (“Rutaganda Trial Judgement”) (allowing
testimony of although the indictment charged no sexual offenses or set forth any facts
of sexual violence); ICTR, Prosecutor v. Ntakirutimana, Judgement and Sentence
(Trial), 21 February 2003, ICTR-96-17-T (“Ntakirutimana Trial Judgement”) (accept-
ing testimony about the rape of three women, even though neither defendant was
charged with nor linked to the rapes); ICTR, Prosecutor v. Nahimana, Barayagiza
and Ngeze, Judgement and Sentence (Trial), 3 December 2003, ICTR-99-52-T (“Na-
himana Trial Judgement”) (allowing testimony of defendant encouraging rapes and
other sexual violence through propaganda although the indictment charged no sexual
violence offenses); Ndindabahizi Trial Judgement, see supra note 102 (referencing
evidence of uncharged sexual violence); Muvunyi Trial Judgement, paras. 270, 301,
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3.6.1. Evidence Weighing and Fact Finding

Trial judges are confronted by a staggering mass of evidence as they face
deliberations on the findings, judgment, and sentence in any given case.'®
Prosecutors and defense attorneys assist the court by providing closing
briefs in which the parties summarize the evidence presented in support of
the respective party.'® Unfortunately, the adversarial system does not
lend itself to an exacting and objective evaluation of the evidence by the
parties and thus the value of these briefs is diminished. Prosecutors best
serve the interests of justice and the court by understanding the challenges
and methodology employed by the court in its fact-finding function, par-
ticularly in sexual assault cases. This understanding enables a prosecutor
to select appropriate witnesses and documents to substantiate the charges
as well as assist in the development of applicable jurisprudence.

3.6.1.1. Admissibility of Evidence

The RPE of each tribunal provide for admissibility of relevant and proba-
tive evidence'® and most proffered evidence is admitted; thus, many
prosecutors are perhaps less than diligent in critically examining the
weight of available evidence to support charged sexual violence offenses,

see supra note 147 (allowing testimony of sexual violence and entering findings of
rape although no sexual offenses were charged and no sexual violence facts were set
forth in the indictment). But see, ICTR, Prosecutor v. Kanyarukiga, Decision on De-
fense Motion for a Stay of the Proceedings or Exclusion of Evidence Outside the
Scope of the Indictment, 15 January 2010, ICTR-2002-78-T (granting defense motion
to exclude evidence, in part, based on findings that the defendant objected in a timely
manner at trial and the prosecution failed to provide sufficient notice of the facts in
the indictment, pre-trial brief or opening statement); and ICTR, Prosecutor v.
Ntagerura, Decision on the Application to File an Amicus Curiac Brief, 24 May
2001, ICTR 99-46-T, paras. 23-24 (noting that the Chamber must exclude evidence
of uncharged crimes).

See Bagasora Trial Judgement, see supra note 131 (admitting testimony from over
242 witnesses during the course of a trial that lasted over three years); see also ICTR,
Press Release, “Bagosora, Ntabakuze and Nsengiyumva given life sentence; Kabiligi
acquitted”, 18 December 2008, ICTR/INFO_9-2-582.EN, available at http://69.94.11
.53/ENGLISH/PRESSREL/2008/582.html, last accessed on 11 May 2011.

See ICTR, “Practice Directions on Length and Timing of Closing Briefs and Argu-
ments”, 3 May 2010, available at http://www.unictr.org/Legal/PracticeDirections/tab
1d/96/Default.aspx, last accessed on 10 May 2011.

ICTR Statute, Rule 89(c), see supra note 61 (permitting admission of any relevant
evidence that the chamber finds to be probative).
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leaving the job of sorting out volumes of testimony and documentary evi-
dence to trial chambers. In common law systems in which there is concern
that jurors might be unable to properly assess information,'® the rules of
evidence establish stringent safeguards to ensure that evidence is relevant,
probative and reliable, is not unduly prejudicial to the defendant, and has
been obtained without violating any of the defendant’s rights.'®” The IC-
TY in the Muci¢ case commented on “reliability” and noted that the rule
for admissibility was unambiguous and thus declined to add “reliability”
as an additional provision to the applicable rule as a condition of admissi-
bility.'°®

As cases progressed and the tribunals matured, the need for permis-
sive authentication of documents — that is, the authority of the court to
request that the party proffering a document into evidence establish that
the document is indeed what it is purported to be — became more pro-
nounced.'®® Authentication provides initial indicia of reliability and pre-
vents questionable documents from being admitted into evidence and
considered in deliberations. Under the civil law system, trial judges may
request additional witnesses as a matter of right; however, the common
law procedural law system adopted at the ICTY and ICTR does not pro-
vide the tribunal authority to independently call non-expert witnesses;

166 See, e.g., Steven I. Friedland, “On Common Sense and the Evaluation of Witness
Credibility”, in Case Western Law Review, 1989-90, vol. 40, no. 1, p. 165 (highlight-
ing concerns over the average jurors ability to assess witness credibility); Joe S. Cecil,
Valerie P. Hans, and Elizabeth C. Wiggins, “Citizen Comprehension of Difficult Is-
sues: Lessons from Civil Jury Trials”, in American University Law Review, 1991, vol.
40, no. 2, p. 727 (surveying juror competence in common law civil trials).

See, e.g., U.S. Federal Rules of Evidence, Rules 401—403, see supra note 45 (estab-
lishing criteria for relevance, probative value, and reliability to be admissible).

See ICTY, Prosecutor v. Delali¢ et al., Decision on Prosecutor’s Oral Requests for
the Admission of Exhibit 155 into Evidence and for an Order to Compel the Accused,
Zdravko Muci¢, to Provide a Handwriting Sample, 19 January 1998, ICTY - 96-21-T,
para. 32 (distinguishing the Tadi¢ Hearsay Decision of 5 August 1996 that focused on
the importance of reliability from the requirements for admissibility under existing
RPE); see also ICTR, Prosecutor v. Musema, Judgement and Sentence (Trial), 27
January 2000, ICTR-96-13-T, para. 56 (“Musema Trial Judgement”) (“The reliability
of evidence does not constitute a separate condition of admissibility; rather, it pro-
vides the basis for the findings of relevance and probative value required under Rule
89(c) for evidence to be admitted.”).

See ICTR RPE, Rule 92bis, see supra note 46 (as amended); see also Bang-Jensen,
1998, pp. 1541, 154849, see supra note 38 (noting that many of the documents that
the Tribunal receives can be used as evidence if authenticated).

167
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thus, this rule fills the “gap” between the common and civil law proce-
dures at those tribunals.

As a practical matter, a trial chamber hears all testimony, sees all
documents, assesses reliability, and assigns weight based on the totality of
information available at the close of the case at the trial stage. Thus, it is
not uncommon for a trial chamber to admit most evidence, including the
prior statements of a witness'”® and to note in the judgment evidence that
was afforded little or no weight.'”" Nonetheless, evidence and documents
that are otherwise relevant and probative but would deprive a defendant of
a fair trial are inadmissible;'”* for example, pre-trial statements of wit-
nesses that fail to meet the requirements of the ICTR RPE have been ruled
as 1i%admissible by the ICTR and as depriving the defendant of a fair tri-
al.

' See, e.g., Hategekimana Trial Judgement, see supra note 155; ICTR, Prosecutor v.
Gacumbitsi, Judgement and Sentence (Trial), 17 June 2004, ICTR-01-64 (“Gacum-
bitsi Trial Judgement”); ICTR, Prosecutor v. Kabiligi, Judgement and Sentence (Tri-
al), 18 December 2008, ICTR-97-34 (“Kabiligi Trial Judgement”).

' See, e.g., ICTY, Prosecutor v. Delali¢, Judgement (Trial), 16 November 1998, IT-96-
21, paras. 709, 710, 711, 713, 714 (“Delali¢ Trial Judgement”) (providing various
reasons why no weight would be given to particular items of documentary evidence).

"2 ICTR Statute, Article 14, see supra note 61; ICTR RPE, Rules 70(f), 89,

92bis(A)(ii)(b), see supra note 46; see, e.g., ICTR, Prosecutor v. Karemera, Decision

on Reconsideration of Admission of Written Statements in Lieu of Oral Testimony

and Admission of the Testimony of Prosecution Witness Gay, 28 September 2007,

ICTR 98-44, p. 13 (allowing certain written statements regarding sexual violence to

be admitted into evidence); see also ICTR, Prosecutor v. Karemera, Decision on

Prosecution Motion for Admission of Evidence of Rape and Sexual Assault Pursuant

to Rule 92bis of the Rules and Order for Reduction of Prosecution Witness List, 11

December 2006, ICTR-98-44, paras. 3, 20 (denying motion of prosecution to admit

63 statements of purported rape victims and transcripts of 8 rape witnesses from pre-

vious tribunal cases on basis that the must testify because the evidence was “pivotal”

to the Prosecution’s case and defendant would be unduly prejudiced if denied the
right to cross-examine the witnesses).

See ICTR, Prosecutor v. Nizeyimana, Decision on Prosecution Motion to Admit into

Evidence the Statement of General Marcel Gatsinzi, 6 October 2010, ICTR-2000-55C

(ruling a pre-trial statement of a prosecution witness inadmissible where witness

would not be providing oral testimony, finding that the witness statement addressed a

“pivotal” element of the case and admissibility of the statement without oral interro-

gation would be highly prejudicial to the accused).
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3.6.1.2. Assessing Credibility and Reliability

One of the most difficult tasks of the tribunal is assessing and assigning
appropriate weight to the testimony of a witness to international crimes,
particularly if that witness is also a victim. One review of ICTR cases
reveals that witnesses testified inconsistently with their pre-trial statement
in over 50% of cases.'™ At the ICC, one might expect this rate to be high-
er because proofing is prohibited. Because of the number of cases in
which credibility and reliability of witnesses is in issue, it is helpful to
know those factors upon which the tribunals have relied on in reaching
factual determinations, with specific focus on sexual crimes cases. These
factors can provide guidance to a prosecutor and also inform a prosecu-
tor’s efforts to move forward with a case in which the credibility or relia-
bility of a material witness has come into question.'”

The tribunals focus on several factors in assessing the testimony of
a witness, including the emotional trauma experienced by a sexual assault
victim as witness,'’® inconsistencies in the testimony and pre-trial state-
ments,'”” the investigative methodology used to obtain pre-trial state-

'™ See Nancy Armoury Combs, Fact-Finding Without Facts, The Uncertain Evidentiary

Foundations of International Court Convictions, Cambridge University Press, Cam-
bridge, 2010, pp. 106—118 (noting that such inconsistencies include differing facts as
well as additional, material information presented at trial that were not included in the
pre-trial statement).

The classic method to rehabilitate a witness whose credibility has been called into
question is to present a prior consistent statement or character evidence. See, e.g.,
U.S. Federal Rules of Evidence, Rules 608, 613, see supra note 45 (allowing charac-
ter evidence and prior statements that are consistent with trial testimony as a means of
rebuttal to impeachment attempts). To date, international prosecutors have not sub-
mitted evidence of this nature, perhaps assuming that prosecution witnesses relevant
to sexual crimes charges did not need to be rehabilitated.

See, e.g., ICTR, Prosecutor v. Kajelijeli, Trial Transcript, 2 December 2001, ICTR98-
44A, p. 16 (“Kajelijeli Trial Transcript”) (testifying that she did not address rape in
the pre-trial statement as it was something she did not need to discuss); ICTR, Prose-
cutor v. Gacumbitsi, Trial Transcript, 6 August 2003, ICTR-01-64, p. 9-10 (“Gacum-
bitsi Trial Transcript”) (allowing victim/witness to testify to event by writing during
trial because she could not speak the words); Rutaganda Trial Judgement, para. 22,
see supra note 162 (noting that many witnesses had been traumatized by the events
they witnessed and suffered).

See, e.g., Muhimana Trial Judgement, para. 27, see supra note 102 (finding that the
discrepancy in name of the rape victim, Goretti Mukashyaka in the pre-trial statement
and Immaculee Mukakayiro in testimony was adequately explained by the witness at
trial); see also Hategekimana Trial Judgement, para. 171, see supra note 155 (noting
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ments,
translation challenges,
corroboration,'® and motivation to fabricate or lie.

178 the educational background of the witness,'”’ cultural norms,'*°

181 characterization of the witness’s testimony,'®
184

178

179

180

181

that discrepancies between a witness’s trial statement and testimony regarding identi-
fication of defendant’s escorts raised doubts about the reliability of the witness).
Nearly all witnesses who failed to include a material fact in the pre-trial statement
stated at trial that the investigator did not inquire into the matter. See, e.g., ICTR,
Prosecutor v. Karera, Judgement (Trial), 7 December 2007, ICTR 01-74, para. 115
(“Karera Trial Judgement”) (noting that the investigator did not ask about the issue in
question). In addition, witnesses were often illiterate and investigators did not read the
statements back to the witness prior to obtaining a signature. See, e.g., ICTR, Prose-
cutor v. Ntakarutimana, Trial Transcript, 24 September 2001, ICTR-96-10, p. 113
(testifying that the he, the investigator, did not read the statement back to the witness
prior to obtaining a signature).

Many victim/witnesses in ICTR sexual assault cases were illiterate or had limited
schooling. Witnesses often referenced this when they did not answer a question posed
by the prosecutor at trial. See, e.g., ICTR, Prosecutor v. Ndindabahizi, Trial Tran-
script, 15 September 2003, ICTR-01-71, p. 10 (noting lack of education as explana-
tion for inability to answer questions).

Rwandans live in an oral tradition, in which the line between hearing about an event
and direct observation of that event are conflated. See Akayesu Trial Judgement, para.
155, see supra note 133. In addition, taboos about speaking about sexual offenses re-
sulted in unwillingness of victims to come forward, and testimony that there were no
rapes in Rwanda. United Nationals Department of Peacekeeping Operations, “Review
of the Sexual Violence Elements of the Judgements of the International Criminal tri-
bunal for the Former Yugoslavia and the International Criminal Tribunal for Rwanda,
and the Special Court For Sierra Leone in the Light of Security Council Resolution
18207, 2009, available at http://www.unrol.org/files/32914 Review%200f%20the%
20Sexual%20Violence%20Elements%20in%20the%20Light%200%20the%20Securi
ty-Council%20resolution%201820.pdf, last accessed on 11 May 2011, p. 57 (citing
the Semanza judgements and noting that “[a]t trial the accused denied any knowledge
of the rapes, explaining that “[i]n Rwandan tradition or culture, rape has never exist-
ed””).

Many languages, including the Kinyarwanda language in Rwanda, do not have a word
for “rape” and the act must be described in detail. Many witnesses are unable to do
this, requiring the prosecutor to “lead” the witness and provide language that will
meet the required elements of the crime of “rape”. See, e.g., ICTR, Prosecutor v.
Semanza, Trial Transcript, 19 March 2001, ICTR-97-20, paras. 47-48 (describing the
act of rape and asking victim/witness if this is what happened: “Did the defendant in-
sert his penis into your vagina?”).

When this fails, the court has recognized colloquial terms and euphemisms when
supported by expert testimony. See, e.g., Akayesu Trial Judgement, paras. 152—154,
see supra note 133; ICTR, Prosecutor v. Musema, Trial Transcript, 11 March 1999,
ICTR-96-13, p. 50.
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The tribunals painstakingly scrutinize witness statements within the
context of all evidence to assess reliability and assign weight. It has
been argued that this scrutiny and the weight afforded to evidence in
sexual assault cases is applied by the tribunals in a more exacting fash-
ion than that in non-sexual violence cases.'™ An overview of ICTR

182

183

184

185

Witnesses who testify may be characterized as eye witnesses (witnessed an act or
event directly) or hearsay witnesses (heard about the act or event). In addition, the
substance of the testimony may be characterized as direct (witnessing the specific act
or event alleged) or circumstantial (witnessing acts or events giving from which one
might infer the existence of the act or event alleged). The evidence generally afforded
the greatest credibility is eye-witness testimony of direct facts; the least, hearsay and
circumstantial.

See ICTR RPE, Rule 96, see supra note 46 (“In cases of sexual assault [...] no corrob-
oration of the victim’s testimony shall be required”); ICTY RPE, Rule 96, see supra
note 46 (same); ICC RPE, Rule 63, see supra note 33 (“[A] Chamber shall not impose
a legal requirement that corroboration is required in order to prove any crime within
the jurisdiction of the Court, in particular, crimes of sexual violence”). Although cor-
roboration is not required to establish a sexual predicate offense, corroboration is as-
sessed in the fact-finding process when reliability or credibility of a witness is at is-
sue. Where the defendant has put forth an incontrovertible alibi, the reliability of a
witness who testifies otherwise generally is considered unreliable and afforded no
weight. See, e.g., Kabiligi Trial Judgement, paras. 1969—1986, see supra note 170
(finding unreliable the testimony of several witnesses placing Kabiligi at roadblocks
and elsewhere in Rwanda at times in which the defendant’s passport clearly showed
him traveling outside the county and the Defense presented first-hand information
corroborated by five defense witnesses as well as a co-defendant); see also Bagasora
Trial Judgement, paras. 1722-33, 1729, see supra note 131 (finding the uncorroborat-
ed testimony of a second-hand and otherwise unreliable witness insufficient to sup-
port findings of rape, and noting that the Chamber declined to accept the testimony
“without corroboration”).

Despite testimony suggesting that witnesses may have a motive to lie, the tribunals
have assessed this in very few cases, preferring not to characterize a witness’s testi-
mony that conflicts with their previous statements as perjured testimony. See Akayesu
Trial Judgement, para. 442, see supra note 133 (failing to comment in judgement on
evidence that women who had not previously disclosed rape were coming forward
with these allegations at a later time as a means to blackmail defendants and others);
but see ICTR, Prosecutor v. GAA, Judgement and Sentence, 4 December 2007, ICTR-
07-90-R77 (pleading guilty to false testimony submitted in an evidentiary hearing on
the appeal of conviction and sentence of Jean de Dieu Kamuhanda).

See Kate Fitzgerald, “Problems of Prosecution and Adjudication of Rape and Other
Sexual Assaults under International Law”, in European Journal of International Law,
1997, vol. 8, no. 4, pp. 638, 646 (reiterating the longstanding opinion that “rape must
be examined with greater caution than any other crime as it is easy to charge and dif-
ficult to defend”).
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judgments does not appear to support this argument.'® However, the
private nature of sexual crimes often involves a lack of direct witness-
es, perhaps giving rise to a greater reliance on circumstantial evidence
and hearsay, resulting in what might appear to be a raised bar for evi-
dentiary requirements for sexual crimes cases.

3.6.1.3. Corroboration

In assessing witness reliability, the tribunal appears to examine all of the
factors noted above, relying on corroboration when the credibility or reli-
ability of a witness is in question.'®” The tribunal has rejected uncorrobo-
rated second-hand (hearsay) testimony of witnesses in sexual offenses and
other cases.'®® This approach is well grounded in law, such as in common
law systems where admissibility of hearsay is extremely limited.'®

Thus, although corroboration is not required to prove sexual offens-
es, it nonetheless may play a critical role in establishing the elements of a
charged offense.'” Establishing the predicate offense of rape or other

"% See, e.g., Bagasora Trial Judgement, see supra note 131 (citing over 75 times to a

need for witness corroboration to overcome issues with witness reliability relevant to
all charges).

7 Ibid.

188 1bid.; see, e.g., ICTR, Prosecutor v. Kamuhanda, Judgement (Trial), 22 January 2004,

ICTR 95-54A-T (acquitting the defendant of rape because the only evidence was

hearsay; witnesses testified they heard girls were abducted and one was raped and alt-

hough the defendant appealed convictions on other counts, the prosecutor did not ap-

peal the acquittals; see also ICC RPE, Rule 63(4), see supra note 33.

See U.S. Federal Rules of Evidence, Article 8, see supra note 45 (establishing de-

tailed requirements for admissibility of hearsay).

' ICC RPE, Rule 63(4), see supra note 33 (“ [...] a Chamber shall not impose a legal
requirement that corroboration is required in order to prove any crime within the ju-
risdiction of the Court, in particular, crimes of sexual violence”.); see also Bemba
Confirmation Decision, para. 53, see supra note 40; Katanga Confirmation Decision,
para. 159.

It should be noted as a practice note that although corroboration is not required to
prove crimes of sexual violence, as with any charge before the court, the court will
look to corroboration if a witness is not found to be credible or reliable, or the evi-
dence of the sexual act is based on hearsay. As a general practice, the SCSL, ICTY,
and ICTR have admitted and assessed the weight of hearsay evidence under the gen-
eral rules of admissibility as contained in the ICTR RPE Rule 89, when the relevance
and probative value can be established. See Archbold, 2005, p. 452-54, see supra
note 133; ICTY, Prosecutor v. Galié, Decision on Interlocutory Appeal Concerning
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sexual offenses when there are no witnesses to the act and the victim is
unavailable to testify will be difficult if not impossible to prove on the
basis of uncorroborated hearsay.'’' Presenting a sexual offense case with-
out corroborating as many facts as possible fails to recognize trial cham-
bers’ difficult task of fact-finding and their reliance on corroboration. To
assist the Court in this function, a prosecutor should identify and present
corroborating evidence to support all witnesses that are presenting on
ultimate issues of fact or law, particularly if the prosecution is relying on
one witness.

3.6.2. The Sexual Assault Victim as a Material Witness

The cases before the tribunals suggest that the victim, if available, is an
essential and material witness to establish the predicate sexual offense.'*
Historically, sexual crime victims are reluctant to disclose and discuss
sexual offenses, particularly rape, without sufficient community and court

Rule 92bis(C), IT-98-29, para. 27; Prosecutor v. Tadi¢, Decision on Defence Motion
on Hearsay, 5 August 1996, IT-94-1, para. 7; ICTY, Prosecutor v. Blaski¢, Decision
on Standing Objection of the Defence to the Admission of Hearsay with no Inquiry as
to its Reliability, 21 January 1998, IT-95-14; ICTY, Prosecutor v. Milosevi¢, Deci-
sion on Testimony of Defence Witness Dragan Jasovic, 15 April 2005, 1T-99-37, p. 5;
ICTR, Prosecutor v. Semanza, Decision on the Defence Motion For Exclusion of Ev-
idence on the Basis of Violations of the Rules of Evidence, Res Gestae, Hearsay and
Violations of the Statute and Rules of the Tribunal, 23 August 2000, ICTR-97-20.

See ICTR RPE, Rule 93, see supra note 46 (“Evidence of a consistent pattern of
conduct relevant to serious violations of international humanitarian law under the
Statute may be admissible in the interests of justice.”); ICTY RPE, Rule 93, see supra
note 46 (same); see also Aranburu, 2010, p. 855, see supra note 141 (discussing the
use of pattern evidence to establish incidence of sexual violence and urging that pat-
tern evidence utilizing impartiality, legality, and evidence standards has greater poten-
tial than heretofore seen in international sexual violence prosecutions); John Hagan,
Richard Brooks, and Todd J. Haugh, “‘Reasonable Grounds’ Evidence Involving
Sexual Violence in Darfur”, 2010, available at http://www.lexglobal.org/?q=node/
91&nid=91, last accessed on 11 May 2011 (addressing comments presented at the In-
terdisciplinary Colloquium on Sexual Violence as International Crime: Interdiscipli-
nary Approaches to Evidence, June 16, 2009, and exploring the use of pattern and sta-
tistical evidence in lieu of the testimony of victims in sexual violence cases).

See Patricia M. Wald, “Dealing with Witnesses in War Crimes Trials: Lessons from
the Yugoslav Tribunal”, in Yale Human Rights and Development Law Journal, 2002,
vol. 5, pp. 217, 219 (discussing the important nature of witness testimony and charac-
terizing witnesses as “the lifeblood of ICTY trials™).
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support,'” and are unwilling to testify in court without significant levels

of protection from harassment and embarrassment.'”* Many victims and
witnesses suffer from medical conditions that interfere with lengthy travel
and have no available childcare providers at home during the time they
must be away from home to testify.'”> These practical considerations for
women who are asked to be witnesses in court to horrific events can pose
serious challenges to a successful prosecution.

3.6.2.1. Protecting and Supporting the Sexual Crime Victim as
Witness

The ICTR and ICTY Statutes and RPE include extensive substantive and
procedural protections to victim witnesses.'”® The ICC expanded and
crystallized these protections and included others in an integrated and

193 See LaShawn R. Jefferson, “In War as in Peace: Sexual Violence and Women's Sta-

tus”, in Human Rights Watch World Report, 2004, available at http://www.hrw.org/
legacy/wr2k4/download/wr2k4.pdf, last accessed on 11 May 2011, pp. 325, 343-54
(addressing the challenges of sexual violence victims regarding social integration
post-conflict and how without adequate social support and community programs, the
ensuing stigma may prevent them from seeking redress); see generally Eric Stover,
The Witnesses: War Crimes and the Promise of Justice in the Hague, 2005, Universi-
ty of Pennsylvania Press, Philadelphia. However, admissibility does not establish the
weight that will be afforded such evidence during deliberations on findings and
judgement. See infra Section 3.7.1. of this Chapter for discussion of assessing weight
of the evidence.

Amnesty International, ““Whose Justice?” The Women of Bosnia and Herzegovina
are Still Waiting”, 2009, available at http://www.amnesty.org/en/library/info/EUR63/
006/2009, last accessed on 11 May 2011 (“Many survivors told Amnesty Internation-
al that they agreed to be witnesses as a result of their determination to see those re-
sponsible for the crimes against them brought to justice, risking their personal safety
and exposing themselves to re-traumatization, only to discover that, upon the conclu-
sion of the trial, all support to them ended despite their continued need for support
and protection.”).

International tribunals may not fully understand the unique requirements of women
victims as witnesses. See, e.g., ICTR, Prosecutor v. Rukundo, Judgement (Appeal),
20 October 2010, ICTR01-70-A, para. 224 (noting that the defense witness indicated
she “could not leave her family for a long period of time” and finding that these con-
cerns could be addressed by “appropriate planning and travel arrangements™).

See, e.g., ICTY Statute, Article 22, see supra note 61; ICTY RPE, Rules 69, 75, see
supra note 46; ICTR Statute, Article 21, see supra note 61; ICTR RPE, Rules 34, 69,
75, see supra note 46.
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holistic approach to protection of victims and victim witnesses, with spe-
cific focus on protection of sexual crimes victims.'’

Article 68(1) of the Rome Statute mandates the ICC to take all “ap-
propriate measures to protect the safety, physical and psychological well-
being, dignity, and privacy of victims and witnesses”.'”® Additional arti-
cles ensure that the ICC is empowered to meet this mandate by establish-
ing a Victims and Witnesses Unit (‘VWU”)"* that “may advise the Prose-
cutor and the Court on appropriate protective measures, security arrange-
ments, counseling and assistance”,”” authorizing camera proceedings as
an exception to the principle of public hearings, and allowing the presen-
tation of evidence by electronic or other special means when necessary to
protect witnesses, particularly in the case of a victim of sexual violence.*"!
Further, information that may endanger the victim may be withheld from
the defendant before trial*’* and the victim may present testimony by vid-
eo, audio or written recordings.’"*

These protections are implemented and supplemented by specific
Rules and Regulations of the ICC that include authorizing the presence of
a “lawyer, legal representative, psychologist, or family” during the vic-

7 See, e.g., Rome Statute, Article 68(2), see supra note 19 (referencing victims of sexu-

al violence); see also, Rome Statute, Article 43(6), see supra note 19; ICC RPE, Rules

16-19, see supra note 33 (outlining the responsibilities, functions and expertise of the

Victim Witness Unit (‘VWU”)).

Rome Statute, Article 68(1), see supra note 19.

See Rome Statute, Article 43(6), see supra note 19.

See Rome Statute, Article 68(4), see supra note 19.

See Rome Statute, Article 68(2), see supra note 19; see also ICC RPE, Rule 87(3), see

supra note 33 (allowing for in camera reviews of evidence for redaction to prevent the

witness’ identity from becoming a part of public records); ICC, Regulations of the

Registry, Regulation 94, ICC-BD/03-01-06, 2006 (“ICC Registry Regulations™) (list-

ing various protective measures that may be ordered pursuant to Rule 87, including

pseudonyms, facial and voice distortions, private sessions, closed sessions, videocon-
ferences, expunction from the public record of the person’s identity, and any combi-
nation of protective measures that are technically feasible).

Rome Statute, Article 68(5), see supra note 19.

2 Rome Statute, Article 69(2), see supra note 19; see also ICC RPE, Rule 87(1), see
supra note 33 (providing for protective measures); ICC RPE, Rule 112(4), see supra
note 33 (allowing for the recording of questioning for later introduction as evidence at
trial to reduce victim witness’s trauma).
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tim’s testimony,”** and “controlling the manner of questioning a witness
or victim to avoid any harassment or intimidation, paying particular atten-
tion to attacks on victims of crimes of sexual violence”.””” The RPE pro-
vide that consent cannot be inferred by certain acts or omissions of the
victim in a sexual crimes case.’”® The ICC RPE provide that the
“[c]redibility, character or predisposition to sexual availability of a victim
or witness cannot be inferred by reason of the sexual nature of the prior or
subsequent conduct of a victim or witness”,””” and evidence of prior or
subsequent sexual conduct of the victim is inadmissible.””® The Pre-Trial
Chamber is vested with the authority and responsibility to ensure the pro-
tection and privacy of victims and witnesses*”’ by providing for a number
of witness protection tools, including the use of pseudonyms, the redac-
tion of witness statements, and the timing of disclosure of witness state-
ments.

However, it is unclear whether these mechanisms provide sufficient
protection. Interviews with rape victims suggest that those who testified
before the ICTR were re-traumatized and hold deep feelings of bitterness
towards the tribunal.*'® In early 2002, difficulties with the failure to
charge sexual crimes coupled with the experience of sexual crimes’ vic-
tims as witnesses reached a point where several victims’ groups refused to

** See ICC RPE, Rule 88(1), (2), see supra note 33 (permitting the Chamber to order
special measures for to facilitate the victim’s testimony).

25 JCC RPE, Rule 88(5), see supra note 33.

2% The jurisprudential evolution of the applicability of the concept of consent in interna-
tional prosecution of rape cases is evidenced in ICTR, Prosecutor v. Renzaho, Judge-
ment and Sentence, 14 July 2009, ICTR-97-31A, para. 791 (noting that consent is as-
sessed within the context of the surrounding circumstances and that force or threat of
force provides clear evidence of non-consent lack of consent, but force is not an ele-
ment per se of rape) citing to Bagosora et al. Trial Judgement para. 2199, citing
Kunarac et al. Appeal Judgement, paras. 127-133; and Semanza Trial Judgement, pa-
ra. 344, see supra note 100.

27 ICC RPE, Rule 70(d), see supra note 33.

2 1cC RPE, Rule 71, see supra note 33.

% Rome Statute, Article 57(3)(c), see supra note 19.

See Nowrojee, 2005, p. 21, see supra at note 50; see also, Elizabeth Neuffer, The Key

to My Neighbor’s House, Seeking Justice in Bosnia and Rwanda, Picador, New York,

2001, pp. 377-384 (recounting experiences of several sexual offense victims as wit-

nesses at the ICTR).
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continue to co-operate with the ICTR.?'' Certain protections have proven
to be less than effective, including mechanisms to protect identity*'* and
to ensure a victim is not harassed or humiliated on the stand.?'* Further,
protection methods that implicate a defendant’s rights may be unavaila-
ble. In the case of Prosecutor v. Tadi¢*'* the ICTY granted anonymity as
a protective measure to a sexual assault victim as a witness. The resulting
outcries from the international and legal communities that the defendant
had been deprived of his right to a fair trial*"” resulted in a reluctance of

' See van Schaack, 2009, pp. 361, 37273, see supra note 104 (noting the difficulties in

amending claims to include sexual violence charges, even when supported by wom-
en’s coalitions and the Prosecution); see also Victor Peskin, International Justice in
Rwanda and the Balkans: virtual trials and the struggle for state cooperation, Cam-
bridge University Press, Cambridge, 2008, pp. 20001 (highlighting that IBUKA, and
an umbrella organization for survivor associations in Rwanda, and AVEGA, the As-
sociation of the Widows of Rwanda, boycotted support for the ICTR because of hu-
miliating treatment and threats to victim witnesses by Hutu genocide suspects em-
ployed by the ICTR).

See ibid. at p. 401 (noting that although protective mechanisms exist at the ICTR,

they are not always used effectively and have resulted in the identities of witnesses

becoming public leading to threats and harassment of witnesses).

See Natasha Price, Kate Grady, and Rachel Ibreck, Injustice after Sexual Violence,

Problems in Practice at the International Criminal Tribunal for Rwanda, University

of Bristol, 2010, p. 12 (noting repeated and invasive interrogation of rape victim by

defense attorneys at trial).

' See ICTY, Prosecutor v. Tadic¢, Judgement (Appeal), 15 July 1999, IT-94-1-A; ICTY,
Prosecutor v. Tadi¢, Opinion and Judgement (Trial), 7 May 1997, IT-94-1-T (“Tadi¢
Trial Judgement”); see also ICTY, Prosecutor v. Tadi¢, Decision on the Prosecutor’s
Motion Requesting Protective Measures for Victims and Witnesses, 10 August 1995,
1T-94-1-T, para. 46.

213 Compare ECHR, Kostovski v. The Netherlands, Judgement, 20 November 1988, Case
No. 10/1988/154/208, para. 42 (“If the defence is unaware of the identity of a person
it seeks to question, it may be deprived of the very particulars enabling it to demon-
strate that he or she is prejudiced, hostile or unreliable. Testimony or other declara-
tions inculpating an accused may well be designedly untruthful or simply erroneous
and the defence will scarcely be able to bring this to light if it lacks the information
permitting it to test the author’s reliability or cast doubt on his credibility. The dan-
gers inherent in such a situation are obvious.”) with 4 ALL ER 571 CA, R. v. Davis,
Appeal, 2006 (reviewing the jurisprudence of the ECHR and concluding that the
ECHR accepts the right to witness anonymity under certain conditions that include
cross-examination by an advocate and other protections to ensure the trial is fair); and
ECHR, Baegen v. the Netherlands, 1994, App. No. 16696/90, para. 77 (finding that
defendant’s rights were not violated where the defendant was afforded an opportunity
to confront, but not question, the sexual crime victim).
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the tribunals to grant this protective measure in subsequent cases.?'® De-
spite the reluctance of the ICTR and ICTY to grant witness anonymity as
a protective measure, the Rome Treaty delegates agreed not to agree on
this issue and drafted RPE 88(1) in a permissive manner, electing to leave
witne§?7anonymity as a witness protective measure to the discretion of the
court.

Outside of the courtroom, there may be insufficient effective local
community protection and support programs for sexual crimes’ victims.*'®
The ICC’s most recent investigations into sexual offenses committed in
Sudan and Congo underscore these continued difficulties. The reluctance
of rape victims to speak to Court personnel, coupled with continued inse-
curity in remote locations, has resulted in most investigations occurring
outside of Sudan, materially hampering investigation of sexual atroci-
ties.””” The ICC has fared no better in Congo where horrific and recurring

1% Since Prosecutor v. Tadi¢, neither the ICTY nor the ICTR has provided a witness
complete anonymity. See ICTR, Prosecutor v. Rutaganda, Decision on the Prelimi-
nary Motion submitted by the Prosecutor for Protective Measures for Witnesses, 26
September 1996, ICTR-96-3-T (granting a number of protective measures for the wit-
ness, but not allowing full anonymity); see also Karin N. Calvo-Goller, The Trial
Proceedings of the International Criminal Court: ICTY and ICTR Precedents, 2006,
Martinus Nijhoff Publishers, Leiden, pp. 91-93, 280-291 (distinguishing witness an-
onymity from witness confidentiality and noting that the former raises issues of fair-
ness to the accused in the trial); Amanda Beltz, “Prosecuting Rape in International
Criminal Tribunals: The Need to Balance Victim’s Rights with the Due Process
Rights of the Accused”, in St. John’s Journal of Legal Commentary, 2008, vol. 23,
no. 1, pp. 167, 190-95.

See Carsten Stahn and Goran Sluiter, The Emerging Practice of the International
Criminal Court, Brill, 2009, pp. 626634 (discussing witness anonymity, current case
law and the ICC).

See Stover, 2005, pp. 92—-109, see supra note 193 (highlighting the difficulties for
witnesses in returning home after testifying and noting local authorities provided little
support for returning witnesses).

In his Third Report to the Security Council since the case was referred to the ICC in
March 2005, Prosecutor Louis Moreno-Ocampo noted that investigators are hampered
by the precarious security situation in the countryside, and must be able to ensure that
witnesses are able to testify without fear of reprisals. Moreover, many rape victims
may opt to remain silent at the risk of being ostracized and rebuked. The Report fur-
ther noted, “[t]he continuing insecurity in Darfur is prohibitive of effective investiga-
tions inside Darfur, particularly in light of the absence of a functioning and sustaina-
ble system for the protection of victims and witnesses”. As a result, the ICC is con-
ducting the bulk of its investigation from outside Sudan. ICC, “Third Report of The
Prosecutor of the International Criminal Court to the UN Security Council pursuant to
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sexualized attacks on civilians occurred and continue to occur with dis-
turbing frequency.””’ The need for community and international support
and outreach programs persists and sexual crimes investigations in re-
mote, isolated, and dangerous locations will continue to be extremely
difficult until this challenge is addressed.?!

3.6.2.2. The Victim’s Pre-Trial Statement and Testimony at Trial

Often a sexual crime victim’s first contact with an international tribunal or
court is an investigator. At the end of an interview process with an inves-
tigator, the victim generally is asked to sign a statement prepared by the
investigator detailing what the victim has told the investigator. This
statement is part of the indictment package that moves forward to confir-
mation, is disclosed prior to trial to the defense team to assist in prepara-
tion for trial,”** and is generally considered by the tribunals at trial.*** The

UNSCR 1593 (2005)”, 14 June 2006, available at http://www.amicc.org/docs/OTP
_ReportUNSC_3-Darfur_English.pdf, last accessed on 11 May 2011.

United Nations Security Council, Report of the Secretary-General on the United Na-
tion Organization Stabilization Mission in the Democratic Republic of the Congo, 8
October 2010, U.N. Doc. S/2010/512 (recounting continuing attacks involving among
other crimes, rape and other forms of sexual violence).

However, the SCSL has been praised uniformly for its outreach and community sup-
port programs. See Mohamed Suma, “The Charles Taylor Trial and Legacy of the
Special Court for Sierra Leone”, in ICTJ Briefing, September 2009, available at
http://www.ictj.org/static/Publications/bp_suma_impunity rev3.pdf, last accessed on
11 May 2011, p. 1 (commenting that the “SCSL’s innovative outreach program, fo-
cusing on improving domestic understanding of the court’s activities, served as a
model for future tribunals”).

See supra note 56 (discussing the ICC disclosure regime); see also ICC, Prosecutor v.
Lubanga, Decision on the Final System of Disclosure and the Establishment of a
Timetable, 15 May 2006, ICC-01/04-01/06-102; ICC, Prosecutor v. Bemba, Decision
on the Evidence Disclosure System and Setting a Timetable for Disclosure between
the Parties, 31 July 2008, ICC-01/05-01/08-55; ICTR RPE, Rules 66, 73bis, see supra
note 46.

This process reflects the civil law based evidentiary rules; generally, in a common law
jurisdiction, prior statements of witnesses are admitted to impeach or to rebut allega-
tions of recent fabrication. See U.S. Federal Rules of Evidence, Rule 613, see supra
note 45 (providing for admissibility of prior inconsistent statement of a witness), Rule
801(d) (characterizing as non-hearsay the prior consistent statement of a witness if of-
fered at trial for specific reasons, including rebutting implied charges of recent fabri-
cation). There appears to be a shift to greater reliance on in-court testimony and use of
prior statements only as a discovery mechanism prior to trial or impeachment mecha-
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substance of the pre-trial statements shapes the charges that are set forth
in the indictment and also sets the stage for the trial testimony of the vic-
tim.

To date, many if not most pre-trial statements of sexual assault vic-
tims fail to contain all relevant details about the offense,”** or contain
information that is inconsistent with the victim’s testimony at trial. As-
suming the victim at trial adds details and relevant information, or offers a
correction to the pre-trial statement, the judges are faced with assessing
the credibility of a witness in light of a prior inconsistent statement.**’

In evaluating victim witness testimony in light of inconsistent
statements, the ICTR applies the same rigorous analysis as that applied to
witness statements in general.”*® However, although victims’ motives
might well result in perjured testimony, to date there has been little sug-
gestion that a victim committed perjury regarding the act itself.”*” None-
theless, the ICTR has found victim testimony relating to the perpetrator’s
identity to be less than reliable and has acquitted on that basis.”*

One practice in place at the ICTR and ICTY to assist in bridging
potential inconsistencies between a witness’s pre-trial statement(s) and
trial testimony is the practice of “proofing” prior to trial;**’ that is, the
practice of the prosecutor reviewing the witness statement with the wit-
ness prior to trial to refresh the recollection of the witness and to deter-
mine if the witness concurs with the statement as written.** In nearly

nism as trial; nonetheless, prior statements continue to be admitted for substantive
purposes at trial if the witness testifies. See ICTR RPE, Rule 73bis, see supra note 46.
See generally Nancy Armoury Combs, “Testimonial Deficiencies and Evidentiary
Uncertainties in International Criminal Tribunals”, in UCLA Journal of International
Law and Foreign Affairs, 2009, vol. 14, no. 1, p. 235.

2 Ibid.

26 Qee supra Sections 3.4.1.2-3 of this Chapter; see also Combs, 2009, pp. 235, 263, see
supra note 174.

See, e.g., Rukundo Trial Judgement, para. 376, see supra note 155 (accepting without
inquiry victim’s testimony as to an attempted rape by defendant although the witness
admitted she knew that defendant wanted her deceased relative killed and she had not
mentioned the sexual assault to anyone).

See, e.g., Kabiligi Trial Judgement, paras. 1969-1986, see supra note 170.

See B. Don Taylor III, “Witness Proofing in International Criminal Law: Is Widening
Procedural Divergence in International Criminal Tribunals a Cause for Concern?”,
available at http://www.isrcl.org/Papers/2008/Taylor.pdf, last accessed on 18 March
2011.

20 Ibid.
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every case before the ICTY and ICTR, a witness has provided the state-
ment years previously and has had no contact with the court or prosecutor
since that time.

The ICTR Appeals Chamber affirmed the Trial Chamber ruling in
Prosecutor v. Karemera by denying a defense motion to prohibit the
prosecution from “proofing” witnesses,”' noting that as long as the prac-
tice did not constitute manipulating the evidence,”” the practice could
incorporate several permissible activities.”>> The Appeal Chamber noted
that the defense could explore witness coaching or tampering on cross-
examination.”* As a practice note, proofing enables the prosecution to
identify additional or inconsistent information and disclose this infor-
mation to the defense team prior to trial.”*> Properly conducted, “proof-
ing” not only eliminates surprise at trial and provides the defendant an
opportunity to better defend,”° but enables the prosecutor to establish a
level of trust with the victim, placing the victim at greater ease and reduc-
ing the trauma of testifying at trial.>*’

B! ICTR, Prosecutor v. Karemera, Decision on Interlocutory Appeal Regarding Witness

Proofing, 11 May 2007, ICTR-98-44-AR73.8.

2 Ibid. at para. 15

3 Ibid. at para. 23 (noting that permissible activities consist of “comparing statements
made by a witness, detecting differences and inconsistencies in recollection of the
witness, allowing a witness to refresh his or her memory in respect of the evidence he
or she will give, inquiring and disclosing to the Defence additional information and/or
evidence of incriminatory and exculpatory nature in sufficient time prior to the wit-
ness’ testimony”).

34 Ibid. at para. 15.

5 Ibid. at para. 17.

> Ibid.

57 See ICTY, Prosecutor v. Limaj, Decision on Defence Motion on Prosecution Practice
of “Proofing” Witnesses, 10 December 2004, IT-03-66-T, p. 3 (upholding the practice
of witness proofing before the ICTY, noting that the practice of proofing has been
practiced at the ICTY since its inception, the practice is widespread in jurisdictions
where there is an adversary procedure, and the practice has a number of advantages
including assisting a witness to better cope with the testifying); SCSL, Prosecutor v.
Sesay, Decision on the Gbao and Sesay Joint Application for the Exclusion of the
Testimony of Witness TF1-141, 26 October 2005, SCSL 04-15-T, para. 33 (finding
that “proofing witnesses prior to their testimony in court is a legitimate practice that
serves the interests of justice [...] especially so given the particular circumstances of
many of the witnesses in this trial who are testifying about traumatic events in an en-
vironment that can be entirely foreign and intimidating for them”).

FICHL Publication Series No. 12 (2012) — page 124



Addressing the Challenges to Prosecution of
Sexual Violence Crimes before International Tribunals and Courts

In the case of Prosecutor v. Lubanga, the ICC rejected the ICTR
approach, specifically noting the Courts’ concerns relative to sexual
crimes victim/witnesses and finding that the prosecution had failed to
establish an accepted practice of witness proofing in domestic systems.?**
The civil law system does not identify a witness with a party and thus
prosecutors in civil systems do not proof witnesses. However, the ICC has
adopted an adversarial trial methodology and although many have urged
that the ICC adopt greater indicia of a civil law system, prohibiting proof-
ing may not be the most appropriate starting point and this ruling may
very well result in collateral issues,”’ including increased delays during
trial. >’

In addition to issues involving substance, many sexual assault wit-
nesses have indicated that testifying at trial rose to the level of what they
perceived to be an attack on their credibility and a feeling that they were
placed on trial.**' In trials at the ad hoc international tribunals and ICC,
the witness is expected to clarify and expand on information contained in
the pre-trial statement, either on direct or cross-examination, and through
this process provide information to the court by which the court can as-
sess the content of the testimony and the credibility of the witness. Unfor-
tunately, the role of the defense counsel in the adversarial model includes
vigorous examination of material prosecution witnesses to assess credibil-
ity and reliability. Thus, given the current model, it is critical that sexual
crimes victims understand the international court system and how this
system operates so they are prepared for the ordeal of testifying.?* This

% See Lubanga Decision on Witness Familiarisation, p. 42, see supra note 124 (stating

that if any general principle of law could be drawn from a survey of the national laws
of the world’s various legal systems, witness proofing would be prohibited).

See van Schaack, 2009, p. 400, see supra note 104 (noting that the prohibition “may
also disparately impact women and particularly victims of sexual violence,” re-
traumatizing them because they are ill prepared to fully understand the need for inva-
sive questions and the right of defense to vigorously cross-examine).

See ICTR, Prosecutor v. Karemera, Decision on Defence Motions to Prohibit Wit-
ness Proofing, 15 December 2006, ICTR 98-44-T, para. 17 (noting that proofing re-
duces “surprise” at trial and the delays that could result).

Price, 2010, pp. 10-12, see supra note 213.

The ICC ruling on proofing did not include a prohibition on court familiarization.
However, unless this familiarization is conducted by the prosecutor who will lead this
witness, the effectiveness of such familiarization is in dispute. See ICC, Prosecutor v.
Lubanga, Decision Regarding the Practices Used to Prepare and Familiarise Witness-
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aspect of the adversarial model has been assessed in the context of inter-
national prosecutions and found lacking by several experts who urge the
ICC to adopt a civil trial model with increased judicial involvement and
with respect to the mode of presentation of the case.**

3.6.3. Establishing Accountability

The mandate of the tribunals and the ICC is to bring to justice those most
responsible for the commission of those international crimes within the
jurisdiction of each respective court — leaders, planners, and organizers.***
Although several officials and individuals involved in the senior levels of
criminal activity personally commit predicate sexual violence acts, current
ICC investigations suggest this may be less likely in cases of the most
senior — and potentially most culpable — military commanders and lead-
ers.”® This difference in the fact pattern between sexual offenses and oth-
er types of offenses places significant focus on the defendant’s responsi-
bility for sexual acts committed by others. Despite this, the indictments
and findings in the ICTR cases to date suggest that the prosecutor relies
most heavily on establishing a defendant’s responsibility under Article
6(1) of the ICTR Statute, that is, individual criminal responsibility,**® and
includes Article 6(3) of the ICTR Statute, that is, command and superior

es for Giving Testimony at Trial, 30 November 2007, ICC-01/04-01/06, para. 22 (in-
dicating the Registry will conduct witness familiarization).

See William Pizzi, "Overcoming Logistical and Structural Barriers to Fair Trials at
International Tribunals,” in International Commentary on Evidence, 2006, vol. 4, no.
1, article 4.

ICTR Statute, Articles 5, 7, 8, see supra at note 61; ICTY Statute, Articles 6, 8, 9, see
supra note 61; Rome Statute, Article 5, see supra note 19.

See, e.g., Bemba Confirmation Decision, see supra note 40 (indicting defendant on
basis of command responsibility for sexual violence crimes of subordinates); Katanga
Confirmation Decision, see supra note 40 (indicting Katanga, the de facto leader of
the FRPI, and Chui, the de facto leader of the FNI as co-perpetrators for acts of sexual
violence committed by others); ICC, Prosecutor v. Mbarushima, Decision on the
Prosecutor’s Application for a Warrant of Arrest Against Callixte Mbarushima, 28
September 2010, ICC-01/04-01/10 (issuing an arrest warrant for defendant, Mba-
rushima, under theory of common plan and common purpose for acts of sexual vio-
lence not personally committed by defendant).

ICTR Statute, Article 6(1), see supra note 61 (“A person who planned, instigated,
ordered, committed or otherwise aided and abetted in the planning, preparation or ex-
ecution of a crime referred to in articles 2 to 4 of the present Statute, shall be individ-
ually responsible for the crime.”).
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responsibility,**” as a “back up” rather than a primary means of establish-

ing responsibility. More recently, following in the footsteps of the ICTY’s
success in holding senior defendants responsible under the theory of joint
criminal enterprise (‘JCE”),**® ICTR prosecutors have displayed a prefer-
ence for this theory in lieu of command responsibility under Article
6(3).** As discussed below in Section 3.6.3.2., this may be the result of
the inflexible and stringent application of the elements required to estab-
lish responsibility that is appropriately characterized as command respon-
sibility.

Irrespective of prosecutorial maneuvering to select a theory of re-
sponsibility that can be established with the available evidence, prosecu-
tors continue to struggle to establish defendant responsibility in sexual
crimes cases at trial. A review of several ICTR cases resulting in acquit-
tals suggests that the successful prosecution of sexual offense cases re-
quires prosecutors to identify specific evidentiary requirements to estab-
lish a defendant’s responsibility and present specific evidence to meet
these requirements.>°

7 ICTR Statute, Article 6(3), see supra note 61 (“The fact that any of the acts referred

to in articles 2 to 4 of the present Statute was committed by a subordinate does not re-
lieve his or her superior of criminal responsibility if he or she knew or had reason to
know that the subordinate was about to commit such acts or had done so and the supe-
rior failed to take the necessary and reasonable measures to prevent such acts or to
punish the perpetrators thereof.”).

See Patricia Viseur Sellers, “The Prosecution of Sexual Violence in Conflict: The
Importance of Human Rights as Means of Interpretation”, 2007, available at
http://www2.ohchr.org%2Fenglish%2Fissues%2Fwomen%2Fdocs%2FPaper Prosec
ution_of Sexual Violence.pdf, last accessed on 4 April 2011; Tadi¢ Trial Judgement,
para. 536, see supra note 214; Furundzija Appeal Judgement, see supra note 24; IC-
TY, Prosecutor v. Krsti¢, Judgement (Trial), 2 August 2001, IT-98-33-T, para. 2; IC-
TY, Prosecutor v. Kvocka, Judgement (Appeal), 22 March 2006, 1T-97-24-A, para.
85.

But see Rome Statute, Article 25(3)(d), see supra note 19 (rejecting the wholesale
importation of the theory of joint criminal enterprise into the Rome Statute adopting
instead the theory referenced as “common purpose”).

See, e.g., Kabiligi Trial Judgement, see supra note 170; Hategekimana Trial Judge-
ment, see supra note 155; Kajelijeli Trial Judgement, see supra note 49; Muvunyi Tri-
al Judgement, see supra note 147.
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3.6.3.1. Individual Criminal Responsibility

Article 6(1) of the ICTR Statute establishes individual responsibility for
the planning, instigating, ordering, committing or otherwise aiding and
abetting in the planning, preparation or execution of any crime within the
jurisdiction of the tribunal.®' It is an unusual case in which military supe-
riors “order” rape and sexual offenses; a large number of sexual crimes
cases before the ICTR include aiding and abetting, and instigating as the
primary grounds of direct responsibility.”>* In those cases resulting in
acquittals, the prosecution failed to present evidence linking the defendant
to the individual acts of others in sufficient detail with respect to the time,
date and location to establish the defendant’s responsibility for the act. In
Semanza, although there was testimony as to certain rapes, the prosecu-
tion failed to establish that these particular rapes occurred in the location
charged and the court dismissed those counts.?? Similarly, in Gacumbitsi,
the court found that the defendant instigated rape by use of a megaphone
calling for rape of Tutsi women but that the evidence did not sufficiently

»! See ICTR Statute, Article 6(1), see supra note 61; ICTY Statute, Article 7(1), see
supra note 61; Rome Statute, Articles 25(3)(a)—(f), see supra note 19; see also Sellers,
2007, see supra note 248.

See ICTR Statute, Article 6, see supra note 61 (defining the required elements of
“ordering” within a command structure as including a duty of the subordinate to
obey). Characterizing rapes or sexual offenses during armed conflict as resulting from
“orders” is generally not accurate and tends to blur the lines between differing modes
of responsibility, such as instigation, command responsibility, and common purpose.
See ICTR, Prosecutor v. Nyiramasuhuko and Ntahobali, Indictment, 3 February
2001, ICTR 97-21-I (indicting Nyiramasuhuko for rape as CAH on the basis of telling
her subordinates to rape Tutsi women before killing them); see also Semanza Trial
Judgement, see supra note 100 (holding defendant responsible for instigating a rape
occurring after he encouraged others to rape Tutsi women). But see, Tracy Fehr, “In
unprecedented decision, Congo sentences military officer for ordering rape”, in Chris-
tian Science Monitor, Africa Monitor, 25 February 2011, available at http://www.cs
monitor.com/World/Africa/Africa-Monitor/2011/0225/In-unprecedented-decision-
Congo-sentences-military-officer-for-ordering-rape, last accessed on 11 May 2011
(noting that several military officers were found guilty and sentenced to not more than
20 years for ordering rapes in Congo with 49 rape victims testifying and the number
of rapes estimated at over 8000). The facts of the case established that nearly all
women and children, some as young as only several months old, in specific villages
were raped and sexually assaulted, but not killed, by military personnel over a short
period of time are compelling and unique).

Semanza Trial Judgement, see supra note 100.
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link defendant’s actions to rapes that occurred in the nearby areas.”* In
Muvunyi, the court found that rapes had occurred but that the group that
committed the rapes was not the same as those referenced in the indict-
ment, and that the evidence failed to establish a relationship between the
defendant and the group.”

It is unclear whether the required evidence was unavailable or
available but not presented. In cases where the missing link is time and
location, a greater focus on these requirements at the investigative stage
may have yielded the required evidence. In the case of Gacumbitsi,*>® the
missing evidence possibly could have been provided by a witness who
could place the defendant at a certain time in the vehicle with the mega-
phone. Such witnesses provide additional facts that buttress other wit-
nesses’ testimony and fill in the gaps in the prosecution’s case. Likewise,
establishing location generally does not require a reliance on the witness’s
ability to read maps. In Semanza,”’ perhaps a painstaking examination to
assist the rape victims in recalling how long they walked, whether a wit-
ness recognized the location of where the assault occurred, what the as-
sailant was wearing and what the assailant might have said would have
provided some indication of location, time or date. Because this type of
evidence does not go directly to an element of the offense itself, this is the
type of material information that often is not contained in a pre-trial
statement and not led or presented in evidence by a prosecutor. These
types of witnesses who can corroborate certain facts and add “missing”
information are often overlooked when the prosecutor is compiling a final
witness list.”*®

% Gacumbitsi Trial Judgement, see supra note 155.

Muvunyi Trial Judgment, see supra note 147.

Gacumbitsi Trial Judgement, see supra note 155.

Semanza Trial Judgement, see supra note 100.

This is an enormous task for a prosecutor particularly in courts where proofing is not
permitted, investigations are not thorough, time has passed between the statement and
trial, and number of witnesses is limited by the court. In such courts, it will be nearly
impossible for a prosecutor to identify evidentiary “gaps” prior to trial and he or she
may be required to amend the witness list throughout trial to meet evidentiary re-
quirements.
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3.6.3.2. Holding Senior Officials Responsible for Acts of
Subordinates

Historically, rape and other sexual offenses have been regarded as “spoils
of war”.*®’ The remnants of this historical backdrop are still with us today
as seen in the difficulties in establishing derivative responsibility of senior
officials and military personnel for sexual offenses under the theory of
command or superior responsibility.*®® Under the theory of command and
superior responsibility, superiors are held responsible for acts of a subor-
dinate if certain requirements are met.”®' The focus of the courts has been
on the degree of control the superior exercised and whether the superior
knew or should have known that the subordinate was about to commit or
had committed criminal acts.**

" See generally Noma Bar, “Violence Against Women: War’s Overlooked Victims”, in
The Economist, 13 January 2011, available at http://www.economist.com/node/179
00482, last accessed on 11 May 2011; Larry J. Siegel, Criminology, Thomson
Wadsworth, 2008, p. 291.

See generally Joakim Dungel, “Command Responsibility in International Criminal
Tribunals”, Paper Presented at the National Consultative Summit on Extrajudicial
Killings and Enforced Disappearances — Searching for Solutions, Manila, 16—17 July
2007, available at http://sc.judiciary.gov.ph/publications/summit/Summit%20Papers/
Dungel%20-%20Command%20Responsibility%20in%20ICT.pdf, last accessed on 11
May 2011. For cases discussing command responsibility, see SCSL, Prosecutor v.
Brima, Judgement (Trial), 20 June 2007, SCSL-04-16-T, paras. 779-800; ICTY,
Prosecutor v. Blaski¢, Judgement (Trial), 3 March 2000, 1T-95-14-T, para. 721-32.
However, the Blaski¢ conviction for sexual violence was overturned on appeal. ICTY,
Prosecutor v. Blaski¢, Judgement (Appeal), 29 July 2004, IT-95-14-A, para. 613
(finding that the actions giving rise to the charge were beyond the appellant’s con-
trol); Nahimana Trial Judgement, see supra note 162.

See generally Richard P. Barrett and Laura E. Little, “Lessons of Yugoslav Rape
Trials: A Role for Conspiracy Law in International Tribunals”, in Minnesota Law Re-
view, 2003, vol. 88, no. 1, p. 30; Nicole Laviolette, “Commanding Rape: Sexual Vio-
lence, Command Responsibility, and the Prosecution of Superiors by the International
Criminal Tribunals for the Former Yugoslavia and Rwanda”, in Canadian Yearbook
of International Law, 1998, vol. 35, p. 93.

Angela M. Banks, “Sexual Violence and International Criminal Law: An Analysis of
the Ad Hoc Tribunal’s Jurisprudence and the International Criminal Court’s Elements
of Crimes”, in College of William and Mary Law School Faculty Papers, 2005, Paper
305, available at http://scholarship.law.wm.edu/facpubs/305, last accessed on 1 May
2011, pp. 59-62 (setting for the approaches of the ad hoc tribunals and the ICC to the
concept of superior responsibility); Rome Statute, Article 28, see supra note 19 (dis-
cussing the circumstances under which a superior can be held criminally liable for the
acts of subordinates).
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Successful prosecution at the ICTR under this mode of responsibil-
ity has been problematic for a number of reasons. The court appears to
have applied a “rigid and highly technical approach to the law of superior
responsibility”?® requiring findings of “effective control” that are outdat-
ed and that have failed to keep pace with developments in command
structures in ongoing military, paramilitary and warlord operations in
armed conflicts.”** Although the ICTR has recognized de facto authority
as a “flexible template” for analysis of evidence, the requirements of “ef-
fective control” remain high and the prosecutor is required to link a par-
ticular defendant to the specific individual who committed the sexual
act.”® In addition, the ICTR has interpreted and applied the requirement
of “knows or should have known” as requiring near-direct evidence, rais-
ing the evidentiary bar for sexual offense cases based on command re-
sponsibility.

In the Kajelijeli case, the ICTR Trial Chamber found that the prose-
cutor failed to establish that the defendant knew or should have known
about his subordinates’ sexual crimes although the prosecutor submitted
evidence of widespread rapes by his subordinates over the course of a few
days in a limited geographic area.’®® The Court rejected the circumstantial
evidence, noting that the defendant was not at the scene of any of the
rapes®®” and that there was no evidence he ordered the rapes.”®® It is un-
clear whether the Trial Chamber conflated the two distinct modes of re-
sponsibility, ordering and superior responsibility, in reaching their find-
ings. In this situation, statistically sound pattern evidence may assist in
establishing these requirements and, if available, should be put forward by
the prosecutor.*®

*% See Michael Newton and Casey Kuhlman, “Why Criminal Culpability Should Follow

the Critical Path: Reframing the Theory of ‘Effective Control’”, in I.F. Dekker and E.
Hey (eds.), Netherlands Yearbook of International Law, Cambridge University Press,
Cambridge, 2009, vol. 40, p. 12.

** Ibid.

5 Ibid. atp. 13.

66 Kajelijeli Trial Judgement, paras. 937-39, see supra note 49.

7 Ibid.

% Ibid.

* See Aranburu, 2010, p. 855, see supra note 141 (discussing the use of pattern evi-
dence).
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The Trial Chamber in Prosecutor v. Gacumbitsi convicted the de-
fendant of eight rapes but acquitted him of certain other rapes where the
Trial Chamber found that the rapes had taken place, but that the defendant
did not exercise authority “over the conseillers, gendarmes, soldiers, and
Interahamwe in Rusumo Commune at the time of the events”.?’° On ap-
peal, the prosecution argued, in part, that the Trial Chamber erred in fail-
ing to find defendant responsible for the rapes under Article 6(3) of the
ICTR Statute.””! The Appeal Chamber found that Trial Court erred in
failing to find that the defendant exercised de facto authority; however, it
found that the prosecution failed to establish the relationship between the
accused and the specific persons who committed the rapes.”’? Although
the “link” between the defendant and the perpetrators would appear to
have been established by proving the position of the defendant and the
identity of at least one of the perpetrators as someone over which the de-
fendant exercises de facto authority, Conseiller Karagame, the Trial and
Appeal Chamber found this evidence insufficient. Thus, a prosecutor
should be ever mindful that specific evidence may be required to establish
a defendant’s effective control in cases involving sexual offenses, and
ensure that witness lists include witnesses that can address these issues
thoroughly.

3.6.3.3. Common Purpose as a Sister of Joint Criminal Enterprise

Prosecutors at both the ICTY and ICTR have relied increasingly on the
theory of JCE to overcome the challenges of linking the defendant to the
predicate criminal act.”” Joint criminal enterprise has been an effective

7% Gacumbitsi Appeal Judgement, paras. 141-42, see supra note 77 (citing to Judgement

(Trial), ICTR-01-64-T, 17 June 2004, para. 243).

7 Ibid. at paras. 141-46.

2 Ibid. at paras. 144-45.

7 See Rebecca L. Haffajee, “Prosecuting Crimes of Rape and Sexual Violence at the
ICTR: The Application of Joint Criminal Enterprise Theory”, in Harvard Journal of
Law and Gender, 2006, vol. 29, no. 1, p. 201; Banks, 2005, pp. 53-58, see supra note
262 (summarizing the Tadi¢ decision and explaining the three different categories of
actions that qualify as joint criminal enterprise).

Joint Criminal Enterprise (also known simply as ‘JCE’) was developed and urged
forward at the ICTY to address the recurrent challenges to establishing responsibility
of senior leaders. JCE, known as “Just Convict Everyone” in international prosecuto-
rial circles, was not adopted in its entirety as a mode of responsibility by the ICC. The
competing tensions between accountability of senior leaders for acts of those under
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tool for prosecuting cases of senior leaders where evidence fails to estab-
lish a direct link between the defendant and the individual committing the
predicate act.’”* However, JCE could be used to establish culpability in
attenuated circumstances, a practice that borders on strict liability based
on organization membership that was rejected in practice at Nurem-
berg””, and although some fully urge the use of JCE to ease evidentiary
requirements for gender based crimes,”’ thought should be given to em-
ploying JCE judiciously.?”” Since the ICC has not adopted the theory of
joint criminal enterprise (substituting instead the “common purpose”
mode of responsibility), challenges to establishing defendant’s responsi-

their control and holding such leaders accountable for all foreseeable acts of subordi-
nates (strict liability) have not fully been resolved.

See, e.g., ICTR, Prosecutor v. Mpambara, Amended Indictment, 27 November 2004,
ICTR-2001-65-1, para. 20 (charging defendant sexual offenses as genocide on the ba-
sis of JCE where the charged acts were a reasonably foreseeable consequence of exe-
cuting the JCE, in the absence of allegations or facts supporting a superi-
or/subordinate relationship or link between the defendant and those who committed
the acts); see also ICTY, Prosecutor v. Krsti¢, Judgement (Appeal), 19 April 2004,
1T-98-33-A; ICTY, Prosecutor v. Krajisnik, Judgement (Appeal), 17 March 2009, IT-
00-39-A, paras. 162-175.

See Raha Wala, “From Guantanamo to Nuremberg and Back: An analysis of Conspir-
acy to Commit War Crimes under International Humanitarian Law”, in Georgetown
Journal of International Law, vol. 41, no. 3, pp. 683, 696-97 (noting that the Nurem-
berg judges did not apply strict membership liability but required a mens rea determi-
nation and further stating that “[m]ost of the defendants sufficiently used their control
and authority in connection with war crimes to be convicted, but the IMT’s treatment
of Hess showed that the tribunal was reticent to establish liability where a defendant’s
connection to the substantive war crimes was too tenuous”).

See Patricia Viseur Sellers, Individual(’s) Liability for Collective Sexual Violence, in
Karen Knop (ed.), Gender and Human Rights, Oxford University Press, 2004, pp.
153, 182-185 (examining specific ICTY cases and arguing that foreseeability of sex-
ual violence crimes renders a defendant responsible under JCE for sexual assaults in
wartime). “Sexual violence as a natural and foreseeable consequence of other crimes
comes close to being the legal description of the inevitable wartime sexual violence”.
1bid. at p. 192.

Haffajee, 20006, p. 202, see supra note 273 (noting concerns with broad application of
JCE and arguing “for the targeted use of JCE theory in effectively prosecuting crimes
of rape and sexual violence”).
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bility in prosecution of sexual crimes before the ICC under the mode of
“common purpose” are unclear.””

3.7. The Appeal

3.7.1. Setting the Record

For many prosecutors, setting or establishing the record for appeal is not a
primary concern as they present a case at trial; however, including appel-
late considerations in trial preparation assists the prosecutor in not only
identifying trial issues, but resolving these in advance of trial.

Common law attorneys are often not adept at preserving prosecu-
tion appellate issues regarding the civil law based right of the prosecutor
to appeal a verdict of not guilty.””” This right to appeal an acquittal may
influence the manner in which a prosecutor establishes a record for appeal
at trial.

The prosecutor should make a record at trial for appeal of all exhib-
its*®” and witnesses?™' that the prosecutor moves forward at trial, but are
not admitted or permitted to be called, respectively. The preferred manner
in which this is done is through a written motion at the time that the court
rules the document inadmissible or excludes a witness.”** The motion
should append the document if it has not been excluded prior to trial and
is not in the trial record.

78 But see Lubanga Confirmation Decision, paras. 334-335, see supra note 85; Al
Bashir Arrest Warrant, para. 210, see supra note 85 (discussing modes of responsibil-
ity in context of confirmation proceedings).

ICTR Statute, Article 24(1), see supra note 61 (providing for appeals from “persons

convicted by the Trial Chambers or from the Prosecutor”); Rome Statute, Article

81(a), see supra note 19.

Exhibits can include documents, video tapes, audio tapes, pictures, maps, victim’s

clothing and any other tangible items. See Archbold, 2005, pp. 994-995, see supra

note 133.

See ICTR, Prosecutor v. Bagosora, Decision on Aloys Ntabakuze’s Interlocutory

Appeal on Questions of Law Raised by the 29 June 2006 Trial Chamber I Decision on

Motion for Exclusion of Evidence, 18 September 2006, ICTR-98-41-AR73.

*2 ICC RPE, Rule 64(1), see supra note 33; ICTR RPE, Rule 72, see supra note 46
(providing for preliminary motions and establishing requirements); see also ICTR
RPE, Rule 73, see supra note 46 (providing for motion practice and establishing re-
quirements).
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For documents introduced at trial, the prosecutor should move the
document forward to the court by identifying it to the court and requesting
that it be “identified for the record”. Often, prosecutors will move a doc-
ument forward with one witness who can testify to the document’s au-
thenticity and relevancy in part, and the prosecutor will indicate that he
will complete the process through another witness who will be called at a
later time. After the witness testifies at a later time, the prosecutor will
then move to admit the document into evidence. The prosecutor should
ensure that the grounds on which a document was excluded are noted by
the trial chamber and should make a short statement on the record ad-
dressing any deficiencies noted if the record is not clear on what basis the
prosecutor sought to introduce the document. If the deficiency is authenti-
cation, the prosecutor should strive to cure this deficiency at a later time
in trial by reserving the right to establish this later during the trial. In any
given case, there will be documents marked and submitted to the court for
identification that are not admitted into evidence. These documents assist
the Appeals Chamber in establishing whether there are certain grounds for
appeal, and ruling appropriately on these issues.

Witness testimony that is excluded after a witness answers a ques-
tion is generally not problematic unless the purpose of the prosecutor’s
line of questioning is unclear. In that instance, the prosecutor should state
the purposes for the line of questioning on the record. If the witness has
not answered and the line of questioning is unclear, the prosecutor should
clarify this by means of a short statement on the record and, if known,
what was the expected response. On occasion, a party seeks information
from a witness, encounters difficulty in eliciting that information, and the
trial court truncates the line of questioning.® In this situation, the prose-
cutor should place on the record the expected answer and the basis for
why the prosecutor expects this answer. The trial chamber may require
that this be done out of hearing of the witness, and the prosecutor might
elect to establish the record after the witness has left the stand. Likewise,
if a witness is excluded, the prosecutor should move into evidence the
summary of the witness’s statement submitted in the pre-trial brief, or
offer a summary of expected testimony orally into the record. Without
this information about the expected testimony of a witness, the appellate

5 See, e.g., ICTR, Prosecutor v. Semanza, Transcript, 14 November 2000, pp. 4849

(terminating line of questioning from a defense counsel regarding distance).
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chamber is forced to reach outside the record to the pre-trial briefs and
admitted witness pre-trial statements to resolve whether there was an error
in refusing to call a witness.

The ICTR and other international tribunals tend to hold the parties

to rigid pre-trial witness lists and consider several factors in determining
whether to grant a motion to vary that list.*** The prosecutor is well-
advised to inform the tribunal of a need to call additional witnesses as
soon as these needs become known.?®* A refusal of the trial court to allow

284
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See ICTR Statute, Articles 54, 71, 73, 73ter, 92bis and 93bis, see supra note 61; see
also ICTR, Prosecutor v. Karemera and Ngirumpatse, Decision Relative a la Requete
de Mathieu Ngirumpatse aux fins de Modification De Sa Liste De Noms De Temoins
Et En Consideration, Articles 54, 71, 73 et 73ter, 28 December 2010, ICTR-98-44-T
(noting several factors for determining whether to grant leave to modify a witness list,
including the complexity of the issue at hand, prejudice to either party, the stage of
the proceedings, existence of corroboration, and any delays that might result); see also
ibid. atp.4n. 12:
12. Le Procureur c. Bagosora et consorts, affaire n° ICTR-98-41-T, Decision on
Prosecution Motion for Addition of Witnesses Pursuant to Rule 73 bis (E), 26 juin
2003, par. 14-22; Decision on Prosecutor’s Motion for Leave to Vary the Witness
List Pursuant to Rule 73 bis (E), 21 mai 2004, par. 8-14. Le Procureur c. Pauline
Nyiramasuhuko, Arséne Shalam Ntahobali, Sylvain Nsabimana, Alphonse Ntezirya-
yo, Joseph Kanyabashi and Elie Ndayambaje, affair n° ICTR-98-42-T, Decision on
Prosecutor’s Motion for Leave to Add a Handwriting Expert to His List of Witness-
es, 14 octobre 2004, par. 11; Le Procureur c. Ferdinand Nahimana, Jean-Bosco
Barayagwiza and Hassan Ngeze (“Media Case”), affaire n® ICTR-99-53-T, Decision
on the Prosecutor’s Oral Motion for Leave to Amend the List of Selected Witnesses,
26 juin 2001, par. 17; Le Procureur c. Aloys Simba, affaire no® ICTR-01-76-1, Deci-
sion on the Prosecution’s Motion to Vary the Witness List, 27 aoGt 2004, par. 7; Le
Procureur c. Augustin Ndindiliyimana, Augustin Bizimungu, Frangois-Xavier
Nzuwonemeye and Innocent Sagahutu, affaire no® ICTR-00-56-T (“Ndindiliyimana
et al.””), Decision on Sagahutu’s Motion to Vary his Witness List, 26 mai 2008, par.
5; Ndindiliyimana et al., Decision on Augustin Bizimungu’s Motion to Vary his
Witness List, 24 octobre 2007; Ndindiliyimana et al., Decision on Nzuwonemeye’s
Motion to Request to Vary his Witness List, 31 janvier 2008, par. 3; Le Procureur c.
Rukundo, affaire n® ICTR-2001-70-T, Decision on the Defence Motions for Addi-
tional Time to Disclose Witness’ Identifying Information, to Vary its Witness List
and for Video-Link Testimony and on the Prosecution’s Motion for Sanctions, 11
septembre 2007, par. 10.
On ICC disclosure regime, see supra note 56. See Rome Statute, Article 64(9)(a), see
supra note 19 (the trial chambers shall have the power on application of a party or its
own motion to rule on the admissibility or relevance of evidence); ICC Regulations,
Regulation 35, see supra note 94; ICTR RPE, Rule 67(A)(i), see supra note 46 (re-
quiring the Prosecutor to notify “the Defence of the names of the witnesses that he in-
tends to call to establish the guilt of the accused and in rebuttal of any defence plea of
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the prosecution to hear the testimony of a corroboration witness whose
need becomes known only during trial may deprive the prosecution of
their right to fully present the case. Given that no proofing is permitted by
either party at the ICC, it might be prudent for the prosecution to list all
possible witnesses and summaries of testimony in the witness list, and
identify those that the prosecution expects to call, reserving the right to
call any additional witnesses as required. This practice adopted at the
ICTR reduces the risk of “surprise” to a defendant; however, it does not
address a situation where both the prosecution and defense are caught
unawares by a witness’s testimony at trial and, as a result, desire to call
additional witnesses.

A proper, transparent record is the responsibility of all parties and
the trial chamber. The prosecutor can assist in this process by a well-
reasoned, deliberate preparation and presentation of the case. In the case
of sexual offenses, this approach supports the expansion of sexual crimes
jurisprudence at the appellate level by providing the appeals court a clear
record and thus the tools to appropriately address complex, substantive
issues raised at trial.

3.8. Gender Mainstreaming

The ICC’s framework includes many provisions that assist and support a
gender mainstreaming approach to address what many have identified as a
failure of international courts to investigate and charge sexual offenses.?*®

Importantly, Article 54 of the Rome Statute of the ICC specifically
provides that in order to ensure the effective investigation and prosecution
of the crimes under the jurisdiction of the Court, the Prosecutor shall
“take into account the nature of the crime, in particular where it involves
sexual violence, gender violence or violence against children”.

which the Prosecutor has received notice in accordance with Sub-Rule (ii)”); ICC
RPE, Rule 67(D), see supra at note 46 (“If either party discovers additional evidence
or information or materials which should have been produced earlier pursuant to the
Rules, that party shall promptly notify the other party and the Trial Chamber of the
existence of the additional evidence or information or materials.”).

See Solange Mouthaan, “The Prosecution of Gender Crimes at the ICC: Challenges
and Opportunities”, University of Warwick School of Law, 2010, Legal Studies Re-
search Paper No. 2010-17, available at http://papers.ssrn.com/sol3/papers.cfm?abst
ract_1d=1652790#%23, last accessed on 10 May 2011, pp. 18-20.
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At the pre-investigative stage, the ICC focuses on methods of inves-
tigation particularly as they relate to women and children.”®” The Gender
and Children’s Unit (‘GCU’) was established to provide assistance related
to sexual and gender-based crimes to the Office of the Prosecutor (‘OTP’)
and others at the ICC.”® The GCU supported the OTP in developing vic-
tim questionnaires and interview techniques designed to reduce trauma
while eliciting accurate and thorough information. Charging documents
reflect a focus on sexual crimes with nearly all ICC indictments including
sexual crimes charges as appropriate.”® Furthermore, Article 42(9) of the
Statute requires the Prosecutor to appoint advisers with legal expertise on
specific issues, including on sexual and gender violence. In this light,
Professor Catharine MacKinnon was appointed as Special Gender Advis-
er.

However, mainstreaming requires not only a focus on gender of-
fenses, but a holistic approach where sexual crimes are part of every in-
vestigation in the same way that murder and other predicate offenses, as
well as modes of responsibility, are investigated.*® Simply focusing on
the victim and the predicate act without sufficient supporting investigation
into modes of responsibility and linking evidence will result in the same
technical and evidentiary deficiencies seen to date at the ICTR and other
tribunals. Thus, as per regular practice of the OTP of the ICC, the investi-

#7 See Office of the Prosecutor, Report on Prosecutorial Strategy, ICC, The Hague, 14

September 2006, pp. 5, 7; see also Regulations of the Office of the Prosecutor, 23
April 2009, ICC-BD/05-01-09 (providing in Regulation 34 that: “[i]n each provisional
case hypothesis, the joint team shall aim to select incidents reflective of the most seri-
ous crimes and the main types of victimization — including sexual and gender violence
and violence against children — and which are the most representative of the scale and
impact of the crimes.”).

Bensouda, 2007, pp. 401, 416, see supra note 33.

See ICC, Prosecutor v. Katanga, Document Summarising the Charges Confirmed by
the Pre-Trial Chamber, 3 November 2009, ICC-01/04-01/07-1588-Anx1; ICC, Prose-
cutor v. Bemba, Corrected Revised Second Amended Document Containing the
Charges, 10 October 2010, ICC-01/05-01/08-950-Red-AnxA; see also ICC, Prosecu-
tor v. Al Bashir, Prosecution’s Application Under Article 58, 14 July 2008, ICC-
02/05-157-AnxA.

ICTR, “Best Practices Manual for the Investigation and Prosecution of Sexual Vio-
lence Crimes in Situations of Armed Conflict: Lessons from the International Crimi-
nal Tribunal for Rwanda”, 2008, available at http://www.unictr.org/Portals/0/english/
news/events/nov2008/en/best-practices-manual-sexual-violence.pdf, last accessed on
10 May 2011, pp. 5-7.
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gative and prosecutorial teams should maintain an integrated approach to
prosecution of sexual crimes, investigating and charging these crimes as
part of an overall situation.

3.8.1. Staffing and Gender Representation

Although the ICTR benefited from some of the best and brightest judges
from throughout the world,”' there was a lack of gender representation in
the early days of the tribunal. The appointment of women judges to the
ICTR heralded significant advances in legal jurisprudence regarding sex-
ual crimes.””? Judge Pillay, the president of the trial chamber that rendered
the Tadi¢ decision, was singularly instrumental in ensuring that indict-
ment was amended to include rape as genocide, laying the foundation for
the ground breaking decision establishing the definition of rape — previ-
ously a lacunae in international law. Unfortunately, despite such focus
and a renewed determination to establish appropriate gender representa-
tion at the mid to senior levels at the ICTR and ICC, this goal has argua-
bly not been reached. It is difficult to understand why international courts
have been unable to achieve the goal of adequate gender representation in
their staffing”® when over half of all lawyers and judges in developed
states are women.”** Possibly, this lack of gender representation offers an

#' Many of these judges have gone on to serve on the ICTY/ICTR Appeals Chamber

and/or now hold significant positions in the international community or their home
states. See, e.g., Judge Navanethem Pilay (named as the UN High Commissioner for
Human Rights in 2008, after serving as the President of the ICTR and assigned as a
judge to the International Criminal Court); Judge Erik Mese (named as Supreme
Court Justice in Norway in 2008 after serving as President of the ICTR).

Haffajee, 2006, pp. 201, 205 n. 28 (and accompanying text), see supra note 273.

The ICTR has been unable to reach effective gender representation at the senior lev-
els. See supra note 113. This underrepresentation is possibly explained on the basis of
required geographical representation and gender inequality in developing states. Con-
sideration should be given to a waiver for geographical representation until such time
as gender representation can be met without such waiver.

See, e.g., Statement by H.E. Ambassador Zhang Yesui, Permanent Representative of
the People's Republic of China at the General Assembly of the United Nations Com-
memorative of the 15th Anniversary of the International Conference on Population
and Development, New York, 12 October 2009, available at http://www.china-
un.org/eng/hyyfy/t619994.htm, last accessed on 10 May 2011 (noting that gender ine-
quality still plagues “the development of the world population, especially the people
in the developing countries”).
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explanation for the deficiencies in ICC investigations and charging rela-
tive to gender based offenses.””

3.9. Conclusion

Rape and sexual offenses as genocide, crimes against humanity, and war
crimes are among the most serious of criminal acts and fall within the
jurisdiction of international courts. The international community of states
recognizes the far reaching effects of prosecuting international sexual
offenders; however, the prosecution of these cases has been hampered by
a lack of overall strategic planning, resulting in a failure to focus on sound
and thorough investigations, to draft informed and legally sufficient in-
dictments, and to present available and material evidence of the sexual act
and defendant’s responsibility at trial.

Prosecuting international sexual violence crimes is unlike prosecut-
ing domestic sexual offenses where the focus often is on establishing that
an act of sexual violence occurred and that a charged accused personally
committed that act. The prosecution of international criminal offenses has
been and is limited to the most serious of offenders, including leaders and
planners who may not have personally committed the charged sexual act.
Although the practical problems associated with prosecuting international
sexual crimes are very often the same challenges present in cases in which
non-gender violations are charged, locating and presenting sufficient evi-
dence on the issue of mode of responsibility and criminal culpability of a
senior leader for sexual offenses presents additional challenges. The
greatest prosecutorial challenge facing international prosecutors often is
not establishing that the sexual assault took place — as is the case in most

% See Katy Glassborow, “ICC Investigative Strategy Under Fire”, in Caroline Tosh and

Yigal Chazan (eds.), Special report: Sexual Violence in the Democratic Republic of
the Congo, Institute for War and Peace Reporting, 2008, pp. 89 (noting that early in-
vestigations at the ICC commenced “before sufficient planning had been done”, re-
sulting in less than effective investigations and charging); see also ICC, Prosecutor v.
Katanga and Chui, Decision on Evidentiary Scope of the Confirmation Hearing, Pre-
ventive Relocation and Disclosure under Article 67(2) of the Statute and Rule 77 of
the Rule, 25 April 2008, ICC-01/04-01/07, para. 399 (excluding statements of two
sexual offense witnesses who had not been provided witness protection). Exclusion of
witness statements at the pre-trial stage for failure to provide statutory witness protec-
tions and subsequent dropping of charges of sexual slavery (later cured) suggests a
lack of coherent prosecutorial strategy.
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domestic jurisdictions — but, rather, proving that a particular defendant is
legally responsible.

These challenges can only be addressed by skilled, knowledgeable,
and dedicated court personnel, including linguists, investigators, legal
advisors, prosecutors, judges, and judicial and registry staff, working to-
gether from the beginning of an investigation with the common goal of
holding defendants responsible for sexual offenses. Mainstreaming gender
as an integrated part of an overall prosecutorial strategy to effectively
investigate, charge, and prosecute these types of cases is the single most
material factor to ensuring the effective prosecution of senior leaders for
sexual crimes.

As noted by a career international criminal prosecutor,

[y]ou cannot later graft additional sexual offense charges to
an indictment that was originally crafted with little regard to
sexual offenses and based on the extensive investigation of a
pervasive genocide — that subsumed sexual offenses — as a
subset of the more vicious genocide. You will not succeed.
The host indictment will reject the grafted afterthought.**®

% Interview with Ibukunolu Alao Babajide (IBK), a 12-year career prosecutor at the

ICTR, now serving as the senior legal advisor at United Nations Mission in Sudan
(UNMIS), 27 March 2011.
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This chapter intends to explain and critically analyse the legal elements of
the sexual offences in international criminal law (‘ICL’), with a special
focus on the Rome Statute. Thus, the starting point is the Rome System,
including the growing, albeit incipient, case law of the International Crim-
inal Court (‘ICC’). The case law of the ad hoc tribunals will be taken into
account as far as it provides basic definitions of sexual offences. The
chapter focuses on the explicit criminalizations, that is, the offences codi-
fied explicitly as sexual acts (Section 4.2.). Implicit criminalizations will
only be dealt with in a complimentary manner (Section 4.3.). Before start-
ing with the legal analysis, some general remarks on the integration of
sexual violence in ICL and international crimes in general are necessary
(Section 4.1.).

4.1. International Criminal Law, International Crimes and
Sexual Violence

Sexual violence may be criminalized explicitly or implicitly." A classical
implicit criminalization constitutes the classification of a sexual offence
as an offence against the honor or dignity of the victim. Indeed, in nation-
al law rape and other forms of sexual violence are, in part, still considered

Kai Ambos is Chair of Criminal Law, Criminal Procedure, Comparative Law and
International Criminal Law at the Georg-August-Universitit Gottingen. He is also
judge at the District Court in Gottingen.

Generally on the status of sexual violence in international law, see Ntombizozuko
Dyani, “Sexual Violence, Armed Conflict and International Law in Africa”, African
Journal of International and Comparative Law, 2007, vol. 15, pp. 234 et seq. Equally
distinguishing between explicit and implicit criminal provisions, see Dianne Luping,
“Investigation and Prosecution of Sexual and Gender-Based Crimes before the Inter-
national Criminal Court”, 2009, in American University Journal of Gender, Social
Policy & the Law, vol. 17, no. 2, pp. 431 et seq.
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as offences against dignity” although there is a clear tendency to qualify
them as offences against sexual integrity or autonomy.® Older definitions
of rape in International Humanitarian Law also focus on the attack on the
woman’s honor.* After the issue of sexual violence was almost non-
existent in the trials following World War II° (sexual crimes have even

Criminalization of rape and sexual violence has experienced several changes world-
wide, closely linked to the current understanding of gender-equality and rights. As de-
scribed in Dipa Dube, Rape Laws in India, LexisNexis, New Delhi 2008, pp. 1-2, 11—
15 and 161 ef seq., and similarly in Christina Miiting, Sexuelle Nétigung,; Vergewallti-
gung (s 177 StGB). Reformdiskussion und Gesetzgebung seit 1870, De Gruyter, Ber-
lin, 2010, pp. 8 et seq., rape was previously considered as an offence against property
or the honor of third parties (the women’s owner, husband and/or family members),
before it was later considered as an offence against the honor of the actual female vic-
tim. See, for example, the Indian Penal Code of 6 October 1860 (reprinted in K G
Kannabiran (ed.), Halsbury’s Laws of India. 5(2). Criminal Law-II, LexisNexis But-
terworths, New Delhi 2006, p. 193), where rape is incorporated in Section 375, Chap-
ter 12 under ‘Offences against Women’. Dipa Dube, op. cit., describes rape in Indian
law as “violence of the private person of the woman” (p. 1) and welcomes develop-
ments in the Indian jurisprudence until 2003 as “the recognition of the rights of rape
victims [which] have enabled women to secure their dignity and honor” (p. 135). See
also Uruguay, where rape is criminalized, unmodified since 1933, by Art. 272 of the
Codigo Penal under the heading of “good customs and family order (“Titulo X: De
los delitos contra las buenas costumbres y el orden de la familia”). According to a
Draft law, rape shall be punished as a crime against the sexual liberty (the draft is
available at http://www.presidencia.gub.uy/sci/noticias/2010/12/2010121301.htm, last
accessed on 30 March 2011).

For examples, see infirra note 16.

See, e.g., Art. 27 Geneva Convention (IV) relative to the Protection of Civilian Per-
sons in Time of War, 12 August 1949, United Nations Treaty Series (‘U.N.T.S.”), vol.
75, p. 287, entered into force 21 October 1950 (women “shall be especially protected
against any attack on their honor, in particular against rape, enforced prostitution, or
any form of indecent assault”) and Art. 75(2)(b) Additional Protocol to the Geneva
Conventions of 12 August 1949, and relating to the Protection of Victims of Interna-
tional Armed Conflicts (Protocol I), 8 June 1977, U.N.T.S., vol. 1125, p. 3, entered
into force 7 December 1979 (“AP I”). See further Machteld Boot and Christopher K.
Hall, in Otto Triffterer (ed.), Commentary on the Rome Statute, Beck, Munich, 2008
(second edition), Art. 7 marginal number (‘mn.’) 42, 48 with fn. 246; Michael Cottier,
in Triffterer (ed.), op. cit., Art. 8 mn. 202, 209. On further international laws and in-
struments with relevance to sexual violence and gender crimes, see Kelly D. Askin,
“Crimes against women under international criminal law”, in Bartram S. Brown (ed.),
Research handbook on international criminal law, Edward Elgar, Cheltenham, 2011,
pp. 86 et seq.

For an assessment of the Nuremberg and Tokyo trials, see Alison Cole, “International
criminal law and sexual violence”, in Clare McGlynn and Vanessa E. Munro (eds.),
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been labeled “the ‘forgotten’ crimes in international law”®), it has mean-

while received increasing attention.” In the negotiations leading to the
Rome Statute (‘ICC Statute’)® the first war crimes proposals linked sexual
offences to outrages upon personal dignity, and it was not before Decem-
ber 1997 that the Preparatory Committee created a separate category in its
own right for sexual offences.’” Today, sexual violence is explicitly crimi-
nalized under the heading of crimes against humanity and war crimes (see
Section 4.2.). Apart from that, one may also read sexual offences implicit-
ly into several other crimes against humanity and war crimes, in particular
those referring to acts against the bodily integrity and right to reproduc-
tion."” In ICL such a criminalization latu sensu exists with regard to the
crime of outrages upon personal dignity and torture (see infra 4.3.1.),
genocide (see infra 4.3.2.) and to persecution as a crime against humanity
(see infra 4.3.3.).

The use of criminal law as an instrument of social control presup-
poses that the conduct criminalized actually causes sarm to legal interests
(Rechtsgiiter) which a given society considers important enough to be
protected by means of criminalizations.'' While international crimes con-

Rethinking Rape Law. International and Comparative Perspectives, Routledge-
Cavendish, Abingdon 2010, pp. 48—50, and pp. 58—59.

See Christine Chinkin, “Gender-related Violence and International Criminal Law and
Justice”, in Antonio Cassese (ed.), The Oxford Companion to International Criminal
Justice, Oxford University Press, Oxford, 2009, p. 76; Kelly D. Askin, “Women and
International Humanitarian Law”, in Kelly D. Askin and Dorean M. Koenig (eds.),
Women and international human rights law, Vol. 1, Transnational Publishers, Ardsley
NY, 2001, p. 64. In a similar vein, see Nimah Hayes, “Creating a Definition of Rape
in International Law: The Contribution of the International Criminal Tribunals”, in
Shane Darcy and Joseph Powderly (eds.), Judicial Creativity at the International
Criminal Tribunals, Oxford University Press, Oxford, 2010, p. 129 (“extraordinarily
little appetite historically to prosecute the crime, in part due to the continuing percep-
tion that sexual violence was simply one of the “spoils of war’.”).

For an enlightening summary of the approaches to sexual violence before the different
institutions of ICL, see Cole, 2010, pp. 48 et seq., see supra note 5.

Rome Statute of the International Criminal Court, 17 July 1998, U.N.T.S., vol. 2187,
p- 3, entered into force on 1 July 2002 (“ICC Statute™).

’ Reproducing Art. 75(2)(b) AP I (supra note 4), see Cottier, 2008, Art. 8 mn. 203, see
supra note 4.

For cross-references as to war crimes, see ibid., Art. 8 mn. 203 in fine, 204.

The underlying harm principle, or Rechtsgutslehre, is a core question of criminal law
theory that has been extensively treated in several academic writings, in particular
with a view to the anticipated criminalization of preparatory acts. See, e.g., Jens
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stitute a threat to the collective legal interests of international peace and
securi‘[y,12 national crimes concern more concrete legal interests such as
life, bodily integrity, liberty and personal autonomy.13 As to international
sexual offences international peace and security is also invoked,14 but

Puschke, “Grund und Grenzen des Gefdhrdungsstrafrechts am Beispiel der Vorberei-
tungsdelikte”, in Roland Hefendehl (ed.), Grenzenlose Vorverlagerung des Straf-
rechts?, Berliner Wissenschafts-Verlag, Berlin, 2010, pp. 9-39, at 23-24 calling for a
strictly limited criminalization of preparatory acts with a view to their potential to vio-
late Rechtsgiiter; see also Larry Alexander and Kimberly Kessler Ferzan, Crime and
Culpability. A Theory of Criminal Law, Cambridge University Press, Cambridge,
2009, pp. 289-90, criticizing overcriminalization, i.e., punishing “conduct that does
not risk harm to any interest the criminal law might wish to protect” in the form of a
too early intervention of criminal law (“only [...] attenuated connection to legally
protected interests”) or its “overinclusiveness”. For the same twofold approach, see
the recent Resolution of the XVIII AIDP International Congress of Penal Law (Istan-
bul, 2027 September 2009) calling for strict conditions to consider the punishment of
preparatory offences and autonomous acts of participation as legitimate, reprinted in
Zeitschrift fiir die gesamte Strafrechtswissenschaft (‘ZStW”), 2010, vol. 122, pp. 474—
475; see, on the discussions of the respective section I (General Part), Tim Miiller,
“Bericht tliber die Verhandlungen der I. Sektion: Strafrecht Allgemeiner Teil: er-
weiterte Formen der Vorbereitung und der Teilnahme”, ZStW, 2010, vol. 122, pp. 453
et seq. For a general critique of “overcriminalization”, see Douglas Husak, Overcrim-
inalization. The Limits of Criminal Law, Oxford University Press, Oxford, 2008, pro-
posing internal and external constraints (at pp. 55 et seq., 120 et seq.) and arguing that
offences of risk prevention may be acceptable under certain conditions in that the
criminal law may also be employed to reduce the “risk of harm” (pp. 159—60).

See the Preamble of the ICC Statute, para. 3, see supra note 8.

The question of which Rechtsgut to protect with the criminalization of sexual violence
depends on the understanding of sexual violence, which has differed widely from an-
cient times up to now, and still seems to be developing. Most important for the mod-
ern understanding of sexual violence and its meaning was, with a rather sociological
perspective on rape, Susan Brownmiller, Against Our Will. Men, Women and Rape,
Bantam Books, New York, 1976 (dealing with rapes in wartimes at pp. 23 et seq.).
This is recognized in United Nations Security Council (‘UNSC”) Resolution 1820, 19
June 2008, U.N. Doc. S/RES/1820, para. 1; UNSC Resolution 1880, 30 September
2009, U.N. Doc. S/RES/1880, para. 1; and UNSC Resolution 1960, 16 December
2010, U.N. Doc. S/RES/1960, all stating that “sexual violence [...] may impede the
restoration of international peace and security”. Previous resolutions referred to sexu-
al violence in conflict situations, without linking this to international peace and secu-
rity: UNSC Resolution 820, 17 April 1993, U.N. Doc. S/RES/820, para. 6, con-
demned the “massive, organized and systematic [...] rape of women” in the former
Yugoslavia’s conflict (see Anne-Marie L.M. de Brouwer, Supranational Criminal
Prosecution of Sexual Violence. The ICC and the Practice of the ICTY and the ICTR,
Intersentia, Antwerpen and Oxford, 2005, p. 16 who emphasizes that this resolution is
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more concretely they protect the physical or mental integrity,15 the dignity
and the personal (sexual) autonomy.16 The issue is not only of academic
nature since the protected legal interest offers often the only rational crite-
rion to delimitate the scope of the criminalization. We will come back to
this if we discuss the specific sexual offences.

All international crimes have so called context elements or “cha-
peaus”.17 The specific conduct must be related or linked to these ele-
ments, that is, in the case of genocide, it must take place “in the context of
a manifest pattern of similar conduct directed against” a protected group

or “could itself effect” its destruction,'® in the case of crimes against hu-

the first that explicitly recognized rape as having taken place in conflict); see also
UNSC Resolution 1325, 31 October 2000, U.N. Doc. S/RES/1325, calling upon con-
flict parties to protect women’s rights and in this context (in paras. 10—11) calling on
all parties to armed conflict to “take measures to protect women and children from
gender-based violence”.

See Wolfgang Schomburg and Ines Peterson, “Genuine Consent to Sexual Violence
Under International Criminal Law”, in The American Journal of International Law
(‘AJIL?), 2007, vol. 101, p. 126.

E.g., in the German Criminal Code, sexual offences are contained in Chapter 13 as
“Offences against sexual self-determination”, see German Criminal Code (“German
StGB”) in the version promulgated on 13 November 1998, Federal Law Gazette
[Bundesgesetzblatt] I, p. 3322, last amended by Art. 3 of the Law of 2 October 2009,
Federal Law Gazette I p. 3214. With regard to the U.K., the Sexual Offences Act
2003, Chapter 43, 20 November 2003, is designed to protect several interests, among
them to punish non-consensual sexual activity. Thus, sexual offences on adults each
include the element that the victim ‘does not consent to’, see Sexual Offences Act
2003, Part 1: 1 Rape (1)(b), 2 Assault (1)(c), 3 Sexual Assault (1)(c), 4 Causing Sexu-
al Activity without Consent (1)(c). See also Richard Card, Alisdair A. Gillespie and
Michael Hirst, Sexual Offences, Jordans, Bristol, 2008, para. 1.14.

See Gerhard Werle, Principles of International Criminal Law, TMC Asser Press,
Berlin, 2009 (second edition), pp. 32-33; Schomburg and Peterson, 2007, p. 128, see
supra note 15; moreover, for a critical approach, arguing for a revival of state policy
as an element of international crimes, see William Schabas, “State Policy as an Ele-
ment of International Crimes”, in The Journal of Criminal Law and Criminology,
2008, vol. 98, no. 3, pp. 953 et seq.

This Element is not explicitly phrased in the ICC Statute, but in the ICC Elements of
Crimes, ICC-ASP/1/3(part 1I-B), entered into force on 9 September 2002, (“Elements
of Crimes”), Element 4 to Art. 6(b) 4; Element 5 to Art. 6(c); Element 5 to Art. 6(d).
As described elsewhere, the need and legality of this element has been questioned in
several contexts and was a disputed issue in the ad hoc tribunal’s jurisprudence
(where the context has not been recognized as a requirement for the crime of genocide
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manity, it must be committed “as part of a widespread or systematic at-
tack directed against a civilian population”19 and, in the case of war
crimes, it must take place “in the context of and was associated with” an
(international or non-international) armed conflict.’ A single act of sexu-
al violence magl suffice in this regard if a linkage between the act and the
. 1 . . .

context exists.” Yet, the existence of such a context implies a general
climate of violence and coercion, which in most cases excludes the possi-
bility of a free choice of the victim and therefore her genuine consent.”
This is the big difference between sex crimes in armed conflict and in
times of peace and thus between international and national law where
consent if often a valid defence. We will come back to this in the follow-
. . . . i 23

ing, especially when discussing the definition of rape.

With regard to the mental element, Article 30 applies, according to
which the perpetrator must have committed the act “[...] with intent and
knowledge” in order to be criminally responsible.24 With regard to the
context element a specific awareness is required, that is, as to the conduct
being part of “a widespread or systematic attack directed against a civilian

but as an important indication for a given intent to destroy, see Kai Ambos, Interna-
tionales Strafrecht, Beck, 2011 (third edition), § 7 mn. 140 with further references.
See Elements of Crimes, Element 3 to Art. 7, Introduction; Element 3 to Art. 7(1)(g)-
1; Element 3 to Art. 7(1)(g)-2, Element 3 to Art. 7(1)(g)-3, Element 2 to Art. 7(1)(g)-
4, Element 3 to Art. 7(1)(g)-5, Element 4 to Art. 7(1)(g)-6, see supra note 18; see also
Stefan Kirsch, “Two Kinds of Wrong: On the Context Element of Crimes Against
Humanity”, in Leiden Journal of International Law (“LJIL”), 2009, vol. 22, pp. 525 et
seq.

See Elements of Crimes, Introduction to the Elements of Art. 8, third subpara. and
respectively the second last para. of the elements to each single war crime, see supra
note 18. Recently, sexual violence committed by UN peacekeeping soldiers has be-
come a cause for concern, see Muna Ndulo, “The United Nations Responses To The
Sexual Abuse And Exploitation Of Women And Girls By Peacekeepers During
Peacekeeping Missions”, in Berkeley Journal of International Law, 2009, vol. 27, no.
1, pp. 127 et seq. However, such sexual violence may typically not amount to interna-
tional crimes, due to a lack of the contextual element (apparently contrary to Ndulo,
ibid., p. 156).

See also Dyani, 2007, p. 233, see supra note 1.

Schomburg and Peterson, 2007, pp. 124 et seq., see supra note 15.

See infra Section 4.2.1. (Rape), third paragraph.

Werle, 2009, pp. 325, 326, 392, 394, see supra note 17.

20

21

22
23
24
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5

population”2 or as to the “factual circumstances that established the ex-
29 26

istence of an armed conflict”.

Notwithstanding these important legal questions one must not over-
look the cultural conditionality of criminal prohibitions that becomes
particularly obvious in the context of sexual offences.”’ As the respective
conflicts are normally not taking place in the highly developed industrial
societies, but rather in underdeveloped or developing countries”® (espe-
cially in Sub-Saharan Africa29), ICL is confronted with highly traditional,
sometimes even archaic conceptions, according to which sexual offences
are primarily considered as attacks on the honor — yet not of the female

% See ICC Elements of Crimes, Element 4 to Art. 7, Introduction, Element 4 to Art.

7(1)(g)-1, Element 4 to Art. 7(1)(g)-2, Element 4 to Art. 7(1)(g)-3, Element 3 to Art.
7(1)(g)-4, Element 4 to Art 7(1)(g)-5, Element 5 to Art. 7 (1)(g)-6, supra note 18.

See ICC Elements of Crimes, as a general rule for war crimes: Art. 8 Introduction,
third indent, Element 4 to Art. 8(2)(b)(xxii)-1, Element 4 to Art. 8(2)(b)(xxii)-2, Ele-
ment 4 to Art. 8(2)(b)(xxii)-3, Element 3 to Art. 8(2)(b)(xxii)-4, Element 4 to Art.
8(2)(b)(xxii)-5, Element 5 to Art. 8(2)(b)(xxii)-6, Element 4 to Art. 8(2)(e)(vi)-1, El-
ement 4 to Art. 8(2)(e)(vi)-2, Element 4 to Art. 8(2)(e)(vi)-3, Element 3 to Art.
8(2)(e)(vi)-4, Element 4 to Art. 8(2)(e)(vi)-5, Element 5 to Art. 8(2)(e)(vi)-6, supra
note 18.

Generally on human rights in different cultural contexts, see Udo Di Fabio,
“Menschenrechte in unterschiedlichen Kulturrdumen”, in: Nooke, Lohman, and Wah-
lers (eds.), Gelten Menschenrechte universal?, 2008, available at http://www.kas.de/
wif/de/33.14437/, last accessed on 12 June 2011, pp. 63 et seq. See also supra note 2.
For a worldwide study on sexual violence in conflict, see Francesch et al., “Alert!,
Report on conflicts, human rights and peacebuilding”, 2009, available at http://escola
pau.uab.cat/img/programas/alerta/alerta/alertal Oi.pdf, last accessed on 18 May 2011:
“During 2009 sexual violence was used as a weapon of war in the majority of armed
conflicts, especially in DR Congo, Somalia, Sri Lanka (east), Colombia, Myanmar,
India (Jammu and Kashmir) and Iraq” (p. 139). On sexual violence in Colombia, see
Oxfam, “Sexual Violence in Colombia, Instrument of War, Briefing Paper”, Septem-
ber 2009, available at http://www.oxfam.org/en/policy/sexual-violence-colombia, last
accessed on 1 April 2011; and Amnesty International, Colombia, “Scarred bodies,
hidden crimes: Sexual Violence against women in the armed conflict”, AMR 23/040/
2004, October 2004, available at http://www.amnesty.org/en/libr AMR23/040/2004/
en, last accessed on 12 June 2011.

For a critique of the focus on Africa, see Alexis Arieff, “Sexual Violence in African
Contexts”, November 2010, available at http://www.fas.org/sgp/crs/row/R40956.pdf,
last accessed on 12 June 2011, p. 3: “The issue of sexual violence in conflict is far
from confined to Sub-Saharan Africa [...] and it has not been a salient feature of all
African conflicts”.

26

27

28

29
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victim but of her male partner.30 Thus, the rape of a woman is considered
as the emasculation of her male guardian who failed to accomplish his
protective function.”’ Additionally, there are numerous reports of cases
where men left their raped women after those “consented” to being raped
to save their men from being killed.* It is clear that the understanding of
gender equality and rights that lies beneath such attitudes amplifies the
harm that victims of sexual violence suffer, and may even hinder the im-
position of adequate punishment. Also, the obvious secondary rank ac-
corded to women in a male dominated society entails the playing down of
sexual violence and the risk of a secondary victimization of the respective

WOl’l’leIl.33

4.2. Explicit Criminalization of Sexual Violence

For the first time and in contrast to the ad hoc tribunals’ sta‘[utes,34 the
ICC Statute includes explicit penalizations of sexual violence (Articles
7(1)(g), 8(2)(b)(xxii), and 8(2)(6)(Vi)).35 It distinguishes between several
forms of perpetration or conduct:

" On rape as an offence against the property and honor of a third person (the female’s

owner, husband and/or her relatives), see Dube, 2008, pp. 1 et seq., 11 et seq., 161 et
seq., see supra note 2; see also Miiting, 2010, pp. 8 et seq., see supra note 2.
Statement of a participant of the international master’s programme “transcrim” of the
University of Western Cape and the Humboldt University Berlin, during a lecture by
the author on 9 March 2011.

Statement of a participant at the above mentioned lecture, see supra note 31.

See, on the perception of women and the role of sexual violence in the Democratic
Republic of Congo, Omanyondo Ohambe et al., “Women’s Bodies as a Battleground,
Sexual Violence Against Women and Girls During the War in the Democratic Repub-
lic in Congo (South Kivu 1996-2003)”, 2005, available at www.grandslacs.net/
doc/4053.pdf, last accessed on 18 May 2011, pp. 25 et seq.

For the legal position in these Statutes, see Chinkin, 2009, pp. 76 et seq., see supra
note 7.

According to Kathrin Anastasia Gabriel, “Women’s Issues. Engendering the Interna-
tional Criminal Court: Crimes based on Gender and Sexual Violence”, in Eyes on the
ICC, 2004, vol. 1, no. 1, p. 47, the ICC Statute “contains an impressive list of sexual
gender crimes” and therefore constitutes a “landmark in codifying crimes of sexual
and gender violence”; the provisions are described as a milestone in the criminaliza-
tion of sexual violence in the context of conflicts by Zimmermann and GeiB, in Otto
Lagodny (ed.), Miinchener Kommentar zum Strafgesetzbuch. Band 6/2 — Ne-
benstrafrecht III, Volkerstrafgesetzbuch, Beck, Munich 2009, § 8 VStGB mn. 139;
similarily, see Chinkin, 2009, pp. 77, see supra note 6; On gender issues during the

31

32

33

34

35
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Rape

Sexual Slavery

Enforced Prostitution

Forced Pregnancy

Enforced Sterilization

Other forms of sexual violence

Notwithstanding the commission of these offences within the

broader context of crimes against humanity or war crimes (in international
or non-international armed conflict) they are defined identically. The ICC
Statute does not in itself provide definitions of these forms of conduct
(except for forced pregnancy36). Definitions are laid down in the Elements
of Crimes, which shall, pursuant to Article 9(1) of the ICC Statute, assist
the Court in the interpretation and application of the crimes.”’ Further-
more, some previous jurisprudence regarding the former Yugoslavia
(‘ICTY’)38, Rwanda (‘ICTR’)39 and Sierra Leone (‘SCSL’)40 will be con-
sidered.*’ All forms of sexual offences (except forced pregnancy42) are
gender-neutral, applying equally to male and female victims.*

36

37
38
39
40
41

negotiations of the ICC Statute, see Barbara Bedont and Katherine Hall-Martinez,
“Ending Impunity for Gender Crimes under the International Criminal Court®, in The
Brown Journal of World Affairs, 1999, vol. VI, Issue 1, pp. 66 et seq.

According to Art. 7(2)(f) ICC Statute, see supra note 8, this is to be understood as
“the unlawful confinement of a woman forcibly made pregnant, with the intent of af-
fecting the ethnic composition of any population or carrying out other grave viola-
tions of international law. [...]”.

ICC Elements of Crimes, see supra note 18.

International Criminal Tribunal for the former Yugoslavia, see http://www.icty.org/.
International Criminal Tribunal for Rwanda, see http://www.unictr.org/.

Special Court for Sierra Leone, see http://www.sc-sl.org/.

For a throughout report on sexual violence considered at ICTY, ICTR and SCSL, see
UN Department of Peacekeeping Operations, Review of the Sexual Violence Elements
of the Judgments of the International Criminal Tribunal for the Former Yugoslavia,
the International Criminal Tribunal for Rwanda, and the Special Court for Sierra Le-
one in the Light of Security Council Resolution 1820, 2010, United Nations, New
York (hereinafter: “UN Report Review Sexual Violence Elements”); see also chapter
15 in the present publication. See further, for an interesting study on the prosecutions
at the ICTY, Gabriela Mischkowski et al., ““... and that it does not happen to anyone
anywhere in the world” — The Trouble with Rape Trials — Views of Witnesses, Prose-
cutors and Judges on Prosecuting Sexualised Violence during the War in the former
Yugoslavia”, Medica Mondiale, Cologne, December 2009, esp. pp. 15 ef seq., availa-
ble at: http://www.medicamondiale.org/fileadmin/content/07 Infothek/Gerechtigkeit/
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4.2.1. Rape

Rape has not been statutorily defined,** but the Elements provide for a
definition:*

1. The perpetrator invaded the body of a person by conduct
resulting in penetration, however slight, of any part of the
body of the victim or of the perpetrator with a sexual organ,

42
43

44

45

medica_mondiale Zeuginnenstudie englisch _december 2009.pdf accessed 12 June
2011. For an analysis of contributions the ad hoc tribunals made to substantial crimi-
nal law, see Mohammed Ayat, “Quelques apports des Tribunaux pénaux interna-
tionaux, ad hoc et notamment le TPIR, a la lute contre les violences sexuelles subies
par les femmes durant les genocides et les conflits armés”, in International Criminal
Law Review, 2010, vol. 10, pp. 787, 807 et seq.; Askin, 2010, pp. 94 et seq., see supra
note 4; and Alica Gil Gil, “Derecho penal en contextos de graves violaciones a los
derechos humanos. La violacion como arma de Guerra y su persecucion como crimen
internacional”, in Andrés Fernando Ramirez Moncayo et al. (ed.), Realidades y ten-
dencias del derecho en el siglo XXI. Derecho penal. Tomo III, Editorial Temis, 2010,
pp. 11 et seq., and on the ICC Statute’s provisions at ibid., pp. 17 et seq. See also on
the several forms of sexual offences in the ICC Statute, with a special focus on previ-
ous laws and jurisdictions: Luping, 2009, pp. 452 et seq, see supra note 1.

Art. 7(2)(f) ICC Statute, see supra note 8.

See also Art. 7(3) Statute, supra note 8: “For the purpose of this Statute, it is under-
stood that the term ‘gender’ refers to the two sexes, male and female, within the con-
text of society. [...]”. On gender neutrality, see also Cottier, 2008, Art. 8 mn. 203 in
fine, see supra note 4. A gender neutral application of international sexual crimes con-
forms to the fact that not only women, but also children and men are victims of sexual
violence in conflict, see UN Report Review Sexual Violence Elements, 2010, para.
53, see supra note 41. On the controversies regarding the gender definition in the ICC
negotiations, see Chinkin, 2009, pp. 77, see supra note 7.

For relevant previous decisions of the tribunals for Rwanda and the former Yugosla-
via, see Hayes, 2010, pp. 129 et seq., see supra note 7; William A. Schabas, The In-
ternational Criminal Court: A Commentary on the Rome Statute, Oxford University
Press, 2010, Art. 7, p. 171; Werle, 2009, pp. 323 et seq., see supra note 17; Schom-
burg and Peterson, 2007, see supra note 15, pp. 132—138; Luping, 2009, pp. 448 et
seq., see supra note 1; and Ayat, 2010, pp. 809 ef seq., see supra note 41. For relevant
decisions of the SCSL, see Valerie Oosterveld, “Gender Jurisprudence of the Special
Court for Sierra Leone: Progress in the Revolutionary United Front Judgment”, in
Cornell International Law Journal, 2011, vol. 44, pp. 49 et seq.

Elements of Crimes, supra note 18, for Arts. 7(1)(g)-1, 8(2)(b)(xxii)-1, and 8(2)(e)
(vi)-1 of the ICC Statute. The same definition was used at the SCSL in the ‘RUF” trial
judgment, see SCSL, Prosecutor v. Sesay et al., Case No. SCSL-04-15-T, Judgment,
2 March 2009, (“Sesay et al. Trial Judgment”), paras. 145, 146 (whereby the Trial
Chamber abstained from using the further — here not reproduced — Elements on intent
and coercion, see Oosterveld, 2011, p. 57, see supra note 44).
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or of the anal or genital opening of the victim with any ob-
ject or any other part of the body.

2. The invasion was committed by force, or by threat of
force or coercion, such as that caused by fear of violence,
duress, detention, psychological oppression or abuse of pow-
er, against such person or another person, or by taking ad-
vantage of a coercive environment, or the invasion was
committed against a person incapable of giving genuine con-
sent.

The Elements provide for a gender—neu‘[ral,46 requiring a physical
invasion of any part of the victim’s body (penetration) and force or coer-
cion.”’ Paragraph 1 refers to the (objective) conduct of the perpetrator,
paragraph 2 to the opposing will of the victim. From this the sexual integ-
rity and free will (personal autonomy) can be deduced as the legal inter-
ests protected by the criminalization of rape.48 As to the former, any pene-
tration, be it in the classical sense (as forced sex meaning penetration of
the male penis into the vagina) or in any other sense (insertion of the per-
petrator’s sexual organ into other body cavities, oral and anal penetration,
or insertion of other parts of the perpetrator’s body or of objects into the
vagina or the anus) is covered.*’ In other words, every sexual penetration
may constitute rape, whereas sexual behaviour falling short of a penetra-
tion is not covered.”’ The definition in the Elements of Crimes was origi-
nally influenced by the ICTY’s and ICTR’s jurisprudence,51 although it

* Fn. 15 to the Elements of Crimes, supra note 18: “The concept of ‘invasion’ is in-

tended to be broad enough to be gender-neutral”. de Brouwer, 2005, p. 133, see supra
note 14, greets this as an improvement compared to some national legislations, which
still refer to female victims and male perpetrators.

Boot and Hall, in Triffterer (ed.), Art. 7 mn. 45, see supra note 4.

Werle, 2009, pp. 323 et seq., see supra note 17, sees a definitional shift from the
focus on the perpetrator’s objective conduct to the victim’s opposing will.

See similarly Zimmermann and Geif3, 2009, § 8 VStGB mn. 142, see supra note 35;
for a broader understanding of the definition see Werle, 2009, p. 323, see supra note
17; Cottier, 2008, Art. 8 mn. 206, see supra note 4. For a critique, see de Brouwer,
2005, p. 132, see supra note 46, who takes issue with a confusing wording in the El-
ements and points out, that the Elements’ definition does not seem to cover the pene-
tration of the mouth of the victim with an object, probably due to a then missing sexu-
al aspect of the act.

See similarly de Brouwer, 2005, p. 132, see supra note 14.

See ibid., p. 130. de Brouwer sees the Elements’ definition as most close to that ap-
plied in ICTY (Trial Chamber), Prosecutor v. Furundzija, Judgment, 10 December

47
48

49

50
51
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later deviated from it in some instances.”> An ICC decision on the particu-
lar requirements of rape has not yet been rendered.

As rape infringes upon the (sexual) autonomy, the key issue is what

role a “genuine” consent may play. While consent is a classical defence in
criminal law in offences against the personal autonomy — it is logically
impossible to violate personal autonomy if the person affected voluntarily
renounces it by “consenting” to the agent’s intrusion — it certainly plays a
minor rule in rape committed as a crime against humanity or war crime in
armed conflict situations. In fact, in the existing jurisprudence the view
prevails that the existing climate of coercion and violence in an armed

52

1998, Case No. IT-95-17/1-T (“Furundzija Trial Judgment”), para. 185, where the ob-
jective elements of rape have been defined as follows:
(i) the sexual penetration, however slight:

(a) of the vagina or anus of the victim by the penis of the perpetrator or any

other object used by the perpetrator; or

(b) of the mouth of the victim by the penis of the perpetrator;

(i) by coercion or force or threat of force against the victim or a third person.”

See, similarly, Oosterveld, 2011, p. 55, see supra note 44 (distinguishing between
four approaches to the definition of rape).
Another, broader, definition on rape was given in ICTR, Prosecutor v. Akayesu, Case
No. 96-4-T, Judgment, 2 September 1998 (“Akayesu Trial Judgment”), paras. 598,
688 (defining rape as a “physical invasion of a sexual nature, committed on a person
under circumstances who are coercive”), which also seems to cover, e.g., enforced
masturbation and sexual mutilations; see also de Brouwer, 2005, p. 133, see supra
note 14. Vanessa E. Munro calls this approach a ‘conceptual’ rather than a ‘catalogu-
ing’ one in “From consent to coercion. Evaluating international and domestic frame-
works for the criminalization of rape”, in McGlynn and Munro (eds.), 2010, p. 17, see
supra note 5. Decisions by the ad hoc tribunals passed after the drafting of the Ele-
ments of Crimes often referred to this decision, see, e.g., ICTY, Prosecutor v. Kvocka
et al., Case No. IT-98-30/1-T, Judgment, 2 November 2001 (“Kvocka et al. Trial
Judgment”), para. 175; endorsed by ICTR, Prosecutor v. Muhimana, Case No. ICTR-
95-1B-T, Judgment and Sentence, 28 April 2005 (“Muhimana Trial Judgment”), para.
551. On the development, see de Brouwer, 2005, pp. 105-129 (on ad hoc tribunals’
definitions) and pp. 131-137 (on the Element’s definition), see supra note 14. On the
relevant ICTR jurisprudence, see also Kelly D. Askin, “Gender Crimes Jurisprudence
in the ICTR. Positive Developments”, in Journal of International Criminal Justice
(“JICT"), 2005, vol. 3, pp. 1007 et seq.; for a critique of the related ICTR jurispru-
dence, see Doris Buss, “Learning our lessons? The Rwanda Tribunal record on prose-
cuting rape”, in McGlynn and Munro (eds.), 2010, see supra note 5, pp. 61 et seq.
(regretting that the jurisprudence following Akayesu has not fully applied this ap-
proach).
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conflict makes a “genuine” consent impossible.53 This is, as in the above
cited paragraph 2 of the Elements, also implied by the term “coercive
environment”.”* By no means does this imply, however, that consent, as a

54

See, originally, Akayesu Trial Judgment, paras. 598, 688 (“committed on a person
under circumstances who are coercive”), see supra note 52. In the same vein, see IC-
TY, Prosecutor v. Kunarac et al., Case No. IT-96-23 & IT-96-23/1-A, Judgment, 12
June 2002 (“Kunarac et al. Appeals Judgment”), para. 130: “[...] crimes against hu-
manity will be almost universally coercive. [...] true consent will not be possible”;
and the Muhimana Trial Judgment, para. 546 (“vitiating true consent”), see supra note
52; Sesay et al. Trial Judgment, para. 1577, see supra note 45. In a similar vein
Schomburg and Peterson, 2007, pp. 138, 140 (“make genuine consent by the victim
impossible™), see supra note 15; Xabier A. Aranburu, “Sexual violence beyond rea-
sonable doubt: using pattern evidence and analysis for international cases”, in LJIL
2010, vol. 23, p. 617 (“unlikely to carry any weight in a context of mass coercion and
violence.”); and Zimmermann and Geil3, 2009, § 8 VStGB mn. 143, see supra note
35, arguing that in a situation of armed conflict and presence of armed units and/or
groups, normally a coercive situation will exist that excludes genuine consent. See al-
so Amnesty International, “Rape and Sexual Violence. Human Rights Law and
Standards in the International Criminal Court”, IOR 53/001/2011, March 2011 (“Al
Report Rape”), available at http://www.amnesty.org/en/library/info/IOR53/001/20
11/en, last accessed on 12 June 2011, pp. 6, 16 et seq. (differentiating between several
situations of force and threat), pp. 29 et seq. Contrary to this, some criticise this pre-
sumption of coercion, as it makes consensual sexual relationships per se “legally im-
possible, in some sets of circumstances”, see Karen Engle, “Feminism and Its
(Dis)contents: Criminalizing Wartime Rape in Bosnia and Herzegovina”, in AJIL,
2005, vol. 99, no. 4, p. 804. For a more general discussion (partly referring to the
above mentioned Akayesu Trial Judgment) about the relationship and effect of con-
sent and coercion see, e.g., Munro, 2010, pp. 17 et seq. (calling for a “consent-plus”
approach, pp. 22 et seq.), see supra note 52. On possible justification of a penetration
with consent in general, see Jonathan Herring and Michelle Madden Dempsey, “Re-
thinking the criminal law’s response to sexual penetration. On theory and context.”, in
McGlynn and Munro (ed.), 2010, pp. 30 ef seq., see supra note 5. On the meaning of
the Akayesu Trial Judgment’s approach in this regard, see also Cole, 2010, pp. 54-55,
see supra note 5.
On the negotiations in this regard, see Cottier, 2008, Art. 8 mn. 207, see supra note 4.
Further, see Rule 70 of the ICC Rules of Procedure and Evidence, ICC-ASP/1/3 (Part.
II-A), 9 September 2002:
In cases of sexual violence, the Court shall be guided by and, where appropriate,
apply the following principles:

(a) Consent cannot be inferred by reason of any words or conduct of a victim

where force, threat of force, coercion or taking advantage of a coercive envi-

ronment undermined the victim’s ability to give voluntary and genuine consent;

(b) Consent cannot be inferred by reason of any words or conduct of a victim

where the victim is incapable of giving genuine consent;
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ground excluding criminal responsibility, is an “outdated concept”;55 ra-

ther, consent is recognized in ICL, as a matter of principle, but the neces-
sary circumstances for an armed conflict normally entail the (actual) ab-
sence of any consent.

Clearly, the domestic concept of consent’® cannot be “transplanted”
without further ado to the international arena but this only confirms the
truism in comparative law methodology that “legal transplants” from one
to another jurisdiction are not possible or at least not functional.”’ In any
case, only a “genuine” consent, that is, a consent not obtained through any
act excluding the free will of the person affected, for example through
deception or coercion, may exclude the unlawfulness of the act.”® A per-
son may also be incapable of giving genuine consent if affected by natu-
ral, induced or age-related incapacity.59 In practice, the case law infers the

(c) Consent cannot be inferred by reason of the silence of, or lack of resistance

by, a victim to the alleged sexual violence;

(d) Credibility, character or predisposition to sexual availability of a victim

or witness cannot be inferred by reason of the sexual nature of the prior or

subsequent conduct of a victim or witness.
As suggested by Boot and Hall, 2008, Art. 7 mn. 45, see supra note 4. For the same
result, see Luping, 2009, p. 474, see supra note 1, who sees the rape definition as “not
based on concepts related to the consent of the victim”.
As an example of national law precluding consent in case of force or threat, see Art.
120(t)(14) US Uniform Code of Military Justice (United States Code, Title 10, Subti-
tle A, Part II, Chapter 47, hereinafter: ‘US UCMIJ’): “The term ‘consent’ means words
or overt acts indicating a freely given agreement to the sexual conduct at issue by a
competent person. [...] Lack of verbal or physical resistance or submission resulting
from the accused’s use of force, threat of force, or placing another person in fear does
not constitute consent. [...].”
See the seminal work of Alan Watson, Legal transplants: an approach to compara-
tive law, University of Georgia Press, Athens, 1993 (second edition), esp. pp. 95 et
seq.; see, for a recent assessments on legal transplants, Margit Cohn, “Legal Trans-
plant Chronicles: The Evolution of Unreasonableness and Proportionality Review of
the Administration in the United Kingdom”, in American Journal of Comparative
Law, 2010, vol. 58, no. 3, pp. 583, 587 et seq.; and Cynthia Alton, “Plea Bargaining
as a Legal Transplant: A Good Idea for Troubled Criminal Justice Systems”, in
Transnational Law and Contemporary Problems, 2010, vol. 19, no. 2, pp. 355 et seq.
As to deception, see also fn. 20 to the Elements of Crimes, supra note 18: “It is un-
derstood that ‘genuine consent’ does not include consent obtained through deception”.
Elements of Crimes, supra note 18, see fn. 16 to Art. 7(1)(g)-1: “It is understood that
a person may be incapable of giving genuine consent if affected by natural, induced or
age-related incapacity.” This footnote also applies to the corresponding elements of
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lack of consent from the normally coercive environment in an armed con-
flict and thus relies, as in other cases, on circumstantial evidence.

From this perspective one may speak of a presumption of non-

consent,60 which converts the traditional defence of consent in an affirma-
tive one to be brought forward by the defence and only admissible in ex-
ceptional circumstances.®’ This also entails that the classical mistake of
fact problem — the perpetrator argues that he thought that the victim con-
sented to sexual intercourse®® — cannot be credibly brought up by the ac-

60

61

62

Art. 7 (1) (g)-3, 5 and 6. See also identical fn. 51 applying to Art. 8(2)(b)(xxii)-1,
8(2)(b)(xxii)-3, 8(2)(b)(xxii)-5, 8(2)(b)(xxii)-6; and identical fn. 63 applying to Art.
8(2)(e)(vi)-1, 8(2)(e)(vi)-3, 8(2)(e)(vi)-5, 8(2)(e)(vi)-6.
See also Cottier, 2008, Art. 8, mn. 207, p. 440 (referring to the Kunarac et al. Appeals
and the Furundzija Trial Judgments) and mn. 208, p. 444 (referring to sexual slavery),
see supra note 4. In the Kunarac et al. Appeals Judgment, the ICTY Appeals Cham-
ber notes that “[...] the circumstances [...] will be almost universally coercive. That is
to say, true consent will not be possible” (para. 130), and concludes after a compara-
tive view to some national legislations on a “need to presume non-consent here” (pa-
ra. 131), see supra note 53. Similarly, Boot and Hall, 2008, Art. 7 mn. 46, see supra
note 4, speak of a “concept of non-consent”; see also Schomburg and Peterson, 2007,
p- 138, see supra note 15.
In this vein, see ICTR, Prosecutor v. Gacumbitsi, Case No. ICTR-2001-64-A, Judg-
ment, 7 July 2006, paras. 151-157. See, similarly, Schomburg and Peterson, 2007, p.
139, see supra note 15.
See the notorious case of the boxer Mike Tyson who was convicted in Indianapolis,
U.S.A., in 1992 (confirmed by the Indiana Court of Appeals in 1993) for having raped
the 18 year old Desiree Washington, although he invoked the victim’s consent in his
defence, see Hereto Rosanna Cavallaro, “A Big Mistake: Eroding the Defence of Mis-
take of Fact About Consent in Rape®, in The Journal of Criminal Law and Criminol-
ogy, 1996, vol. 86, no. 3, pp. 815 et seq. (on the Tyson case in fn. 90). The US UCMJ,
see supra note 55, explicitly contains a provision on “mistakes of fact as to consent*
in Art. 120(t)(15):
(15) Mistake of fact as to consent. The term “mistake of fact as to consent”
means the accused held, as a result of ignorance or mistake, an incorrect belief
that the other person engaging in the sexual conduct consented. The ignorance
or mistake must have existed in the mind of the accused and must have been
reasonable under all the circumstances. To be reasonable the ignorance or mis-
take must have been based on information, or lack of it, which would indicate
to a reasonable person that the other person consented. Additionally, the igno-
rance or mistake cannot be based on the negligent failure to discover the true
facts. Negligence is the absence of due care. Due care is what a reasonably
careful person would do under the same or similar circumstances. The ac-
cused’s state of intoxication, if any, at the time of the offense is not relevant to
mistake of fact. A mistaken belief that the other person consented must be that
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cused. A mistake of law defence referring to the scope of the defence of
consent or, more radically, to an alleged right to sexual assault in armed
conflict would border on the absurd and, in any case, be irrelevant since it
would not negate the mental element (Article 32(2) of the ICC Sta‘[ute).63

The requirement of coercion was quite broadly defined by the ICC

Pre-Trial Chamber III in the Bemba Confirmation Decision, which held:**

With regard to the term ‘coercion’, the Chamber notes that it
does not require physical force. Rather, threats, intimidation,
extortion and other forms of duress which prey on fear or
desperation may constitute coercion, and coercion may be
inherent in certain circumstances, such as armed conflict or
military presence.

Apart from this decision, the Court confirmed the charge of rape in

65 i 66
the Katanga case.” In addition, several warrants of arrest” and summons

63

64

65

66

which a reasonably careful, ordinary, prudent, sober adult would have had un-

der the circumstances at the time of the offense.
Assuming that a possible consent does not exclude the objective elements of the of-
fence (the so called “actus reus” or Tatbestand), but operates as a ground excluding
responsibility (more precisely as a cause of justification). On the delicate provision on
mistake in Art. 32 ICC Statute, see Ambos, 2011, § 7 mn. 97 et seq., see supra note
18.
ICC, Prosecutor v. Jean-Pierre Bemba Gombo, Decision Pursuant to Article 61(7)(a)
and (b) on the Charges against Jean-Pierre Bemba Gombo, ICC-01/05-01/08, 15 June
2009, (“Bemba Confirmation Decision”), p. 57, para. 162; for a similar interpretation,
see Akayesu Trial Judgment, see supra note 52, para. 688.
ICC, Prosecutor v. Katanga et al., Decision on the Confirmation of the Charges, ICC-
01/04-01/07, 30 September 2008, (“Katanga Confirmation of Charges”), paras. 442—
444.
See, e.g., ICC, Prosecutor v. Kony et al., Warrant of Arrest for Joseph Kony issued on
8 July 2005 as amended on 27 September 2005, Public redacted version, ICC-02/04-
01/05-53 (“Kony Warrant of Arrest”), Count 2,3 on pp. 12—13; ICC, Prosecutor v.
Kony et al., Warrant of Arrest for Vincent Otti, Public redacted version, ICC-02/04-
01/05-54, 8 July 2005, (“Otti Warrant of Arrest”), Count 3 on p. 13; ICC, Prosecutor
v. Harun and Kushayb, Warrant of Arrest for Ali Kushayb, ICC-02/05-01/07-3, 27
April 2007 (“Kushayb Warrant of Arrest”), Count 13, 14, 42, 43 on pp. 8-9 and 14—
15; ICC, Prosecutor v. Harun and Kushayb, Warrant of Arrest for Ahmad Harun,
ICC-02/05-01/07-2, 27 April 2007 (“Harun Warrant of Arrest”), Count 13, 14, 42, 43
on pp. 89 and 13-14; ICC, Prosecutor v. Al Bashir, Warrant of Arrest for Omar Has-
san Ahmad Al Bashir, ICC-02/05-01/09-1, 4 March 2009 (“Bashir First Warrant of
Arrest”), p. 6 (considering thousands of rapes) and para. vii on p. 8 (charge of rape as
crime against humanity in indirect perpetration).
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to appear67 include charges of rape, and allegations of rape are also under
investigation in the situation in Libya.68

4.2.2. Sexual Slavery

Sexual Slavery is a specific form of enslavement within the meaning of
Article 7(1)(c) of the ICC Statute.®’ It may be committed by one or more
persons as a part of a common criminal purpose.70 It is defined in the El-

ements of Crimes as follows:

71

67

68

69

70

71

The ICC summons to appear in the case regarding the Kenyan ‘post election violence’
for the suspects Muthaura, Kenyatta and Ali include the allegation, that “Muthaura
and Kenyatta are criminally responsible as indirect co-perpetrators in accordance with
article 25(3)(a) of the Rome Statute for the crimes against humanity of murder, forci-
ble transfer, rape, persecution and other inhumane acts.”, see ICC Press Release, “Pre-
Trial Chamber II delivers six summonses to appear in the Situation in the Republic of
Kenya”, ICC-CPI-20110309-PR637, 9 March 2011, available at http://www.icc-cpi
.int/menus/icc/press%20and%20media/press%20releases/news%20and%20highlights/
pre_trial%20chamber%20ii%20delivers%?20six%20summonses%20to%20appear%20
in%?20the%?20situation%20in%20the%?20republic%200f%20kenya?lan=en-GB, last
accessed on 12 June 2011.

See ICC Prosecutor, “Statement to the United Nations Security Council on the situa-
tion in the Libyan Arab Jamahiriya, pursuant to UNSCR 1970 (2011)”, 4 May 2011,
para. 12, available at http://www.icc-cpi.int/menus/icc/structure%200f%20the%20cou
rt/office%200f%20the%20prosecutor/reports%20and%20statements/statement/statem
ent%20t0%?20the%20united%20nations%20security%20council%200n%20the%20sit
uation%20in%?20the%20libyan%?20arab%?20jamahiriya_%?20pur, last accessed on 12
June 2011.

Cottier, 2008, Art. 8 mn. 208 (p. 442), see supra note 4; Schabas, 2010, Art. 7 p. 172,
see supra note 44; Werle, 2009, p. 325, see supra note 17; see also Katanga Confir-
mation of Charges, para. 430, see supra note 65; and SCSL, Prosecutor v. Brima et
al., Case No. SCSL-04-16-T, Judgement, 20 July 2007, (“Brima et al. Trial Judg-
ment”), para. 706.

See fn. 17 of the Elements of Crimes, see supra note 18: “Given the complex nature
of this crime, it is recognized that its commission could involve more than one perpe-
trator as a part of a common criminal purpose”.

Elements of Crimes, see supra note 18, for Arts. 7(1)(g)-2, 8(2)(b)(xxii)-2, and
8(2)(e) (vi)-2 of the ICC Statute; the same definition was used in the Sesay et al. Trial
Judgment, para. 158, see supra note 45; and in the Brima et al. Trial Judgment, para.
708, see supra note 69. Dyani, 2007, p. 237 in fn. 69, see supra note 1, sees this defi-
nition elaborating on the slavery definition as contained in the Slavery Convention
from 1926 (Slavery Convention, 25 September 1926, U.N.T.S., vol. 60, p. 254, entry
into force on 9 March 1927); Luping, 2009, p. 477, see supra note 1, sees parallels to
the supplementary slavery convention (Supplementary Convention on the Abolition

FICHL Publication Series No. 12 (2012) — page 159



Understanding and Proving International Sex Crimes

1. The perpetrator exercised any or all of the powers attach-
ing to the right of ownership over one or more persons, such
as by purchasing, selling, lending or bartering such a person
or persons, or by imposing on them a similar deprivation of
liberty.

2. The perpetrator caused such person or persons to engage
in one or more acts of a sexual nature.

Ownership (“chattel slavery”) and deprivation of one’s autonomy
are the essential elements of the offence.”” The powers of ownership as
listed in paragraph 1 of this definition are non-exhaustive.”” Deprivation
of liberty may include extracting forced labour or otherwise reducing a
person to servile status.”* In cases of sexual slavery, the deprivation of the
victim’s autonomy is intensified by the sexual acts (paragra‘})h 2 of the
above definition), which need not necessarily amount to rape. > Given the
deprivation of liberty element sexual slavery constitutes a continuing of-
fence.”®

Forms of sexual slavery can, for example, be practices such as the
detention of women in ‘rape camps’77, ‘comfort stations’ (as set up by the
Japanese army during World War II) or in a private house.” Sexual slav-
ery may also encompass forced temporary ‘marriages’ to soldiers and

of Slavery, the Slave Trade, and Institutions and Practices Similar to Slavery, 7 Sep-

tember 1956, UN.T.S., vol. 266, p. 3, entry into force on 30 April 1957).

See also Cottier, 2008, Art. 8 mn. 208, see supra note 4.

Brima et al. Trial Judgment, para. 709, see supra note 69.

Ibid. See also fn. 18 of the Elements of Crimes, supra note 18:
It is understood that such deprivation of liberty may, in some circumstances, in-
clude exacting forced labour or otherwise reducing a person to a servile status as
defined in the Supplementary Convention on the Abolition of Slavery, the Slave
Trade, and Institutions and Practices Similar to Slavery of 1956. It is also under-
stood that the conduct described in this element includes trafficking in persons, in
particular women and children.

Luping, 2009, p. 477, see supra note 1.

Boot and Hall, Art. 7 mn. 49, see supra note 4.

" ICTY, Prosecutor v. Gagovi¢ (Foca), Case No. 1T-96-23-1, Indictment, 26 June

1996, paras. 1.5 and 4.8.

As prosecuted in ICTY, Prosecutor v. Kunarac et al., Case No. IT-96-23-T, Judg-

ment, 22 February 2001, (“Kunarac et al. Trial Judgment”, also known as “Foca”),

para. 744. It should be noted, that the ICTY Statute does not contain a special provi-

sion on sexual slavery. Therefore, the conviction was based here on crimes against

humanity in the form of rape and enslavement (Art. 5(c) and (g) ICTY Statute).
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other practices involving the treatment of women as chattel thereby vio-
lating the peremptory norm prohibiting slavery.79 In this respect, especial-
ly (temporary) forced marriages were discussed. The SCSL was the first
ICL institution that addressed sexual slavery and forced marriages.80
Thus, in the ‘“AFRC case’ (Brima et al.), the Trial Chamber considered
forced marriages as covered by the crime of sexual slavery;81 yet, it was
overruled by the Appeals Chamber which considered forced marriages as
a distinct crime against humanity in form of an ‘other inhuman act’ (Arti-
cle 2(i) of the SCSL-Statute).** The Chamber held:

While forced marriage shares certain elements with sexual
slavery such as non-consensual sex and deprivation of liber-
ty, there are also distinguishing factors. First, forced mar-
riage involves a perpetrator compelling a person by force or
threat of force, through the words or conduct of the perpetra-
tor or those associated with him, into a forced conjugal asso-
ciation with a another person resulting in great suffering, or
serious physical or mental injury on the part of the victim.
Second, unlike sexual slavery, forced marriage implies a re-
lationship of exclusivity between the ‘husband’ and ‘wife’,
which could lead to disciplinary consequences [sic!] for

79
80

81

82

Katanga Confirmation of Charges, para. 431, see supra note 65.

See Oosterveld, 2011, pp. 61 et seq., see supra note 44; and Sara Wharton, “The
Evolution of International Criminal Law: Prosecuting ‘New’ Crimes before the Spe-
cial Court for Sierra Leone”, in International Criminal Law Review 2011, vol. 11, pp.
217 et seq. (esp. pp. 230 et seq. on the possibility of residual crimes constituting
‘new’ crimes, in relation to the principle of nulla poena sine lege).

Brima et al. Trial Judgment, paras. 703—713, see supra note 69; see also Wharton,
2011, pp. 227 et seq., see supra note 80.

SCSL, Prosecutor v. Brima et al., Case No. SCSL-04-16-A, Judgment, 22 February
2008 (“Brima et al. Appeals Judgment”), paras. 181-203, esp. 195 and 202. This view
was welcomed in the literature, see, e.g., Neha Jain, “Forced Marriage as a Crime
against Humanity: Problems of Definition and Prosecution®, in JICJ, 2008, vol. 6, no.
S5, pp- 1013, 1022 (“long overdue™); see, similarly, Teresa Doherty, “Developments in
the Prosecution of Gender-Based Crimes — The Special Court for Sierra Leone Expe-
rience”, in Journal of Gender, Social Policy and the Law, 2009, vol. 17, no. 2, pp. 331
et seq.; see also Cole, 2010, p. 57, see supra note 5; Wharton, 2011, pp. 228 et seq.,
see supra note 80; and Michael P. Scharf and Suzanne Mattler, “Forced Marriage:
Exploring the Viability of the Special Court for Sierra Leone’s New Crime Against
Humanity”, Case Research Paper Series in Legal Studies Working Paper 05-35, Oc-
tober 2005, p. 6, available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=824
291, last accessed on 12 June 2011.
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breach of this exclusive arrangement. These distinctions im-
ply that forced marriage is not predominantly a sexual
crime.

The issue of forced marriages was also addressed by the SCSL Trial
Chamber in the ‘RUF’ case. It held that the RUF has been using ‘bush
wives’ — which were forced into marriage by means of threat and duress
— deliberately and strategically to enslave and psychologically manipulate
civilian women and girls.84 The accused were convicted, cumulatively, for
sexual slavery as well as for forced marriages (as an crime against human-
ity of ‘other inhumane acts’).”

In contrast, in the view of ICC Pre-Trial Chamber I, sexual slavery
also encompasses forced “marriage” situations, domestic servitude or
other forced labour involving compulsory sexual activity, including
rape.*

As to the mens rea, the SCSL required that the perpetrator intended
to engage in the act of sexual slavery or in the reasonable knowledge that
it was likely to occur.”’

The charge of sexual slavery has been confirmed by the ICC, with-
out further substantial considerations, in the Katanga—case88 and included
in t\gfgo warrants of arrest against members of the LRA in the Ugandan
case

4.2.3. Enforced Prostitution

Enforced Prostitution is defined in the Elements of Crimes as follows:”

1. The perpetrator caused one or more persons to engage in
one or more acts of a sexual nature by force, or by threat of

¥ Brima et al. Appeals Judgment, para. 195, see supra note 82 (emphasis added).

Sesay et al. Trial Judgment, paras. 1465—1473, see supra note 45; see Oosterveld,
2011, pp. 52 et seq., esp. 66, see supra note 44.

Sesay et al. Trial Judgment, para. 2307, see supra note 45.

Katanga Confirmation of Charges, para. 431, see supra note 65. See also Cottier,
2008, Art. 8 mn. 208, see supra note 4.

Brima et al. Trial Judgment, para. 708, see supra note 69.

Katanga Confirmation of Charges, para. 436, see supra note 65.

Kony Warrant of Arrest, Count 1 on p. 12; Otti Warrant of Arrest, Count 1 on p. 12,
see supra note 66.

Elements of Crimes, supra note 18, for Art. 7 (1)(g)-3, Art. 8 (2)(b)(xxii)-3, Art. 8
(2)(e)(vi)-3 of the ICC Statute.
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force or coercion, such as that caused by fear of violence,
duress, detention, psychological oppression or abuse of pow-
er, against such person or persons or another person, or by
taking advantage of a coercive environment or such person’s
or persons’ incapacity to give genuine consent.

2. The perpetrator or another person obtained or expected to
obtain pecuniary or other advantage in exchange for or in
connection with the acts of a sexual nature.

The first non-contextual element constitutes a quite broad definition
of causing one or more persons to engage in sexual acts by any form of
coercion, including a “coercive environment”. According to the second
non-contextual element the perpetrator’s expectation as to a financial or
other advantage, not the victim’s perspective is of relevance.”’ It is thus
clear that the sexual conduct is not initiated by the person engaging in the
sexual acts, as may be the case with “national” prostitution, but by the
perpetrator.92 Similarly, it is possible to delimitate the offence from “sex-
ual enslavement” countering a criticism that it diminishes this latter of-
fence if such conduct is characterized “only” as enforced prostitu‘[ion.93 In
fact, enforced prostitution captures “those situations that lack slavery-like
conditions™* and thus has a residual function. Enforced prostitution con-
tains an element of continuity since the victim may be under “force” for a
certain period of time; in this sense it can be a continuing offence. On the
other hand it may also constitute a separate offence of result if it only
consists of one act of a sexual nature.”

' See for a similar national provision § 181a German StGB, see supra note 16. On the

delimitation between enforced prostitution and national elements of the crime of pros-
titution, see Boot and Hall, 2008, Art. 7 mn. 49, see supra note 4:

The second non-contextual element makes clear that this crime is entirely dif-

ferent in nature from the ordinary crime of prostitution under national law, be-

cause it includes expectation by the perpetrator who coerced the victim to en-

gage in one or more acts of a sexual nature, not an expectation of advantage by

the person engaging in those acts.
See for an insofar incorrect criticism Boot and Hall, 2008, Art. 7 mn. 48, see supra
note 4; see also Cottier, 2008, Art. 8 mn. 209, see supra note 4.
Ibid. For the relationship see also Cottier, 2008, Art. 8 mn. 203 in fine, see supra note
4.
Bedont and Hall-Martinez, 1999, p. 73, see supra note 35; see also Boot and Hall,
2008, Art. 7 mn. 49, see supra note 4.
9% Ibid., Art. 7 mn. 50; Cottier, 2008, Art. 8§ mn. 209, see supra note 4.
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4.2.4. Forced Pregnancy

Forced Pregnancy is the only conduct defined explicitly in the ICC Stat-
ute, Article 7(2)(f):

‘Forced Pregnancy’ means the unlawful confinement of a

woman forcibly made pregnant, with the intent of affecting

the ethnic composition of any population or carrying out

other grave violations of international law.

The definition in the Elements’® reads in the relevant part:

1. The perpetrator confined one or more women forcibly
made pregnant, with the intent of affecting the ethnic com-
position of any population or carrying out other grave viola-
tions of international law.

The offence encompasses both (en)forced impregnation (pregnancy
as a result of rape or of a illegal medical procedure) and (en)forced ma-
ternity (being forced to carry the pregnancy).97 It has no historical prece-
dents.”® Unlawful confinement is any form of deprivation of physical lib-
erty contrary to international law and standards.”” The force used in bring-
ing about pregnancy (“forcibly made pregnant”) “does not necessarily
require the use of violence, but includes any form of coercion”.'” The
female victim may have been “made pregnant” before the actual confine-
ment since the crime only requires the “unlawful confinement of a woman
[...] made pregnant”, that is, earlier by another person or during confine-
ment.

The perpetrator has to act with the “intent of affecting the ethnic
composition of any population or carrying out other grave violations of

% Elements of Crimes, supra note 18, for Art. 7 (1)(g)-4, Art. 8 (2)(b)(xxii)-4, Art. 8
(2)(e)(vi)-4 of the ICC Statute.

There are no precedents for forced pregnancy in ICL. On the development of the
provision, see de Brouwer, 2005, pp. 143 ef seq., see supra note 14. See also Cottier,
2008, Art. 8 mn. 210, see supra note 4.

For the provision’s development, see de Brouwer, 2005, pp. 143 et seq., see supra
note 14; see also Cottier, 2008, Art. 8 Rn. 210, see supra note 4.

Boot and Hall, 2008, Art. 7 mn. 111, see supra note 4.

1bid., Art. 7 mn. 112, see supra note 4, stating that the act of forcibly making a wom-
an pregnant might be covered by the crime of rape or ‘any other form of sexual vio-
lence of comparable gravity’.

101 Werle, 2009, p. 326, see supra note 17.

97
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: : vy rpr : o 5102 -
international law”. This has been interpreted as a “specific” ~ or “special

intent”.'” This is not entirely convincing since the term “intent” is, at
best, ambiguous and may also be understood in a cognitive sense.'*
Thus, if the drafter wanted to require a special intent, why did they not
explicitly say so? In any case, the “speciality” of the intent required con-
sists in the conduct’s orientation towards the ethnic composition of the
population affected. In other words, what is “special” about the intent is
that it goes beyond the normal intent regarding the “ordinary” actus reus
(in casu the unlawful confinement) requiring an ulterior intent (a surplus
of intent) with a view to the change in the ethnic composition of the at-
tacked popula‘[ion.105 The (other) violations of international law referred
to include genocide, crime against humanity, war crimes, torture and en-
forced disappearances.

The ICC Statute’s clarification in Article 7(2)(f), that the definition
“shall not in any way be interpreted as affecting national laws relating to
pregnancy” ensures that national policies against abortion may not be
promoted under the guise of policies against forced pregnancy. 10

4.2.5. Enforced Sterilization

Enforced sterilization is defined in the Elements of Crimes as follows:

1. The perpetrator deprived one or more persons of biologi-

cal reproductive capacity.

2. The conduct was neither justified by the medical or hospi-

tal treatment of the person or persons concerned nor carried

out with their genuine consent.

According to a footnote in the Elements the “deprivation is not in-

tended to include birth-control measures which have a non-permanent

192 Boot and Hall, 2008, Art. 7 mn. 113, see supra note 4.

Cottier, 2008, Art. 8 mn. 210, see supra note 4.

See Kai Ambos, “What does “intent to destroy” in genocide mean?”, 2009, in /CRC-
Review, vol. 91, pp. 842-43.

Gabriel, 2004, p. 49, see supra note 35, note with regard underlying cultural condi-
tions: “the rapist is a person of different ethnicity and belongs to a culture, society, or
religion in which the ethnicity of the father is considered to determine the ethnicity of
the child”.

Boot and Hall, 2008, Art. 7 mn. 113, see supra note 4.

7 Ibid., Art. 7 mn. 51, 114; on the position of the Holy See, see Cottier, 2008, Art. 8
mn. 210 (pp. 449-450), see supra note 4.
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effect in prac‘[ice”.108 It has been questioned, however, whether this foot-
note is consistent with international law since such measures may amount
to genocide and, in any case, violates different fundamental rights related
to one’s personal autonomy.109 Also, such measures always, even if ap-
plied temporarily, constitute a grave restriction of one’s self-
determination.''® Classical examples of the crime are policies of “racial
hygiene” and medical experiments on prisoners, both practices known
from the Nazi regime.111 “Enforced” implies that a (genuine and in-
formed)llgonsent excludes the crime (see also paragraph 2 of the Ele-
ments).

4.2.6. Other Forms of Sexual Violence

Articles 7(1)(g), 8(2)(b)(xxii) and (e)(iv) confirm that the list of forms of
sexual conduct is not exhaustive by criminalizing “any other form of sex-
ual violence of comparable gravity” or “any other form of sexual violence
also constituting a grave breach of the Geneva Conventions” or “a serious
violation of Article 3 common to the four Geneva Conventions”. This
residual conduct is defined identically in the Elements on the Crimes
against humanity and War crimes as follows:

1. The perpetrator committed an act of a sexual nature

against one or more persons or caused such person or per-

sons to engage in an act of a sexual nature by force, or by

threat of force or coercion, such as that caused by fear of

violence, duress, detention, psychological oppression or

abuse of power, against such person or persons or another

person, or by taking advantage of a coercive environment or

such person’s or persons’ incapacity to give genuine consent.

As always in cases of residual or fall back liability defined by im-
precise terms, the question of legal certainty arises. It can only be
achieved by a restrictive interpretation guided by the other specific con-
duct that the residual category refers to. /n casu, the “other form of sexual

1% Elements of Crimes, fn. 18, see supra note 18. See also Cottier, 2008, Art. 8 mn. 211,

see supra note 4.
See Boot and Hall, 2008, Art. 7 mn. 52, see supra note 4.
110 .
Ibid.
" Werle, 2009, p- 327, see supra note 17; Boot and Hall, 2008, Art. 7 mn. 52, see supra
note 4.
For a discussion see Cottier, 2008, Art. 8 mn. 211, see supra note 4.

109

112

FICHL Publication Series No. 12 (2012) — page 166



Sexual Offences in International Criminal Law,
With a Special Focus on the Rome Statute of the International Criminal Court

violence” must be of “comparable gravity” to the forms of conduct de-
fined in Article 7(1)(g) and the grave breaches or the serious violations of
common Article 3.""” This is an objective test'!* introducing a minimum
threshold of (comparable) gravity and thereby excluding lesser forms of
sexual violence'"” (which may anyway be covered by the implicit crimi-
nalizations, see Section 4.3.). Against this background I have some doubts
whether acts that do not even require physical contact — take the example
from Akayesu116 of physical exercises naked and in front of a crowd — can
be considered “sexual violence of comparable gravity”.117 After all, they
can be punished as outrages upon personal dignity.

According to the Elements, the sexual act could be directly commit-
ted by the perpetrator or the victim caused to engage in such an act. The
victim may be caused to do that by different forms of force or coercion,
including “taking advantage of a coercive environment” or the victim’s
“incapacity to give genuine consent”. The former formulation shows, as
already said above, that a broad concept of coercion is used, similar to the
one of the ICTR in the Akayesu case.''®

4.3. Other Implicit Criminalization of Sexual Violence

4.3.1. Outrages upon Personal Dignity and Torture

Rape has been considered by both ICTR and ICTY as torture and a viola-
tion of personal dignity. Thus, the Akayesu Trial Chamber'" held:

[...] Like torture, rape is used for such purposes as intimida-
tion, degradation, humiliation, discrimination, punishment,
control or destruction of a person. Like torture, rape is a vio-

"3 See respective Element 2 to Art. 7 (1)(g) and to Art. 8 (2) (b) (xxii)-1 and (e) (vi)-1.
" Boot and Hall, 2008, Art. 7 mn. 53 in fine, see supra note 4.

See, for a good account of the drafting history Cottier, 2008, Art. 8 mn. 212 (p. 452 et
seq.), see supra note 4; for a restrictive interpretation, see also Zimmermann, 2008,
Art. 8 mn. 316, see supra note 4.

Akayesu Trial Judgment, para. 688, see supra note 52.

In favour, see Boot and Hall, 2008, Art. 7 mn. 53, see supra note 4; contrary, appar-
ently, see de Brouwer, 2005 pp. 159 ef seq., see supra note 14.

Akayesu Trial Judgment, para. 598, see supra note 52; Boot and Hall, 2008, Art. 7
mn. 53, see supra note 4.

Akayesu Trial Judgment, para. 597, see supra note 52; see, similarly, Furundzija Trial
Judgment, para. 595, see supra note 51.
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lation of personal dignity, and rape in fact constitutes torture
when it is inflicted by or at the instigation of or with the con-
sent or acquiescence of a Public official or other person act-
ing in an official capacity. 20
In same vein, the Semanza Trial Chamber, stated

Noting, in particular the extreme level of fear occasioned by
the circumstances surrounding the event and the nature of
the rape of Victim A, the Chamber finds that the perpetrator
inflicted severe mental suffering sufficient to form the mate-
rial element of torture .. .].121

Laurent Semanza, the bourgemestre of Bicumbi commune in Kiga-
li-Rural prefecture, was finally convicted, inter alia, for having instigated
a crowd to rape Tutsi women and, concurrently, for his personal participa-
tion in torturing and killing one victim.'?

Similar approaches can be observed at the ICTY. Thus, for exam-
ple, in the Celebi¢i case, rape and other forms of sexual violence were
considered to possibly constitute torture.'”® The Furundzija Trial Cham-
ber held that rape can amount to torture and can be related to a violation
of human dignity and physical integrity of women.'** In the Foca case,
acts of forced nudity, inter alia, were qualified as outrages upon personal
digni‘[y.125 The SCSL also punished sexual offences as offences against
dignity.'?°

Yet, the issue of the relationship between these crimes and sexual
crimes only became the object of a more sophisticated analysis in the
Bemba case before the ICC. Pre-Trial Chamber II noted in the respective
confirmation decision:

that also in the context of outrages upon personal dignity the
Prosecutor presented the same conduct, related mainly to

120 Akayesu Trial Judgment, para. 687, see supra note 52.

ICTR, Prosecutor v. Semanza, Case No. ICTR-97-20-T, Judgment and Sentence, 15
May 2003, para. 482.

22 Ibid., para. 586.

12 ICTY, Prosecutor v. Delali¢ et al., Case No. IT-96-21, Judgment, 16 November 1998,
paras. 495-496 (also known as “Celebi¢i”). On the relevant findings of the Celebici
case, see Askin, 2010, pp. 96 et seq., see supra note 4.

Furundzija Trial Judgment, para. 595, see supra note 51.

Kunarac Trial Judgment, paras. 773774, see supra note 78.

See, e.g., Brima et al. Trial Judgement, para 705, see supra note 69.
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acts of rape, under different legal characterisations, namely
articles 8(2)(c)(ii) and 8(2)(e)(vi) of the Statute. In the opin-
ion of the Chamber, most of the facts presented by the Pros-
ecutor at the Hearing reflect in essence the constitutive ele-
ments of force or coercion in the crime of rape, characteris-
ing this conduct, in the first place, as an act of rape. In the
opinion of the Chamber, the essence of the violation of the
law underlying these facts is fully encompassed in the count
of rape.127

and therefore,

in this particular case the count of outrage upon personal
dignity is fully subsumed by the count of rape, which is the
most appropriate legal characterisation of the conduct pre-
sented.

The Chamber referred also to torture when it considered,

that in this particular case, the specific material elements of
the act of torture, namely severe pain and suffering and con-
trol by the perpetrator over the person, are also the inherent
specific material elements of the act of rape.129
It concluded that torture (as a crime against humanity) and outrages
against personal dignity (as a war crime) are “fully subsumed” by rape (as
a crime against humani‘[y),130 since this act requires, compared to torture,
only one additional element, namely the act of penetration,m and, com-
pared to outrages, “reflect in essence the constitutive elements of force or
coercion”."** While this is, in principle, correct,'** the Chamber’s consid-
erations can only be fully understood if one refers to the theory of con-

127 Bemba confirmation decision, para. 310, see supra note 64.

1bid., para. 312.

"% Ibid., para. 204 (fn. omitted).

5% Ibid., paras. 205, 312.

B Ibid., para. 204.

2 Ibid., para. 310.

'3 For a different view (albeit without detailed reasoning), see Prosecution’s leave to
appeal, see supra note 64, paras. 16, 17; and ICC, Prosecutor v. Bemba Gombo, Pub-
lic Redacted Version of the Amended Document containing the charges filed on 30
March 2009, ICC-01/05-01/08-395-Anx3, 30 March 2009, Count 3 on p. 35 (as to
rape and torture).
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cours, which is the other side of the coin of cumulative charging.134 In
any case, while rape may be ‘“the most appropriate legal characteriza-
tion”"** in cases of torture with an (additional) act of penetration the Pros-
ecutor must charge torture for those acts where the element of penetration
is lacking.136 In any case, notwithstanding the correct rules of concours,
this discussion confirms that rape encompasses torture and, indeed, fre-
quently constitutes torture.'’

4.3.2. Genocide

Sexual violence can be part of three forms of genocidal conduct (Article 6
of the ICC S‘[atute):138
(b) Causing serious bodily or mental harm to members of
the group;
(c) Deliberately inflicting on the group conditions of life
calculated to bring about its physical destruction in
whole or in part;
(d) imposing measures intended to prevent births within the
group;
Serious bodily harm means non-fatal physical violence causing dis-
figurement, and serious injuries to external or internal organs or senses, >’

134 See Kai Ambos, “Critical Issues in the Bemba Confirmation Decision”, in LJIL, 2009,

vol. 22, p. 723 with further references.

Bemba confirmation decision, para. 204, see supra note 64. In case of a penetration

still calling for an additional charge of torture: Al Report Rape, pp. 38 ef seq., see su-

pra note 53.

See in casu Bemba confirmation decision, paras. 206 et seq., see supra note 64.

See also Boot and Hall, 2008, Art. 7 mn. 44, see supra note 4: “criminal acts aimed at

the physical and mental integrity of a person [...], more often than not, constitute tor-

ture.”; see also mn. 55 for case law references.

In the existing jurisprudence, only the ICTR has linked sexual violence to the geno-

cide offence (see references in subsequent footnotes, esp. 139, 140, 141, 145). For a

detailed assessment of rape as genocide, with a focus on Bosnia and Herzegovina and

from a feministic perspective, see Engle, 2005, pp. 792 et seq., supra note 53. See al-

so Schomburg and Peterson, 2007, pp. 128-129, see supra note 15. On the ICTR’s

approaches to label acts of rape as genocide, see Ayat, 2010, pp. 809 ef seq., see su-

pra note 41. On implicit criminalization as genocide (art. 6(b), (d)), see also Sabine

Gless, Internationales Strafrecht, Helbing Lichtenhahn, Basel, 2011, mn. 813, 815—

816.

B9 ICTR, Prosecutor v. Seromba, Case No. 2001-66-I, Judgment, 12 March 2008, para.
46; Werle, 2009, pp. 265 et seq., see supra note 17, with additional references from
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not necessarily in an irremediable manner' **. This may include sexual
violence, which causes serious bodily and mental injury.141 Causing seri-
ous mental harm does not require a physical attack or any physical effects
of mental harm.'** The destructive psychological effects of crimes of sex-
ual violence are thus granted the same importance as the physical conse-
quences of the acts.'?? Similarly, serious mental harm can be construed as
some type of impairment of mental abilities, or harm that causes serious
injury to the mental state of the victim.

Sexual violence may also amount to the bringing about “destructive
conditions of life” (Article 6(c)). This provision prohibits death measures,
which are conducted not to immediately kill, but ultimately to bring about
the physical destruction of group members.'** Thus, for example, mass
rapes are not ‘conditions of life’ as such, but they may amount to such
conditions if inflicted systematically and repeatedly, perhaps in connec-
tion with other measures.'*’

Measures intended to prevent births (Article 6(d)) include measures
targeting the biological existence of the group. 146 They may be carried out

the international case law; see also Schomburg and Peterson, 2007, p. 129, see supra
note 15.
140 ICTR, Prosecutor v. Gacumbitsi, Case No. 2001-64-T, Judgment, 17 June 2004
(“Gacumbitsi Trial Judgment”), para. 291.
"“I' This was held by ICTR Trial Chamber I in Akayesu Trial Judgment, paras. 706, 731,
see supra note 52, which was the first judgment considering sexual violence as part of
the Rwandan genocide. See, similarly, ICTR, Prosecutor v. Kayishema and Ruz-
indana, Case No. ICTR-95-1-T, Judgment, 21 May 1999 (“Kayishema and Ruzindana
Trial Judgment”), para. 108, where Trial Chamber II held in the context of genocide,
that “acts of sexual violence, rape, mutilations and interrogations combined with beat-
ings, and/or threats of death, were all acts that amount to serious bodily harm”. See
also Gacumbitsi Trial Judgment, paras. 291-293, see supra note 140; and Werle,
2009, pp. 265 et seq., see supra note 17, with additional references.
Werle, 2009, p. 266, see supra note 17.
Akayesu Trial Judgment, para. 731, see supra note 52; Werle, 2009, p. 266, see supra
note 17.
Akayesu Trial Judgment, para. 505, see supra note 52; Werle, 2009, p. 267 with addi-
tional references, see supra note 17.
Kayishema and Ruzindana Trial Judgment, para. 116, see supra note 141; Werle,
2009, p. 268, see supra note 17.
Luping, 2009, p. 455, see supra note 1, considers this as a crime that explicitly pun-
ishes sexual violence.
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in a physical or psychological (mental) manner,147 for example through
enforced sterilization within the meaning of Article 7(1)(g),148 and/or
forced birth control.'* Rape may fall under this definition, for example if
in the aftermath the victim desists from reproduction due to the trauma
suffered.’ Rape was moreover found to exist if committed with the pur-
pose of changing the ethnic composition of a group, as, for example, in
patriarchal societies, where children are regarded to belong to the father’s
ethnic group.151

4.3.3. Crime Against Humanity of Persecution

Qualifying widespread and systematic sexual offences as persecution
within the meaning of Article 7(1)(h) of the ICC Statute would require
that the victims were persecuted as an “identifiable group” on one of the
grounds mentioned, and that the persecution took place “in connection”
with other acts contained in Articles 5—8 of the ICC Statute. While the
grounds requirement is relatively easy to prove, in particular because of
the residual reference to “universally recognized” grounds (which in-
cludes gender grounds),152 it is more difficult to argue that the normally
female victims of sexual offences are a sufficiently “identifiable” group —

7" Akayesu Trial Judgment, para. 508, see supra note 52:

measures intended to prevent births within the group may be physical, but can

also be mental. For instance, rape can be a measure intended to prevent births

when the person raped refuses subsequently to procreate, in the same way that

members of a group can be led, through threats or trauma, not to procreate.
Boot and Hall, 2008, Art. 7 mn. 52, see supra note 4.
Akayesu Trial Judgment, para. 507, see supra note 52:

measures intended to prevent births within the group, should be construed as

sexual mutilation, the practice of sterilization, forced birth control, separation

of the sexes and prohibition of marriages.
Akayesu Trial Judgment, para. 508, see supra note 52; see also Werle, 2009, p. 268,
see supra note 17.
Akayesu Trial Judgment, para. 507, see supra note 52; see also Werle, 2009, p. 268,
see supra note 17. Similarly, considering a policy of systematic impregnation as gen-
ocide by systematic rape, see Engle, 2005, pp. 792 et seq., see supra note 53.
See Boot and Hall, 2008, Art. 7 mn. 69, see supra note 4, referring to the special
meaning of “gender grounds” in the ICC Statute (Art. 7(3)) and considering the uni-
versally recognized grounds as fulfilled. Such a recourse does not seem to be neces-
sary, however, because Art. 7(1)(h) expressly includes “gender and this term is, pur-
suant to Art. 7(3), to be understood as gender-neutral.

148
149

150

151

152

FICHL Publication Series No. 12 (2012) — page 172



Sexual Offences in International Criminal Law,
With a Special Focus on the Rome Statute of the International Criminal Court

notwithstanding an objective or subjective perspective153 — given that the
gender criterion is, arguably, less precise than the other grounds. Moreo-
ver, persecutions committed in a macro-criminal overall event are mostly
not “only” targeted against the victims of sexual offences, but rather part
of a persecution of a group identifiable by other attributes and are com-

mitted in a context with other crimes (killings, plundering, and so on).

154

Two ICC warrants of arrest include charges of persecution as a crime

against humanity based on alleged sexual violence.

155

153
154

155

1bid., Art. 7 mn. 60.

Thus, in Kvocka et al. Trial Judgment, see supra note 52, the ICTY found a crime
against humanity of persecution whereby the persecuted group has been identified as
“non-serbs* (para. 196), persecuted for ethnic reasons (paras. 195-197). The acts of
persecution, committed in the notorious prison camp Omarska, consisted of killings,
torture, rapes, beatings and other forms of physical and mental violence (para. 197).
Similarly, see also Boot and Hall, 2008, Art. 7 mn. 72 (mentioning rape), see supra
note 4.

Kushayb Warrant of Arrest, Count 10 at p. 8 and Count 39 at p. 14, see supra note 66;
Harun Warrant of Arrest, Count 10 at p. 8 and Count 39 at p. 13, see supra note 66.
Both charges relate to persecutions of members of the Sudanese regional population
group “Fur” which were allegedly committed in the towns of Bisindi (Count 10) and
Arawala (Count 39), each time through several conducts (killings, rapes, raids, ezc.).
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. *
Marina Aksenova

5.1. Introduction

The concept of complicity in international criminal law raises many ques-
tions. What is the exact scope of the concept? Is it sufficient to describe
an accomplice as someone “who associates himself in an offence commit-
ted by [an]other”,' or is there more to this term? Does participation in a
crime pursuant to a common design qualify as complicity? What are the
consequences of distinguishing between a primary perpetrator and an
accomplice in international criminal law? What is the connection between
complicity as a form of responsibility and the substantive crimes? This
contribution aims at answering these questions using the crime of rape as
an anchor for the analysis.

The International Criminal Tribunal for the Former Yugoslavia
(‘ICTY”), the International Criminal Tribunal for Rwanda (‘ICTR’), and
the Special Court for Sierra Leone (‘SCSL’) have treated the definition of
crimes and the modes of liability for crimes as separate questions.” As
will become clear from the case studies below,’ the tribunals and the court
chose to discuss the substantive crimes and the forms of individual crimi-
nal responsibility for these crimes in different parts of the judgments.
Both substantive crimes and modes of liability, including various forms of

5

Marina Aksenova is a PhD Researcher at the European University Institute. The
author would like to thank Professor Morten Bergsmo for his comments on an earlier
draft of this chapter, and, in particular, for highlighting the importance of distinguish-
ing between the elements of crimes and the legal requirements of individual criminal
responsibility.

ICTR, Prosecutor v. Akayesu, Case No. 96-4-T, Trial Chamber Judgment, 2 Septem-
ber 1998 (“Akayesu Trial Judgment”), para. 527.

Alexander Zahar and Goran Sluiter, International Criminal Law: A Critical Introduc-
tion, Oxford University Press, 2008, p. 220.

See Section 5.5.
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complicity, consist of elements. In order to secure a conviction, the Prose-
cution has to prove both sets of elements. To further complicate matters,
the Prosecution must also establish the existence of the so-called cha-
peaux elements or the “general” or “preliminary” conditions characteristic
of the certain type of offence (for example, the existence of an armed con-
flict for war crimes).*

Ambos stresses the importance of developing a comprehensive the-
ory of individual criminal responsibility in international criminal law: he
argues that, despite the fact that the concept of individual criminal respon-
sibility for violations of humanitarian and human rights norms is univer-
sally recognized, the elements of this responsibility are not sufficiently
discussed in the literature.” Establishing a comprehensive theory of indi-
vidual criminal responsibility entails the careful spelling out of its various
forms (commission, aiding and abetting, and so on), a description of the
legal requirements of each form of responsibility, and the establishment of
links between the respective form of responsibility and the substantive
offences to which this particular form attaches. The interaction between
complicity as a mode of liability and rape as a substantive crime will be
explored in this chapter.

A few preliminary issues are discussed in Section 5.2. Section 5.3.
deals with the theoretical foundations of complicity. This part explains
complicity from the perspective of municipal law. It clarifies the scope of
the concept and seeks to dissolve the confusion in terminology created by
the double sets of elements: one set of elements for complicity and one for
substantive offences. The evolution of the concept of complicity in inter-
national criminal law is briefly discussed in Section 5.4. Section 5.5. is
devoted to case law analysis with a special focus on complicity in rape in
the jurisprudence of the ICTY, the ICTR, and the SCSL. Section 5.6. syn-
thesizes theoretical foundations of complicity and its practical application
to the crime of rape in international criminal law. Some conclusions are
drawn in Section 5.7.

Guenael Mettraux, International Criminal and Ad Hoc Tribunals, Oxford University
Press, 2005, p. 30.

°  Kai Ambos, “Individual Criminal Responsibility”, in Gabrielle Kirk McDonald and
Olivia Swaak-Goldman (ed.), Substantive and Procedural Aspects of International
Criminal Law, Kluwer Law International, The Hague/Boston/London, 2000, p. 6.
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5.2. Preliminary Observations

There are three preliminary issues that need to be addressed prior to start-
ing the analysis of complicity. Firstly, the list of cases selected for this
chapter is not exhaustive; it includes, however, some of the most im-
portant pronouncements on the crime of rape in international criminal
law. It must be noted here that apart from rape, this chapter touches upon
other offences, not necessarily of a sexual nature, committed in Rwanda,
former Yugoslavia, and Sierra Leone. This has to do partially with the
principle of cumulative charging, whereby different offences are charged
based on the same events, and partially with the fact that sometimes rapes
form a part of a systematic attack consisting of various atrocious acts, thus
making it difficult to distil rape from other crimes committed in the
course of the attack. Similarly, the chapter mentions other forms of re-
sponsibility, different from complicity, in order to better illuminate the
concept and draw its borders.

Secondly, the sentencing considerations for each of the cases dis-
cussed in this chapter are spelled out in some detail. This is done because
the sentence is a reflection of the gravity of the offence committed by the
accused,® and in assessing the gravity the ad hoc tribunals and the SCSL
take into account the particular circumstances of the case as well as the
nature and degree of the accused’s participation in the crimes.” Conse-
quently, the sentences handed down for complicity in rape should in theo-
ry differ from the sentences received for the commission of rape. In prac-
tice, however, Cassese notes that international criminal law is rudimentary
in nature when it comes to explaining the consequences attached to differ-
ent classes of participation.®

Finally, the technicality with which complicity in rape is discussed
in this chapter in no way diminishes the horrendous nature of crimes
committed in the context of the warfare. It is hardly possible to make

% Statute of the International Criminal Tribunal for the Former Yugoslavia, adopted on

25 May 1993, U.N. Doc. S/RES/827 (“ICTY Statute”), Article 24; Statute of the In-
ternational Criminal Tribunal for Rwanda, adopted on 8 November 1994, U.N. Doc.
S/RES/955 (“ICTR Statute”), Article 22; Statute of the Special Court for Sierra Leo-
ne, adopted on 14 August 2000, U.N. Doc. S/RES/1315 (“SCSL Statute™), Article 19.
" ICTR, Prosecutor v. Muhimana, Case No. 95-1B-T, Trial Judgement, 28 April 2005,
para. 591, emphasis added.
Antonio Cassese, International Criminal Law, 2 ed., Oxford University Press, 2008,
p. 188.
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sense of the violence committed in war and the force driving a person to
commit this violence, but this is exactly why it is important to study the
correlation between the crime and the way in which the individual be-
comes involved in it.

5.3. Law of Complicity: Theoretical Foundations

5.3.1. Theories of Attribution

International criminal law is ultimately based on national criminal law — it
represents a blend of different legal systems with some international fla-
vour to it. Complicity as a form of criminal participation exists in coun-
tries with both common and civil law traditions.” The approach to com-
plicity, however, differs to some extent from one country to another de-
pending on the country’s general view on the attribution of responsibility
for criminal acts.

The different theories of attribution are discussed in some detail by
Fletcher, who draws a conceptual distinction between wrongdoing and
attribution in criminal law. He notes that the question of wrongdoing is
dealt with under the set of primary legal norms prohibiting or requiring
particular acts. The question of attribution, on the other hand, “is resolved
under an entirely distinct set of norms, which are directed not to the class
of potential violators, but to judges and jurors charged with the task of

assessing whether individuals are liable for their wrongful acts”.'

There exists a tension between the normative theory of attribution,
which views the process of attribution as a judgment about whether the
accused can be fairly held accountable for his wrongful act, and the de-
scriptive theory, which implies that there is some single feature of all
criminal conduct that serves to link the actor to the wrongful act thus jus-
tifying liability."' Fletcher notes that the countries with an Anglo-
American tradition have sought to suppress the normative aspect of ac-
countability and pack the problems of attribution into the concept of re-

®  See ICTR, Prosecutor v. Akayesu, Case No. 96-4-T, Trial Chamber Judgment, 2
September 1998, para. 527; Markus D. Dubber, “Criminalizing Complicity. A Com-
parative Analysis”, in Journal of International Criminal Justice, 2007, vol. 5, no. 4, p.
977; George Fletcher, Rethinking Criminal Law, Little, Brown & co., Boston, 1978,
pp- 634—682.

Fletcher, 1978, pp. 491-492, see supra note 9.

""" Ibid., pp. 492-495.
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sponsibility by focusing on the status and capacity of the actor, while the
German tradition has favoured the normative approach to attribution.'?

In line with this division, the countries adhering to a continental law
tradition, like Germany or Russia, tend to adopt a nuanced approach to
participation in crimes by distinguishing between, for example, different
degrees of assistance. The common law tradition, on the other hand,
draws just one fundamental distinction between perpetrators (called prin-
cipals) and accomplices (all secondary parties).'* Another consequence of
the different approach to attribution is that, in countries with a common
law tradition, the degree of participation is reflected in the sentencing
stage rather than in the attribution stage as in many continental law sys-
tems.'* Thus, in many continental law countries it is stipulated by law that
accomplices get more lenient sentences than primary perpetrators, while
in common law countries the reflection of the degree of participation of
the accused is left to the discretion of the judges.'’

5.3.2. The Causation Problem and the Nature of Complicity

The principle of individual autonomy underlies the concept of complicity
as a form of responsibility. Ashworth clarifies that at the heart of the prin-
ciple of autonomy lies the idea for respect of individuals as rational,
choosing persons'® who are “sovereigns of their own actions”.!” Conse-
quently, the decision to support another in the commission of the crime
and the realization of this decision in the form of assisting is culpable and
deserves criminal sanction.'® This is in line with the retributive or ‘just
deserts’ philosophy implying that the punishment for crime must be pro-

Ibid., 1978, pp. 496497, see supra note 9.

For the description of different models of participation in crimes, see Elies van
Sliedregt, The Criminal Responsibility of Individuals for Violations of International
Humanitarian Law, TMC Asser Press, 2003, p. 61.

" Ibid.

Andrew Ashworth, Principles of Criminal Law, Clarendon Law Series, second edi-
tion, Oxford University Press, 1995, p. 412.

' Ibid., p. 83.

Stanford H. Kadish, “Complicity, Cause and Blame: A Study in the Interpretation of
Doctrine”, in California Law Review, 1985, vol. 73, no. 2, p. 330.

Ashworth, 1995, p. 409, see supra note 15.
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portionate to its relative seriousness, which is measured by the harm pro-
duced by the crime and the culpability of the offender."

At first glance, it may seem illogical to infer the accomplice’s cul-
pability based on the actions of the principal when it is presumed that the
principal’s actions are fully voluntary, and the accomplice may not be
said to have caused these actions.”” Indeed, Fletcher points out that com-
plicity is a field of attribution which falls outside the standard of causa-
tion.”! Kadish explains this phenomenon by the derivative (or indirect)
nature of accomplice liability. He submits that an accomplice is culpable
not because he caused certain events (as would be the case with the pri-
mary perpetrator) and not because he caused the perpetrator to commit a
crime, but because the accomplice is to be blamed for the conduct of an-
other person. As Kadish puts it:

[...] whether I am to be blamed for the other person's action
would not be assessed by asking whether I caused his action
in the same sense that his lighting the match caused the fire.
Rather, my responsibility would be determined by asking
whether my persuasion or help made me accountable for the
other person's actions and what they caused.”

It may seem that complicity casts its net too wide by not requiring
that the act of accomplice caused the principal to act. Ashworth, however,
points out that the loose conduct requirements of complicity are narrowed
down by more stringent fault requirements: a small act of assistance may
suffice, but only if it is done with intent to assist or encourage the com-
mission of the principal’s crime.”

There are other competing views on complicity emerging in the
modern literature: Kutz argues that our current practices of accountability
(the term he uses to refer to responsibility) are relational and positional
rather than individualistic and retributivist. Accountability, he continues,
shall be understood through the relationship between an agent (an indi-

Andrew von Hirsch, “Proportionate Sentences: A Desert Perspective” in Andrew von
Hirsch, Andrew Ashworth and Julian Roberts (ed.), Principled Sentencing, 3rd ed.,
Hart Publishing, 2009, p. 115-123.

20 Kadish, 1985, p. 327, see supra note 17.

o Fletcher, 1978, p. 492, see supra note 9.

Kadish, 1985, p. 332, see supra note 17. On the nature of derivative liability see also
Fletcher, p. 583.

Ashworth, 1995, p. 409, see supra note 15.
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vidual causing harm) and the respondent (the victim).?* The individualis-
tic approach to accountability fails to reflect the special nature of associa-
tive wrongdoing, in particular the culpability of the agent in the context of
his relationship with the respondent. For Kutz, criminal responsibility of
accomplices for their confederates’ acts is defensible only if viewed in
relation to the actions of the respondent, and if the individual differences
in culpability are taken into account.”

5.3.3. Definitions

The general observations on complicity furnished in the previous two
subsections provide some understanding about the nature of complicity,
but they do not answer the vital question: what is the exact scope of com-
plicity? This question calls for a separate extensive analysis. The only
reasonable way to approach it in this chapter is to provide a list of terms
associated with complicity and to define each of these terms, highlighting
the peculiarities of common and civil law traditions along the way.
Fletcher’s categorization of crime participants is adopted here as a starting
point of the analysis.?®

A ‘perpetrator’ (a ‘principal’ in common law) is someone whose li-
ability can be established independently of all other parties. The perpetra-
tor’s liability is direct and not derivative of someone else’s conduct.”’

a. A primary perpetrator (a ‘principal in the first degree’ in common
law) is an actor who “commits the criminal act himself” (as defined
by the German Penal Code).”® In other words, he “directly” or “at
first hand” commits the criminal act (as defined in the Russian Pe-
nal Code).”” Smith and Hogan define the principal as someone
whose act is the most immediate cause of the actus reus.>

* Christopher Kutz, Complicity: Ethics and Law for a Collective Age, Cambridge Uni-

versity Press, 2000, pp. 17-19.

» Ibid., pp. 8 and 16.

6 Fletcher, 1978, pp. 637649, see supra note 9.

Fletcher, 1978, p. 637, see supra note 9.

¥ Strafgesetzbuch, adopted on 15 May 1871 (“StGB™), Article 25(1).

*  Ugolovnii Kodeks Rossiskoi Federacii (The Criminal Code of Russian Federation),
adopted by the State Duma on 24 May 1996, adopted by the Federation Council on 5
June 1996 (“Ugol. Kod.”), Article 33(2).

30" J.C. Smith and Brian Hogan, Criminal Law, 10" ed., Butterworths, 2002, p. 142.

27
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b. A co-perpetrator (a ‘principal in the second degree’ in common

law) is a person who commits the offence jointly with others.>! The
problematic aspect of co-perpetratorship is that sometimes the con-
duct of one or more co-perpetrators does not satisfy the objective
elements of the substantive crime.’” Ashworth explains that the
English law allows holding two or more persons as co-principals
(co-perpetrators) if each of them satisfies some part of the conduct
element of a substantive crime, and if each of them has the required
mental element.”® This is when the joint enterprise concept comes
into play.*

A perpetrator-by-means (a ‘principal in the first degree’ in common
law) is a principal who commits the offence through another (as per
the German definition),”” or “the person who committed the offence
by using other persons, not subject to criminal responsibility due to
their age, insanity or other factors” (as per the Russian definition).*
The American Model Penal Code offers another definition: perpe-
trator-by-means “causes an innocent or irresponsible person to en-

gage in the proscribed conduct”.*’

‘Accessories’ (an ‘accessory before the fact’ in common law) are all

those who are held derivatively liable for another’s committing the of-
fence. This category includes instigators as well as aiders-and-abettors.*®
Unlike civil law, the Anglo-American common law does not recognize a
distinction between different types of accessories.”” Ashworth clarifies
that the accomplice in English law (sometimes called ‘an accessory’ or a
secondary party) is anyone who aids, abets, counsels or procures a princi-
pal.* Accessories incur secondary liability.

31
32
33
34
35
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StGB, Article 25(2), see supra note 28; Ugol. Kod., Article 33(2), see supra note 29.
Fletcher, 1978, p. 638, see supra note 9.

Ashworth, 1995, p. 410, see supra note 15.

Smith and Hogan, 2002, p. 162, see supra note 30.

StGB, Article 25(1), see supra note 28.

Ugol. Kod., Article 33(2), see supra note 29.

The Model Penal Code (MPC), developed by the American Law Institute in 1962
(“MPC”), Article 2.06 (2)(a).

Fletcher, 1978, p. 637, see supra note 9.

Ibid., 1978, p. 644.

Ashworth, 1995, p. 410, see supra note 15. See also Accessories and Abettors Act
1861, as amended by s.65(4) Criminal Law Act 1977.
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a. An aider and abettor in German law is “any person who intention-
ally assists another in the intentional commission of an unlawful
act”™! or “a person who assisted in the commission of the offence
by supplying counsel, directions, information or the means for the
commission” in Russian law.**

b. An instigator in Germany is “any person who intentionally induces
another to intentionally commit an unlawful act” ** and “a person
who induced another to commit a crime through persuasion, brib-
ery, threat or any other means” in Russia.**

c. An organizer: the Russian law recognizes this additional type of ac-
cessory as someone who “planned the commission of the offence or

took charge in the commission of the offence”. *°

An ‘accomplice’, per Fletcher’s definition, is any partner in crime —
a co-perpetrator or an accessory. ** Ashworth uses the term ‘accomplice’
more narrowly, as a synonym for an accessory, to contrast the accomplice
with the principal.*’

‘Conspiracy’ is a distinct offence, which is consummated upon en-
tering into the agreement to commit the offence. Conspiracy also gener-
ates a standard for holding each conspirator complicitous in the crimes of
fellow conspirators, but unlike complicity, which is a category of accesso-
rial liability, conspiracy functions as a test of what it means to be a co-
perpetrator.*® In Pinkerton v. United States, the U.S. Supreme Court held
that each member of a conspiracy can be liable for substantive offences
carried out by co-conspirators in furtherance of the conspiracy, even when
there is no evidence of their direct participation in, or knowledge of such
offences, provided they were “reasonably foreseen as a necessary or natu-
ral consequence of the unlawful agreement”.*’ In German law, “a person
who declares his willingness or who accepts the offer of another or who
agrees with another to commit or abet the commission of a felony shall be

1 StGB, Article 27(1), see supra note 28.

# Ugol. Kod., Article 33(5), see supra note 29.
StGB, Article 26, see supra note 28.

Ugol. Kod., Article 33(4), see supra note 29.
“ Ibid.

46 Fletcher, 1978, p. 637, see supra note 9.

See the definition of ‘accessory’ above.
Fletcher, 1978, p. 646, see supra note 9.

¥ Pinkerton v. United States (1946) 328 US 640.
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liable under the same terms”. Withdrawal from the plan or an earnest at-
tempt to prevent the completion of the crime suffices to exempt such a
participant from liability.”® The Russian law is similar to German law in
that it punishes only the agreement to commit a felony (and not minor
offences). The commission of an offence with a prior agreement is also an
aggravating factor at sentencing.’!

‘Joint enterprise’ (or ‘common design’) seems to be recognized to
some extent by both civil and common law countries. In German law, the
joint enterprise could be roughly equated with the notion of ‘co-
perpetratorship’ in some instances. A co-perpetrator is a person who
commits an offence jointly with others on the basis of a common plan.> It
is not necessary that all co-perpetrators be present at the actual commis-
sion of the crime, but what is important is that they act intentionally re-
garding the crime itself, the common plan, and the form of co-operation.”®
Similarly, under Russian law the co-perpetrators are not liable for the so-
called ‘excess of the perpetrator’ when the principal commits crimes not
intended by other members.”* From the English law perspective, Ash-
worth notes that most complicity cases involve some kind of agreement,
but historically it is unclear whether common purpose, or joint enterprise,
amounts to an additional form of complicity liability (beyond aiding, abet-
ting, counselling or procuring), or if it is merely attached to each of them.
The English courts have tended to use the doctrine to address the question
of unexpected turn of events.”® Unlike the Russian law, where the mem-
bers of the group are not responsible for the ‘excess of the perpetrator’,
the English courts, relying on the Chan Wing-Siu case,” appear to hold
the member of the joint enterprise responsible if the jury is satisfied that

" StGB, Articles 30(2) and 31, see supra note 28.

' Ugol. Kod., Articles 30(2), 35(7), see supra note 29.

2 StGB, Article 25(2), see supra note 28.

> Kai Hamdorf, “The Concept of a Joint Criminal Enterprise and Domestic Modes of
Liability for Parties to a Crime. A Comparison of German and English Law”, in Jour-
nal of International Criminal Justice, 2007, vol. 5, no. 4, p. 212.

Ugol. Kod., Article 36, see supra note 29.

Ashworth, 1995, p. 429, see supra note 15.

" Chan Wing-Siu v. The Queen (1985) A.C. 168.

54
55

FICHL Publication Series No. 12 (2012) — page 184



Complicity in Rape in the Jurisprudence of
the ad hoc Tribunals and the Special Court for Sierra Leone

the defendant contemplated that there was a real possibility that one
member of the joint enterprise might go beyond the agreement.”’

With respect to constituent elements of crimes, Smith and Hogan

clarify that it is the general principle of criminal law that a person may not
be convicted of a crime unless it is proved beyond reasonable doubt that
he has caused a certain event or that responsibility is to be attributed to
him for the existence of a certain state of affairs (actus reus), and that he
had a defined state of mind in relation to the causing of the event or the
existence of the state of affairs (mens rea).”

a. Actus reus: Smith and Hogan suggest that actus reus includes all
the elements in the definition of the crime except the accused’s
mental element.” Thus, actus reus is made up generally of the con-
duct (which includes acts or omissions) and sometimes its conse-
quences, and also the circumstances in which the conduct took
place. An example of the ‘circumstances’ would be the absence of
the consent of the rape victim.®® Actus reus is sometimes referred to
as a ‘conduct element’ of the crime, but as follows from the defini-
tion, actus reus can be broader than just conduct. The German
Criminal Code simply states that the act is “unlawful’ if it fulfils all
the elements of the criminal provision.®'

b. Mens rea: for the crime to attract criminal liability, actus reus must
be committed with the requisite state of mind. Smith and Hogan use
the term ‘mens rea’ to mean the state of mind, intention or reck-
lessness required by the particular crime. They suggest that the term
‘negligence’, while being a manifestation of fault in English law in
addition to the intention and recklessness, falls outside the scope of
mens rea, if properly understood, for it is not a state of mind but ra-

57

58
59
60
61

Ashworth, 1995, p. 432. See also Marianne Giles who argues that the basis of liability
for secondary participation, developed in Chan Wing-Siu, is based on a defendant's
realisation of the risk that the principal will act with the required mens rea, and his
acceptance of that risk. Giles suggest that such liability is based on the ‘principle of
implied authorization’. Marianne Giles, “Complicity - the Problems of Joint Enter-
prise”, in Criminal Law Review, 1990, Jun, pp. 383—-393.

Smith and Hogan, 2002, p. 28, see supra note 30.

Smith and Hogan, 2002, p. 30, see supra note 30.

Smith and Hogan, 2002, p. 31, see supra note 30.

StGB, Article 11, see supra note 28.
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ther a failure to comply with a standard conduct.” The German
Criminal Code adopts an even more narrow definition of the requi-
site state of mind by saying that “[u]nless the law expressly pro-
vides for criminal liability based on negligence, only intentional

conduct shall attract criminal liability”.

With respect to the legal requirements of complicity, it is important
to distinguish the constituent elements of the offence and the constituent
elements of the mode of responsibility used in conjunction with this of-
fence. In cases when the crime is committed solely by the primary perpe-
trator (the principal), it is not necessary to discuss separately his mode of
liability because his conduct fully satisfies the actus reus for the defined
crime and he acted with the requisite mens rea. However, when talking
about various forms of complicity, one needs to differentiate between the
actus reus and mens rea of the substantive offence committed by the prin-
cipal and the way in which the accomplice was involved in this act. Con-
sequently, there exists a separate set of requirements for the various forms
of complicity designed to help the judge or the juror decide whether the
accomplice’s involvement in a crime entails criminal responsibility or not.
In the literature and the judgments, the terms ‘mens rea’ and ‘actus reus’
are often used in relation to both the substantive offences and complicity.
However, for the sake of clarity, the elements of complicity (as opposed
to the elements of the crime) will be referred to as the “legal require-
ments” in this chapter.

a. Conduct requirements of complicity differ depending on the type of
complicity involved, but, as noted above, the common feature is
that the law of complicity does not require causation,** thus even a
small act of assistance may suffice in entailing the liability of an ac-
complice.

b. The fault requirement of complicity has two dimensions: first, the
accomplice must intend to do whatever acts of assistance or encour-
agement that are done, and must be aware of his ability to assist or
encourage the principal; secondly, the accomplice must know the
circumstances of the offence.”> The fault requirement serves as a

62 Smith and Hogan, 2002, pp. 6970, see supra note 30.

StGB, Article 15, see supra note 28.
#  See Section 5.3.2.
65 Ashworth, 1995, p. 423, see supra note 15.
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“guidepost” limiting accomplice liability, as the conduct require-
ment allows for a very broad application of the concept.®®

It appears from the definitions provided above that the law of com-
plicity in national jurisdictions is full of subtle differences that create
some room for ambiguous interpretations.®” Nonetheless, each legal sys-
tem defines complicity in one way or another and attaches certain conse-
quences to its application.

An observation by Dubber can serve as a good conclusion to this
section: after having studied in some detail the concept of complicity in
German and American law, he suggests that national legal systems shall
serve as no more than a mere guidepost for the development of the con-
cept of accomplice liability in international criminal law, which strives to
strike a balance between a broader view of accomplice liability urged by
the enormity of the crimes involved and a more narrow view of complici-
ty based on the considerations of the principle of legality.*® It is hard to
argue with his conclusion. The next section aims to understand the scope
of complicity in international criminal law and the extent to which the
concept draws from national legal systems.

5.4. Complicity in International Criminal Law

5.4.1. Historical Perspective

The principle of individual criminal responsibility in international crimi-
nal law implies that even those who do not physically commit the crime in
question are still liable for other forms of participation.®” This principle
started to develop following the Nuremberg trials.”’ Clapham describes
the Nuremberg trials as a paradigm shift, going beyond the obligations of

% See ibid., p. 410.

7" See ibid., p. 439.

68 Dubber, 2007, p. 1001, see supra note 9. For a similar view see also Ambos, 2000, p.
30, see supra note 5.

ICTY, Prosecutor v. Delalic¢ et al. (C'elebic'z), Case No. IT-96-21-T, Trial Judgment,
16 November 1998 (“Celebiéi Trial Judgment™), para. 319 as discussed by Karim
Khan and Rodney Dixon (ed), Archbold: International Criminal Courts. Practice,
Procedure and Evidence, Sweet and Maxwell, 2005, p. 502.

Sliedregt, 2003, p. 39, see supra note 13; Khan and Dixon, 2005, p. 502, see supra
note 69.
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states and attaching duties to individuals.”' Article 6 of the Nuremberg
Charter established by the London Agreement on 8 August 19457 called
for individual responsibility for crimes against peace, violations of the
laws and customs of war, and crimes against humanity. This provision
specifically called for the liability of accomplices participating in the exe-
cution of a common plan or conspiracy to commit any of the foregoing
crimes.

Despite the explicit reference to different modes of participation in
the Charter, when preparing the Nuremberg judgment,” the International
Military Tribunal in Nuremberg did not distinguish between primary per-
petrators and other crime participants, adopting instead a rather fact-based
approach to attributing responsibility. As Ambos points out, “the Nurem-

berg approach can be called pragmatic rather than dogmatic”.”

The judgment is divided into three distinct parts: the first part dis-
cusses in detail the factual circumstances of Germany’s aggression against
several countries; the second part outlines the crimes against peace, war
crimes, and crimes against humanity committed by German forces; and
the third part deals with reasons for the declaring guilt or innocence of the
24 accused standing trial. It is odd that the third part of the Nuremberg
judgment dealing with individual criminal responsibility does not attempt
to ‘label’ the behaviour of the accused with any legal terms. There is no
analysis as to the elements of crimes or the legal requirements of complic-
ity. There is no distinction drawn between perpetrator and accessory.”
This part simply discusses the position of the accused in the Nazi regime
and the specific events in which the accused took part. The offenders’ role

' Andrew Clapham, “Issues of Complexity, Complicity and Complimentarity: from

Nuremberg Trials to the Dawn of the Next International Criminal Court”, in P. Sands
(ed.), From Nuremberg to the Hague: The Future of International Criminal Justice,
Cambridge University Press, 2003, p. 33.

United Nations, Charter of the International Military Tribunal - Annex to the Agree-
ment for the Prosecution and Punishment of the Major War Criminals of the Europe-
an Axis ("London Agreement”), 8§ August 1945.

The Trial of the Major War Criminals before the International Military Tribunal
Sitting at Nuremberg Germany, dated 1 October 1946.

Ambos, 2000, pp. 7-8, see supra note 5; Sliedregt, 2003, p. 39, see supra note 13.
Ambos, 2000, pp. 7-8, see supra note 5.
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in the commission of crimes was to some extent acknowledged in the
sentencing part of the Nuremberg judgment.’®

5.4.2. Jurisprudence of the ad hoc Tribunals

A more differentiated approach to joint criminal participation has been
adopted by the ICTY, the ICTR and the SCSL. Article 7(1) of the ICTY
Statute and Article 6(1) of the ICTR and the SCSL Statutes’’ provide for
the following modes of criminal participation: planning, instigating, or-
dering, committing, aiding and abetting in the planning, preparation or
execution of a crime.”®

Schabas notes that apart from ‘committing’, all of the other modes
of participation fit within the notion of ‘complicity’ in international crim-
inal law.” This view is in line with the derivative (or indirect) nature of
accomplice liability discussed in the previous section of this chapter:*’
planning, ordering, instigating, as well as aiding and abetting, all imply
the culpability of an accomplice not because he caused certain events but

" For example, the Reich Marshall Hermann Goring, who is described as the most

prominent individual in the Nazi regime after Hitler, received a death sentence. In
contrast, the Minister of Foreign Affairs and Reich Protector of Bohemia and Moravia
Konstantin von Neurath was sentenced to only fifteen years of imprisonment because
his participation in the crimes committed by Nazi Germany was mostly limited to at-
tending the conferences and negotiations.

Op. cit., see supra note 6.

In the Draft Code of Crimes Against the Peace and Security of Mankind adopted by
the International Law Commission in 1996 (Report of the ILC to the General Assem-
bly, Forty-Eighth Session, U.N. GAOR, 51st Sess., Supp. No. 10 U.N. A/51/10
(1996)), the International Law Commission created a similar list of modes of criminal
participation (even though with a more detailed description attached to each liability
mode). Article 2(3) of this Draft Code includes, infer alia: intentionally committing a
crime; ordering the commission of a crime; knowingly aiding, abetting or otherwise
assisting, directly and substantially, in the commission of a crime; directly participat-
ing in planning or conspiring to commit a crime; directly and publicly inciting another
individual to commit a crime. Even though the 1996 Draft Code became more or less
redundant following the adoption of the Rome Statute of the International Criminal
Court on 17 July 1998, A/CONF./183/9 (“ICC” and “Rome Statute™), it still serves as
the evidence of customary international law and has been used by the ICTY and ICTR
in various judgments. For more discussion, see Ian Brownlie, Principles of Public In-
ternational Law, 7" ed., Oxford University Press, 2008, p. 589.

William Schabas, The U.N. International Criminal Tribunals: The Former Yugosla-
via, Rwanda and Sierra Leone, Cambridge University Press, 2006, p. 305.

See Section 5.3.2.
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because his conduct assisted in some way the commission of the crime by
the primary perpetrator. It should be noted, however, that ‘complicity’ in
international criminal law is sometimes understood in a more narrow
sense as encompassing aiding and abetting only. Judge Keith, in his sepa-
rate declaration to the Genocide judgment, examined various definitions
of ‘complicity’ and came to the conclusion that “complicity is often

equated in whole or in part with aiding and abetting”."'

The ICTY has to some extent recognized the narrow and the wide
meanings of complicity in its jurisprudence: in Krnojelac the ICTY Ap-
peals Chamber pointed out that the term ‘accomplice’ has different mean-
ings depending on the context and may refer to a co-perpetrator or an
aider and abettor.®” Similarly, in Tadié, the Trial Chamber came up with a
two-pronged test to establish accomplice liability: the first element of the
test being “intent, which involves awareness of the act of participation
coupled with a conscious decision to participate by planning, instigating,
ordering, committing, or otherwise aiding and abetting in the commission
of a crime”; and the second, that the conduct of the accused must have
contributed to the commission of illegal act. Consequently, the Trial
Chamber has adopted a wide outlook on what comprises ‘complicitous
conduct’. However, while discussing the two elements of complicity in
international criminal law, the Trial Chamber in Tadi¢ has on several oc-
casions substituted the term ‘complicity’ with the term ‘aiding and abet-
ting’. Thus, the Trial Chamber in 7adi¢, while mostly referring to ‘com-
plicity’ in a broader sense, did not rule out the possibility of using ‘com-
plicity’ in a more narrow sense to describe ‘aiding and abetting.”®®

The Chambers’ varying approach to complicity and its scope may
be explained by the fact that the modes of participation are not defined in
the ICTY, the ICTR and the SCSL Statutes. Thus the ad hoc tribunals and
the court defined the legal requirements of the various forms of liability
mentioned in their statutes on a case-by-case basis, relying on existing

811CT, The Application of the Convention on the Prevention and Punishment of the

Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), case 91,

Judgment, 26 February 2007, Declaration of Judge Keith, p. 353.

ICTY, Prosecutor v. Krnojelac, Case No. IT-97-25-A, Appeal Judgment, 17 Septem-

ber 2003 (“Krnojelac Appeal Judgment”), para. 70.

¥ ICTY, Prosecutor v. Tadi¢, Case No. IT-94-1-T, Trial Judgment, 7 May 1997 (“Tadi¢
Trial Judgment”), paras. 674 and 688.
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customary international law.®* The findings of the ad hoc tribunals are
summarized below.

‘Planning’ implies “that one or several persons contemplate design-
ing the commission of a crime at both the preparation and execution phas-
es”.¥ The Trial Chamber in Akayesu clarified that in order for a person to
incur liability under the heading of ‘planning’, the crime that had been
planned must have been executed.*® Planning a crime also serves as an
aggravating factor in the sentencing of the actual perpetrator. The level of
participation of the accused in the planning of the crime must have been
“substantial” enough.®’

‘Instigation’ presupposes “urging, encouraging, or prompting” an-
other person to commit a crime.® It is not necessary that these actions be
perpetrated in public,* but it is vital that they have a causal relationship to
the commission of the crime.”

‘Ordering’ entails “a person in a position of authority using that po-
sition to convince another to commit an offence”.’! Neither the form of
the order (explicit or implicit) nor its legality is a decisive factor in the
attracting of liability for ordering a crime.”

¥ See, for example, Celibici Appeal Judgment, para. 178, as quoted by Mettraux, 2005,

p- 270, see supra note 4.

Akayesu Trial Judgment, para. 480 as discussed by Khan and Dixon, 2005, p. 503, see

supra note 69.

8 Ibid., para. 473.

8 Mettraux, 2005, p. 280, see supra note 4.

% Prosecutor v. Semanza, ICTR Case No. 97-20-T, Trial Judgment, 15 May 2003, para.

381; Akayesu Trial Judgment, para. 482 as discussed in Khan and Dixon, 2005, p.

503, see supra note 69.

ICTR, Prosecutor v. Akayesu, Case No. 96-4-A, Appeal Judgment, 1 June 2001

(“Akayesu Appeal Judgment”), paras. 478-482.

%" Prosecutor v. Bagilishema, ICTR Case No. 95-1A-T, Trial Judgement, 7 June 2001,

par 30.

Akayesu Trial Judgment, para. 483 as quoted by Mettraux, 2005, p. 270, see supra

note 4.

%2 ICTY, Prosecutor v. Blaski¢, ICTY Case No. IT-95-14-T, Trial Judgment, 3 March
2000 (“Blaski¢ Trial Judgment”), para. 281 as quoted by Cassese, 2008, p. 230, see
supra note 8.

85

89

91

FICHL Publication Series No. 12 (2012) — page 191



Understanding and Proving International Sex Crimes

Finally, an ‘aider or abettor’ is one who provides “practical assis-
tance, encouragement, or moral support” to the principal.”> These actions
must have had a substantial effect on the perpetration of a crime.”* There
is a slight semantic difference between the terms ‘aiding’ and ‘abetting’:
aiding has been described by international criminal tribunals as meaning
“giving somebody assistance”, whereas ‘abetting’ stands for “facilitating
the commission of an act by being sympathetic thereto”.”> The contribu-
tion of the aider or abettor may be provided at any stage of a criminal
process, including planning, preparation, and execution.”® Moreover, it
may take the form of either a positive act or an omission. Even mere pres-
ence at the scene of the crime could constitute aiding and abetting when
“it is demonstrated to have significant encouraging effect on the principal

offender”.”’

The fault requirement for liability in the form of planning, instigat-
ing or ordering is criminal intent.”® For aiding and abetting, it must be
shown that the accused “knew (in the sense he was aware) that his own
acts assisted the commission of the specific crime in question by the prin-
cipal offender”.”” The fact that the aider and abettor may not have shared
the intent of the principal offender generally lessens his culpability com-
pared to that of a principal, or compared to that of an accused acting pur-

% ICTY, Prosecutor v. Delali¢ et al. (Celebiéi), Case No. IT-96-21-A, Appeal Judg-
ment, 20 February 2001, para. 352, Prosecutor v. Tadié, ICTY Case No IT-94-1, Ap-
peals Chamber Judgment, 30 July 2002 (“Tadi¢ Appeal Judgment”), para. 229 as
quoted by Mettraux, 2005, p. 284, see supra note 4.

% ICTY, Prosecutor v. Furundija, Case No. IT-95-17/1-T, Trial Judgment, 10 Decem-
ber 1998 (“Furundzija Trial Judgment”), paras. 223, 224, 249; Blaski¢ Appeal Judg-
ment, para. 48 as discussed by Mettraux, 2005, p. 284, see supra note 4; Cassese,
2008, p. 188, see supra note 8.

o ICTY, Prosecutor v. Kvocka et al., Case No. IT-98-30/1-T, Trial Judgment, 2 No-

vember 2001, par 254; Akayesu Trial Judgment, para. 484 as discussed by as dis-

cussed by Khan and Dixon, 2005, p. 505, see supra note 69.

Tadié Trial Judgment, para. 677, see supra note 83.

o1 ICTY, Prosecutor v. Vasiljevic, Case No. IT-98-32-T, Trial Judgment, 29 November

2002 (" Vasiljevic Trial Judgment”), para. 70; Furundzija Trial Judgment, para. 232 as

discussed by Mettraux, 2005, p. 285, see supra note 4.

Blaski¢ Trial Judgment, para. 31, para. 280, para. 282 as discussed Cassese, 2008, p.

225, see supra note 8.

Vasiljevic Trial Judgment, para. 71, see supra note 97; ICTY, Prosecutor v. Aleksov-

ski, Case IT-95-14/1-A, Appeal Judgment, 24 March 2000 (“Aleksovski Appeal

Judgment”), para. 162 as discussed by Mettraux, 2005, p. 286, see supra note 4.

96

98

99

FICHL Publication Series No. 12 (2012) — page 192



Complicity in Rape in the Jurisprudence of
the ad hoc Tribunals and the Special Court for Sierra Leone

suant to a joint criminal enterprise'® who does share the intent of the
principal offender.'”!

Finally, it is important to note that the ICTY displayed its autono-
mous understanding of the concept of direct and indirect liability by hold-
ing in Celebici that the modes of participation listed in Article 7(1) of the
ICTY Statute represent the forms of direct liability by virtue of dealing
with positive conduct, while the concept of command responsibility en-
shrined in Article 7(3) of the Statute is a form of indirect liability for it
aims to punish the failure to prevent crimes committed by subordinates.'®
This understanding of direct and indirect liability is different from the
understanding deriving from municipal law.'"

The superior (or command) responsibility under Article 7(3) of the
ICTY Statute and Article 6(3) of the ICTR and SCSL Statutes does not
qualify as complicity for the purposes of this paper, but merits a short
discussion because it resembles some forms of complicity enshrined in
Article 7(1) and 6(1) of the Statutes. Command responsibility requires a
three-pronged test for liability to be proved: first, there should exist a su-
perior-subordinate relationship between the accused as a superior and a
perpetrator of the crime; second, the superior should have known or have
reason to know that the crime was about to be or had been committed;
and, finally, the accused should have failed to take reasonable and neces-
sary measures to prevent the crime or punish the perpetrators.'® It follows
that the accused need not be in such proximity to the crime as he would
otherwise have to be in order to stand convicted under various modes of
liability listed in Article 7(1) and 6(1) of the Statutes; nonetheless, this
less stringent requirement of proximity to a crime is compensated by the
superior-subordinate link that the Prosecution has to prove.

1% See Section 5.4.3.

"V ICTY, Prosecutor v. Vasiljevic, Case No. IT-98-32-A, Appeal Judgment, 25 February
2004 (“Vasiljevic Appeal Judgment”), para. 181-182; ICTY, Prosecutor v. Krstic,
Case No. IT-98-33, Appeal Judgment, 19 April 2004 (“Krsti¢ Appeal Judgment”), pa-
ra. 268 as quoted by Mettraux, 2005, p. 287, see supra note 4.

Celebié¢i Trial Judgment, paras. 333-334 as quoted by Sliedregt, 2003, p. 60, see
supra note 13

"% See Section 5.3.3.

"% Celebici Trial Judgment, para. 346, see supra note 69.
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5.4.3. The ICC Take on Complicity and Joint Criminal Enterprise

The Rome Statute represents the future of international criminal law as it
was drafted after the creation of the ICTY and the ICTR, and makes use
of their experience when defining different modes of participation. It also
takes into account the Draft Code of Crimes against the Peace and Securi-
ty of Mankind adopted by the International Law Commission in 1996.'%
Article 25(3) of the Rome Statute presents modes of participation in a
systemic way, indicating, in the opinion of some academics,'*® the degree
of individual guilt relevant for sentencing purposes. Article 25(3) reads as
follows:
In accordance with this Statute, a person shall be criminally
responsible and liable for punishment for a crime within the
jurisdiction of the Court if that person:
(a) Commits such a crime, whether as an individual, jointly
with another or through another person, regardless of
whether that other person is criminally responsible;
(b) Orders, solicits or induces the commission of such a
crime which in fact occurs or is attempted;
(c) For the purpose of facilitating the commission of such a
crime, aids, abets or otherwise assists in its commission
or its attempted commission, including providing the
means for its commission;
(d)In any other way contributes to the commission or at-
tempted commission of such a crime by a group of per-
sons acting with a common purpose. Such contribution
shall be intentional and shall either:
(1) Be made with the aim of furthering the criminal activ-
ity or criminal purpose of the group, where such activ-
ity or purpose involves the commission of a crime
within the jurisdiction of the Court; or
(il))Be made in the knowledge of the intention of the
group to commit the crime;

1% See supra note 78.

See Gerhard Werle, “Individual Criminal Responsibility in Article 25 Rome Statute”,
in Journal of International Criminal Justice, 2007, vol. 5, no. 4; and Hector Olasolo,
“Complementarity Analysis of National Sentencing”, in Roelof Haveman and
Olaoluwa Olusanya (ed.), Sentencing and Sanctioning in Supranational Criminal
Law, Intersentia, Antwerp-Oxford, 2006, p. 55.
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[...]

This Article of the Statute provides for a slightly different set of
modes of participation as compared with the ICTY, the ICTR and the
SCSL Statutes: planning is omitted; instigating is replaced by soliciting
and inducing; and aiding and abetting is preceded by the words “for the
purpose of facilitating the commission of a crime”. It is rather surprising
that the requirement of ‘substantial contribution’, widely relied on by the
ICTY and ICTR in their case law, is not in any way reflected in the de-
scription of aiding and abetting in the Rome Statute. It remains to be seen
whether the ICC interprets this as an “omission” and continues applying
the test for aiding and abetting as developed by the previous tribunals, or
whether it will lower the threshold for holding an individual complicit in
crimes and no longer require that contribution to the crime be ‘substan-
tial>.'"’

Schabas notes that complicity is addressed in subparagraphs (b) and
(c) of the Article.'® Subparagraph (a) covers both the commission of the
crime, perpetration-by-means and perpetration of the crime through the
joint criminal enterprise. The expression ‘jointly with another’ refers to
both co-perpetration and the perpetration in the joint criminal enter-
prise.'” This latter mode of participation is not new in international crim-
inal law. Even though not explicitly mentioned in the ICTY or the ICTR
Statutes, it is part of customary international law and has been widely
used by the ad hoc tribunals and the SCSL.

Three particular forms of the joint criminal enterprise have been
developed by the international tribunals:'"

e The first category involves cases where all participants are acting
pursuant to a common purpose and share the same criminal intent;

e The second category refers to instances of systemic ill-treatment in
organized institutions, such as concentration camps;

107 Clapham in P. Sands (2003), p. 56, see supra note 71; William Schabas, “Enforcing

International Humanitarian Law: Catching the Accomplices”, in International Review

of the Red Cross, 2001, vol. 83, no. 842, p. 448.

William Schabas, An Introduction to the International Criminal Court, 3" edn. Cam-

bridge University Press, 2009, p. 213.

Cassese, 2008, p. 212, see supra note 8.

"% Tadi¢ Appeal Judgement, paras. 195-226 as discussed by Schabas, 2006, p. 309-310,
see supra note 79.
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e The third category, called the ‘extended form’ of the joint criminal
enterprise, entails liability of the members of the group for the acts
which occur as a ‘natural and foreseeable consequence’ of carrying
out the common purpose.111

The ICTY Appeals Chamber has pointed out that the joint criminal
enterprise constitutes a form of ‘commission’.!'* However, the legal re-
quirements of the joint criminal enterprise are similar to those of certain
forms of complicity, namely aiding and abetting.'"® This similarity
prompted the ICTY Appeals Chamber to distinguish joint criminal enter-
prise from aiding and abetting.''* The major differences between the two
forms of participation is that the aider and abettor knowingly commits acts
specifically directed at assisting the perpetration of a particular crime,
while members of the joint criminal enterprise perform acts in some way
directed to the furtherance of common design with the intent to pursue
this design.

On a conceptual level, it appears that the joint criminal enterprise
can be said to constitute a somewhat “borderline” case, lying between
complicity and the actual commission of an offence: on the one hand, the
acts of the participants are attributed to all members of the group as if
each participant has committed these acts himself; on the other, the mem-
bers of the group do not directly perpetrate these acts, thus their liability is
derivative. The concept of the joint criminal enterprise seems to be bor-
rowed from the English law, with the difference that in England the joint
enterprise is a creation designed to deal for the most part with the unex-
pected turn of events, while in the jurisprudence of the ad hoc tribunals it
became an independent mode of liability, standing on its own. The joint
criminal enterprise also seems to resemble some features of the national
law concepts of co-perpetration and conspiracy.' "

Subparagraph (d) of the Rome Statute also introduces the new cate-
gory of criminal participation, namely “contributing to the commission of

" Ibid., para. 204.

1 Vasiljevic Appeal Judgment, para. 95, see supra note 101; Tadi¢ Appeal Judgement,
para. 188, see supra note 110; Krnojelac Appeal Judgement, para. 29; Mettraux,
2005, p. 288, see supra note 4.

Schabas even considers joint criminal enterprise as a form of participation or com-
plicity, see Schabas, 2006, p. 319, see supra note 79.

Tadi¢ Appeal Judgment, para. 229, see supra note 93.

"% See Section 5.3.3.
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a crime by group acting with a common purpose”. The views have been
expressed that subparagraph (d) explicitly addresses the concept of the
joint criminal enterprise.''® However, the joint enterprise requires mem-
bership in the enterprise, whereas subparagraph (d) discusses contribution
made by the outside contributor. This mode of participation differs from
aiding and abetting in that the individual’s contribution is made to the
whole group.'"’

5.5. Case Studies
5.5.1. The ICTY Jurisprudence

5.5.1.1.The FurundZija Case

Factual Background

Anto FurundZija served as a local commander of the Croatian Defence
special unit in one of the municipalities in Bosnia and Herzegovina. At
one point during the conflict he subjected a Bosnian Muslim woman to
interrogation in the nude in front of forty soldiers. After this interrogation
the woman was taken to another room where she was raped in the pres-
ence of the accused, who did nothing to stop the sexual violence.

Case Analysis

The Prosecution charged Furundzija with one instance of rape and torture
without specifying the mode of liability, thus leaving it to the Trial
Chamber to determine.''® This lack of clarity regarding the nature of the
participation of the accused prompted the Trial Chamber to examine the
difference between participating in the joint criminal enterprise and aiding
and abetting a crime, using torture and rape as examples for its analysis.
Based on a review of the post-Second World War jurisprudence, the Trial
Chamber concluded that the conduct requirement of aiding and abetting
consists of practical assistance, encouragement, or moral support which
has a substantial effect on the perpetration of the crime, whereas the fault
requirement is the knowledge that these acts assist the commission of the

"% Schabas, 2009, pp. 211-213, see supra note 108.
""" Cassese, 2008, p. 213, see supra note 8. See also Sliedregt, 2003, p. 72, see supra
note 13.

"8 Furundzija Trial Judgment, para. 189, see supra note 94.
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offence.'"” In contrast with aiding and abetting, the notion of common
design presupposes the conduct requirement, which consists of participa-
tion in a joint criminal enterprise, and the fault requirement is intent to
participate.'

When applying these principles to the case, the Chamber concluded
that to be guilty of torture as a co-perpetrator, the accused must have par-
ticipated in an integral way in the torture and with the intent to obtain a
confession or to punish and humiliate the victim.'?! In contrast, to be
guilty as an aider and abettor, the accused must assist in some way which
had a substantial effect on the torture and with the knowledge that torture
is taking place.'** Following this line of argument, the Chamber noted that
aiding and abetting torture may only happen in very limited instances.'*

With regards to rape, the Chamber held that it is indisputable that
rape in armed conflict attracts individual criminal responsibility, but there
is no definition of rape in international law. '** Thus, the tribunal felt
compelled to provide its own definition of rape. In order to be guilty of
rape as a perpetrator or as a co-perpetrator the accused must have satisfied
the elements of the crime of rape developed by the Trial Chamber:

(i) the sexual penetration, however slight:

(a) of the vagina or anus of the victim by the penis of the
perpetrator or any other object used by the perpetra-
tor; or

(b) of the mouth of the victim by the penis of the perpe-
trator;

(i1) by coercion or force or threat of force against the victim
or a third person.'”

Based on these considerations the Trial Chamber concluded that the
interrogation of the Bosnian woman was an integral part of torture, and

" Furundzija Trial Judgment, para. 191 as quoted by Cassese, 2008, p. 217, see supra

note 8.

Furundzija Trial Judgment, para. 249 as quoted by Schabas, 2006, p. 307, see supra
note 79.

! Ibid.

" Furundzija Trial Judgment, para. 245 as quoted by Schabas, 2006, p 307, see supra
note 79.

Furundzija Trial Judgment, para. 257, see supra note 94.

"% Ibid., paras. 169, 175.

% Ibid., para. 185.
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thus the accused was guilty of torture as a co-perpetrator.'?® At the same
time, the Chamber found that the accused merely aided and abetted rape
because he himself did not commit the act, as defined by the Chamber,
but by virtue of being present at the scene of the crime and holding the
position of authority, he encouraged sexual violence to take place.'”’
Thus, FurundZija was found guilty of aiding and abetting rape.'*®

Sentencing

The Trial Chamber sentenced Furundzija to ten years of imprisonment for
torture and eight years of imprisonment for aiding and abetting rape, with
both sentences to be served concurrently.'” The Chamber did not explic-
itly discuss the effect of the mode of participation on sentencing; it has,
however, made it clear that the accused’s role in torture as a fellow perpe-
trator is an aggravating factor as he is as responsible for the crime as the
person actually inflicting pain.'** Given that both torture and rape are
equally reprehensible crimes, the slightly more lenient sentence for aiding
and abetting rape confirms the relative weight the Trial Chamber assigned
to the mode of the accused’s participation in crimes. The Appeals Cham-
ber confirmed the sentence."

5.5.1.2.The Kunarac et al. Case

Factual Background

Dragoljub Kunarac, Radomir Kova¢ and Zoran Vukovi¢ were all mem-
bers of the Bosnian Serb forces fighting against Bosnian Muslims in the
Foca region in 1992. Following the takeover of the Foca municipality,
many Muslim women and girls were detained in houses and apartments,
where they were mistreated and sexually abused.'** Kunarac on at least

"% Ibid., para. 267.

""" FurundZija Trial Judgment, para. 273-275 as discussed by Cassese, 2008, p. 218, see
supra note 8.

Furundzija Trial Judgment, para. 275, see supra note 94.

" Ibid., p. 112.

"% Furundzija Trial Judgment, paras. 281-282 by Khan and Dixon, 2005, p. 822, see
supra note 69.

ICTY, Prosecutor v. Furundzija, Case No. IT-95-17/1-A, Appeal Judgment, 21 July
2000 (“Furundzija Appeal Judgment”), para. 254.

ICTY, Prosecutor v. Kunarac et al., Case No. 1T-96-23/1-A, Appeal Judgment, 12
June 2002 (“Kunarac Appeal Judgment”), para. 3.
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two occasions took girls to his headquarters, where he raped one of the
girls, while allowing his soldiers to rape the other girls in the adjacent
rooms. Kunarac also detained two girls in one of the houses in Foca for a
prolonged period of time. He treated them as his property, forcing them to
perform household chores, regularly raping one of the girls and allowing
another soldier to rape the other girl."** Kova¢ committed similar crimes:
at one point during the conflict, he assumed control over four girls: he
detained them in his apartment, where the girls were regularly raped, hu-
miliated and forced to perform household chores. '** Vukovié, together
with another soldier, raped a young girl on one occasion in July 1992.'%

Case Analysis

Similarly to Furundzija, the Prosecution charged the accused with partici-
pation in the crimes pursuant to Article 7(1) of the ICTY Statute without
specifying the particular mode of liability. Based on the evidence, the
Trial Chamber decided that ‘committing’ and ‘aiding and abetting’ are the
two appropriate heads of responsibility in the case at issue.'*® The Cham-
ber went on to define both modes of liability, holding that ‘commission’
entails either a physical perpetration of a criminal act or a culpable omis-
sion of a rule of criminal law. There can be several perpetrators of the
crime provided that the conduct of each one of them fulfils the requisite
elements of the definition of the substantive offence.'*” With regards to
‘aiding and abetting’, the Chamber adhered to the Furundzija formula,'®
pointing out that, unlike the ‘commission’, ‘aiding and abetting’ is a form
of accessory liability."*’

Kunarac was found guilty of perpetrating as well as aiding and
abetting rapes, enslavement, and torture.'"* The Trial Chamber ruled, in
particular, that bringing the girls to the house and leaving them to the sol-

3 Ibid., paras. 5-10.

% Ibid., paras. 11-18.

5 Ibid., para. 21.

B ICTY, Prosecutor v. Kunarac et al., Case No. 1T-96-23-T, Trial Judgment, 22 Febru-
ary 2001 (“Kunarac Trial Judgment”), paras. 388-389.

Kunarac Trial Judgment, para. 390 as quoted by John R.W.D. Jones and Steven
Powles, International Criminal Practice, third edition, Oxford University Press, 2003,
p. 415.

138 See Section 5.5.1.1.
139

137

Kunarac Trial Judgment, para. 391, see supra note 136.

" Kunarac Appeal Judgment, paras. 6-9, see supra note 132.
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diers in the knowledge that they would rape them “constituted an act of
assistance which had a substantial effect on the acts of torture and rape
later committed by his men”. Thus, the court found Kunarac guilty of rape
as a principal perpetrator with respect to the girls he personally raped, and
as an aider and abettor with respect to the girls raped by his men in the
adjacent rooms.'"!

The incidents relating to the prolonged detention of girls in the ac-
cused’s house were charged in the indictment as enslavement and rape.
The Trial Chamber endorsed this approach: it entered convictions for two
statutory crimes — rape and enslavement — in respect of the same inci-
dent.'* The Chamber held that Kunarac was a primary perpetrator of the
rape and enslavement of one of the girls he held captive in his house,
while he also aided and abetted the same crimes in respect of another vic-

tim detained in the same house and sexually assaulted by another sol-
dier.'?

Kova¢ was found guilty of rape, enslavement and outrages upon
personal dignity."** The Chamber held that Kova¢ exercised de facto
ownership over the girls held captive in his apartment.'*® In addition to
raping and subjecting the captives to slavery, the Chamber established
that Kovac substantially assisted the other soldiers in raping those girls by
allowing the soldiers to visit the apartment and by handing the girls to the
solders in the knowledge that they would rape them.'*®

Vukovi¢ was found guilty in respect of one instance of torture and
rape.'!’

Both Kunarac and Kovac perpetrated rapes over an extended period
of time with victims who did not necessarily show explicit signs of re-
sistance due to their young age or fear of being killed. Thus, the Kunarac
Trial Chamber had to modify the definition of rape introduced in Furund-
Zija in order to match it with the circumstances of the case and the con-

duct of the accused:'*® the Chamber ruled that the element requiring “co-

"' Kunarac Trial Judgment, paras. 636656, 670, see supra note 137.

Kunarac Amended Indictment, 1 December 1999.
Kunarac Trial Judgment, para. 728 et seq., see supra note 137.
Kunarac Appeal Judgment para. 11., see supra note 132.

142
143
144

" Kunarac Trial Judgment, para. 749 et seq., see supra note 137.

" Ibid., para. 759.

"7 Kunarac Appeal Judgment para. 21., see supra note 132.

18 See Section 5.5.1.1.
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ercion or force or threat of force against the victim or a third person” is
too restrictive and may not encompass other factors that would render the
sexual act non-consensual.'*’ Consequently, the Chamber held that sexual
penetration lacking genuine consent in the context of the surrounding
circumstances shall constitute rape."’

Sentencing

The Trial Chamber sentenced Kunarac, Kova¢ and Vukovi¢ to a single
sentence of twenty-eight, twenty and twelve years of imprisonment, re-
spectively.'”! These sentences were confirmed on appeal.'” It is some-
what unfortunate for the purposes of comparing direct perpetration of rape
and complicity in rape that the Trial Chamber chose to impose a single
sentence without specifying the length of imprisonment for each particu-
lar conviction. Nonetheless, the fact that Kunarac received the longest
sentence of all the accused is indicative of the fact that the Trial Chamber
took due account of his extensive participation in rapes both as a perpetra-
tor and as an accomplice. Moreover, the Trial Chamber explicitly noted
that his influence over other perpetrators as well as the fact that he aided
and abetted several rapes aggravates his guilt.'>?

5.5.2. The ICTR Jurisprudence

5.5.2.1.The Akayesu Case

Factual Background

Jean-Paul Akayesu, a father of five, served as a teacher in the Rwandan
municipality of Taba. He was a well-respected leader of his local com-
mune. He even held the position of mayor for some time in 1993 and
1994, overseeing the local economy, police and law in the village. After
the Rwandan genocide began, Akayesu actively urged the population to
kill Tutsis. Akayesu knew that the local radical militia members took
away and raped Tutsi women seeking refuge in the premises of the bureau
communal.”* On several occasions he made comments alluding to acts of

" Kunarac Trial Judgment, para. 438, see supra note 137.

% Ibid., para. 460.

B! Ibid., paras. 883-890.

" Kunarac Appeal Judgment, pp. 125127, see supra note 132.
Kunarac Trial Judgment, paras. 863, 866, see supra note 137.
Akayesu Trial Judgment, paras. 419-448, see supra note 85.

[
)
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sexual violence against women, such as “[n]ever ask me again what a
Tutsi woman tastes like”. He also encouraged militia to perpetrate rapes

by pointing at girls and saying “take them”.'>

Case Analysis

The Akayesu judgment is of utmost importance in international criminal
law as it contains the world’s first conviction of the defined crime of gen-
ocide. Akayesu describes the crime of genocide and the sexual offences in
the context of different provisions of the ICTR Statute: the former cov-
ered by Article 2 (genocide), and the latter, by Articles 3 (crimes against
humanity) and 4 (war crimes).'*® However, there is a link between the two
crimes: the acts of sexual violence against Tutsi women formed, in the
opinion of the Trial Chamber, the factual elements of genocide and evi-
denced Akayesu’s genocidal intent to destroy the Tutsi group.

It is noteworthy that the Prosecution charged Akayesu, inter alia,
with both genocide and complicity in genocide,'”’ but the Trial Chamber
disagreed with the Prosecutor’s decision to charge both modes of partici-
pation, stating that an individual cannot be at the same time the principal
perpetrator of a particular crime and the accomplice thereto.'*® The Trial
Chamber held that Akayesu’s acts, including sexual violence against Tutsi
women, constitute factual elements of the crime of genocide. He incurs
individual criminal liability for “having ordered, committed, or otherwise
aided and abetted in the preparation or execution of the killing of and
causing serious bodily or mental harm to members of the Tutsi group”.'”’
Such an extensive participation in genocidal acts led the Chamber to con-
clude that Akayesu possessed specific genocidal intent and thus was re-
sponsible for genocide and not merely for complicity in genocide.'®

In contrast with genocide, the Trial Chamber did not find Akayesu
guilty of ‘committing’ rape or other acts of sexual violence as there was

55 Ibid., para. 452.

'** The Trial Chamber found no nexus between the acts of the Accused and the armed
conflict, consequently, no conviction was entered with respect to Article 4 of the
ICTR Statute. See Akayesu Trial Judgment, para. 643.

"7 ICTR Statute, Articles 2(3)(a) and 2(3)(e), see supra note 6.

158 Akayesu Trial Judgment, paras. 468, 532 as discussed by Kriangsak Kittichaisaree,

International Criminal Law, Oxford University Press, 2002, p. 237.

Akayesu Trial Judgment, paras. 705-706 as discussed by Cassese, 2008, p. 217, see

supra note 8.

Afkayesu Trial Judgment, para. 734, see supra note 85.
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no evidence that he himself had perpetrated these crimes.'® There was
evidence, however, that Akayesu was present on the compound where the
rapes happened. When discussing the ways in which Akayesu was in-
volved in rapes, the Trial Chamber faced the lack of clarity in the defini-
tion of rape in international law.'®* Thus it felt compelled to define rape
for the purposes of international criminal law. The court held that rape
constitutes a form of aggression, and, akin to torture, must be understood
conceptually rather than as a set of certain acts. Consequently, the ICTR
adopted a wide definition of rape “as a physical invasion of a sexual na-

ture, committed on a person under circumstances which are coercive”.'®

The Akayesu Trial Chamber held that Akayesu incurred accomplice
liability for rapes in three different ways: first, he “by his own words,
specifically ordered, instigated, aided and abetted” certain rapes; '** se-
cond, Akayesu aided and abetted several rapes by being present on the
premises of the bureau communal in his position of authority and allow-
ing the rapes to take place, inter alia, by his words of encouragement in
other sexual acts happening at that time;'® third, Akayesu aided and abet-
ted several rapes by allowing rapes to happen while being in a position of
authority and having a reason to know that sexual violence was occur-
ring. "%

The border line between finding Akayesu responsible for ordering,
instigating and aiding and abetting rapes on the one hand, and solely aid-
ing and abetting rapes, on the other, lay in Akayesu’s verbal encourage-
ment of the rapes in the former case, and his tacit approval thereof in the
latter.'®”

There is a discrepancy between the trial judgment and the sentenc-
ing decision regarding the exact mode of Akayesu’s participation in sexu-
al violence: while the trial judgment mentions aiding and abetting along

" Ibid., para. 450.

12 Ibid., para. 686.

' Ibid., paras. 687-688. See also Anne-Marie de Brouwer, “Gacumbitsi Judgement” in
Goran Sluiter and Andre Klip (ed.), Annotated Leading Cases of International Crimi-
nal Tribunals: The International Criminal Tribunal for Rwanda, Intersentia, Ant-
werp/Oxford/Portland, 2005-2006.

Akayesu Trial Judgment, para. 692, see supra note 85.

' Ibid., para. 693.

1 Ibid., para. 694.

"7 Ibid., paras. 452, 692—694.
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with instigating and ordering acts of sexual violence, the sentencing deci-
sion only talks about aiding and abetting sexual crimes.'®®

Sentencing

The Trial Chamber sentenced Akayesu to life imprisonment for genocide
and incitement to commit genocide, and fifteen years of imprisonment for
rape.'® In arriving at such a conclusion, it assessed his personal role in
the crimes committed in the municipality of Taba. In particular, the tribu-
nal noted that Akayesu was in a position of authority in a local municipal-
ity and was under the duty to protect the population, whose confidence he
had betrayed.'”® The Trial Chamber pointed out that Akayesu’s relatively
low ranking in the government of Rwanda could have served as a mitigat-
ing factor at sentencing, but his deliberate choice to participate in killings
and rapes of Tutsi population through orders and tacit encouragement
constitutes a powerful aggravating factor, one which clearly outweighs
the mitigating one.

At the sentencing stage, the tribunal placed the magnitude of the
crime at the centre of its considerations. Life imprisonment for genocide
stands in contrast to the fifteen years of imprisonment for all other crimes
committed by Akayesu, including rape.'”' Nonetheless, the mode of par-
ticipation did not play a peripheral role in this case: the Trial Chamber
spent a significant amount of time determining whether the accused was
responsible for merely aiding and abetting genocide or whether he was
indeed the primary perpetrator. This analysis helped in determining the
sentence of the accused. Without compromising the importance of indi-
vidual circumstance in each case, one may suggest that should the Trial
Chamber have found Akayesu guilty of merely aiding and abetting the
genocide, he could have received a shorter sentence.'’” With respect to
crimes other than genocide, the mode of participation did not seem to

' Akayesu Trial Judgment, sentencing decision dated 2 October 1998.

' Ibid.

" Ibid.

"' Sentences were ordered to be served concurrently.

Radislav Krsti¢ and Dragan Nikoli¢ have both been sentenced by the ICTY to 35
years of imprisonment for aiding and abetting the genocide. In contrast, Popovic and
Beara, just like Akayesu, have been sentenced to life imprisonment following their
conviction of genocide. See Krsti¢ Appeal Judgment, see supra note 102; and ICTY,
Prosecutor v. Popovic et al., Case No. 05-88-T, Trial Judgement, 10 June 2010.
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make an impact on sentencing — at least not in the rhetoric of the Trial
Chamber.

5.5.2.2.The Musema Case

Factual Background

Alfred Musema served as the director of a public enterprise (the tea facto-
ry) at the time when the atrocities happened in Rwanda. In 1994 Musema
was involved in attacks against Tutsi refugees in the area surrounding his
factory. Amongst various violent acts against Tutsis, the Trial Chamber
held that Musema, in concert with four other men, raped a young Tutsi
woman, brought to him by the others. Musema allegedly raped the victim
with the words “[t]he pride of the Tutsi is going to end today”; he was
then followed by four other men encouraged by his behaviour.'” The
Appeals Chamber reversed this particular conviction for rape in the light
of new evidence adduced at the appeal stage, highlighting, however, that
the Trial Chamber did not err in the assessment of the available evi-
dence.'” Thus, the arguments of the Trial Chamber relating to modes of
participation in sexual offences merit discussion in this chapter.

Case Analysis

The Prosecution brought various charges against Musema including rape
as a crime against humanity, genocide, or, alternatively, complicity in
genocide.'”” The Trial Chamber upheld the cumulative charging approach
whereby multiple offences were charged on the basis of the same facts.'”®
In line with this approach, the rape committed by Musema qualified as
one of the elements of the crime of genocide, namely, the causing of seri-
ous bodily or mental harm to members of the group.'”” The tribunal in-
ferred the specific intent to destroy the Tutsi group from, inter alia,

' ICTR, Prosecutor v. Musema, Case No. 96-13-A, Trial Judgement, 27 January 2000
(“Musema Trial Judgment”), para. 907.

" Ibid., paras. 176, 193, 194.

3 1bid., para. 149, 168, 218, 220. The Prosecution also charged Musema with violation
of Article 4 of the ICTR Statute (war crimes), including rape but similarly to the
Akayesu case, the Trial Chamber failed to establish the nexus between the acts of the
accused the armed conflict. See ibid., para. 974.

7% Ibid., para. 297.

"7 Ibid., para. 907.
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Musema’s humiliating utterances that he pronounced before the rape.'”™
Consequently, Musema was found guilty of the crime of genocide and not
merely complicity in genocide.

Apart from using the instance of rape to establish the elements of
the crime of genocide, the Trial Chamber discussed rape as a separate
crime in the context of Article 3(g) of the ICTR Statute — rape as a crime
against humanity. As a preliminary matter, the Musema Trial Chamber
reiterated the broad conceptual definition of rape as “a physical invasion
of a sexual nature, committed on a person under circumstances which are
coercive”, as introduced by Akayesu.'” In particular, the tribunal stressed
the evolving nature of the definition of rape in international law, which
justified abandoning the mechanical definition in favour of the conceptual
one.'™ Consequently, the Trial Chamber, when discussing rape as a crime
against humanity, did not elaborate much on the technical details but ra-
ther referred to the factual part of judgment describing the event. The
tribunal also ensured that the Prosecution established the contextual (legal
prerequisite or chapeaux) elements common to all crimes falling under
Article 3 of the ICTR Statute (such as Musema’s knowledge of the wide-
spread attack on the civilian population).'®! The tribunal did not elaborate
much on Musema’s mode of participation in rape because the witness
testified that he was the primary perpetrator. The Trial Chamber, nonethe-
less, added that Musema also incurred individual criminal responsibility
for having abetted the others in the rape of the same victim by virtue of
the example he had set.'®?

The Trial Chamber also discussed a different incident, whereby
Musema ordered the rape and mutilation of another Tutsi woman. With
regard to this event, however, there was no conclusive evidence that the
order was executed and that these acts were in fact perpetrated. Therefore,
Musenllga; did not incur individual responsibility for having ordered this
crime.

Sentencing

'8 Ibid., para. 933.

' Ibid., para. 967.

"0 Ibid., para. 228.

81 Ibid., paras. 966.

"2 Ibid., paras. 908.

" Ibid., paras. 828, 829.
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The Trial Chamber sentenced Musema to a single sentence of life impris-
onment. The rape of the young Tutsi woman served as an aggravating
factor at sentencing.'® Despite the reversal of the rape conviction, Muse-
ma’s life sentence for all other convictions was confirmed on appeal.'®
This is an important indicator that the rape was not an indispensable ele-
ment of the crime of genocide in this particular case, and even in the ab-
sence of this particular element, Musema still stood convicted of geno-
cide.

5.5.3. The SCSL Jurisprudence

5.5.3.1.The AFRC Case

Factual Background

Alex Tamba Brima, Ibrahim Bazzy Kamara and Santigie Borbor Kanu
were former leaders of the Armed Forces Revolutionary Council
(‘AFRC’), which seized power from the elected government of Sierra
Leone in the 1997 coup d’état."*® Following the power takeover, the
AFRC was not immediately able to exercise control over the whole terri-
tory of Sierra Leone. Consequently, it had to resort to multiple military
operations.'®” The AFRC fell in 1998 but widespread atrocities continued
throughout the territory of Sierra Leone until the cessation of hostilities in
early 2002." In their capacity as members and leaders of the AFRC,
Brima, Kanu and Kamara committed various crimes, including extermina-
tion, murders, act of terrorism, outrages upon personal dignity, sexual
slavery and rape.'®’

Case Analysis

The Prosecution charged rape under two separate counts in the indict-
ment: rape as a crime against humanity under Article 2(g) of the Statute;

"% Ibid., para. 1008.

" ICTR, Prosecutor v. Musema, Case No. 96-13-A, Appeal Judgement, 16 November
2001 (“Musema Appeal Judgment”), para. 399.

SCSL, Prosecutor v. Brima, Kamara and Kanu (AFRC Case), SCSL-04-16-T, Trial
Judgment, 20 June 2007 (“AFRC Trial Judgment”), paras. 285, 332, 434, 509.

SCSL, Prosecutor v. Brima, Kamara and Kanu (AFRC Case), SCSL-04-16-T, Appeal
Judgement, 22 February 2008 (“4FRC Appeal Judgment”), para. 8.

'8 Ibid., para. 11, 12.

"% AFRC Trial Judgment, paras. 2113-2123, see supra note 186.

186

187

FICHL Publication Series No. 12 (2012) — page 208



Complicity in Rape in the Jurisprudence of
the ad hoc Tribunals and the Special Court for Sierra Leone

and rape as an outrage upon personal dignity in the context of war crimes
under Article 3(e) of the Statute.'”® When discussing rape as a crime
against humanity, the AFRC Trial Chamber did not elaborate much on the
definition of rape, pointing out that rape has been sufficiently defined by
the jurisprudence of the ICTY and ICTR. Without any further explana-
‘[ions,1 9I[he Trial Cham