






How politically correct is it among international crimi-
nal lawyers to suggest that this is an important group to 
listen to?

There may well be a need to analyse more thor-
oughly and critically the culture of interpretation in 
international criminal justice, including the notion of 
‘constituencies of interpretation’. It may be warranted 
to subject the de facto role and power of non-govern-
mental organizations in international criminal justice 
to honest scrutiny. Transparency in interpretation – or 
responsible discussion about the interpretative process 
– does not necessarily undermine the virtues of formal 
principles of interpretation or the perception of inde-
pendence and impartiality. On the contrary, it may in-
crease the quality and legitimacy of interpretation of 
international criminal law. 

6. Informed Critical Discourse

Talking about a common versus civil law divide, the 
fear of a maternity of international criminal tribunals, 
or of possible ‘constituencies of interpretation’ in inter-
national criminal justice is as unpleasant as it is impor-
tant. Making this intervention is obviously not a choice 
of opportunism. It is unpleasant because it dissonates 
with the pure melody of judicial independence – we 
can all hear that. But also because facts relevant to the 
three problematic aspects of the independence-interde-
pendence dichotomy discussed above are for obvious 
reasons not easily available to the public. Even with 
adequate access to factual information, using it to sub-
stantiate important insights can be very challenging. 

A mastermind may well issue a call for volunteer 
storytellers to come forward and make their factual 
propositions – marionettes in performances yet to be 
staged. But the needle’s eye of credibility is very nar-
row here: how likely is it – we may well ask ourselves 
– that such a storyteller would be motivated by the 
cause of international justice, rather than by intellec-
�W�X�D�O���H�[�K�L�E�L�W�L�R�Q�L�V�P�����E�\���V�R�P�H���À�D�Y�R�X�U���R�I���E�L�W�W�H�U�Q�H�V�V�����R�U���E�\��
sheer folly? Courage is required to pursue serious in-
quiries in this area. As lawyers we tend to gravitate 
towards the centre of power, even when the law is there 
to protect the weaker margins of society. Our needs for 

job security, promotion or appointment to positions in-
stil in us a deference for, and an interest in, the Zeppe-
lins or recognized authorities in our areas of work, 
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ward mobility. They seem more interesting than our 
inquiry into the limits of the autonomy of international 
criminal justice. 

At the same time, it is important that the landscape 
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criminal justice be articulated, in a responsible manner, 
by lawyers. Our topic today is judicial independence. 
Independence from what? What are the real challenges 
– if indeed any – to judicial independence in interna-
tional criminal justice? Without a realistic assessment 
of real challenges, discussions on judicial indepen-
dence may well be played out in the normative world 
of principles, distinctions and categorisations alone. As 
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But the utility of insulated discussions is another mat-
ter. 
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